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JUDGES 

OF  THE  COURTS  REPORTED  DURING  THE  PERIOD  COVERED 

BY  THIS  VOLUME 


SimUSUE  OOHRT-nnt  l>epmTtmwt. 

JustioM  of  th*  Appellata  Division. 

JOHN  PHOCTOR  CLARKB,  PRiBiDiNa  Jubtioi. 
AUOCUTB  JVvacsB. 
CHESTER  B.  McLAUOHUN.! 
FRANK  C.  LAUGlHLIN. 
FRANCIS  VL  SCOTT. 
VICTOR  J.  DOWIJWQ.. 
WALTER  LLOYD  BSSTTa. 
VERNON  M.  DAVIS. 
ALFRED  R.  PAGE. 
CLARENCE  J.  SHEARN." 


JustlcM  of  th«  AppallaU  T«rin,  1917. 

January. 

CHARLES  L  GUT,  PRBSIDINa  JUBTICK 

ASSOCUn  JTI8TICI8. 

NATHAN  BUUR. 
GEORGE  T.  MULLAN. 

CHARLBS  L.  GUT,  Vams^oosa  Jpbticb. 

ABSOCUni  JUSTICES. 

EUGENE  A.  PHILBIN, 
GBOROE  V.  MULLAN.  ' 

Voreh. 

NATHAN  BUUR.  PBBHiniro  JnmcH. 

ASSOCU-tS  JOSTtCBS. 
PETER  A.  HBKDRICK. 
BARTOW  8.  WBBK8. 

AprO. 

CHARLES  I*  OUT,  FBBIDiira  JUBTICI. 
Asaocura  JtraKcaa. 
DANIEL  F.  COBALAN. 
FRANCIS  B.  DELEHANTT. 

Uay. 

CHARLB8  L  GUT,  FRniDtira  Jvanc& 

ABBOCIATa  JosTicaa. 

EDWARD  a.  WHITAKER. 
EDWARD  R.  FINCH. 


SUPBEKE  OOVKIV-Iivflt  Timvt^vnVA. 
Juatleaa  of  tho  Appfllat*  Tarni,  1B17— Cont'd. 

/WW. 

IRVINa  LSKMAN,  PsMUns  Jvsnaa. 

ASBOCIATK  JO  STICKS. 

NATHAN  BUUR. 
CLARENCE  J.  8HBARN. 

Octobtr. 

CHARLE9  L.  OUT,  PRanDiMa  joana. 
ABBOCiAxa  jBancas. 

NATHAN  BUUR. 
CLARENCE  J.  8HEABN. 

irovemfrvr. 

IRVING  LEmCAN.  PBBBiDitra  Juinca. 

ABSOCIATB  JTIBTlCaS. 

■  EDWARD  R.  PINCH. 
BARTOW  8.  WEEKS. 

Dcoetabflr. 

CHARLES  L.  GtTT,  PBSBiDINa  JtmnOB. 
AsaodAn  Jvanoa. 
NATHAN  BUUR. 
EUGENE  A.  PHlLBIN. 


Juatleaa  of  th*  First  DIstriet. 

P.  HENRT  DUGRO. 
JOHN  PROCTOR  CLARKE. 
SAMUEL  GREBNBAUM. 
VERNON  M.  DAVIS. 
VICTOR  J.  DOWLINO. 
JOSEPH  E.  NEWBURGER. 
MITCHELL  L  ERLANGER. 
JOHN  FORD. 

LEONARD  A.  QIEGERICH. 
JOHN  W.  GOFF. 
,  CHARLES  L..aUT: 
PETER  A.  HENDRICK. 
M.  WARLEV  PLATZEK. 
IRVING  LEHMAN. 
NATHAN  BUUR. 
EDWARD  J.  GAVEGAN. 


*■  Aspalntad  to  Court  of  AppaaU,  1917.  '  Destsnated  bj  Oorarnor  to  lit  la  Appellato 

DItIbIoo,  UlT. 
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■npBEHE  OOUBT-nnt  Bept.— Ovrnt^d. 

JustioM  Of  th*  First  Dislnet— CoM^cL 

AUmED  R.  PAGE. 
FRANCIS  M.  3COTT. 
DANIEL  P.  COHALAN. 
FRANCIS  K.  PENDLETON. 
HENRY  D.  HOTCHKISS. 
THOMAS  F.  DONNELLY. 
EDWARD  G.  WHITAKER. 
EUGENE  A.  PHILBIN. 
BARTOW  8.  WEEKS. 
CLARENCE  J.  8HEARN. 
FRANCIS  B.  DK1.EHANTY. 
E5DW.  R.  FINCH. 
JOHN  U.  ^ISHlNinr. 
GEORGE  V.  MUL.LAN. 
RICHARD  H.  MFTCHBLI.. 


■moobA  DspwtaiVKt. 

JuatloM  of  tho  Appolloto  Diviotoib 

ALMBT  V.  JENICS,  FUWIOINO  jngTiCT. 
Aasocun  jrvsncsa. 

EDWARD  B.  THOMAS. 
WILIjIAU  J.  CABR.* 
LUKE  D.  STAPLETON. 
ISAAC  N.  MII^LS. 
ADEL.BERT  P.  RICH. 
HARRINGTON  PUTNAM. 
ABSiX<  EL  BliACKMAR.* 

Ju«Uqm  of  tho  Appollato  Tomii  1917. 

UarcK 

LS^STER  W.  CI4ARE. 
BUSSBUi  BENEDICT. 
8TEPHBN  CAUUAGHAN. 

Mav. 

LESTER  W.  CLARK. 
BUaSEU.  BENEDICT. 
WALTER  H.  JATCOX. 

September. 

LESTER  W.  CLARK. 
RUSSELL  BENEDICT. 
STEPHEN  CALLAGHAN. 

Deeambar. 

LESTER  W.  CUlRK. 
RUSSELL  BENEDICT. 
STEPHEN  CALLAOHAN. 


Juotien  of  the  Sooond  District. 

WILLIAM  J.  KELLY. 
JOSEPH  ASPINALU 
■WILLIAM  J.  CARR." 
LESTER  W.  CLARK. 


■  Temporarllr  dliquallfled  because  of  Illness. 
*  Temporarllr   assigned  to  Appellate  Division, 

Second  Department,  to  take  place  ot  VtlUam 

J.  Carr. 


Juotleeo  of  tho  Sooond  Diatriot— Con^dL 

FREDERICK  E.  CRANE.' 
WALTER  H.  JAYCOX. 
TOWNSEND  SCUDDER. 
EDWARD  B.  THOMAS. 
ABBL  EX  BLACKMAR.* 
LUKE  D.  STAPLETON. 
ISAAC  M.  KAPPER. 
HARRINGTON  PUTNAM. 
GARRET  J.  GARRETSON. 
CHARLES  H.  KELBY. 
RUSSELL  BENEDICT. 
JAMES  C.  VAN  8ICLEN. 
ALMBT  F.  JBNK8. 
DAVID  F.  MANNING. 
STHPHEN  GALLAGHAN.  ■ 
JAMES  C.  CROPSEY. 

Juitiooa  of  tho  Ninth  Oittrlot. 

MARTIN  J.  KEOGH. 
MICHAEL  H.  HIRSCHBBRQ. 
JOSEPH  MORSCHAUSER. 
ARTHUR  8.  TOMPKINS. 
J.  ADDISON  TOUNO. 
WILLIAM  P.  PLATT. 


TUrd  Dopfrteamt. 

Juotieoo  of  tho  Appollato  Division. 
JOHN  H.  KELLOGO.  Fsaamiiro  jasTio^ 

Aasocun  JuancBB. 

GBOROE  F.  LYON. 
JOHN  WOODWARD. 
AARON  V.  8.  COCHRANE. 
ALBERT  H.  SEWELL. 


Justioos  of  tho  Third  District. 

ALDEN  CHESTER. 
WESLEY  O.  HOWARD. 
WILLIAM  P.  Rin>D. 
GILBERT  D.  B.  HASBROUC^ 
CHARLES  E.  NICHOLS. 

Juattoos  of  tho  Fourth  DistrloL 

HENRY  T.  KELLOOO. 
CHARLES  C.  VAN  KIRK. 
EDWARD  C.  WHITMYBB. 
HSNRY  V.  BORST. 
GEORGE  R.  SALISBITRT.* 

Justioos  of  tho  Sixth  DiotrioL 

M.  H.  KILEY. 
OBORGE  MCCANN. 
ROWLAND  L.  DAVIS. 


■  Designated  1>7  Oovemor  to  alt  la  Conrt  ol  Ap- 

peals. 

■  Appointed  Hareb  6,  1917. 
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JusfcioM  Of  the  Appcllat*  Division. 
FREDERICK  W.  KRUBE!,  FKMloura  JuiTUja. 

NATHANIEL  FOOTK. 
JOHN  B.  LAMBBRT. 
BDGAR  S.  K.  UEIRRBLL.. 
PASCAL  C.  J.  I>E  ANGEUB. 


Justiees  of  lh«  Fifth  DIatrtct. 

W1LLLAM.S.  ANDREWS. 
IRVING  R.  DEVENDORF. 
E.  C.  EMERSON. 
IRVING  O.  HUBBS. 
I^NARD  C.  CROUCH. 


Jiwtlooo  of  tho  Sovonth  Diotriot. 

WILLIAM  W.  CULRK. 
GEORGE  A.  BENTON. 
SAMUEL  N.  SAWYER. 
ADOX^PH  J.  RODBNBBCK. 
ROBERT  F.  THOMPSON. 


SUPREME  COmiT-^oartk  Dept.-C*t*d. 

Juotieei  of  tho  Eighth  Diatriet. 

LOUIS  W.  MARCUS. 
CUTHBERT  W.  POUND. 
CHARLES  B.  WHEELER.  ■ 
EDWARD  K.  EBfSRY. 
CHARLES  H.  BROWN. 
CHARLES  A.  POOLET. 
HERBERT  F.  BISSEI^U 
HARRT  L.  TAYLOR. 
WBSLET  O.  DUDLEY. 
GEO.  W.  COLSl 

OITT  COURT  or  mSW  TORX. 

BDWARD  F.  O'DWYHSR,  CnXET  JUBTioi. 

ABBOCUnt  JDSTICBS. 

JOHN  V.  McAVOY. 
ALEXANDER  FINELITB. 
PBTBR  SCHMUCK. 
EDWARD  B.  XJl  FETRA. 
RICHARD  H.  SMITH. 
WILUAM  L.  RANSOM.* 
LORENZ  ZELLER. 
JAMES  A.  ALL&N. 
SAMUBL  STRABBOURaER.' 
JOHN  L.  WALSH. 


*RcifBind  April,  1917.  ■AppolnteA  br  Oareraor  to  fill  TacAiiej  eauaed 

Dj  raalBnauoa  ol  Willlaiii  L.  Rsoaom. 


Digitized  by 


CASES  REPORTED 


Pace 

Abbey,  In  re  (Sar,)  •.  934 

AbramBOD,  MogUensky  t.  (Sup.)  700 

Acker,  Merrill  &  Condit,   BurUiardt  v. 

(Sup.)   1088 

Adams,  Halbe  v.  (Sup.)  1004 

Adamson  v.  Salomon  (Sup.)  1085 

Adler,  EJdward  Davis,  Inc.,  y.  (Sup.)   65 

JEtna  Explosives  Co.  v.  Bassicx  (Sap.). . .  .1086 
Ahrens  v.  Lef stein  &  Bosenfeld  (Sup.) ...  1085 

Aikens  v.  Roberts  (Sup.)   502 

Allen  V.  Bidwell  (Sup.)  10S5 

Allen  V.  General  Accident,  Fire  &  Life 

Asa'n  Go.  (Sup.)  1085 

Ailing,  Fagin  v.  ^up.)  .   174 

Aii^onsug,  Sieber  v.  (Sup.)  1113 

Altenkircfa,  People  v.  (Sup.)  1105 

Altaian  v.  Kreitman  (Sup.)   778 

Altschul  V.  Ludwig  (Sup.)  1086 

A.  McMoIlen  Co.,  Waroneo     (Sup.)  1118 

Amalgamated  Industrial  Corp.'  v,  Teichholts 

(Sup.)    289 

Amalgamated  Mills  v.  Gaston,  Williams  & 

Wigmore  (Sup.)  1085 

American   Bill  Posting  Co.  v.  Springer 

(Sup.)   1085 

American  Blue  Stone  Co.  v.  Gohn  Cut 

Stone  Co.  (Sup.)   606 

American  Blue  Stone  Co.   v.  Cobn  Cut 

Stone  Co.,  two  cases  (Smt.)-*'-  1-..1085 

American  Bonding  Co.  of  Butimore,  Stern 

v.  (Sup.)  1106 

American  Fidelity  Co.,  Haas  Tobacco  Co. 

V.  (Sup.)  1094 

American  Mat  Compensation  Ins.  Co.,  In 

re  (Sup.)    869 

American  Nat  Bank  of  Benton  Harbor, 

Mich.,  V.  Brown  (Sup.)  1086 

American  Smelting  &  Refining  Go.  v.  Stet- 

tenbMm  (Sup.)   253 

Ameabury  v.  Vacuum  Oil  Co.  (Sup.)  1085 

AmstenJam  Bldg.  Co.,  West  v.  (Sup.)  1118 

Anderson,  Bienenzucbt  v.  (Sup.)  1086 

Andrews  v.  Columbia  Tel.  Co.  of  Hudson 

(Sup.)    783 

Andrews,  Hill  v.  (Sup.)   224 

Antonopulos,  People  v.  (Sup.)  1105 

Aparicio  y.  New  England  Equitable  In*. 

Co.  (Sup.)    114 

Appell  V.  Appell  (Sup.)   24ft 

Appell  V.  AppeU  (Sup.)  1085 

A.  P.  Youngblood,  Inc.,  v.  Banca  Commer- 

ciale  Italiana  (Sup.)   285 

Arkell  &  Douglas,  Goldstein  v.  (Sup.)  580 

Arnold  T.  Oliver  (Sup.)  1083 

Art  Color  Printing  Co.  v.  Little  (Sup.).  ..  24 
Arthur  Hammerstein's  Productions,  Mac- 

kay  T.  (Sup.)   Ift4 

Ash  T.  United  Toilet  Goods  Co.  (Sup.)  1085 

Askin,  Loper  t.  (Sup.)  1036 

Associated  Hat  Mfrs.,  Ellor  t.  (Snp.)  1091 

164N.T.S.  (vi 


Associated  Press,  Hearst  t.  (Sup.)  10&5 

Atlantic  Hygienic  Ice  Co.,  Meiasner 

(Sup.)   1031 

Atlantic  Nat  Bank  of  City  of  New  York, 

Friesner  v.  (-Sup.)   130 

Attorney  General  v.  Taubenheimer  (Sup.)  U04 
Auburn  &  Syracuse  Ellectric  R.  Co.,  La- 

manclie  v.  (Sup.)  lOOO 

August  Feine  &  Sons  Co.,  Mosgeller  v. 

(Sup.)   1103 

Austro-Americana  S.  S,  Co.,  CastigUone  v. 

(Sup^)   1088 

Auto  Bankers,  Inc.,  Sherman  T.  (Sup.) ....  608 
Avenue  St  John  &  Fox  St.  Oorp>  t.  En- 
sign Imp.  Co.  (Sup.)   684 

Avitabile,  Madden  v.  (Sup.)  IIOI 

A.  W.  McLaughlin  &  Go.  v.  Soathem  Hotel 
Co.  (Sup.)  108« 

Ax  V.  Meyer  &  Lange  (Sup.)    S6ii 

Axelrod,  In  re  (Sup.)  10«tt 

Axelrod  v.  Levine,  two  cases  (Sup.)  10S6 

Badger,  Flynn  v.  JJSup.)  1092 

Baff,  City  of  New  York  v.  (Sup.)  lOSS 

Baff,  People  v.  (Gen.  Sess.)   7(>9 

Baker,  In  re  (Sup.)    867 

Baker,  Kobre  Assets  Corp.  v.  (Sup.)   597 

Bakst,  Wagman  v.  (Sup.).   28 

Balke  v.  Otis  Elevator  Co.  (Sup.)   287 

Ballard  v.  Freideberg  (Sup.)   »12 

Balsamo,  People  v.  ISup.)  , . . .  1105 

Baltimore  &  O.  R.  Co.,  Morrison  v.  (Sup.)  258 
Banca  Oommerdale  ItaUana,  A.  P.  Young- 
blood,  Inc.,  V.  (Sup.)   285 

Bankers'  Trust  Co.,  Clark  v.  (Sop.)   544 

Bank  of  Cape  Tincent,  Jerome  v.  (Snp.)..1097 
Barney  &  Smith  Oar  0&  v.      W.  Bliss  Co. 

(Sup.)    SCO 

Baron,  Thomas  Henderson  &  Go.  t.  (Sap.)  6D7 

Barrett,  Finkelatein  v.  (Sup.)  1021 

Bariy's  Will,  In  re  (Sur.)   9^2 

Battels  Co.  v.  Fiss,  Doerr  ft  Carroll  Co. 

(Sup.)   IIIR 

Bassick,  .^tna  Ebcplosives  Co.  t.  (Sup.). .  .1085 

Bastine,  Wurtenberg  v.  (Sup.)   G712 

Baumer,  Mathes  v.  (■Sap.)  1102 

Baumert  v,  Malkin  (Sup.)  1086 

Baiter,  People  v.  (Gen.  Sess.)   714 

B.  B.  Neal  Hardware  Co.,  Popick  v.  (Sup.)  413 

Beals  V.  Schueler  (Sup.)  1086 

Boaver,  Ringulescu  v.,  two  cases  (Sup.). ..  .1111 
Beck  Shoe  Co.,  Martin  v.,  two  cases  (8np.)1102 

Becker,  Diehl  v.  (Sup.)   G20 

Becker  y.  Fuller  (Sup.)   493 

Beecher,  Dort  v.  (Sup.)  1090 

Beer,   Sondbeimer  &   Oo.,  Robertson 

(Sup.)   nil 

Beers,  Oakley  v.  (Sup.)  1104 

BoU-Fenwick  v.  Cypress  Hills  Cometery, 
two  cases  (Sup.)  lOSG 

ii) 


Digitized  by 


CA8B8  BBPOBTBD 


ix 


Pate 

BenatoHtch  r.  United  States  Gjpsum  Go. 

(Sup.)   1086 

BeDoUel  v.  Benolid  (Sap.)  1086 

Benson's  Ebtate,  In  re  (Sar.)  

Bernstein,  Hoch  t.  (Sup.)   113 

Bernstein,  L,  D,  Powell  Co.  v.  (Sup.) ...795 

Berry,  In  re  (Sup.)   990 

Bertman  v.  Neianer  (Sup.)  217 

Bertrand  t.  OMting  Bldg.  Co.  (Sup.)  1086 

BwiiB  V.  Polonsky  (SupO  1086 

B«ss  Mar  Realty  Co.  v.  CapeU  (Sup.)  803 

BewBher,  In  «  (Sup.)   901 

B.  F.  Stnrterant  Co.  v.  ESri«  R.  Co.  (Snp.>1086 
Bicalky  Fan  Go.  t.  Uofiier  &  Summers 

-Sup.)   177 

Bidwel],  AUen  t.  (Sup.)  1085 

Btenttiziidit  T.  Anderson  (Sup.)  .....1086 

Biggs  T.  Clapeaddle  (Sup.)  1086 

Bilyou,  Manning  Co.  v,  (Sup.)  1102 

Bindseil,  Hartenstein  v.  (Sup^,   102 

Bishop  T.  Kingston  Gas  &  Electric  Co. 

(Sap.)   1086 

Bishop,  Van  Valkenbur^h  v.  (Sap.)   86 

B.  Klein,  Inc.,  v.  Hennehsen  (Sup.>   55 

Black,  Uorsman  t.  (Sup.)  1103 

Black,  New  York  Trust  Co.  v.  (Sup.)  967 

Blaine  t.  Thura  fSup.)   1086 

Blanken^ip  y.  O'Donnell  (Sap.)  1086 

Blassett  t.  Hinkley  (Sup.)  1087 

Blaimer,  Pretzfeld  t.  (Sup.)  1110 

BHsa  Oo.,   Barney  &  Smith  Car  Co.  t. 

(Sap.)    800 

Ulitman  v.  Loeb  (Sup.)  S71 

BUtz  T.  Wi]8on  (Sup.)  1087 

BloA,  Peoi^  ex  rel.  New  York  Gent.  R. 

Co.  T.  <Bup.)   962 

BXoA,  People  tx  rel.  New  York  Gent  R. 

Co.  T.  (Sup.)  1108 

Bkiom  T.  Bush  Terminal  Co.  (Sup)  885 

Board  of  Edncation  of  Gtty  ot  New  York, 

(nnckBinaii  v.  (Man.  Gt.  N.  Y.)  851 

Board  of  Bducatioji  of  City  of  New  Ym-k, 

Pec^le  ex  rel.  Ajas  v.  (Sup^  1106 

Bogdan,  Green  t.  (Sup.)  1093 

Bisdan,  Sfason  t.  (Sup.)  '...1114 

Bf^enfirfir  Ca  t.  Gross  (Sup.)  887 

Ronney  t.  Von  Novelly  (Sup.)   42 

Bonsall,  Cornell  v.  (Sup.)  1089 

Bmuiall.  BMveridc  t.  (Sup.).  1113 

Boomhower  Qroceiy  Co.,  Fardy  t.  (Sup.)  7T0 
Bomsteln.  Oee  Bee  Gee  Waist  A  Oostume 

Co.  T.  (Bop.)..   703 

Borenstr-ln  t.  Mendelevits  (Sup.)  1087 

Borce,  Gonxales  t.  (Sap.)  1093 

Boj-le,  Peo^  ex  reL  Conklin  v.  (Sup.)  1107 

Bradford.  People  r.  (Sop.)   778 

Bradford  Co^  t.  Dann.  tiiree  eases  (Sap.).  .1087 
Bradley  Contracting  Go.,  Masicant  v.,  two 

CBBes  (Sap.).  1108 

Bradley  Contracting  Co.,  Newman  v.  (Sop.)  757 

Bnidy,  Sanford  yTT-Sup.)  812 

Bragan  v.  Syracuse  Lighting  Co.  (Sup.). .  .1087 

Bmndmarker,  In  re  (Sup.)  369 

Breitnng,  Howard  v.,  two  cases  (Sup.). . .  .1096 

Brennan,  People  v.  (Sup.)  1105 

Breslin,  People  v.  (Sup.)  1105 

Britiah-Aiuericaii  Tobacco  Co.  T.  United 

States  Eldelitr  ft  Guaranty  Go.  (Sap.). .  400 


Fast 

Broadway  &  Forty-First  St  Oo.  t.  Walker 

(Sup.)    54 

Brock,  In  re  (Sup.)  1087 

Bronnie  v.  New  lOngland  Equitable  Ins. 

Oo.  (Sup.)    810 

Bronson,  In  re  (Sup.)   179 

Bronx  Parkway  Commission,  In  re  (Sup.)  8 
Brooklyn  Bank  in  City  of  New  York  v. 

Metropolitan  Trust  Co.  o£  City  of  New 

York  (Sup.)  1087 

Brooklyn  Daily  Earie,  Windram  v.  (Sup.)..  1118 
Brooklyn  Heights  A.  Co.,  Kern  (Sup.)  1008 
Brooklyn.  Q.  G-  &  8.  B.  Go^  City  of  New 

York  T.  (Sup.)   972 

Brooks,  In  re,  two  cases  (Sup.)  1087 

Brooks,  Charlie  Hong  v.  (Sup.)  388 

Brooks  V.  Erie  R.  Co.  (Sup.)   104 

Brown,  American  Nat.  Bank  of  Benton 

Harbor,  Mich.,  t.  (Sup.)  1085 

Brown   r.  Gommorcial   Advertiser  Ass'u 

(Sup.)   1087 

Brown,  Jankowsky  v.  (Sup.)   303 

Brown,  Proctor  y.  (Sup.)  ;  831 

Brown.  Tilton  v.  (Sup^  1116 

Brown,  Todd  v.  (Sup.)   278 

Brown  v.  Wilson  (Sup.)  1087 

Brownell  v.  Brownell  (Sap.)  1087 

Bruno,  Fash  v.  (Sup.)  1092 

Bruno,  People  v.  (Sup.)  1106 

Bull  V.  Burton  (Sup.)   997 

Bull,  People  v.  (Snp.)  1105 

BnnkM'  y.  Banker  (Sup.)  1087 

Burden,  In  re  (Sut.)   ■  747 

Barfce  &  Sons  Co.,  S«iaun  &  Lemke  v. 

(Sup.)   689 

Burkbardt  t.  Acker,  Uurill  ft  Gondit 

(Sup.)  1088 

Burscb,  EbD  Permanait  I^oan  Ase^  v. 

(Sup.)   .'.  1091 

Burstein,  SockliA  v.  (Sup.)  262 

Burton,  Bull  t.  (Sup.)  997 

Buse  V.  Millers'  Nat  Ins.  Go.  of  Chicago, 

III.  (Sup.)  1088 

Base      Nati<»ial  Ben  Franklin  Fire  Ins. 

Co.  of  Pittsburgh.  Pa.  (Sop.)   .1068 

Base  T.  Northwestern  Nat  ins.  Co.  of  Mil- 
waukee, Wis.  (Sup.)  1088 

Bush  Termmal  Co.,  Bloom  t.  (Sup.)  895 

Bushongv.  Nibur  Realty  Co.  (Sup.)  671 

Butler,  Tinton  Bide.  Corp.  t.  (Sap.)   21 

Byers  v.  FluAoTaiTe  Co.  (Sup.)  1068 

Byrne  v.  Ginsberg  (Sup.)    674 

B,  &  W.  Bldg.  Co.  V.  Commonwealth  Sav. 

Bank  of  New  Yori^  City  (Sap.)  666 

C^baone.  Small  t.  (Snp.)  1114 

Cahill,  Harrigan  t.  (Sup.)  1005 

Campbell,  Joserti  v.  (Sup.)  1097 

Campe  Corp.,  Goldfarb  v.  (CHty  Ct  N.  Y.)  583 

Campion.  McCallou^  r.  (Spp.).  1101 

Canadian  Car  ft  Foundry  Co.,  Rob^  Dol- 
lar Oo.  V.  (Sup.)  nil 

Canadian    Knitting  Mills,   Green  berg  y. 

(Sup.)   1093 

C-annon  v.  Sares  (Sup.)  294 

CapeU.  Bess  Mar  Realty  Go.  t.  (Sup.)  803 

O^ws  T.  Gapes  (Sup.)  1088 

Ou^,  PMvirT.  (Sup.)  1106 


Digitized  by 


Google 


164  NBW  YORK  8ITPPLBMBNT 


Page 

Carey  t.  Toler  (Sup.)  1088 

Carlucci,  Macri  v.,  two  cased  (Sup.)  1101 

Cnrlyle.  S.  M.  Flickinger  Co.  v.  (Sup.)  IIU 

Carnegie  Trust  Co.,  Lebaudy  v.,  two  cases 

(Sup.)  1100 

C&meirie  Trust  Co.,  United  States  Fidelity 

&  Guaranty  Co.  V.  (Sup.)   92 

Carnes  v.  Finley  (Sup.)   305 

Carney  v.  Penn  Realty  Co.  (Sup.)  1088 

Carolyn  Laundry  t.  London  &  Lancashire 

Co.  (Sup.).  1088 

Carpenter  Co.,  Silleg  v.,  two  cases  (Sup.)1113 

Carroll  v.  New  Torlt  (Snp.)  1088 

Carroll  v.  Schmolck  (Sup.)  415 

darter.  In  re  (Sup.)    862 

Carter  v.  New  York  (Sup.)  1088 

Carter's  Ink  Co.,  Higgins  v.  (Sup.)  1095 

Carvill.  People  v.  (Sup.)  1105 

Case,  Challenge  Cutlery  Corp.  v.  (Sup.).. 1088 

Case  Hotel  Co.,  Huriock  v.  (Sop.)  1096 

Casesa.  Milkman  v.  (Sup.)  1102 

Casolaro  v.  Fish  (Sup.)   705 

CitBsel  T.  New  York  (Sup.)  1088 

Cassidy's,  Limite<l.  v.  Rowan  (Sup.)  208 

Castiglione  v.  Austro-Americana  S.  S,  Co. 

JSup.)   1088 

Casualty   Co.  of  America,   Steinberg  v. 

(Sup.)   ..1115 

Catskill  &  Albany  Steamboat  Ca,  Starke 

V.  (Sup.)  1115 

Cavana.  Miller  v.  (Sup.)  1102 

C.  C.  Duncan  Co.,  Hemsley  &  Co.  v.  (S  ip.)  282 
C  O.  Duncan  Goi  v.  Hemsley  &  Co.  (Sup.)  670 
Cee  Bee  Cee  Waist  &  Costume  Qo.  t.  Bor- 

enstein  (Sup.)   703 

Central  Trust  Co.  of  New  York  v.  Falck 

(Sup.)    473 

Certain  Justices  of  9upr«ne  Court,  Tn  re 

(Sup.)  ..:  1088 

Chaitin,   Mitteldeutchen  Privat  Bank  v. 

(Sup.)    161 

Chaitman,  Zimit  v.  (Sup.)  1119 

Chaleft  V.  Mendelsohn  (Sup.)   680 

Challenge  Cutlery  Corp.  v.  Caae  (Sup.). .  .1088 

Chamberlain,  Mayer  v.  (Sup.)   806 

Chambers  v.  Sterling  Automobile  Mfg.  Co. 

(City  Ct.  N.  Y.)    723 

Chambers  v.  Sterling  Automobile  Mfg.  .Co- 

(City  Ct.  N.  Y.)    728 

Cbna.  H.  Heer  Dry  Goods  Co.,  Strauss  v. 

(Sup.)    77 

Charles  William  Stores,  Weissman  v.  (Sup.)  125 

Charlie  Hong  v.  Brooks  (Sup.).  388 

Charlton    T.    Hilton-Dodge   Transp.  Co. 

(Sup.)    099 

Chelsea  Exch.  Bank  ol  City  of  New  York, 

Cohen  v.  (Sup.)    75 

Chemical  Importing  &  Mfg.  Co.,  Stein  v., 

two  cases  (cup.)  1115 

Chicago,  B.  &  Q.  R.  Co.,  Edwin  B.  Stimp- 

son  Co.  V.  (Sup.)   68 

City  of  Buffalo,  Johnson  v.,  two  cases 

(Sup.)   1097 

City  of  New  Rochelle,  Govers  v.  (Sup.).. 1093 

City  of  New  York,  In  re  (Sup.)  10<)7 

City  of  New  York,  In  re,  two  cases  (Sup.)1098 
City  of  New  York,  In  re,  two  cases  (Sup.)1114 
City  of  N«w  York  t<  Bafl  (Sop.)..  1088 


City  of  New  York  t.  BrotAlyn,  Q.  C.  &  S. 

R.  Co.  (SupO   972 

City  of  New  York,  Carnal  v.  (Sup.)  10S8 

City  of  New  York,  Carter  t.  (Sup.)  10.S8 

City  of  New  York,  Cased  v.  (Sup.)  10S8 

City  of  New  York,  Dunbar  v.  (Sup.)   519 

City  of  New  York,  Gisen  v.  (Sup.)  ltK*3 

City  of  New  York,  Gorbman  v.  (Sup.)....  59 

City  of  New  York,  Harris  v.  (Sup.)  1094 

City  of  New  York,  Kroin  v.  (Sup.)   «76 

City  of  New  York,  Liebman  y.  (Sap.)....  760 
City  of  New  York,  MacArthur  Broa  Co. 

V.  (Sup^    753 

City  of  New  York,  MeLoughliu  v.  fSqp.). .  389 
Cit\  of  New  York,  New  York,  W.  &  B7  R. 

cVi.  V.  (Sup.)   1104 

City  of  New  York,  Rapson  v.  (Sup.). .  1110 
Git7  of  New  York,  Scbmidt       two  eases 

(Sup.)   1112 

Citv  of  New  York.  Schwalbach  v.  (Sup.). .  .1113 

■  >.). 
Su] 
Ip.) 

Citv  of  New  York,' Standard  Scale  ft  Slip- 

piv  Co.  V.  (Sup.)  1115 

Ciiv  of  New  York,  Stem  v.  (Sup.)  1115 

Citv  of  New  York,  Upland  Realty  Co.  v. 

{>:^p.)   44 

City  of  New  York,  Webwr  t.  (Sup.)  1118 

City  of  Watertown,  Judge  v.  (Sup.)  1097 

City  of  Watertown,  Maitland  v.  (Sup.)  1101 

City  of  Watervliet,  I^ary  v.  (Sup.)  1099 

City  of  Watervliet,  National  Bank  of  Com- 
merce V.  (Sup.)   1103 

City  of  Yonkers  v.  Federal  Sugar  Refining 

Co.  (Sup.)   510 

Clapp,  In  re  (Sup.)  lOSiS 

Clapsaddle,  Biggs  v.  (Sup.)  1080 

Clark  V.  Bankers'  Trust  Co.  (Sup.)   544 

Clark,  People  v.  (Co.  Ct.)   137 

Clarke  t.  Moerlbach  Sales  Co.  (Sup.)  lOSS 

Clavden,  Loft  Realty  Co.  v.  (Sup.)  O'.Hl 

Clifford  V.  Mongan  (Sup.)  10.S9 

Coat  Merchants'  Mut.  Ins.  Co.,  In  re  (Sup.)  775 

Codv  v".  Davis  (Sup.)  10sj> 

Coffey  V.  Coffey  (Sup-)  lOSO 

Coffey.  Rothschild  v.  (Sup.)  ;..1112 

Cohen  v.  Chelsea  Esch.  Bank  of  City  of 

New  York  (Sup.)   75 

Cohen,  Fox  v.  (Sup.)  1092 

Cohen,  Morria  Plan  Co.  of  New  York  v. 

(Sup.)    162 

Cohn,  Kantor  v.  (Sup.)   3S3 

Cohn  Cut  Stone  Co.,  American  Blue  Stone 

Co.  V.  (Sup.)   50G 

Cobn  Cut  Stone  Co.,  American  Blue  Stone 

Co.  T.,  two  cases  (Sup.)  10S5 

Collins,  Goldberg  v.  (Sup.)   S17 

Colon  &  Co.  V.  Smith  (Sup.)  10!>3 

Columbia  Tel.  Co.  of  Hudson,  Andrews  v. 

(Sup.)    783 

Columbia  Trust  Co.,  Robinson  v.  (Sup.)  1111 

Commercial  Advertiser  Abs'ii,   Brown  V. 

(Sup.)   1087 

Commercial  Advertiser  Ass'n,  Komblum  v. 

(Sup.)    186 

Commissioner  of  Public  Charities  of  City 

of  New  York  v.  Wort  (Sup.).<  1089 


Digitized  by 


t 


CASaS  KBPOBTBD 


Fags 

CffinmiaeloiieTS  of  Palisades  Interstate  Park, 

Kompo  MountainB  Water,  Power  &  Serv- 

Co.  v.,  two  C8SM  (Sup.)  430 

r.<aiiion  Council  of  City  of  Lackawanna, 

□lisnJoBlyn  Pnb.  Ca  t.  (Sup.)  1091 

Ovimonwealth  Sav.  Bank       Kcrv  ToA 

City,  B.  &  W.  Bids.  Oa  t.  (Sap.)....  666 
C'XnpagDie  G^o^rale  Tranaatlantiqne,  Sud- 

Bid*.  T.  (Sup.)  1096 

C-iicrtoek       Eaiinger  (SupO  1089 

Island  &  OTk.  Co.,  WulpT.  (Sop.).  .1119 

Onley.  In  re  (Sup.)   336 

r-aoor.  In  re  (Sur.)   748 

roDiwra  T.  International  R.  Co.  (Sup.). .  .1080 

I'wmors  Bros.  Co.,  Lewis  t.  (Su^)  1100 

C-ntti  T.  Bfaind  (Sup.)   S2 

Conk  T.  Shattle  (Sup-)  -  1089 

Cr-omba  Aero^dane  (Jol,  RanudeU  v.,  three 

«af*s   (Sup.)   1110 

Cxtper  V.  Kellv  &  Kelley  (Sup.)  828 

CiwfM^r  Co.  T.  Kaamburg  (Sup.)  1089 

C«coran  v.  George  Kellogg  Structural  <3o. 

(!-ap.)   1089 

Cwwan.  E^amenitsky  v.  (Sup.)  297 

<".iit-oran,  Eamenitsk^  T.  (Sup.)  1098 

•  '•H-dusi  V.   Pianisani  (Sap.)   560 

Cflr^y  T.  Fortin  (Sup.)  1089 

r«rico  V.  Smith  (SupJ   190 

UrseU  V.  Bonsall  (Sup.)  1089 

Cory's  ESstate,  In  re  (-Sup.)  956 

Crain's  Estate.  In  re  (Sur.)  751 

Crawford's  Transfer,  ticvinson  v.  (Sup,)..  1100 

('rear.  Smith  v.  (Sup.)  1114 

Crcnin  t.  CLeary  (Sup.)  1089 

Cronk  t.  Goldman  (Sup.)  1089 

t'n^>sey.  Mitpbel  v.  (Sup^)  336 

Crown  V.  Litvak  (Sup.)  1089 

rnm.  In  re  (Sur.)   149 

Onba  Distilling  Co.  t.  Bice  (SapJ  1089 

Csmminga   t.  John  Jobnaon  Const  Co. 

•Sup.)   1089 

fiirry  y.  ZiteUi  (Sup.)  1089 

Cutter,  In  re  (Sup.)  1090 

Cypress  Hills  Cemetery,  Bell-Fenwick  v., 

tio  cases  (Sup.)  1086 

r»»ke  Bealty  Corp.,  Daly  v.  (Sup.)  1090 

[•atrymple  v.  Schwarts  (Sup)  406 

Daly  V.  Daks  Realty  Corp.  (Sm>.)  1000 

Ifva/ej,  Levy  v.  (Sup.)  1100 

TqTidaon  v.  Beam  (Sup.)  1037 

I»iTis,  Inc.,  V.  Adler  (SapJ   66 

I-nU,  Cody  v.  (Sup.)  1089 

IiTiB.  Shaw  T.  (SupJ  1113 

I»»ns*  WiU,  In  re  (Sar.)  143 

I*  Cordora     Sanville  (Sap.)  411 

!)•  Hart,  207—0  West  87th  Street  Corp. 

..  iSrup.)    782 

r>iafield  V.  London  &  LaocBsbire  Fire  Ins. 

tV  (Sop.)  221 

I*  I^mar,  Scbaeffer  v.  (Snp.)  1112 

I^iaware,        &  W.  B.  Co.,  Dobbins  v. 

■Sup.)   1090 

Kbware.  L.  &  W.  B.  Co..  Mann  v.  (Sup.)1102 

I-lr-o  Hoiainr  Co.  t.  Bosenthal  (Sup.)  785 

V.  aiarine  Hetal  &  Supply  Co. 

Sap.)   1090 

I«^re  V.  Devere  (Sup.)   608 

BcMoenn,  Waters  t.  (Sup.)   82 


Dennehy  t,  Hirsch  (Sup.)  1090 

Depositors  Assets  Corp.  Dnv^  t.  (Sop.).  .1091 

De  Bidder,  In  re  (Sup.)  1090 

Devere,  Delve  v.  (Sup.)  608 

Diamond  Expansion  Bolt  Co.  t.  United 

States  Expansion  Bolt  Co.  (Sup.)  433 

Diamond   Mills  Paper   Coi,  McNally  v. 

(Sup.)  .....798 

Dickey  t.  Findeisen  &  Kropf  Mfg.  Co.  of 

New  York  (Sop.)  968 

Dickey      Metro  Pictures  Cforp-  (Sup.)  786 

Diehl  v.  Becker  (Sup.)   920 

Dilg,  Hall  V.  (SupO  1004 

Dimon,  Forbes  v.  (Sap.)  1092 

Dinkel  &  Jewell  Co.  t.  T^rrytown  (Sup.)1090 
Directors  of  Real  Ebtate  Owners*  Protec- 
tive Ass'n.  In  re  (Sup.)  1090 

Dithridge,  Johnson  v.  (Sup.)  286 

IMttenfuss  7.  Horsley  (Sup.)  1090 

Dobbins  v.  Delaware,  I*  &  W.  R.  Co. 

(Sup.)   1090 

Doblin'^B  Quardianship,  In  re  (Sur.)  020 

Dodge,  Levey  v.  (Sup.)  1100 

Doerfler  v.  Pottberg  (Sup.)  1090 

Dollar  (3o.  v.  Canadian  Car  &  Foundry  Co. 

(Snp.)   nil 

Dombek  v.  Karlson  (Co.  Ct.)  349 

Donrfiue  V.  Thompson-Starrett  Co.  (Sup.)..  1090 

Donohue.  WolflE  v.  (Sup.)   .S3 

Dort  V.  Beecher  (Sup.)  1090 

Doscher  v.  Vanderbift  (Sup.)  2ft4 

Doull  Miller  (3o.  v.  Salmowits  (Sup.)  1090 

Dowling  v.  Winchester  (Sup.)  1090 

Duff^,  People  ex  ret  Dawson  v.  (Sup.). .  .1107 
Duke,  Interstate  Chemical  Oo.  v.  (Sup.). ..1097 

Dunbar  v.  New  Tork  (Sap.)  B19 

Dnncan  v.  Mutual  I^fe  Ins.  Co.  of  New 

York  ^upO   97 

Dnnciin  Co.,  Hemsley  &  (To.  v.  (Sup.)  282 

Duncan  Co.  v.  Hemsley  &  Co.  (Sup.)  670 

Dunham  v.  Wendt  (Sap.)  1090 

Donlop  V.  Kiug  Silk  Oj.  (Sup.)  607 

Dunn,  Bradford  Co.  v^  three  cases  (Sup.)..lQS7 
Dunn  V.  SUr  Wood  Tnrning  Co.  (SupO. .  .1090 
Dunsmure  v.  Hotel  Shelburne.  Inc.  (Sup.)1091 
Duparquet.  Knot  &  Moneuse  Co.  t.  TJnivei^ 

sity  Place  Realty  Co.  (Sup.)  1091 

Durolithic  Co.,  Wittman  v.  (SupO  lUS 

Duval,  Maschmeyer  v.  (Sup.)  1102 

Duval  Co..  Okun  v.  (Sup.)  1104 

Duvall  V.  Depositors  Assets  Corp.  (Sup.)..  1091 
Duvall  V.  Maasaehnsetts  Bonding  &  Insur- 
ance Co.  (Saji.)  1001 

Dworsky,  Kaaunovitch  v.  (Sup.)   165 

Eaele  Paper  Box  Co.  v.  Qatti-McQuade  (To. 

(Sup.)    201 

Eastman  Kodak  Co.,  Joyce  v.  (Sup.).  1097 

Bbin  V.  Equitable  Life  Assur.  Soc.  (Sun.).  .1091 
Ebin  V.  Equitable  Life  Assur.  Soc.  of  Unit- 
ed States  (Sup.).   284 

Ebling  Brewing  Co.,  Kolmus  v.  (SupJ  ....  170 
Edelman,  Morris  Plan  CJo.  of  New  York  v. 

(Sup.)   166 

Edson  Bros.,  Maggioros  v.  (Sup.)  377 

Edward  Davis.  Inc.,  v.  Adler  (Sup.)   66 

Edwin  B.  Stimpson  Co.  v.  Chicago,  B.  &  Q. 

R.  Oo.  (Sup!)   68 

E.  G.  Hincbman  O.,  McKay  t.  (Sup.)  1101 


Digitized  by 


xU 


IM  NBW  TOBK  BOPIPLBIiaNT 


Egloff  T.  Tannr  (Sap.)  1091 

Efchen,  SmiS  T.  (Sop.)  1114 

ISglity-Sixtlt  Street  Amusonent  Co.,  Stamp 

T.  (Sup.).  1116 

Ellas,  Haom  r.  (Sap.)  1094 

GUiDger,  ComRtock  v.  (Sup.)  1089 

Ellia  V.  Rickett  (Sup.)   243 

SllUa-JoBlTn  Pub.  Co.  v.  Commou  Coaucil 

of  Cit7  of  Lackawanna  (Sup.)  1091 

Eaiw  T.  Associated  Hat  Mfn.  (Sup.)  1091 

Elmore.  Frank  ft  Miller  v.  (Sup.)  1092 

ESm  Pennanent  Loan  Ass'n  7.  Burscfa 

(Sup.)  1091 

Empire  State  liquor  Co.,  Tunney  v.  (Sup.)  1117 

Empire  Tinware  Co.,  Kaasel  v.  (Sup.)  1(^ 

Empire  Trust  Oo.  t.  President,  eto,  of 

Uanbattan  Co.  (Sup.)  1091 

Employers'  Liabilil?  Aasnr.  Corp.,  In  re 

(Sup.)  1028 

Employers'  Mut  Ins.  Go.  at  New  York,  In 

re  (Sup.)    793 

Ensign  Imp.  Co.,  Avenue  St.  John  &  Fox 

SL  Corp.  T.  (Sup.)   684 

Equitable  Life  Asaur.  Soc.,  Ebln  t.  (Sup.)..  1091 
Equitable  Life  Assur.  Soc  of  United  States, 

Ebin  v.  (Sup.)   284 

Equitable  Trust  Co.  of  New  Tork  v.  Ham- 
ilton (Sup.)   68 

Ericksen        Tidewater  Paper  Milla  Co. 

(Sup.)   1091 

Krickson,  Hirsch  v.  (Sup.)  1096 

Erie  County  t.  Tonawanda  (Sup.)  1091 

Erie  R.  Co.,  B.  F.  Sturtevant  Oo.  t.  (Sup.). .  1086 

Erie  R.  Co.,  Brooks  v.  (Sup.)   104 

Erie  R.  Co.,  Flis  t.  (Sup.)  1092 

Erie  R.  Co.,  McStay  v.  (Sup.)   585 

Erie  B.  Co.,  PearsaU  v.  (Sup.)  1106 

Erie  R.  Co.,  Roeder  v.  iSup.)   167 

Esterson  v.  Ostrander  &  Co.  (Sup.)  1091 

Everatd's  Breweries  v.  Wohlstadter  (Sup.)  897 
Bverard'a  Breweries  v.  Wohlstadter  (Sup.)  899 
E.  W.  Bliss  Co.,  Bom^  &  Smith  Gar  Go.  v. 

(Sup.)   800 

Exchange  Nat  Bank  of  Seneca  Falls,  First 

Nat.  Bank  v.  (Sup.)  1092 

Extraordinary  Special  and  Trial  Term  of 

Supreme  Cwirt,  People  ex  reL  Saranac 

Und  ft  Timber  Co.  v.  (Sap.)  1108 

Fach.  Nolan  v.  (Sup.)  1011 

Fagin  v.  Ailing  (Sup.)   174 

Famor  T.  Fainor  (Sud.)  1091 

Faick,  Central  Trust  Co.  of  New  York  v. 

(Sup.)  473 

Farmen^  Loan  &  Trust  Co.,  In  re  (Sup.).  .1091 
Farmers'  ft  Mechanics'  Bank  t.  Forbes 

(Sop.)   1091 

Famsworth,  Park  v.  (Co.  Ct.)   735 

Farrell,  Lawton  t.  (Sup.)   838 

Fash  T.  Bruno  (Sup.)  1092 

Fass  V.  Illinois  Surety  Co.  (Sup.)   239 

Fass  T.  Illinois  Surety  Co.  (Sup.)  1092 

Fay  V.  Herald  Co.  (Sup.)  1092 

Fay,  Porter  v.  (Sup.)  1109 

Feder  t.  John  J.  Heam  Const  Co.  (Sup.)  1092 
Federnl-Huber  Co.,  Thcanpson-Starrett  Co. 

V.  (Sup.)  1116 

Federal  Sugar  Refining  Co.,  City  of  Yon- 

kers  V.  (Sup.)   516 


Fdna  ft  Sou  Oo.,  MooeeUer  t.  (Sap.)  11| 

Feingold  T.  Lefkowita  (Sup.)  

Fdler,  Walden  v.  (Sup.)  

Felton  T.  New  Yoik,  C.  ft  St  Ia  R.  Oo. 

(Sup.)   lOi 

Fidelity  Mat  life  Ins.  Co.,  Quaat  t.  (Sup.)  11 
Fidelity  ft  Deposit  Go.  of  Maryland  t.  J.  G. 

McGrwy  Co.  (SupO   W 

FidelilT  ft  Deposit  Oa^  ot  Maryland,  Ru»-  ! 

lander  t.  (Sm.)  Ill 

Fifth  At&  Ooacb  Oo.,  Wiener  t.  (Sup.) . .  <S6 

Figge  ft  Hutwelker,  Singer  v.  (Sup.)  Ill 

Figge  ft  Hutw^er  Co.,  Singer  v.  (Sup.).  .Ill 
flndeisen  ft  Eropf  Mlfg.  Oo.  of  New  York.  ^ 

Dickey  v.  (Sup.)  9! 

Finkelst^     Barrett  (Sup.)  lirj 

Finkelstein     Friedman  (Sup.)  8^ 

Fiokelstein,  Roe^thal      (Sap.)    ^ 

Finley.  Games  v.  (Sup.)   3(] 

E^rst  Nat  Bank     Ehdiange  Nat  Bank  of 

Seneca  Falls  (Sup.)  lOS 

Sischer  r.  Hobbs  Wall  Paper  Oo.  (Sop.) . . . 

Fish,  Gaeolaro  y.  (Sup.)   7fl 

Flflfan,  Morland  Mortg.  Co.  v.,  two  cases 

(Sup.)   7  11^ 

Fisher,  Pec^le  v.  (Sup.)   13 

Fisher,  Van  Wagenen  t.  (Sup.)  IM 

B^er,  Van  Wageoen  v.  (SupJ  Ill 

Fishman,  Mankes  t.  (Sup.)  llC 

Fiss,  Doerr  ft  Oarndl  Co.,  William  Bartela 

Co.  T.  (Sup.)...  Ill 

Flanagan,  People  v.  (Sup.)  llfi 

Fleischer  T.  Fleischer  (Sup.)  

Fleiadmann,  Froude  v.  (Sup.)  HXI 

Fleisher  t.  Friob  (Sup.)  109 

Flickfaiger  Oo.  v.  Carlyle  (Sup.)  Ill 

Flis  V.  Brie  B.  Co.  (Sup.)  lOS 

Flusho- Valve  Co.,  Byers  v.  (Sup.)  liiH 

Flynn  V.  Badger  (Sup.)  109 

Flynn,  People's  Trust  Co.  v.  (Sup.)  110 

Flyutt,  Roache  v.  (Sup.)  110 

Fontana,  Trustees  of  Masonic  Hall  and 

Asylum  Fund  v.  (Sup.)   37 

Forbes  T.  Dimon  (Sup.)  109 

Forbes.  Farmers'  ft  Mechanics'  Bank  v. 

(Sup.)   109 

Fortia,  Corey  v.  (Sup.)  103 

Forydara  y.  Prudentiai  Ins.  Co.  of  America 

(Sup.)   108 

Fox  T.  Cohen  (Sup.)  1091 

Fox's  EsUte,  In  re  (Sup.)  100 

Francke,  I.Amoutte  v.  (Sup.)  109 

Frank  ft  Miller  t.  Elmore  (Sup.)  1091 

Frankenberg  t.  Spinel,  two  cases  (Sup.)..  1091 
Franklin   H.   Kalbfleisch  Co.,   People  t. 

(Sup.)   110 

Franklins,  Inc.,  Jenne  v.  (Sup.)  JO^i 

Frantz  Mfg.  Co.  v.  Perry  (Sup.)  1091 

Freelaod's  Will,  In  re  (Sup.)  1091 

Friedeberg,  Ballard  t.  iSup.)   91! 

FriedmaQ,  In  re  (Sop.)   8% 

Friedman,  Finkeletedn  t.  (Sup.)   S3 

Friend,  People  t.  (Sup.)  1101 

BViesner  v.  Atlantic  Nat  Bank  of  City  of 

New  York  (Sup.)   13^ 

Friob.  Fleisher  v.  (Sup.)  im 

Frits  Schulz,  Jr.,  Oo.  t.  Raimes  ft  Co. 

(City  Ot.  N.  Y.)   49 

Frost.  Mannix      (Sup.)  IQQi 


Digitized  by 


CABBfl  BBPOBTBD 


xiii 


Fiwds  r.  Eldsdrnmnn  fSnp.)  1008 

Fuchs  T.  Mutual  Ufa  Ins.  Co.  of  New 

lork  (Sop.)    106 

Fwhs.  Peo[de  ex  tA.  Westchester  Lighting 

C&  7.  (Sup.)  lice 

Fubtman,  Pet^Ie  ei  rel.  Ryan  v.  (Sup.). .  .1108 

ruknnann,  RobertB  v.  (Sup.)  1111 

Puler,  Becker  .  T.  (Sop.)  495 

I'm,  GoitoColapam  Sugar  Co.  t.  (Sup.)..  1004 

;iWy.  PartrWge  (Sup.)  1002 

"Majher  t.  Surpless  (Sup.)  1060 

Hilln,  Marina  t:  (Sup.)  1102 

Gandorf,  Ex  parte  (Sup.)  1093 

i'lsroae  t.  Rnsso-Iodice  Bealty  C!o.  (Sup.)  135 
'imoa,  Williams  &  WIgmore,  Amalgamat- 

«1  Mflb  T.  (Sup.).  1085 

GttaMBb  T.  State  (Sup.)  1003 

f'iM,  ThoHinm  v.  (Sup.) . ;  -. . .  307 

f^lfF.  Thorbuni  v.  ^up.)  1116 

G«ii-Mc(hiade  Oo.,  Sagie  Paper  Box 

T.  (Snp5   201 

'mati  Accident  Fire  &  t4fe  Am'd  CXi^,  Al- 

knT.tSup.)  1086 

I'lrnenl  tire  Assur.  Go.  of  Paris,  Stance, 

-  Sute  Bank  (Sap.)   871 

'>ana  r.  Simondlf  Contracting  Corp. 

Sup.)  1008 

G»f^e  Colcm  &  Co.  t.  Smith  (Sup.)  1093 

Gffl.  D.  Wetherill  &  Co.  v.  Whitehead  Var- 
nish &  Paint  C^.,  two  cases  (Sup.)  1098 

'f"n»  KeUon  Structural  Co.,  Gorooran  v. 

iSup.K..;T  1080 

fi^r^e  W. Trare™  Co.,  Tanowiti  v.  fSup.).1119 
wTdsn  Co.  V.  Herbert,  two  cases  (Sup.).  .1104 
wm&D  Artistic  Weanog  Co.,  Moore  v. 

tSnw    595 

'iiM  Stiner  v.  (Sup.)  1115 

V.  Metxler  (Sup.)  1003 

'Wrhrist  v.  Stoddanl  (Snp.)  1093 

Byrne  v.  (Sup.)  674 

'  'iQi'hnc  T.  Sherman  (Sup.)  1093 

'iwn  T.  New  York  (Sup.)  1093 

'::"'lOTnnn,  Peo{rfe  v.  (Sup.)  224 

';>be  Indemnity  Co.,  In  re  (Sup.)  910 

'Me  Slalleable  Iron  &  Steel  Co.  v.  New 

lork  Cent.  &  H.  R.  R.  Co.  (Sup.)  1003 

'-W.  Piopk  V.  (Sup.)  %   5 

i-lwknnan  v.  Board  of  Education  of  CJity 

New  York  (Mnn.  OL  N.  T.)  351 

v<4fr«y  T.  Medical  Soc.  of  New  York  Coon- 

,T  (Sap.)   846 

'"'eppner  t.  Henning  (Snp.)  lO&S 

VH.  Haleem  t.  (Sup.)   119 

Wberg  T.  Collins  (Sup.)  817 

Mlilberg  r.  Massachusetts  Bonding  &  In- 

.nna(x  Co.  (Sap.)  1093 

Wlfarb  T.  Campe  Corp.  {City  Ct  N.  Y.)  683 

'riliiman.  Cronk  v.  (Sup.)  1080 

'-Watein  t.  Arkell  i  Dooglas  (Sup.)  680 

Wiitein,  Seitless  v.  (Sup.)   682 

''niale*  7.  Boyce  (Sup.).  1003 

'^'Hlioan  T.   Melrose  I^reprooC  Storage 

ffmhooae  Co.  (Sup.)  1093 

ybmMT.  New  York  (SupO   59 

'■rhtin  V.  Kelly  (Snp.)  1093 

■  ri^tmMfjt.Co..  Naulty  V.  (Sup.)   328 

r™»n  T.  (Gorman  (Sup.)  1003 

^^en  T.  New  Boehelle  (8opO  1003 


Page 

Graham,  Smitli  t.  (Sup.)  1114 

GraiiEer,  NeUon  t.  (Sop.)  11<M 

GraTier.  Meeks      (Sup.)  UOB 

Gredey  Sguare  Hotel  Co.,  Radt  v.,  two  cas- 
es (Sup.).  1110 

Green  T.  Bogdan  (Sup.)  1008 

Green  t.  Karp  (Sup.)    670 

Green  t.  Mtitlollen.  Snare  &  Trieat  (Sup.)  048 
Greenberg   v.    Canadian    Knitting  Mills 

(Sup.)  1008 

Greenhut  &  Co.,  Id  re,  two  cases  (Sup.)..  1007 

Green's  KsUte,  In  re  (Sur.)  1063 

Greenwood  v.  Lddgh  Vall^  B.  Co.,  two 

cases  (Sup.)  1004 

Gross  T.  InteniatioDal  R,  Co.  (Sup.)  1004 

Oross,  Jac  Bokeofohr  C!o.  v.  (Sup.)  887 

GroTer's  Estate,  In  re  (Sup.)   200 

Groves  v.  Warren  (Sup.)   026 

Gnatotolapam  Sugar  Co.  t.  Fuss  (Sup.).  ..1094 

Gugel  V.  Hiscoi,  three  cases  (Sup.)  1094 

Guipe.  People  v.  (Sup.)  1106 

Gnnn  v,  Lackawanna  Steel  Oo.  (SupO  818 

Gontser  v.  Healj  (Sup.)  1004 

Haag's  Estate,  In  re  (Snp.)  1004 

Haas  IV>bacco  Co.  v.  American  Fiddity  Co. 

(Sap.)   1004 

Haddock  Mining  Co..  Shalala  t.  (Sap.)...  1113 

Halbe  T.  Adams  (Sup.)  1004 

Haleem  t.  Gold  (Sup J...  110 

Hall  V.  Dilg  (Sup.)  lOM 

Halloek'a  Sute.  In  ic  <Sap.)  1004 

Halper,  Inc.,  Rouse  t,  (Supj  BOS 

HalseT,  In  re  (Snp.).  1004 

Hamilton,  EqoiUbH  Tnist  Co.  of  New  Yoric 

T.  (Sup.)   68 

Hamilton  t.  Murray  (Sap.)  1004 

HamUton  t.  Robinson  (Sup.)  1094 

Hamilton's  Estate,  Id  re  (Sur.)  938 

Hammerstabi's   Productiuis,   Madiay  t. 

(Sup.)    164 

Hammill  v.  Order  of  United  Commercial 

Travelers  of  America  (Sup.)   815 

Hand.  Weeker  t.  (Sup.)  1118 

Haner,  Schcu  v.  (SupO  047 

Hanna  t.  Elias  (Sup.).  1004 

Hannevig  t.  Taylor  JSop.)  1004 

Hanover  Eire  Ins.  Co.,  Sharlet  t.  (SupJ..  800 

Harber,  Schat*ky  v.  (Sup.)  610 

Harden,  In  re  (Sup.)  1014 

Hare  t.  New  York  Tel.  Co.  (Co.  Ct.)  732 

Harrigan  v.  Cahill  (Sup.)  1006 

Harris,  HubbeU  v.  (Sup.)  1006 

Harris  v.  New  York  (Sup.)  1094 

Harris  Raincoat  Ck).,  Vamin  y.  (Sup.)  1110 

Harrison,  I<ang  t.  (Sup.)  1090 

Harrison  v.  It«petti,  Inc.  (Sup.)  257 

Harry  y.  Wescott  (Sup.)  1096 

Hartenstein  v.  BindseU  (Sup.)  102 

Hartley  t.  Riqger,  two  cases  (Sup.)  1006 

Harvey  v.  New  York  Assets  Realizaticm  Co. 

(Sup.)   .1006 

Hastorf,  Horan  v.  (Sup^  1006 

Hayden  C!o.  v.  Keboe  (Sup.)   686 

Hayes  y.  Lacy  (Sup.)  1005 

Hayward  y.  Haywsrd  (t^up.)  877 

Hayward  y.  Hayward  (Sup.)  1006 

Head,  Lyke  v.  (Sup.)  1100 

Healy,  Guntsw  v.  (Sup.)  1004 


Digitized  by 


sir 


164  NEW  TOBK  8UPPLBMKNT 


Page 

Heal7i  Stephenson  T.  (Sap.)  1115 

Hearn  Const  Co.,  Feder  v.  (Sup.)  1062 

Hearst  t.  Associated  Prem  (Sup.)  lODS 

Hedges,  In  re  (Sup.)  1095 

Heer  Dtj  Goods  Co.,  Strauss  T.  (Sup.)   77 

Heidelberg  v.  Klein  (Sup.)   170 

Heitkamper  t.  Hoffmann  (Sup.).  533 

Hemsli?  A  Co.  t.  G.  O.  Duncan  Co.  (Sun.). .  '2SZ 
Hemsley  ft  Co.,  O.  O.  Duncan  Co.  T.  (Sop.)  670 

Hfnderaon  &  Co.  v.  Bawm  (Sup.)  697 

HenniajT,  Goeppner  v.  (Sup.)  10S8 

Henrichaeu,  B.  Klein,  luc.  t.  (Sup.) ....  06 

Heorr'a  OuardianBhip,  In  re  (Sur.)   920 

Herald  Co..  Fay  t.  (Sup.)  1092 

Herbert,  In  re  (Sup.r  1095 

Herbert,  Otto  Geruau  Oa  t.,  two  cases 

(Sup.)   1104 

Herbat  t.  KerstoDe  Driller  Co.  (Snp.)  109S 

Herring  t.  Mali  (Sup.)  237 

Herrman,  In  re  (Sup.)  1005 

Herzog,  Martin  t.  (Sup.)  1102 

HesB  T.  Ribstein-Holter  Co.  (Sup.)  1005 

H.  Halper,  Inc.,  Boose  T.  (Sup.)  603 

Hickman  t.  International  B,  Co.  (Sap.)..  1005 

Hickson,  Inc..  Mont^t  v.  (Sup.)  858 

Hideeker,  In  re  (Sup.)  1095 

Hiers  v.  John  A.  Hull  &  Co.  (Sup.)  767 

HiggriDS  T.  Carter's  Ink  Co.  (Sup.).  1095 

Hins  T.  New  York  Cent  ft  H.  B.  B.  Co. 

(Sup.)  1095 

Hill  T.  Andrews  (Sup.)   234 

Hilltop  AutMuobile  Station,   Ormsby  t. 

(Sup.)   IIM 

Hilton-Dodge  Tranq>.  Ox,  Charltm  t. 

(Sup.)    999 

llinchman  Co..  McKay  v.  (Sup.)  1101 

Hines  t.  Voskian  (Sup.)  1006 

Hiukley.  Blansett  v.  (Sup.)  1087 

Hirsch.  Dennehy  v.  (Sup.)  1000 

Hirsch  v.  BMckson  (Sup.)  1096 

Hincox,  Gugel  v.,  threo  cases  (Sup.)  1004 

II.  Maimin  Co.  v.  Weaver  (Sup.)  229 

lloag  V.  L'leter  ft  D.  B.  Co^Sup.) ........  629 

Hoagland,   Park   Union  Hiding  Oa  t. 

(Sup.)   1106 

Hobbs  Wall  Paper  Co.,  Fisdier  t.  (Sup.)  623 

Hoch  V.  Bernstein  (Sup.)  113 

Hoffman  v.  North  Hempstead  (Sup.)  1104 

Hoffman,  People  v.  (Sup.)  1106 

Hoffmann,  Heitkamper  v.  (Sup.)  633 

Holbrook,  Cabot  &  BolUns  Corp.,  OTerland- 

er  V.  (Sup.)  1104 

Holland,  Spar  ft  Co.,  Maogcls  t.  (Sup.)..  120 

Holler,  Ijndquest  v.  (Sup.)  906 

Holzmon,  Kaufman  v,  (oup.)  1098 

Honig,  Rubel  v.  (Sup.)   219 

Hooke  T.  Hopkins  (SuD.)   117 

Hopkins,  Hoolce  v.  (Sup.)  117 

Hopman  t.  Iteinhardt  (Sup.)  676 

Horau  v.  HsBtorf  (Sup.)  1096 

Horsley,  Dittenfuas  v.  (Sup.)  1000 

Horter  v.  Horter  (Sup.)   889 

Hosley,  In  re  (Sup.)  1096 

Hotel  Sbelbunie,  Dunsmure  v.  (Sup.)  1001 

Holtenroth  v.  Mickey  (Sup.)  1096 

Houlder,  Weir  &  Boyd.  Killinger  v.  (Sup.)  1098 
Howard  t.  Breituug,  two  CRf<es  (Sup.). ..  ,1096 
Howard  t.  Maxwell-Briscoe  Motor  Co.,  two 

casea  (Sup.)  1006 


Howell.  People  ex  reL  TuthlD  r.  (Sap.>. .  .110 

HubbeU  t.  Harris  (Snp.)  100 

Hndson   Bldg.    v.   Compacnio  Gtefirale 

Tranaatlantique  (Sup.)  100 

Hwbon  NaT.  .Co.  t.  Union  Trust  Co.  of  Al- 
bany (Sup.)   TO 

Hnd8<m,  riman  v.,  two  cases  (Sup.).  .  .  .  .KVl 

Hull.  People       (Sup.)  11» 

Hull  ft  Co.,  Hiera  v.  (Sup.)  76 

Humphreys    Homeopathic    Medicine  Co.. 

Jraies  V.  (Sup.)  100' 

Hunt  y.  La  Patricia  Custom  Corset  Co. 

(Sup.)   11' 

Hunter,  Beppert  v.  (Sup.)  55' 

Hurloc^  V.  Case  Hotel  Co.  (Sup.)  I0» 

Hutchius  ▼.  Stephens  (Sup.)  lOiH 

Hutter  V.  Stokes  (Sup.)  75; 

Hrde  Park  Hint  Bottle  Co.  t.  MiUer 
©up.)  1091 

Illin<rfs  Surety  Co.,  Fass  v.  (Sup.)  231 

Illinms  Surety  Co..  Fass  t.  (Sup.)  Itlfli 

Imperial  Underwear  Co.,  Wulis  v.  (Sup.).  .111!: 

Ingalls  atoae  Co.  t.  State  (Sup.)  Hf»6 

Ingersoll's  Estate,  In  re  (Sup^  lOOd 

Interbtwo  Bairfd  Tranrft  Col,  Kelly  t. 

(Sup.)  ....109S 

Interboro  Rapid  Transit  Ca,  Todd  v. 

(Sup.)   Ill 

Interborough  Rapid  Transit  Co.,  JohnsML  t. 

(Sup.)   

International  Harvester  Co.  of  America  v. 

Oltz  (Sup.)  IfW- 

Intemational  B.  Oo.,  Connors  T.  (Sup.).  .H>«1 

International  R.  Co.,  Gross  v.  (Sup.l  l(H*i 

International  R,  Co.,  HiHcman  v.  (Sop.).  .10!>5 

International  B.  Co.,  Kern  v.  (Sup.)  IfK'- 

International  B.  Co.,  Osbomo  v.  (Sup.) ....  iai 

International  R.  Co.,  Perry  v.  (Sup.)  ll'W 

International  R.  Co.,  Popple  t.  (Sup.)  

International  B.  Co.,  Wilson  t.  (Sup.)  lllS 

International  Trust  Co.,  Leaser  v.  (^up.).  .11**0 
Interstate  Chemtral  Co.  t.  Duke  (Sup.).  .  .H*!*' 

Iroquois  Rubber  Co.  v.  Male  (Sup.)  HR'7 

Irrel  Realty  (To.,  T^ppannen  T.  (Sop.). . .  .IK"' 

Israel  v.  X'hr  (Sup.)   .'>'l 

Israel  t.  Ubr  (Sup.)  

Ivey,  Waterbury  Wallace  Co.  r.  (8up.)..lllS| 

Jac  Bokenfohr  Co.  v.  Grosa  (Snp.)  

Jackson,  KeUy  v.  (Sap.)  im 

Jackson  t.  Schwarti  (Sup.)  HJ^' 

Jackson,  Southard  v.,  two  cases  (Sup,). . .  .1113 
Jackson,  Triangle  Holding  Oo.  v.  (Sup.).  Aim 

Jacobs,  Wronker  v.  (Sup.)   7(H 

Jamaica  Estates,  Xeustadt  t.  (Sup.). . .  .lllM 
James  ETverard's  Breweries  r.  Wohlstadter  _ 

(Sup.)  S9i 

James  Kverard's  Breweries  t.  Wc^ilstadter 

(Sup.)   aw 

Jankowsky  v.  Brown  (Sup.)  -M^} 

Jaworower  v.  Bovere  (Sup.)  515 

J.  B.  Oreenbut  ft  Co.,  lu  re,  two  cases 

(Sup.)   lOflT 

Jefferson,  Rosenberg  v.  (Sup.)  1111 

Jenne  t.  Franklins,  Inc.  (Sop.)  1097 

Jereskl  y.  Nussbaum  (Sup.i  6U 

Joratna  t.  Bank  <tf  Cap*  Vinotnt  (Sup.)..10t>7 


Digitized  by  Google 


CASBB  BBPOBTHD 


XT 


Page 

JniA  Hni^tal  of  Brooklyn,  Van  lageo 

V.  (SapO   832 

J  a.  M^rorj  Co.,  Ftdelitf  &  Deposit  Co. 

Maryland  v.  (Sap.)   581 

Mb  a.  Hull  &  Co.,  Hiera  v.  (Sup.)  767 

JAutoi.  Ver  Dine  t.  (Sup.)  1117 

Mb  J.  Hearn  Const  Co^  iWer  v.  (Sup.) . .  1002 
Jota  JohnsMt  Const.  Co^  Cammincs  v. 

Sup.)   1089 

it'^n  Peirc«  Co.,  Lincoln  Nat.  Bank  v. 

iSt](u    421 

Ma  P.  HuUer  Je  Son.  Stniofenl>ei|c  t. 

i^up.)   ;  uie 

Jr^soD  T.  Buffalo,  two  cases  <Sap.)  1097 

hhonm  V.  Ditfaridge  (Sup.)   286 

Johnsm  T.  InterboTOUgh  Bapid  Transit  Co. 

tSnp.)    28 

MDMa  Const.  Co.,  OammingB  v.  (Sup.).  .1088 

Thatdier  ft  Son,  Qoinn      (Sup.)  1110 

Jta  T.  Woodruff  St  Sous  v.  Iiembeck  ft 

Bed  Eagle  Brewing  Co.  (Sup.)  594 

JoiwT  SOn  dtf  of  RodiMter,  In  re  (Sup.)  272 
Inner  8t  in  Oitr  of  Bochester,  In  re 

'Sup.)  :  10»7 

]%es  T.  Homphr^s  Homeopathic  Medicine 

Co.  (Sup.)  ,  1097 

J  am  V.  Rettig  (Go.  Ct.)   730 

JiwphT.  Campbell  (Sup.)  1097 

J  iKph  r.  JoHeph,  two  esBes  (Snp.)  1097 

J'-m  T.  Eflstm&n  Kodak  Co.  (Sup.)  1097 

Icd?e  T.  Watertown  <Sap.)  1097 

Janiper  Atc-  in  City  of  New  York,  In  re 

Sup.)  1097 

Jiniip*r  Ave.  in  City  of  New  York,  In  re. 

tvru  cases  (Sup.)  1098 

Jmk  T.  Terry  A  Tench  Co.  (Sup.)  1098 

J3:ftin  Seubert,  Inc.,  v.  BeifE  (Sop.)  622 

Kiiser  T.  Parker  (Sop.)  1098 

Kibflaseh  Co.,  People  v.  (Sap.)  1105 

Smas  V.  EUing  Brewing  Co.  (Sup.)   176 

KiQpiiitgky  V.  Oorcoran  (Sup.)  297 

KiDLHiitsky  V.  Corcoran  (Sup.)  1098 

Kttter,  UUman  v.  (Sup.)  1117 

Sistor  T.  Cohn  (Sup.)  383 

l^M  V.  BosoT  (Sup.)   49 

KiTbofl.  Dombek  v.  (Co.  Ct.)  349 

Kirp.  Green  v.  (Sap.)  670 

fcn-  V.  Perry  (Sup.)    685 

Ki-sel  V.  Empire  Tinware  Co.  (Sup.)  1033 

^  T.  Lutz  (Sup.)  1098 

Sinfimui  V.  Holzman,  Cohen  &  Co.  (Sup.)1098 

I'W,  Hayden  Co.  v.  (Sup.)  686 

^'Herhouse,  Mills  v.,  two  cases  (Sup.). ..  .1103 

H.}  V.  KeUey  (Sap.)   172 

Simers  v.  (Sup.)   161 

yi-fg  Stroctnral  Co.,  Corcoran  v.  (Sup.)  1089 

l^ih  Gorfaam  v.  (Sup.)  1093 

b^jf.  Interboro  Rapid  Transit  Co.  (Sup.)l098 

»*ir  T.  Jacksoo  (Sup.)  1096 

tlV  &  Kelley.  Cooper  v.  (Sup.)   828 

J^y  T.  Stewart  (Sup.)  1098 

^-rri  y.  Brooklyn  Heights  B.  Go.  (Sup.). .1098 

^■ra  T.  International  B.  Co.  (Sup.^  1098 

*-niortian.   People  ex  rel.  Hcndrick  v. 

.V)   1107 

t-^  V.  Ward  (Sup.)  1098 

;  wnne  Driller  Co.,  Herbst  v.  (Sup.)  10G5 

^nger  v.  Hoalder.  Weir  &  Boyd  ^up.)..1096 


Fan 

King  T.  Scott  (Sup.)  1098 

King  Sewing  Mach.  Co.,  Naud  v.  (Sup.)..  200 

King  Silk  Co.,  Dunlop  v.  (Sup.)  607 

Kings  County  Lighting  Co.  t.  Woodbury 

(Sup.)   380 

Kiogstm,  Feeble  t.  (Sap.)  181 

Kingston  Gas  A  EBectric  Co.,  Bishop  t. 

(Sup.)   1069 

Kinnear  t,  Klnnear,  two  eases  (BnpO  •  •  •  .1098 
Kinney  v.  New  York  Gent  ft  H.  B.  B.  Oo. 

(Sup.)   loes 

Kirdiwcv,  People  ex  zeL.  Kelly  t.  (Snp.) . .  fill 

Kirp,  Phenix  Cheese  Co.  t.  (Sup.)   71 

Kirs<ji,  Zimand  v.  (Sup.)  780 

Kittaning  Face  Brick  Co.  t.  Peart  (Sop.).  .1099 

Klein,  HeidelberR  v.  (Sup.)  170 

Klein,  Inc.,  t.  Hetuicbsen  (Sup.)...'   65 

Kling  T.  Tobias,  two  casea  (Sap.)  1009 

Knapp,  Scharsmith  v.  (Sup.)  578 

Knickerbocker  Ice  Co.,  Bonsheio  v.  (Sun.)  1111 
Knowles  v.  New  York.  N.  H.  ft  H.  B.  Go. 

(Sup.)    1 

Knox.  In  re  (Sup.)  1099 

Kobre  Assets  Corp.  v.  Baker  (Sup.)  597 

Kohn,  In  re  (Sup.)  888 

Kohut  V.  Sehoor  (Sop.)  1099 

Kopffl  Will,  In  re  (Sur.)  838 

Kom,  I^nw  v.  (Sup.)   165 

Korablum  v.  Commercial  Advertiser  Ass'n 

(Sup.)   186 

Korotkm.  People  v.  (Sup.)  HOB 

Kowalski  v.  New  York  Gent.  A  H.  B.  B. 

Co.  (Supl  1099 

Krause  t.  Phillipa  (Sup.)  1099 

Kraushar,  Up-to-Date  Eh-esa  Go.  t.  (Sup.). .  779 

Kreitman,  Altman  v.  (Sup.)  778 

Krohn,  Beimanu  v.,  two  cases  (Sup.)  1110 

Kroin  v.  New  York  (Sap.)  675 

Kuntz.  In  re  (Sup.)   900 

Kutarok  v.  New  York  Post-Graduate  Medi- 
cal School  and  Hospital  (Sup.)   668 

Lackawanna  Steel  Co.,  Gnnn  v.  (Sup.)  318 

Lacroix,  MacBride  v.  (Sup.)   22 

Lacr,  Hayes  v.  (Sup.)  1093 

I^  Fleur  V.  Wood  (Sup.)  810 

Lakner  v.  Korn  (Sap.)  165 

Lamancfae  t.  Aabnm  «b  Syracuse  ESectric 

E.  Co.  (Sup.)  '.  1089 

Lamoutte  v.  Francke  (Sup.)  1008 

lisndau  T.  Veith  (Sup.)...  280 

Lander  V.  Elmsford  (Sup.)  1099 

Landers,  Tioknor  v.  (Sap.)  1116 

lisne  T.  New  York  State  Rye.  (Sup.)  707 

Lang  T.  Harrison  (Sup.)  lO&d 

Lang,  People  v.  (Sup.)   5 

Langdon  v.  Newfane  (Sup.)  1099 

Laiige  y,  Vebring  (Sup,)   109 

Lanphear  v.  Partridge  (Sup.)  1099 

Lantemier,  Wolff  v,  (Sup.)  1119 

La  Patricia  Custom  Corset  Co.,  Hunt  v. 

(Sup.)   124 

Ial  Point,  People  v.  (Sup.)  1105 

Larnard,  Biegel  v.  (Sup.)   763 

Latting's  WUl,  In  re  (Sup.)  1099 

Lawton  v.  Farrell  (Sup.)   838 

L.  G.  G.  Realty  Co.  t.  Schlesinger-Gilman 

Const.  Co.  (Sup.)    694 

L.  D.  POwdl  Go.  T.  Bemitehi  (Sop.)  795 


Digitized  by 


Google 


ZTi 


181  NBW  YORK  8UFPLBMBNT 


Learr  r.  WatervUet  (Sup.)  1099 

Lebaud;  v.  Carne^e  Trust  Co.,  two  cases 

(Sup.)   1100 

Lefkowiti.  Feingold  v.  (Sup.)  394 

Lefstein  &  Bosenfeld,  Abreng  v.  (Sap.)  1085 

Lehigh  Valley  R.  Co.,  Greenwood  v.,  two 

cases  (Sup.)  1094 

Lehigh  Valley  R.  Co.,  Rosmark  v.  (Sop.) . .  .1112 
Lehigh  &  Wilkesbarre  Coal  Co.,  Mikelionis 

V.  (Sup.)  1102 

Lembeck  &  Betz  Eagle  Brewing  Co.,  John 

T.  Woodruff  &  Sons  v.  (Sup.)  594 

Lemberger  t.  Lemberger  (Sup.)  555 

Lembert  v.  South  Brooklyn  R.  Co.  (Sup.).  .1100 

Leppannen  t.  Irvel  R«alt7  Co.  (Sup.)  1100 

Lesser  t.  Internationa]  Trust  Co.  (Sup.).  .11(X> 

Levey  v.  Dodge  (Sup.)  1100 

Levine,  Axelrod  v.,  two  cases  (Sup.)  1086 

Levinson  v.  Oawford's  Transfer  (Sup.).. 1100 

Levitt  T.  Levitt  (Sup.)  1100 

Levy  V.  Dancy  (Sup.)  1100 

Lewis  V.  Connors  Bros.  Co.  (Sup.)  1100 

Lewis  T.  Morris  (Sup.)  1100 

Lewis  T.  New  lork  Municipal  R.  Corp. 

(Sup.)   1100 

Liberal  Trading  Co.,  Modern  Hat  Works  v. 

(Sup.)   622 

Lichtenstein,  Williomaburgh  City  Fire  Ins. 

Co.  V.  (Sup.)   846 

Liebman  v.  New  York  (Sup.)   769 

Linch,  Ringulescu  v.,  two  cases  (Sup.) .....  1111 
Lincoln  Nat.  Bank  v.  John  Peirce  Co. 

(Sup.)    421 

Liadenstein  v.  Nanes  (Sup.)  690 

Lindeustein  v.  Ndoefl  Art  Furniture  Co. 

(Sup.)  691 

Undquest  v.  Holler  (Sup.)  900 

Lippe  T.  Lippe  (Sup.)  1100 

Little.  Art  Color  Printing  Co.  v.  (Sup.). ...  24 

Litvak.  Crown  v.  (Sup.)  1089 

Lltzpnberger  V.  Litzenberger  (Sup.)   513 

Livingston,  In  re  (Sup.)  1100 

Livingston  v.  Livingston  (Sup.)  419 

Livote,  People  v.  (Sup.)  IIOS 

L.  Marcotte  &  Co.,  Winters  v.  (Sup.)  1118 

I^dea,  White  v.  (Sup.)  1023 

Loeb,  Blitman  v.  (Sup.)   571 

Loeb*8  Estate.  In  re  (Sur.)  592 

Loewenthal,  Weinhandler  v.  (Sup.)  1118 

l.«ft  Realty  Co.  v.  Clayden  (Sup.)   692 

London  &  Lancashire  Co.*  Carolyn  Laundry 

V.  (Sup.)  1088 

London  &  Lancashire  Fire  Ins.  Cd.,  Dela- 

field  V.  (Sup.)   221 

Long  Island  K.  Co.,  Ramme  v.  (St^).)  1110 

Loper  V.  Aekin  (Sup.)  

Lothiuiere  Lumber  Co.  v.  United  Paper- 
board  Co.  (Sup.)  :  1100 

Lucy,  Lady  Dutf-Gtordon,  Wood  v.  (Sup.) . .  676 

Ludwig,  Altschul  v.  (Sup.)  1085 

I^ke  A.  Bnrke  &  Sons  Co.,  8«[auer  & 

Lemke  v.  (Sup.)   689 

Luts,  Katz  V.  (Sup.)  1008 

Lyke  v.  Head  (Sup.)  1100 

Lynch  v.  Orient  Ins.  C!o.  (Sup.)  1100 

Lynett  v.  Sea  Beach  R.  Co.  (Sup.)  1029 

Lyon,  Stein  v.  (Sup.)  1115 

MacArthur  Bros.  Co.  v.  New  York  (Sup.). .  753 


Pag 

McAoIiff  V.  Palmer  (Sup.)  110 

McAuliff  V.  United  Fruit  Co.  (Sup.)  110 

MacBride  v.  Lacroiz  (Sup.).   2 

McGale  v.  New  York  State  Rys.  (Sup.)  llOi 

McOrory  Co.,  Fidelity  &  Deposit  Co.  of 

Maryland  v.  (Sup.) . . '.   56: 

McCullough  V.  Campion  (Sup.).  110 

McCuUough  V.  Pennsylvania  R.  Oo.  (Sup.)llO 

McCunu  v.  SteWjins  (Sup,)  110 

McCusker,  In  re  (Sup.)  110 

McCusker's  Estate,  In  re  (Sup.)  110 

McDonald,  Saks  &  Go.  r.  (Sap.)  75< 

McDowell,  In  re  (Sup.)   102. 

McOowin  V.  Menkoi  (Sup.)  Op: 

Mackay  v.  Arthur  Hammerstein's  Produc- 
tions (Sup.)   Ifr 

McKay  v.  E.  O.  Hincfaman  Co.  (Sup.)  110: 

Mackay  v.  Tide  Water  Oil  Co.,  two  cases 

(Sup.)   110 

McKee  v.  Standard  Oil  Co.  of  New  York 

(Sup.)   no: 

McKeon  v.  New  York,  N.  H.  ft  H.  B.  Co. 

(Sup.)   31; 

Mackey,  Murphy  v.  (Sup.).....  llOS 

UcKibte  V.  Shepherd  (.Sup.)  881 

Mack's  Estate,  Iq  re  (^ur.)   591 

McLaughlin  &  Co.  v.  Southern  Hotel  Co. 

(Sup.)   1081 

McLoaghUn,  In  re  (Sup.)  110: 

McLougblin  v.  New  York  (Sup.)  3Sl 

McMultei  Co..  Waronen  v.  (Sup.)  11 11 

McMulIen,  Snatc  ft  Triest.  Qnaa  v.  (Sup.)  04! 
McNab  &  Harlin  Mfg.  Co.,  Verdiccbio  v. 

(Sup.)    29( 

McNally  v.  Diamond  Mills  Paper  Co.  (Sup.)  791 

McNaughton,  Van  Kuren  v.  (Sup.)  Ill' 

Macri  V.  Carlucd,  two  cases  (Sup^)......110: 

Macri  r.  Macri  (Sup.)  11: 

McStay  v.  Erie  R.  Co.  (Sup.)  56i 

Madden  v.  Avitabile  (Sup.)  IIO: 

Madden  v.  Schloffel  (Sup.)  IIO: 

Maggioros  v.  Edson  Bros.  (Sup.)  37' 

Mahan,  In  re  (Sup.)  IIO: 

M&imin  Co,  v.  Weaver  (Sup.)   22| 

Maitland  r.  Watertown  (Sup.)  110] 

Msjilton,  In  re  (Sur.)    7^ 

Male,  Iroquois  Robber  Co.  v.  (SupO  1^' 

Mali,  Herring  v.  (Sun.)  

Malkin,  Baumert  v.  (Sup.)  10^ 

MaUett  V.  Prendergast  (Sup.)  110 

Malley,  Nolan  v.  (Sup.)  110! 

Mangels  v.  HoUand,  Spar  ft  Co.  (Sup.)...  121 
Manhattan  Cleaners  &  Dyers,  (Quaker  v. 

(Sup.)   183 

Manhattan  Leasing  Co.  v.  Well  (Sup.)   61 

Manhattan  R.  Co.  v.  Retche  (Sup.)  llOl 

Manhattan  Sav,  Inst.,  Szwento  Juozupo  Let 

Draugystea  (St.  Joseph  Soc.)  v.  (Sup.) . .  49) 

Manhattan  Shirt  Co.,  Spain  v.  (Sup.)  52: 

Menkes  v.  Fisbman  (Sup^)  110! 

Mann  v.  Delaware,  L.  &  W.  R.  Co.  (Sup.)110: 

Mann,  Zahler  v.  (Sup.)  1111 

Manning  Co.  v.  Bilyou  (Sap.)  110! 

Mannix  v.  Frost  (Sup.)  105] 

Marco,  People  v.  (Sup.)  IIW 

Marcotte  &  Co.,  Winters  v.  (Sup.)  IIU 

Marcus,   Peruvian   Panama   Hat  Co,  v. 

(Sup.)   821 

Murine  v.  Shapiro  (.Sup.)  1101 


Digitized  by 


Cuss  BSPOBTBD 


Fags 

Mirine  tfetil  ft  Supply  Co^  Dfllfioo  t. 

■M  1090 

Sliriio  T.  Oallo  (Sup.)  1102 

KiNRu,  People  V.  (Sup.)  .....1106 

Xtitili  T.  BeA  Shoe  Co.,  two  eaaw  ^^^^"^^^02 

XirtiB  T.  Wsnog  (Sap.)  1102 

Virtin.  Mott  v.  (Sup.)  1108 

KirtiD  &  Go.  V.  Van  Dnabnrgli  (Bup.)  966 

VirTlmd  Cuualty  Co..  Syrftene  IdKhting 

Cc^^.fSup.)  lllfl 

Hwhmeyer  v.  Duval  (finp.)  1102 

Jfw.li,  Smith  V.  (Sup.)  1114 

Mt%ichtis«tt«  Boudiog  &  Issuraoce  Co., 

DomU  v.  (Sop.)  1091 

Minirhnsetto  Bonding  &  lusurance  Co., 

mxTgy.  (Sop.)  1093 

^(Kadmsetts  Bonding  &  losorance  Co., 

Stwi  V.  (Sop.)   206 

Mttbn  p.  Bftnmer  (Sup.)  1102 

MuKdl-Bnscoe  Motor  Co.,  Howard  v.,  two 

m  (Sop.)  1096 

Orange  &  Rodcland  Slectric  Go. 

m.)  1102 

Mil.  People  T.  (Gen.  Sesn.)  717 

Jlsiw  V.  Clainberlflin  (Sup.)  806 

Majw.  Salmon  v.  (Sup.)  766 

Mho.  Merer  v.  (S  np. )  1102 

>!fh*Bios'  St  Traders*  Inp.  Co..  Sehaffer  t. 

(Hue.  CL  N.  Y.)  139 

MfJkal  Soc.  of  New  York  County,  Godfrey 

V.  (Sop.)  846 

Mwki  T.  Gravier  (Sup.)  1102 

Mwnan'a  Eirtate,  In  re  ^ur.)  461 

M«isgDer  t.  Atlantic  Hy^enie  tee  Co. 

iSup.)  1031 

JWnw  Fireproof  Storage  Warehouse  Co., 

(lOodBtn  V.  (Sup.)  1093 

JlaMffierits,  Borenstein  v.  (Sup.)  1087 

Mendelsolui,  Chaleff  V.  (Sup.)  680 

*akM,  McCiowin  v.  (Sup.)  953 

wuitt  r.  Taaker-Haliited   Realty  Co. 

„'S)n>.)  403 

Stnuelstein,  Silver  v.  (Sup.)   80 

StfrimaB  V.  Steele  (Sup.)  1102 

*«l  Shelter  Co.,  Mulroney  v.,  thr«e  cases 

 1103 

'■f'tro  Kcturea  Corp.,  Dickey  v,  (Sup.). . .  788 
"Hropolitau  life   Ins.   Ca,   Mona^  v. 

 1103 

^"ropolitaa  Trust  Co.  of  City  of  New 
1  rk.  Brooklyn  Bank  in  City  of  New 

>kr  (Sop.)  1087 

wjlw,  Giesen  v.  (Sup.)  1003 

T.  Mayo  (Sup.)  1102 

h^T  7.  United  Dressed  Beef  Co.  v.  (Sup.)1102 

^?^r  4  Lange,  Ax  v.  (Sop.)  865 

Nocenti  Co..  Verdi  v.  (Sup.)  236 

«»i  Y.  Walton  Toy  Co.  (Sup.)  1102 

J^r.  Hottenroth  t.  (Sup.)  1096 

^'Inoia  T.  Lehigh  &  Wilkesbarre  Coal 

A  (Sap.).  1102 

^  T.  Stoyresant  Auto  Trading  Co. 

*"P-)    26 

^nun  T.  Casesa  (Sup.)  11(^ 

^  T.  Cavana  (SupO  1102 

HTde  Park  Xllnt  Bottte  Co.  v. 
'H)   »  lOM 

ie4N.T.S.-b 


I  Fag* 

Miller,  People  «  reL  BoU  r.  <8lip.)  1107 

Miller,  Pet^le  ex  «el.  Oentral  Hudson 

Steamboat  Co.  v.  (Sup*)  

Miller,  People  ex  reL  (joldwell  Lawn  Mow- 
er Co.  V.  (Sup.)  1107 

Miller,  People  ex  rel.  Erie  R.  Co.  t.  (Sup.)1107 
Miller,  People  ex  rd.  Mailler  t.  (Sup.) . . .  .1108 
Miller,  People  ex  rel.  New  Xork  Omt.  R. 

Co.  V.  (Sup.)  1108 

Miller,  People  ex  rel.  Pennsylvania  Coal 

Co.  v.  (Bup.)  1108 

Miller,  People  ex  rel.  Ramsdell  v.  (Sup.)..  1108 

Miller  v.  Bosenbloom  (Sup.)  1103 

Miller,  Schnall  v.  (Sup!)  1112 

Miller  v.  Taylor  (Sup.)  823 

Miller,  Wolfe  v.  (Sup.)   802 

Millers'  Nat.  Ins.  Co.  of  Chicago,  HI.,  Buse 

V.   (Sup.)..,  1088 

Mills  T.  Kelderhouse,  two  cases  (Sup.). ..  .1103 

Miner  v.  Rembt  (Sup.)   945 

Minskcr  Realty  Co.,  Stimpson  v.  (Sup.)...  465 

Mitchel  V.  Cropsey  (Sup.).   336 

Mitchell  V.  Dannemora  (Sup.)  917 

Mittcldeutchen   Privat   Bank   v.  Ghaitin 

(Sup.)    161 

Modem  Hat  Works  v.  liberal  Trading  Co. 

(Sup.)    622 

Moerlbach   Brewing   Co.,   Osterhoudt  v. 

(Sup.)   1104 

Moerlbach  Sales  Co.,  Clarke  v.  (Sup.)  1088 

Mogileosky  v.  Abramson  (Sup.)   700 

MoUat,  Shapiro  v.  (Sup.)   57 

Mongan,  CliSFord  v.  (Sup.)  1089 

Mfmsen   V.   Metropolitan   Life   Ins.  Co. 

(Sup.)  1103 

Montegut  v.  Hickson.  Inc.  (Sup.)   858 

Montgomery  v.  Shear  (Sup.)  1103 

Montgomery  Ward  &  Co.,  Siegei  v.  (Sup.) . .  2&2. 
Moore  v.  German  Artistic  Weaving  Co. 

(Sup.)    696 

Morgan  Munitions  Supply  Co.  v.  Stude- 

baker  Corp.  of  America  (Sup.)  ll(tt 

Morland  Mortg.  Co.  t.  Fiaher.  two  cases 

(Sup.)   1108 

Morris,  Lewis  v.  (Sup.)  1100 

Morris  Plan  Co.  of  New  York  v.  Cohen 

(Sup.)    162 

Morris  Plan  Ca  of  New  York  v.  Edelman 

(Sup.)   166 

Mornstm  v.  Baltimore  &  O.  B.  Co.  (Sup.). .  258 

Morrison,  People  v.  (Gen.  Seas.) . . :  712 

Morsman  v.  Black  (Sup.)  1103 

Mosgeller  v.  August  i!  dne  &  Sons  Co. 

(Sup.)   1103 

Mosier  St  Summers,  Bicalky  Fan  Ca  t. 

(Sup.)    177 

Mott  V.  Martin  (Sup.)  HQS 

MuUer  &  Son,  Straufenberg  v.  (Sup.)  1110 

Mulroney  v.  Metal  Shelter  Co.,  three  caaes 

(Sup.)   1108 

Murphy  v.  Mackey  (Sup.)  1103 

Murphy,  Perry-Freemou  Co.  v.  (Sup.)   74 

Murphy  v.  Prendcrgaat  (Sup.)  213 

Murphy  v.  Yonkera  Nat  Bank  (Sup.)  1103 

Murray,  Hamilton  v.  (Sup.)  1094 

Murray  v.  Willenbrocb  (Sup.)  1103 

Mndcant  v.  Bradley  (Sontracttng  Co.,  two 

case*  (Sup.)  1103 


Digitized  by 


xriU 


164  NEW  ZOBK  BUPPLBMBNT 


Motnick,  Weisnnaii  t.  (Sup.)   825 

Mutual  Aid  Soc.  of  Montalbano  D'Eltcona, 

People  ex  rel.  Rao  v.  (Sup.)  1108 

Mutual  life  Ins.  Co.  of  New  York,  Duncan 

T.  <Snp.)    »7 

Mutual  Life  Idb.  Co.  of  New  York,  Fucha 

V.   (Sup.)    105 

Mutual  Real  Bstate  Go.  T.  Kosenwasaer 

(Sup.)    875 

Nagy  St  in  City  of  New  York,  Tn  re  (Sup.)  537 

Naues,  Liniicnstein  v.  (Sup.)  690 

Nanes  Art  Furniture  Co.,  Lindenstein  v. 

(Sup.)    6»1 

Nappo,  People  v.  (Sup.)  1106 

Nassau  Aseeta  CoUectins  Co.  T.  Van  Tuyl 

(Sap.)   1103 

National  Bank  of  Commerce,  Prudential 

Ins.  Co.  V.  (SupO  1110 

National  BaiUc  ox  Commerce,  Prudential 

Ins.  Co.  of  Amnka  t.  (Sup.)  269 

National  Bank  of  Commerce  t.  Watervliet 

(Sup.)   1103 

National  Ben  Franklin  Fire  Ins.  Co.  of 

Pittsburgh.  Pa.,  Buse  v.  (Sup.)  1088 

National  £?zcavating  &  Fouiiuation  Co., 

Reddy  v.  (Sup.)  1110 

National  Stonemeal  Co.  v.  Wilson  (Sup.)  . .  908 
Naud  V.  King  Sewing  Mach.  Co.  (Sup.), .  200 

Naulty  T.  Gorham  Mfg.  Co.  (Sup.)   328 

Naumburg  Cooper  Co.  v.  (Sup.)  1080 

Naylor'a  Estate,  In  re  (Sur.)  462 

Nazimovitch  v.  Dworaky  (Sup.)  165 

Neal  Hardware  Co.,  Popick  v.  (Sup.).....  413 

Neianer,  Bertman  v.  (Sup.)   217 

Nelson  v.  Granger  (Sap.)  1104 

Neustadt  t.  Jamaica  Estates  (Sup.)  1104 

New  Amsterdam  Casualty  Co.,,WLkoS  v., 

two  cases  (SupO  1118 

New  England  Equitable  Ins.  Co.,  Aparicio 

V.  (Sup.)   114 

New  England  Equitable  Ins.  Co.,  Bronnie  t. 

(Sup.)    810 

New  England  Equitable  Ins.  Co.,  Patterson 

V.  (Sup.)   812 

New  Jersey  &  N.  Y.  R.  Co.,  Secor  v.  (Sup.)  1113 
Newman  v.  Bradley  Contracting  Co.  (Sup.)  757 
New  Rochelle  Coal  &  Lumber  Co.  t.  Stu- 
art Realty  Co.  (Sup.)  1104 

New  York  Assets  Realization  Co.,  Harvey 

V.  (Sup.)..:  1095 

New  York  Gent  R.  Co.,  In  re  (Sop.)   SIO 

New  York  Cent  R.  Co.,  Slavis  v.  (Sup.).  .1114 
New  York  Cent  R.  Co.,  Town  of  Le  Ray 

v.  (Sup.)   234 

New  York  Gent.  R.  Co.,  Young  v.,  two 

cases  (Supj  1119 

New  Y(n-k  Gent  &  H.  B.  R.  Co.,  Globe 

Malleable  Iron  &  Steel  Go.  v.  (Sap.)  1093 

New  York  Gent.  &  H.  R.  R.  Co.,  Uiggs  v. 

(Sup.)  1096 

New  York  Cent  &  H.  R.  R.  Co.,  Kinney  v. 

(Sup.)   1098 

New  York  Cent  &  H.  R.  R.  Co.,  Kowalski 

V.  (Sup.)  1090 

New  York  Cent.  &  H.  R.  R.  Co.,  Pinczewski 

V.  (Sup.)  1109 

New  York  Cent  A  H.  R.  R.  Go.  t.  Rosner 

(Sup.)   272 


Fai 

New  York  Cmt  &  H.  R.  R.  Co.,  Venner 
(Sap.)   63 

New  York  Cent  &  H.  B.  R.  Co.,  Vivirito 
V.  (Sup.)   t 

New  York,  a  &  St  I*  R.  Co.,  Fdton 

(Sup.)   loe 

New  York  County  Nat  Bank  t.  Peckworth 
(Sup.)   101 

New  York  MiUa  Corp.,  Ovena  v.  (Sup.). .  .110 

New  York  Municipal  B.  Corp.,  Lmris  v. 
(Sup  J  UO 

New  York,  N.  H.  A  H.  R.  Co.,  Knowle*  t. 
(Sup.)    : 

New  York,  N.  H.  A  H.  R.  Co..  McKeou  r. 

(SupO  31 

New  York  Poat-Graduate  Medical  School 

and  Hospital,  Kurzrok  v.  (Sup.)  66 

New  Yorit  Rys.  Co.,  Roddy  t.  (Sup.)  Ill 

New  York  Rya.  Co.,  Strufe  v.  (Sup.)  IIH 

New  York  Rya.  Co.,  Wertbeimer  v.  (Sup.)  26 

New  York  State  Rjs.,  Lane  t.  (Sup^  76 

New  York  State  Bya.,  McGale  t.  (Sup.). .  .1101 

New  York  Tel.  Co.,  HaK  t.  (Ca  Ct)  "i 

New  York  Tel.  Co.,  Wilson  v.  (Sup.)  Ill) 

New  York  Trust  Co.  v.  Black  (Sup.)  9C 

New  York,  W.  &  B.  R.  Co.  ».  New  York 

(Sup.)   m 

Nibur  Realty  Co.,  Bushong  t.  (Sap.)  <>71 

Nooenti  Co.,  Verdi  t.  (Sop.)  23( 

Nolan  V.  Fach  (Sup.)  1011 

Nolan  T.  MaUey  (Sup.)  im 

Northwestern  Nat.  Ins.  Co.  of  Milwaukee.  I 

Wis.,  Base     (Sup.)  HH 

Nunez,  In  re  (Suj^.)  81' 

Nuasbaum,  Jereski  t.  (Sup.)  61l 

N.  Zeiler  &  Co.,  Sixth  Ave.  Realty  Co.  v.,  . 

two  cans  (Sop.)  lllj 

Oakley  t.  Beers  (Sup.)  lift 

O'Connor's  Estate,  In  re  (Sup.)  oi^ 

O'Donnell,  In  re  (Sur.)   '.M 

O'Donnell,  Blankenship  v.  (Sup.)  lOS 

Oesting  Bldg.  Co.,  Bertrand  v.  (Sup.)  1(N 

Okun  V.  Duval  Co.  (Sup.)  lift 

O'Leary,  Cronin  v.  (Sup.)  1(W 

Oliver,  Arnold  v.  (Sup.)  KW! 

OIney  &  W^arrin,  Weiss  v.  (Sup.)  lilt 

Oltz,  International  Harvester  Go.  of  Amor-  I 

ica  V.  (Sup.)  103* 

Onward  Const.  Co.,  People  v.  (Sup.)  1101 

Orange  County  t.  Storm  Kinff  Stone  Co. 

(Sup.)   1101 

Orange  ft  Rockland  Slectric  Co.,  May  v.  i 

(Sup.)   lid 

Order  of  United  Commercial  Travelers 

America,  Hammill  v.  (Sup.)   Sli 

Orient  Xna.  Co.,  L^nch  v.  (Sop.)  llOl 

Ormsby   v.    Hilltop   Aatomotile  Station 

(Sup.)   llff 

Osborne  v.  International  R,  Co.  (Sup.)  ifl 

Osterboudt    T.    Moeribach    Brewing  Co. 

(Sup.)   no* 

Ostrander  &  Co.,  Esterson     (SopO  10i)1 

Otis  Elevator  GOl,  Balke  t.  (Sup.)  

Otto  Gerdau  Co.  v.  Herbert  two  cases 

(Sup.)   llOi 

Outcault  Advertidng  Oo.  t.  Strattou  (Sup.)  T»; 
Overlander  v.  Holfarook,  Cabot  ft  Rollins 

Corp.   (Sup.)  XlOi 


Digitized  by 


CABBB  BBPOBTBD 


XIX 


Oms  y.  New  Tork  MUte  Corp.  (Sap.) . . .  .1104 

Piaade  Reftlty  ft  Amusement  Co.,  Boscal- 

to?.  (Sup.)  1111 

Pt!Di  T.  North  Hempstead  (Sup.)  1104 

Pjwr,  McAnliffT  (Sup.)  1100 

PuDfr  V.  Rotary  Realty  Co.  ^up.).  1104 

hnlv  T.  Boombower  Grocery  Co.  (Sup.). .  775 

Pri  T.  Famsworth  (Co.  Ot)   735 

hii  Union  Holding  Co.  T.  Hoagland 

iSap.)   1106 

PL-ier,  Kaiser  v.  (Slip^  1096 

hmqaette  Rec<ffd  Mfg.  Co.  v.  PfafE  (Sup.)  605 

Pwriiige,  Gabd  v.  (Sup.)  1002 

Pinridge,  Lanphear  v.  (Sup.)  1000 

Pinemn  t.  New  England  Equitable  Ins. 

Co.  (Snp.)   812 

h-Am,  People  ex  reL  Epstein  v.  (Sup.). .  .1107 
PiTia  7.  Petrcdeum  Iron  Works  Co.  of 

Penngylvania  (Snp.)   TOO 

Peareall  r.  EWe  R.  Co.  (SupJ  1105 

Port  Kittaning  Face  Brick  Co.  v.  (Sup.).  .lOOO 

P«d  T.  Presto-Lite  Co.  (Sup.)  1105 

Pninortb,  New  York  County  Nat.  Bank  v. 

iSop.)   1013 

Pscoraro.  People  v.  (Sup.)  1058 

Pftrw  Co.,  Lincoln  NaL  Bank  v.  (Sup.). . .  421 

Pdletier.  People  t.  (Sup.)  1106 

P«n  Realty  Co..  Carney  v.  tSnp.)  1088 

Fami  Alcohol  ft  Chemical  Co.  t.  Robert- 

m  (Sup.)  1105 

Poncsylvanift  R.  Co.,  McCullough  v.  (Sup,)  1101 

PmnsjlTania  R.  Co.,  Shipman  v.  (Sup.)  1113 

Pfople  V.  Altenkircb  (Sup.)  1105 

PKjple  T.  Antonopnlos  (Sup.)  1105 

Pwpie  T.  Baff  (Gen.  Sesa.)    709 

Ptople  T.  Balsamo  (Sup.)  1105 

rfcple  V.  Baxter  (Gen.  Sess.)  714 

P^  l'Ie  T.  Bradford  (SupJ  773 

Pwple  V.  Brennan  (Sop.)  1105 

Pople  V.  Breslin  (Sup.)  1105 

P^'ple  T.  Bruno  (Sup.)  1106 

P»^'!e  T.  Bull  (Sup.)  1105 

P«l'ie  v.  Carey  (Sup.)  1105 

N^le  V.  Carnll  (Sup.)  1105 

N!e  ?.  Clark  (Co.  Ct.)   137. 

P^le  T.  Vlxber  (Sup.)   125 

ft-ple  V.  Flanagan  (Sup.)  1106 

T.   Franklin   H.   Kalbfleisch  Co. 

iSnp.)   1105 

Nle  7.  Friend  (Sup.)  1105 

7.  Gleeksman  (Sup.)  224 

Hie  7.  Glofls  (Sop.)   5 

Me  7.  Goipe  (Sup.)  1106 

^■Mfle  T.  Hoffman  (Sup.)  1105 

Ne  T.  HuU  (Sup^  1106 

Ijtpte  V.  Kingston  (Sup.)  181 

P^pltT.  Korotkln  (Sup.)  ^  HOB 

i«pie  V.  Lang  (Sup.)   5 

Nte  T.  La  Point  (Sup.)  1105 

mit  T.  Lirote  (Sup.)  1105 

fKpl«  T.  Marco  (Sup.)  1106 

m\n  V.  Maronna  (Sup.)  1106 

JHle  V.  May  (Gen.  Sess.)   717 

^^le  7.  Morrison  (Gen.  Sesa.)  712 

P»ple  7.  Nappo  (Sup.)  1106 

""^le  7.  Onward  Const.  Co.  (Sup.).«  1106 

'^jAt  T.  Peeoraro  (Sap.)  1058 

Ne  T.  PeUeUer  (Snp.)  1106 


Pag« 

People  T.  Pomsaka  (Sup.)  1106 

People  T.  Reid  (Sup.)  1106 

People  V.  Sbeviti  (Sup.)   603 

People  V.  Simmcms  (Sup.)  1106 

People  V.  Smith   (Sup.)  1106 

People  V.  Todoro   (Sup.)  1106 

People  v.  Tortora  (Sup.)  1106 

People  V.  Urban   (Sup J  1106 

People  T.  Von  Den  Corput  (Sup.)  087 

People  T.  Waldt  (Sup.)  1106 

People  7.  Witherbee  (Sup.)   015 

People  T.  Wong  (Sup.)  ..UOB 

Pfeople  V.  Wood  {Gen.  Sess.)  715 

People  V.  Zabriskie  (Sup.)  1106 

People  ex  reL  Ajas  t.  Board  of  Education 

of  City  of  New  York  ^up.)  1106 

People  ex  rel.  Brooklyn  Development  Oo,  t. 

Pnrdy  (Sup.)  1107 

People  ex  reC  Bull  t.  Miller  (Sup.)  U07 

People  ex  rel.  Central  Hudson  Steamboat 

Co.  r.  Miller  (Sup.)  1107 

People  ex  reL  City  Real  Estate  Co.  v.  Pur- 

dy   (Sup.)  1107 

People  ex  rd.  Goldwell  Lawn  Mower  Co. 

V.  Miller  (Sup.)  1107 

People  ex  rel.  Conklin  v.  Boyle  (Sap.)  1107 

People  ex  reL  Dawson  t.  Duttcy  (Sup.)...  1107 
People  ex  rel.  Dry  Dock,  EL  B.  &  B.  R. 

Co.  T.  State  Tax  Commission  (Sop.)  772 

People  ex  reL  Epstein  v.  Pattoa  (Sup.).. 1107 
People  ex  rel.  EMe  R.  Co.  t.  Miller  (Sup.)1107 

People  ex  reL  Gerry  v.  Woods  (Sup.)  1107 

People  ex  rel.  Harwood  Real  Bstate  Associ- 
ation of  New  York  t.  Purdy  (Sup.)  1107 

People  ex    ret    Hendrick  Eemocban 

(Snp.)   1107 

People  ex  rel.  Kelly  v.  Kirchwey  (Sup.). . . .  Bll 

People  ex  rel.  MaUIer  t.  Miller  (Sup^  1108 

People  ex  rel.  New  York  Cent.  R.  Co.  v. 

Block  (Sup.)   062 

People  ex  rel.  New  York  Cent.  R.  Co.  t. 

Block  (Sup.)  1108 

People  ex  rel.  New  Y«k  Cent.  R.  Co. 

Miller  (Sup.)  1108 

People  ex  rel.  New  York  Stockyards  Co.  v. 

Saxe  (Sup.)  1108 

People  ex  rel.  New  York,  W.  ft  B.  R.  Co.  ^ 

V.  Purdy  (Sup.)  1108 

People  ex  rel.  Pavilion  Natural  Gas  Co.  v. 

Public  Service  Commission,  Second  I!>ist. 

(Sop.)    866 

People  ex  rel.  Pennsylvania  Coal  Co.  y. 

Miller  (Sup.)  1108 

People  ex  rel.  Ramsnlell  v.  Miller  (Sup.).  .1108 
People  ex  reL  Rao  v.  Mutual  Aid  Soc.  of 

Montalbano  D'Elicona  (Sup.)  1108 

People  ex  reL  Ryan  t.  Fuhrman  (Sup.) ..  .1106 
People  ei  rel.  Saranac  Land  ft  Timber  Co. 

V.  Extraordinary  Special  and  Trial  Term 

of  Supreme  Court  (Sup.)  1108 

People  ex  rel.  TutWll  v.  Howell  (Sup.) ..  .1108 
People  ex  rel.  Tyng  v.  Prendergast  (Sup.).. 1042 
People  ex  tel.  ^ng  ^-  Prendergast  (Sup,). .1108 
People  ex  rel.  Wei^cbester  Lighting  Co.  r. 

Fuchs  (Sup.)  1108 

People  ex  rel.  Zeiger  v.  Whitehead  (Sup.) . .  663 

People's  Trust  Co.  v.  Flynn  (Sup.)  1109 

Perkins.  Tierney  v.  (Sup.)  ^»82 

Peicy.  Franti  Mfg.  Co.  r.  (Snp.)  lOlKi 


Digitized  by 


IM  NEW  TORS  StlPPLniEltT 


Perry  r.  Intemational  R  Go.  (Bap.)  1109 

Perry,  Karp  t.  (Sup.)  685 

Perry,  Townseod  v.  (Sup.)  441 

Perry-Freeman  Go.  t.  Morphr  (Sup.)   74 

Persky.  Wald  v.  (Sup.)  1117 

PeruTian  Panama  Hat  Co.  t.  Marcus  (Sup.)  821 
Petennann  t.  Wm.  Stefner  Sui*  ft  Co. 

(Sup.)  1109 

PeUt  V.  Petit  (Sup.)  1109 

Petrc^um  Iron  Works  Co.  04  Pennsylvania, 

Pavia  V.   (Sup.)   700 

Pfaff,  Paroquette  Record  Hfg-  Co.  t.  (Sup.)  686 

Pheniz  Cheese  Go.  v.  Kirp  (Sup.)   71 

Pbillipa,  Krauae  t.  (Sup.)  1090 

PMIUps  V.  Sonn  Bros.  Co.  CBup.)  1109 

PhilllpB  T.  West  Rockaway  Land  Co.,  two 

cases  (Snp.)  1109 

Pianisani,  Gordust  v.  (Sup.)   S60 

Pike's  Estate.  In  re.  two  cases  (Snp.)  1109 

Pintsewski  t.  New  Tork  Cent  ft  H.  B.  B. 

Co.   (Sup.)  1109 

Plymouth  Goal  Co.,  Shalala  T.  (Snp.)  1118 

Pneumatic  Concrete  Pladog'  Co.,  In  re 

(Sup.)  1109 

Pollitzer  v.  Pollitzer  (Sup.)  1109 

Polonsky,  Berxin  t.  (Sup.)  1088 

Pomeeka,  People  v.  (Sop.)  1106 

I'opidi  V.  B.  B.  Neal  Hardware  Co.  (Sup.)  413 

Popple  y.  International  R.  Go.  (Sup.)  1109 

Porter  t.  Pay  (Sup.)  1109 

Pothonont,  Steinmetz  Const.  Co.      (Sup.)  184 

Pottberg,  Doerfler  v.  (Sup.)  1090 

Potter  V.  Thomas  (Sup.)   923 

Powell  Go.  T.  Bernstein  (Sup.)  705 

Prendergast,  Mallett  r.  (Sup.)  1101 

Prendergast,  Murray      (Sup.)  213 

Prendertcast,  Pec^le  ex  rel.  Tyng  t.  (Sup.)  1042 
Prendergast,  People  ex  rel.  Tyng  v.  (Sup.)  1106 
President  ete.,  <n  Manhattan  Oo.,  Empire 

Tniat  Co.  t.  (Sup.)  1091 

Prest-O-Lite  Co.,  Peck  v.  (Sop.)  1105 

Pretzfeld  v.  Blauner  (Sup.)  1110 

Proctor  T.  Brown  (Sup.)    831 

Prudential  Ins,  Co.  T.  National  Bank  of 

Commerce  (Sup.)  ..1110 

Prudential  Ins.  Co.  of  America.  Forycian 

V.  (Sup.)   1092 

Prudential  Ins.  Co.  of  America  v.  National 

Bank  of  Commerce  in  New  York  ISup.) . .  269 
Public  Service  Gommiasion,  Seemd  Dist., 

People  ex  reL  Pavilion  Natoral  Gas  Co. 

V.  (Sup.)    886 

Public  Service  Coinmiasions,  In  re  (Sup.) . .  310 

Pullman  Co.,  Bobbins  v.  (Sup.)   Ill 

Pnrdy,  People  ex  reL  Brooklyn  Develop- 
ment Co.  V.  (Sup.>  1107 

Purdy,  People  ex  r^  City  Real  Estate  Co. 

V.  (Sup.)   1107 

Purdy,  People  ex  rel.  Harwood  Real  Estate 

Aas'n  of  New  Tork  v.  (Sup.)  1107 

Purdy,  People  ex  rel.  New  Xork,  W.  &  B. 

R.  Co.  V.  (Sup.)  1108 

Quaker  v.  Manhattan  Gleaners  ft  Dyers 
(SupO    182 

Quast  T.  Fiddfty  Mut.  life  Ins.  Co. 
(Sup.)   1110 

Quimby's  Estate,  In  re  (Sop.)  1110 

Quian  v.  Jobo  Tbatdier  ft  S<hi  (Sup.). . .1110 


Pi 

Radt  T.  Oreel^  Sqaar*  Betel  Co^  two 

cases  (Sup.)  11 

Raimes  ft  Co..  FriU  Sdiuli,  Jr.,  Co.  t. 

(City  Ct  N.   T.)  « 

Rakowitz  V.  Rosenfeld  (Sup.)  31 

Ramapo  Mountains  Water,  Power  &  Serv- 
ice Co.  V.  OommiBsioners  of  Palisades 

Interstate  Park,  two  cases  (Sup.)  4: 

Ramme  y.  Lcmg  Island  R.  Co.  (Sup.)  IV. 

Ramsdell  v.  Cmombs  Aeroplane  Co.,  three 

caoes  (Sup J  Ill 

Rapperport  She^an  v.  (Sup.)  .....Ill 

Rapson  v.  New  Tork  (Sup.)  Ill 

Raymond,  In  re  (Sup.)  lU 

Ream,  Davidson  v.  (Sup.)  lOE 

Reddy  v.  Natiooal  Excavating  ft  Foundation 

Co.  (Sup.)  U! 

Reed,  In  re  (Sup.)   '■ 

Reed,  In  re  (Sup.1  Ill 

Reed  t.  Sobel  (Sup.)  31 

Reed,  Voland  v.  (Sup.)   1 

Reiche,  Manhattan  R.  Co.  v.  (Sup.)  IK 

Reid,  People  v.  (Sup.)  Hi 

ReifE,  Justin  Seubert,  Inc.,  v.  (Snp.)  K 

Reimann  v.  Krohn,  two  cases  (Sup.)  Ill 

Reiners,  In  re  (Sur.)   7-1 

Relnbardt,  Hopman  v.  (@up.)  61 

Reiss  V.  Supreme  Conclave,  Improved  Or- 
der of  Ileptasopbs  (Sup.)  fCi 

Rembt  Miner  v.  (Sup.)  fM 

Remington  v.  Taylor,  two  cases  (Sup.). ..  .111 

Repetti,  Inc.,  Harrison  v.  (SupO  23 

Repnert  v.  Hunter  (Sup.)  53 

Hettig,  Jones  v.  (Cb.  Ut)  73 

Rex  V.  Rodgers  ft  Hagerty  (Sup.)  lU 

Rbtnd.  Conti  v.  (Sup.)   I 

Rhinelander  Ave.,  In  re  (Sup.)  Ill 

Ribstein-Holter  Co.,  Hesa  v.  (Sup.)  108 

Bice.  Cuba  Distilling  Ca  v.  (Sup.)  109 

Rice  T.  Union  B.  Co.  of  New  Tork  City,  i 

two  cases  (Sop.)  Ill 

Rickett  EUia  v.  (Sup.)  24 

Riegel  v.  Larnard  (Sup.)   7( 

Ringer,  Hartiey  v.,  two  cases  (SupJ  101 

Ringulesca  v.  Beaver,  two  cases  (Sup.). . .  .111 
Rlngulesca  v.  I/inch.  two  cases  (Sup.).... Ill 

Rini,  In  reJSup.)  Ill 

Roache  v.  Flynn  (Sup.)  HO 

Robbins  v.  Pullman  Co.  (Sup.)   11 

Robert   Dollar  Co.  v.  Canadian  Car  ft 

Foundry  C!o.  (Sup.)  Ill 

Roberts,  Aikens  v.  (Sup.)   SO 

Roberts  v.  Fuhrmann  (Sup.l  Ill 

Robertson   v.   Beer,   Sondlieimer   &  Co. 

(Sup.)   Ill 

Robertson,  Penna  Alcohol  &  Chetnical  Co. 

V.  (Sup.)   ...UD 

Robinson  v.  Columbia  Trust  Co.  (Sup.). .  .111 

Robinson.  Hamilton  v.  (Sup.)  1()£ 

Robinson,  Town  of  Brookhaven  v.  (Sup.).. Ill 
Boebelle   v.    Standard   Mail   Order  Co. 

(Sup.)   Ill 

Rochester  By.  ft  Light  Co.  v.  Spear;  (Sup.)^ 

Bockbum  Chemical  Corp.,  Wilhelm  v.  (Sup.)^^ 

Roddy  T.  New  York  Rys,  Co.  (Sup.)  lU 

Rodgers  &  Hagerty,  Rex  v.  (Sup.)  Ill 

Rodgers  &  Hagert)\  Ross  v.  (Sup.)  lU 

Boeder  v.  Erie  R.  Co.  (Sup.)  Iti 


Digitized  by 


GABSB  RHPOETKD 


Bwnbein  t.  Knletortrackflr  lo*  Co.  <9up.)..mi 
Kmk's  Estate,  In  ce  (Sur.)   742 

iMaliBd  Realty  Co.  BoK  t.  (Sup))  178 

Rascalzo  v.  PaiUnde  Bealtr  Amnsenient 

Co.  (Sop.)  nil 

RoseT.  Conklin  (Sup.)  1111 

Roxe  V.  Honlind  Realty  Co.  (Bap.)   178 

KMienbeis  v.  Jefferson  (Sap.)  1111 

KudeRbers  t.  Rubin  (Sup.)  201 

BoMDbea^  v.  Scbweitser  (Sup.)  1112 

Ro^bloom.  Miller  t.  (Supw)  1103 

Rnaenfeld,  Rakowits  v.  (Sup.)  3^ 

Rosenfeld  r.  Seigel  (Sop.)  1112 

Rosenthal.  Deiro  Holding  Co.  t.  (Sap.)..  786 

BiMuithal  w.  Finkelatcdn  (Sop.)   41 

RowDtbal    T.   Uoited   States   Paper  Oo. 

iScp.)   121 

Rosenthal's  Will,  In  re  (Sur.)  lOeO 

B^nwasser,  Mutual  Real  Estate  Co.  v. 

iSup.)   876 

Bosmark  T.  Lehigh  Valler  Co.  (Sop.).. 1112 
Bosner,  New  York  Cat.  ft  H.  R.  B.  Co. 

V.  (Sudl)    272 

RoBov,  Kaplan  v.  (Sup.)   49 

Ron  V.  Rodgera  &  Hagerty  (Sap.)  1112 

How  T.  Stowe  (Sup.)  1112 

Boss'  WiU,  In  re  (Sap.)  884 

RoUry  Realty  Co.,  Palmer  v.  (i^up.). . .  .1104 

Bottwdtild  T.  Coffey  (Sap.)  1112 

Both'g  Will.  In  re  (Sup.)  1112 

Rouse  T.  H.  Halper.  Inc.  (Sup.)  683 

Bovere,  Jaworower  v.  (Sup.)  515 

Ibman,  Caastdy's,  Limited,  t.  (Sup.)......  208 

Royal  Indemnity  Co.,  In  re  (Sup.)  906 

Rubel  r.  Hooig  (Sup.)  219 

Rabin.  Rownberg  T.  jSup.)  201 

RudershauMo,  Owe  Guarantee  ft  Umat  Co. 

V.  (SopO    16 

Kadolpb  Wallach  Co.  v.  Rooney  (Sup.)  ttl6 

Smlander  t.  Fidelity  ft  Depotdt  Oo.  oi 

Maryland   (Sap.)  1112 

Rus8^.  Timmona  v.  (Sup.).  1116 

Rotn-Iodice  Realty  Co.,  Garone  t.  (Sup.)  135 
Uoafa  Batate,  In  re  (SarJ  788 

Saks  ft  (30.  T.  McEtonald  (Sup.)   766 

Stlrt  Co.,  Tagliavia  v.  (Supv)  1116 

Salmon  T.  Mayer  (Sup.)   766 

Salmowitx,  Donll  Miller  Co.  v.  (Sup.) ...  1090 

Salnmon,  Adamson  v.  (Sap.)  1085 

.Sanborn,  In  re,  two  cases  (Sap.)  1112 

t^androwitx  v.  Strulowitz  (Sap.)  1112 

>Mirta,  Stannard  t.  (Sup.)  1115 

Stnfnrd  V.  Brady  (Sup.)   812 

i^auiago  T.  Southero  Pac.  Co.  (Sup.)  1112 

iimville,  De  Ordova  v.  (Sap.)   411 

scares.  Cannon  v.  (Sup.)   2ft4 

Snt,  People  eat  rel.  New  York  Stockyards 

('«.  V.  (Sop.)   1108 

Miaeffer  t.  D«  Lamar  (Sup.)  1112 

Gaffer  t.  Medianica*  ft  Tradera'  Ins.  Co. 

<UuB.  (X  N.  Y.)   139 

>i«hanDiith  t.  Knapp  (Sup.)  tSTS 

^taky  T.  Harber  (Sup.)   610 

J^Wrr.  Scheer-Oineberg  Co.  (Rap.)  1112 

%keer  v.  Scbe^-Ginaberg  Realty  ft  Con- 

ttroelion  0>.  (Sup.)  1112 

Scfa«er«inabcTg  Ca.  Scheer  v.  (Sup.)  1112 


Pag* 

Sdtteer-Oinri>erg  Realty  ft  Oonetruction  Co^ 

Scheer  v.  (Sup.)   1112 

SchenecUdy  R.  Co.,  Swideraki  t.  (Sup.). .  1116 

Scheu  v.  Haner  (Sup.)  947 

Scbienke  t.  Schramm  (Sup.)  1112 

Schiller's  Estate,  In  r«  (Sup.)  1112 

Schlesinger-Qilman  Const.  Cob.  I<.  G.  O. 

Realty  Co.  v.  (Sup.)  694 

Schloffel,  Madden  v.  (Sup.).,.  1101 

Schmidt  V.  New  York,  two  caaes  (Sup.). .  .1112 

SchmoltA,  Carroll  v.  (Sup.)  415 

Schnall  v.  MiUer  (Sup.)  1112 

SchoeUei:  v.  SchoeUer  (Sup.)  1113 

Sdiool  Site  (Jennings  Steeet)  In  re  (Sup.)..  1113 

Sehoor,  Kohut  t.  (Sup.)  109U 

Schramm.  Scbienke  v.  (Sap.)  1112 

Scbreioer,  Schweiger  v.  (Sup.)...  1113 

Schueler,  Reals  v.  (Sup.)  1086 

Schuler'a  WUI,  In  re  (Sur.)   149 

Scbulz.  Jr.,  Co.  T.  Raimea  ft  Co.  (City 

Ct.  N.  Y.)  454 

Schwalbach  v.  New  York  (Sup.)  1113 

Schwartz.  Dalrymple  v.  (Sup^  49H 

Schwartz,  Jackson  v.  (Sup.)  1097 

Schweiger  v.  Scbreiner  (Sup.)  1113 

Schweitzer,  Rosenberg  v.  (Sup.)  1112 

Scott,  King  V.  (Sup.)  1096 

Sea  Beach  B.  Ga,  Lynett  v.  (Sup.)  . ....  1029 

Sebring,  In  re  (Sup.)  1113 

Seeor  v.  New  Jeraey  &  N.  Y.  R.  Ca  (Sup.)1118 
Security  Trnat  Co.  <tf  Rocheater,  In  re 

(Sup.)   1113 

Seigel,  Rosenfeld  v.  (Sup.)  1112 

Seitiess  T.  Goldstein  (Sup.)  682 

Senn's  Estate,  In  re  (Sur.)  399 

Seubert,  Inc.,  v.  Reiff  (Sup.)   522 

Sexaoeir  &  I^emke  t.  I^ike  A,  Barke  &  Soua 

Oo.  (Sup.)   689 

Seyford  v.  Southern  Pac.  Co.  (Sup.)  1113 

Shalala  t.  Haddock  Mining  Co.  (Sup.)  1113 

Sbalala  v.  Plymouth  Goal  Co.  (Sup.)  1113 

S'haiHro,  Marine  v.  (Sup.)  1102 

Shapiro  v.  MoUat  (Sup.)..;   57 

Sharlet      Hanover  Fire  Ins.  Co.  {Sup.) ...  809 

Sharot  y.  New  York  (Sup.)    804 

Shattle,  Cook  v.  (Sup.)  1080 

Shaw  T.  Davia  (Sup.)  U13 

Shear,  Montgomery  v.  (Sup.)  1103 

Sheeban  v.  Bappeiport  (Sup.)  1113 

Shepherd,  McElQe  v.  (Sup.)  830 

Sherman  t.  Auto  Bankers,  Inc.  (Sup.)  ....  608 

Sherman,  Ginsberg  v.  (Sup.)  1093 

Sherwood  Shoe  Co.,  Thompson  y.  (Sup.).. .  869 

Shevitx,  Pemle  t.  (Sup.)  603 

Shipman  v.  Pennsylvania  R.  Co.  (Sup.).. -1118 

ShiTerick  v.  Bonaall  (Sup.)  1113 

Si^r  T.  AIpboQsus  (Sup.)  1113 

Sicgel  V.  Montgomery  Ward  ft  Oo.  (Sup.). .  262 

Siegel  V.  Si^l  (Sup.)  1113 

Sigoura^,  Wheeler  v.  (Sop;)   62 

Silberatetai,  Wonnser  t.  (Sup.)  1119 

SiUeg  T.  Carpenter  Co.,  two  cases  (Sup.).  .1113 

Silver  v.  Mermelstein  (Sup.)   80 

Sllverstein  t.  Standard  Accident  Ina.  Co. 

(Sop4   1113 

Slmero  V.  KelloBK  (Sup.)   l«L 

Simmons^  People  v.  (Sup.)  1106 

Simonelli  Contracting  Co.,  Genna  t.  (Sup.)1093 
Singer  v.  Figge  ft  Hutwelker  (Sup.)  1113 


Digitized  by 


KM  NSW  rOBM  SDPPLnmiT 


Pi«« 

Singer  t.  VUge  te  Hatmlker  Co.  (Sup.)- .1114 

Singer,  Stdn  t.  <Smp.)  1115 

Sire  V.  Waasemuui  (Sop.)   826 

Siasktn  t.  Workmen**  Circle  (Sop.)  1114 

SiHon.  lA  re  (Sup.»  1U4 

SissoQ  T.  Boednn  (Sap.)  1114 

Sixth  Are.  Bealtj  Co.  t.  N.  Zcil«r  &  Co., 

two  csieB  (Sup,)  1114 

Siztj-Sizth  St.  in  Ci^  of  Nev  Tork.  In  n, 

two  CttMS  (Sop.)  1114 

Slavis  T.  New  York  Cent.  R.  Co.  (Sup.)..  1114 
Sloan  T.  MaMachnsetts  Btrnding  ft  Insui^ 

ance  Co.  (Sup.)   206 

Small  T.  Cabanne  (Snp.)  1114 

S.  H.  rUckinger  Co.  t.  Oarlyk  (Snp.)  1U4 

Smith,   Corico  v.   (Snpi).:   190 

Smith  T.  Crear  (Sup.)  1114 

Smith  T.  Eichen  (Sup.)  1114 

Smith,  Gewge  Coltm  &  Co.  v.  (Sup.)  1093 

Smith  T.  Graham  (Sap.)  1114 

Smith  T.  Mason  (Sup.)  1114 

Smith,  People  t.  (Sup.)   1106 

Smith  T.  Staten  Island  Land  Co.  (Sup.) -.1114 

Smulowitx  T.  New  York  (Sup.)  1115 

Snydo',  Stein       (Sap.)  1115 

Sobd.  Seed  t.  (Sup.)   397 

Sockloff  V.  Bnntdn  (Sup.)   2S2 

Sonn  Bro&  Co.,  PhiUips  t.  (Sop.)  1109 

Southard  r.  Jackwm,  two  cases  (Sup.). ..  .1115 
South  Brooklyn  R.  Co.,  Lembert  v.  (Sup.)1100 
Southern  Hotel  Ca,  A.  W.  Hd^aa^in  & 

Cfc  V.  (Sap.)  1086 

Sootliem  Foe.  Co.,  Santiago  v.  (Sup.)  1112 

Southern  Pac.  Co.,  Seyford  t.  (Sup.). .  .1113 

Spain  V.  Manhattan  Shirt  Co.  (Sup.)  527 

Spearin  t.  New  York  (Sup.)   788 

Spearr,  Rochester  By.  A  light  Co.  t.  (Sup.)llll 
Spiegel.  Frankenberg  v.,  two  caaes  (Sup.).  .1O0& 
Springdale  Realty  Co.,  Van  Wieklen  t. 

Tsup.)  1117 

J^pringer,  American  BIB  PoatiDg  Co.  t. 

(Sup.)   108C 

Stamp  V.  Bighty-Siztb  Street  Amusement 

Co.  (Sup.)  1115 

Standard  Accident  In&  Co.,  Silverstein  v. 

(Sup.)   1113 

Standard  Bldg.  Supply  Co.  t.  Waterman 

(Sup.)   673 

Standard  Mall  OnJer  Co.,  BocheDe  t.  (Sup.)Hll 
Standard  Oil  Co.  of  New  York,  McKee  T. 

(Sup.)   1101 

Standjard  Scale  &  Supply  Co.  v.  New  York 

(Sup.)   1115 

Stannard  t.  Sands  (Sup.)  1115 

Star  Wood  Turning  Co.,  Dunn  t.  (Sup.). .  .1090 
Starke  t.  Cat^ll  &  AUiany  Steamboat  Co. 

(Sup.)  1115 

State,  Gatcomb  t.  (Sup.)   1093 

State,  Ingallfl  Stone  Co.  t.  (Sup.)  1096 

State,  Town  of  Olenville  t.  (Sup.)  1116 

State.  W.  L.  Waples  Co.  t.  (Sup.)  ." . .  797 

State  Bank,  General  Fire  Assur.  Co.  of 

Paris,  France,  t.  (Snp.)  871 

Staten  Island  Land  Ca,  Smith  t.  (Supj.  .1114 
State  Tax  CommissioB,'  People  ex  rel.  utj 

Dock,  E.  B,  A  R  R.  Co.  t.  (Sup.)  772 

Stebbine,  McCunn  v.  (Sup.)  1101 

Steele,  Merrlman  t.  (Sup.)   1102 


Pai 

Strin      ChraiSaa  Xm^orHag  Jb  ICfg.  Co., 

two  cases  (Snp.)  Ill 

Stein  V.  I^on  (Snp.)  Ill 

Stein  T.  ^nger  (Sup.)  Ill 

Stein     Snyder  (Sup.).  Ill 

Hteinbe^  t.  Casualty  Co.  of  America  <Snp.)llI 
Striner  Sons  A  Co..  Petermann  t.  (Sop.).  .110 
Steinmets  Const.  Co.  t.  Potfaemont  (SvpJ.  -  IS 

Stdn's  Ooardianahip.  In  re  (Sur.)  

Stephens,  Hutcbins      <Snp)   !(« 

Stephenson  t.  Healy  (Sapv)  Ill 

Steriing  Antfunobile  Mfg.  Co.,  Chambers  t. 

(City  Ct.  N.  X.V   72 

St«-ling  Automobile  Mfg.  Co.,  C^iainbera  v. 

(City  C!t  N.  Y.)   72 

Stem  T.  American  Binding  Co.  of  Balti- 
more (Snp.)  lit 

Stem  T.  New  York  (Sup.)  llll 

Stettenheim.  American  Smeltbg  A  Refining 

Co.  T.  (Sap.)  25 

Stewart,  Kenny  v.  (Sup.)  lt>!« 

Stimpson  v.  Uinaker  Realty  Co.  (Sup.)  4S 

StimpsMi  Co.  T.  Chicago.  B.  A  Q.  R.  Co. 

(Sup.)    fl 

Stiner  v.  Giebel  (Sup.)  UU 

StoA  y.  Updike  (Snp.)  lllj 

Stoddard,  (jilcfariat  t.  (Sup.)  KKC 

Stokes.  Uutter  t.  (Sup.)   TS 

Stolinaky  t.  Stolinsky  (Sap.)  IIK 

Stornt  King  Stone  Co.,  Orangft  Goanty  v. 

(Sap.)  llOj 

Stowc,  Roes  r.  (Sup.)   Ill 

Stratton.  Outcault  Advertiaing  Co.  T.  (Sup.)  78 
Stranfenberg  t.  John  P.  MuUer  &  Son 

(Sup.)   IIU 

Strauss  t.  Cbam.  H.  Heer  Dry  Goods  Co. 

(Sup.)    71 

Strafe  t.  Ner  York  Rys.  Co.  (Sup.)  llU 

Strulowits,  Sandrowitx  v.  (Sup.)  llll 

Stuart  Realty  Co..  New  Rochelle  Coal  A 

Lumber  Co.  v.  (Sup.)  Im 

Studebaker  Corp.  of  Ajnerica.  Morgan  Mu-  I 

nitions  Snp]^  Co.  t.  (Sap.)  110! 

Sturtevant  Ga  t.  Erie  R.  Co.  (Sup.)  1091 

Stuyvesant  Auto  Trading  Co.,  Milano  t. 

(Sup.)   a 

Supreme  Conclave,  Improved  Order  of  Uep- 

tasophs,  Beiss  t.  (Sop.)  STfl 

SarpIesB,  Oanagher  r.  (Sup.)  lOflf 

Sutherland,  Whaley  v.  (Sup.)  1118 

Sweeuey's  Estate,  In  re,  two  cases  (Sup.)lllE 
Swider^i  T.  Schenectady  R.  Co.  (Sup.)..  1114 

Symington  Co..  Vidinghoff  v,  (Sup.)  Ill) 

Syracuse  Lighting  Co.,  Bragan  t.  (Sup.). .  .10S1 
Syracuse  LLghting  Co.  t.  Maryland  Casual- 
ty Co.  (Sup.)  Ulfl 

Saweoto  Juozupo  Let  Draugystes  (St  Jo-  < 
seph  Soc.)  T.  Manhattan  Sav.  Inst.  (Sap.)  ^ 

Tagliavia  t.  T.  M.  Sales  Co.  (Sup.)  llU 

Tanger,  E^ofif  r.  (Sup.)  lOM 

Tashjian  Carpet  Cleaning  Co.  Warny 

(Sap.)  Ulfl 

Tasker^Halsted   Realty   Co..   Meniies  J 

(Sup.)   -ttfl 

Taubenheimer,  Attorney  Creneral  t.  (Sup.) 

Taylor.  Hannevig  v.  (Sup.)   1(M 

Tajrlor,  UiUar  t.  (Sup.)  S2f 


Digitized  by 


Google 


CASEB  RBPORTBD 


XXlH 


Page 

IVlor,  Remington  v.,  two  cases  (Sup.)  1110 

TcKbbolta,  Amalgamated  InduBtrial  Corp. 

T.  iSup.)    289 

Ttrry  &  Ten<^  Co.,  Junk  t.  (Sup.)  1098 

T»nT  &  Tench  Co.,  Wheeler  t.  (Snp.)  992 

Tutrher  St  Son,  Qninn  t.  (Sup.)  1110 

Ttomas  Henderstm  &  Co.  t.  Baron  (Sup.). .  697 

Tbfjmaa,  Potter  v.  (Sup.)   923 

Ttuma*        Zahka  (Sup.)   193 

Tbumpson  t.  Sherwood  Shoe  Go.  (Snp.) ....  869 
Tbonqtson-Stmrrett  Go.,.Donohue  v.  (Sup.).  .1090 
TbompsoD-Starrett  Co.  v.  Federal-Huber 

Co.  (Snp.)  1116 

Tlorhom        Gates  (Sup.)   307 

Tborbum  t.  - Gates  (Sup.)  1116 

Thonnan  t.  United  MerebaQtB'  Realty  & 

ImproTemenl:  Co.  (Snp.)  1116 

T.H.  Symington  Co..  Vidlnghoff  v.  (Snp.).  .1117 

Tlnrn,  Blaine  v.  (Sup.)   1086 

Hcknor      Landers  (Sup.)  1116 

TUt  Water  Oil  Co.,  Mackay      two  cases 

(Sap.)  1101 

H-k-water  Paper  Mills  Co.,  Erickseu  t. 

iSiip.)  1091 

Tiemey       Perkins  (Sup.)  982 

TiltoQ  V.  Brown  (Sup.)  

Timinons  v.  Raseell  (Sup.)  1116 

I^Qton  BUg.  Corp.  t.  Butler  (Sup.)   21 

l^de  Guarantee  &  Trust  Co.  v.  Kuder- 

fih&asen  (Snp.)    15 

T.  U.  Sales  Co..  Tagllavla  t.  (Sup.)  1116 

Tt^ias,  Klinff  v.,  two  cases  (Sup.)  1099 

Todd  V.  Brown  (Sup.)   278 

Todd  T.  Interboro  Rapid  Transit  Co.  (Sup.)1116 

Todoio,  People  r.  (Sup.)   ,  1106 

T<Jer,  Carey  v.  (Sup.)   1088 

Tortora.  People  v.  (Sup.)  1106 

Town  of  Bethlehem,  Van  Burm  t.  (Sup.)  . .  964 
Town  of  Brookhaven  v.  Robinson  (Snp.) .  .  1116 

Town  of  Conklin.  Rose  v.  (Sup.)  1111 

Town  of  GlenTille  v.  State  (Sup.)  1116 

Town  of  Le  Ray  v.  New  York  Cent  R.  Co. 

(Sop.)  234 

Town  of  Newfane,Langdon  t.  (Sop.)  . .  .1099 
Town  of  North  Hempstead,'  Hoffman  v. 

/Sap.)   1104 

T»vn  of  North  Hempstead,  PalmaT.  (Siip.)1104 
iWn  of  Tonawanda,  Erie  County  t.  (8np.)1091 

Townsoid       Perry  (Snp.)  441 

Trsrera  Co-,  Yanowits  v.  (Sup.)  1119 

IViancle  Holdin(r  Co.  t.  Jackaon  (Sup.). .  .1116 
Trustees   of   Masonic  Hall   and  Aaylum 

Fund  V.  Fontana  (Sup.)  870 

Tamer  Turner,  three  cases  (Sup.) ...  .1117 
.ir7_9  West  87th  Street  Corp.  t.  l5e  Hart 

•Sup.)   7^ 

r^r.  Israel      (Sup.)   SO 

Tar,  Israel  v.  (Sup.)   1097 

,nin?y  T,  Empire  State  I^uor  Ca  (Sap.)1117 

:  ilman  v.  Kanter  (Sup.)  1117 

risian  v.  Hud8<m.  two  cases  (Sup.)  1007 

I  Ster  &  £>.  B.  Co..  Hoag  t.  (Sup.). ......  S28 

'  -4ion  R.  Co.  of  New  York  City,  Bice  t., 
'  --.ido  Trust  Co.  of  Allmny,  Hadaon  Nav. 

two  cases  (Sup.)   1111 

fo.  V.  (Sup.)    702 

'  iittd  Dressed  Beef  Co.,  Meyer  t.  (Sup.) . .  1102 
raited  Fruit  Co.,  McAoliff  t.  (Sap.)  IIOQ 


United  Merchants'  Realty  &  Improvement 

Co.,  Thorman  v.  (SupJ   1116 

United  Paperboard  Co.,  Lotbiniere  Lumber 

Co.  V.  (Sup.I  1100 

United  States  Expansion  Bolt  Co.,  Diamond 

Bxpaosion  Bolt  Co.  v.  (Sup.)   433 

United  States  Fidelity  &  Guaran^  Co., 

British-American  Tobacco  Co.  v.  (Sup.) . .  406 
United  States  KdeUty  &  Guaranty  Go.  t. 

Came?rle  Trust  Co.  (Sup.)   92 

United  States  Gypsum  Co.,  Benatoritch  v. 

(Sup.)   1086 

United   States   Paper  Co.,   Rosenthal  t. 

(Sup.)  .-.   121 

United  Toilet  Goods  Co.,  Ash  v.  (Sup.)  1035 

UnlTcrsity  Place  Realty  Co.,  Duparquct, 

Hiiot  &  Moneuse  Co.  v.  (Sup.)   1091 

Updike,  Stock  t.  (Sap.)  1115 

Upland  Realty  Co.  v.  New  ToA  (Sup.).. .  44 
Up-to-Etete  Dress  Co.  t.  Kraashar  (Sup.).  -  779 
Urban,  People  v.  (Sup.)   1106 

Vacuum  Oil  Co.,  Amfisbury  v.  (Sup.)  1085 

Van  Buren  v.  Bethlehem  (Sup.)  964 

Van  Denburgh,  In  re  (Sup.)  960 

Van  Denburgh,  WiUi&m  M.  Martin  &  Co. 

V.  (Sup.)    966 

Vanderbilt,  DoBcher  v.  (Sup.)    264 

Van  Horn  v.  Van  Horn  (Sup.)  1U7 

Van  Ingen  t.  Jewish  HoB[dtal  of  Brooklyn 

(Sup.)    832 

Van  Kuren  v.  McNaughton  (Sup.)  1117 

Van  Tuyl,  Nassau  Assets  Collecting  Co.  v. 

(Sup.)   1103 

Van  Valkenburgh  v.  Bishop  (Sup.)   86 

Van  Wagenen  v.  Fisher  (Sup.)  1103 

Van  Wagenen  v.  Fisher  (Sop.)  1117 

Van  Wicklen  v.  Springdale  Realty  Co. 

(Sup.)   1117 

Vebriag,  Lange  T.  (Sup.)   169 

Veith,  Landau  t.  (Sup.)  230 

Venner  v.  New  York  Cent.  &  H.  B.  B.  Ca 

(Sup.)    626 

Verdi  t  Michad  Nocenti  Co.  (Sap.)  236 

Verdicchio  y.  McNab  &  Harlin  Mfc.  Co. 

(Sup.)   290 

Ver  Dine      JtAncox  (Sup.)  1117 

Vidinghoff  v.  T.  H.  Symington  Co.  (Sup.).. 1117 
Village  oE  Dannemora,  Mitchell  v.  (Sup.) . . .  917 

Village  of  Elmsford,  Lander  v.  (Sup.)  1090 

Village  of  Tarrytown,  Dinkel  &  Jewell  Co. 

V.  fSup.)   1090 

ViTlrlto  T.  New  York  Cent  &  H.  B.  R. 

Co.  (Sup.)   79 

Voicht,  In  re  (Sur.)    738 

Vwght,  In  re  (SupO  1117 

Voland  T.  Reed  rSup.)   19 

Von  Den  Corput,  People  r.  (Sup.)  987 

Von  Novelly,  Bonney  t.  (Sup )    42 

VosUan,  Bines  t.  (Sup.)  1096 

Wachenheim  ft  Huff,  Westerbuis  v.  (Sup.)  677 

Wagman  T.  BakBt  (Sup.)   26 

Wakschal  v.  Wasser  (Sup.)  1117 

Wald  V.  Persky  (Sup.)  1117 

Woldcn  V.  Feller  (Sup.)   493 

Waldt,  People  v.  (Sup.)  ,  1106 

Walker,  Broadway  &  FDrty-Fint  St.  Co. 
T.  (Sop.)    64 


Digitized  by 


XZIT 


164  NEW  YORK  8CPPZ«BHBNT 


Wallace  v.  Woolf  (Sap.)  Ul? 

Wallach  Co.  v.  Rooney  (Sup.)  616 

Walsh,  In  re  (Sup.)   653 

Walton  Toy  Co..  Michel  v.  (Sup.)  1102 

Waples  Co.  t.  State  (Sup.)  707 

Ward,  Kerr  v.  (Sup.)  1008 

Ward  &  Co..  Siegel  v.  (Sup.)  252 

Warne  v.  White  (Sup.)   80 

Warne  v.  White  (Sup.)  1117 

Warny,  Tashjian  Carpet  Cleaning  Co.  v. 

(Sup.)   1116 

Waronen  t.  A.  McMullen  Co.  (Sup.)  1118 

Warren,  Groves  v.  (Sup.)    925 

Wasser.  Wakschal  v.  (Sup.)   1117 

Waasennan.  Sire  t.  (Sup.)  826 

Waterbury  Wallace  Co.  v.  Ivey  (Sup.)..  1118 
Waterman,  Standard  Bldg.  Supplj'  Co.  t. 

(Sup.)    673 

Waters'  Estate,  In  re   (Sup.)  1118 

Watera  v.  De  Mossin  (Sup.)   82 

Weaver,  H.  Maunin  Co.  v.  (Sup.)  229 

Weber  v.  New  York  (Sup.)  1118 

Weeker  t.  Hand  (Sup.)  1118 

Weil,  Manhattan  Leasing  Co.  v.  (Sup.). ...  60 

Weinhandler  v.  lK)ewenthal  (Sup.)  1118 

Weiss  T.  Olney  &  Warrin  (Sup.)  ;1118 

Weissman  t.  Caiarles  William  Stores  (Sup.)  126 

Welssman  t.  Mutnick  (Sup.)  825 

Wendt,  Dunham  v.  (Sup.)   1090 

Wertheimer  v.  New  York  Hys.  Co.  (Sup.)  - .  260 

West  V.  Amsterdam  Bldg.  Co.  (Sup.)  1118 

Westcott,  Harry  v,  (Sup.)  1095 

Westerbuig  t.  Wachenbeim  ft  Huff  (Sup.)  677 
West  RoiAaway  Land  Co.,  Phillips  v.,  two 

caaea  (Sup.)  1100 

West  Twenty-Third,  West  Twenty-Fourth, 

and  West  Twmty-Fifth  Streets  in  City 

of  New  York.  In  re  (Sap.)   2 

Wetberill  &  Co.  v.  Whitehead  Varnish  & 

Paint  Co.,  two  cases  (Sup.).  1093 

Whaley  v.  Sutherland  (Sup.)  1118 

Wheeler  v.  Sigourney  (Sup.)   62 

Wheeler  v.  Terry  &  Tencb  Co.  (Sup.) ....  9^ 

White  T.  Loades  (Sup.)  1028 

White,  Warne  v.  (Sup.)    30 

White,  Warne  v.  (Sup.)   1117 

Whitehead,  People  ex  rel.  Zeiger  v.  (Sup.). .  663 
Whitehead  Vamieh  &  Paint  Co.,  Geo.  D. 

Wetberill  &  Co.  v.  (Sup.)  1093 

White's  Will,  In  re  (Snr.)   934 

Whitlock  ATenue,  In  re,  two  cases  (Sup.)lH8 
Wiener  v.  Fifth  Ave.  Coach  Co.  (Sup.)  ...  667 
Wikoffi  T.  New  Amsterdam  Casualty  Co., 

two  cages  (Sup.)  1118 

Wilhelm    v.    Bockburn    Chemical  Corp. 

(Sup.)   116 

Willenbroek,  Murray  v.  (Sup.)  1103 

William  Bartels  Co.  v.  Fiss,  Doerr  &  Car- 
roll Co.  (Sup.)  1118 

William  M.  Martin  &  Co.  v.  Van  Dcnburah 

(Sup.)  .   966 


Pac< 

WilBamaburgb  dtj  Fife  Ids.  Oo.  T.  Lfcli- 

tenatein  (Sup.)    Mi 

Wm.  Steiner  Sou  &  Co.,  Petermann  v. 

(Sup.)  IIOJ 

William  Stores,  WeisBiaaii  t.  (Sup.)   12? 

Willis  V.  Imperial  Underwear  Co.  (Sup.).. 111^ 

Wilson,  Bliti  v.  (Sup.)   108^ 

Wilson,  Brown  v.  (Sup.)   10S1 

Wilson  v.  International  R.  Co,  (Sup.)  111' 

Wilson,  National  Stooemeal  Co.  v.  (Sup.) .  .  i)0! 

Wilson  v.  New  York  Tel.  Co.  (Sup.)  11 1* 

Winchester,  Dowling  v.  (Sup.)  lOiH 

Windram  v.  Brooklyn  Daily  Eaitle  (Sup.) 111? 

Winters  v.  L.  Marcotte  &  Co.  (Sup.)  lllf 

Witherbee,  People  v.  (Sup.)   fll! 

Wittman  v.  DuroUthlc  Co.  (Sup.)  111! 

W.  L.  Waples  Co.  v.  SUte  (Sup.)   79: 

Wohlers,  In  re  (Sur.)   S3( 

WfAlstadter,  James  Everard's  Breweries  t. 

(Sup.)    89" 

Wohlatadter.  James  E>verard'B  Breweries  t. 

(Sup.)    891 

Wolfe  v.  Miller  (Sup.)   3(r. 

Wolff  V.  Donohue  (Sup.)   ^ 

Wolff  V.  Lanternier  (Sup.)  :  1115 

Wong,  People  v.  (Sup.)  llf« 

Wood.  La  Fleur  v.  (Sup.)   All 

Wood  V.  Lucy,  Lady  Duff-Gordon  (Sup.) . .  57< 

Wood,  People  v.  (Gen.  Sess.)   71i 

Woodbury,  Kings  County  Lighting  Co.  v. 

(Snp.)    381 

Woodruff  &  Sons  t.  Lembeck  &  Bets  Eagle 

Brewing  Co.  (Sap.)   594 

Woods.  People  ex  rel.  Gerry  t.  (Sup.)  lio: 

Woolf,  Wallace  v.  (Sup.)  Ill' 

Workmen's  Circle,  Sisakin  v.  (Sup.)  Ill' 

Wormser  t.  SUberstein  (Sup.)  111{ 

Wort,  C«nmis8i<mer  of  Public  (Aaritiea  of 

City  of  New  York  v.  (Sup.)  1081 

Wronker  v.  Jacobs  (Sup.)   7)t 

Wulp  V.  Coney  Island  &  G.  R.  Co.  (Sup.).  .111! 
Wurtenberg  v.  Bastioe  (Sup.)   67: 

Yamtn  v.  Harris  Raincoat  Co.  (Sup.)  till 

Yanowitii  v.  George  W.  Travera  Co.  (Snp.)lHJ 

Yonkers  Nat.  Bank.  Murphy  v.  (Sup.)  110! 

Young  T.  New  York  Cait,  R.  Co.,  two  cases 

(Sup.)   IIIJ 

Youngblood,  Inc.,  T.  Bancs  Comraerciale 

Italiana  (Sup.)   28; 

Zabriskie,  People  t.  (Sup.)  1104 

Zahka,  Thomaa  v.  (Sup.)   lu: 

Zahler  v.  Mann  (Sup.)  IIH 

Zeiler  &  Co..  Sixth  Ato.  Realty  Co.  v.,  two 

cases  (Sup.)   Ill- 

Zerega  Ave.  In  re,  two  cases  (Sup.)  Ill; 

Zimand  v.  Kirsch  (Sup.)   7S4 

Zimit  V.  Chaitman  (Sup.)  11 IJ 

Zitelli,  Curry  v.  (Sup.)   108! 

Zurich  General  Accident  &  Liability  Ins. 

Co.,  In  re  (Sup.)   76' 


Digitized  by 


THE 


NEW  YORK  SUPPLEMENT 

VOLUME  164 


(Supreme  Court,  Appellate  Division,  Second  Department  March  80, 1917.) 

COKKKBCB  «»27C7) — ^^ZrrEB0TATE  COIDCERCK"— INJTTBIXS-— FEDEBAL  BHFLOT- 
KB8'  IjABILITT  ACT. 

A  railroad  employ^,  killed  on  bis  way  to  his  regular  assignment  on  a 
switching  engine,  was  not  engaged  in  Interstate  commerce,  within  Em- 
ployers' Liability  Act  April  22,  1908.  c.  14»,  35  Stat.  65  (U.  S.  Comp.  St. 
1913,  SS  8657-8665),  though  the  initial  work  of  the  switching  engine  was 
that  of  Interstate  commerce;  the  employe  DOt  having  entered  on  his 
dntles  at  the  time  of  his  death. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  Pi  rat  and 
Second  Series,  Interfftate  Commerce.] 

Api>eal  from  Trial  Term,  Westchester  County. 

Action  by  Grace  Knowles,  as  administratrix,  etc.,  of  Charles  E. 
Knowles,  deceased,  against  the  New  York,  New  Haven  &  Hartford 
Railroad  Company.  From  a  judgment  for  plaintiif,  and  part  of  an  or- 
der denying  new  trial,  defendant  appeals.  Reversed,  and  complaint 
dismissed. 

See,  also,  164  App.  Div.  711,  150  N.  Y.  Supp.  99. 
Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON. 
RICH,  and  PUTNAM,  JJ. 

Tames  W.  Carpenter,  of  Brooklyn,  for  appellant. 
Thomas  J.  O'Neill,  of  New  York  City  (Leonard  F,  Fish,  of  New 
York  City,  on  the  brief),  for  respondent. 

JENKS,  P.  J.  The  case  is  under  the  federal  Employers'  Liability 
Act.  RaintifPs  intestate  was  killed  by  a  locomotive  engine  of  the 
defendant,  while  crossing  tracks  in  the  defendant's  yard,  on  his  way 
to  begin  his  day's  work.  His  regular  assignment  was  to  a  switching 
engine  of  the  defendant,  used  by  it  in  that  yard.  The  question  liti- 
gated was  whether  the  work  of  the  plaintiff,  if  he  had  begun  it,  would 
have  been  that  of  interstate  commerce.  The  jury  found  for  the 
plaintiff. 

I  am  of  opinion  that  the  judgment  and  order  must  be  reversed  upon 
the  authori^  of  Erie  Railroad  Co.  v.  Welsh,  242  U.  S.  303,  37  Sup. 
Ct.  116,  61  L  Ed.  — .  WeLsh  was  a  yard  conductor,  who,  attempting 
to  alight  from  the  footboard  of  a  slowly  moving  locomotive,  stepped 

^s»ror  etb«r  cam  wo  num  topic  A  KET-NUUBER  In  kll  Ker-Naiab«r«a  Dlf  Mts  *  ladexM 
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upon  a  pulley  wheel  of  mechanism  below  the  tracks,  so  that  his  foot 
became  entangled,  and  he  fell  partly  under  the  locomotive,  to  his  in- 
jury. Welsh  was  returning  from  certain  work,  and  the  engine  had 
been  slowed  down  "so  as  to  enable  Welsh  to  report  for  further  orders, 
all  previous  orders  having"  been  executed,"  and  "the  injury  was  receiv- 
ed while  he  was  attempting  to  alight  for  that  purpose."  It  seems  to 
me  that  Welsh,  having  executed  all  previous  orders  and  on  his  way  to 
begin  work  according  to  such  orders  as  he  would  receive,  and  Knowles, 
the  plaintiff's  intestate,  on  his  way  to  begin  his  work,  are  in  the  same 
category.   In  Welsh's  Case,  the  Supreme  Court,  per  Pitu^,  J.,  say: 

"It  was  in  evidence,  also,  that  the  orders  plalntitf  wonld  have  received,  bad 
he  not  been  injured  on  his  way  to  the  yardmaster's  c^ce,  would  have  required 
him  immediately  to  make  up  an  interstate  train.  Upon  the  strength  of  this 
It  is  argued  that  his  act  at  the  moment  ot  his  injury  partook  of  the  nature  of 
the  work  that,  but  for  the  accidental  Interruptioa,  he  would  have  been  called 
u[>on  to  perform.  In  our  opinion,  this  view  ia  untenable.  By  the  tenos  of  the 
Elmployers'  Liability  Act  the  true  test  is  the  nature  of  the  work  being  done  at 
the  time  of  the  injury,  and  the  mere  expectation  that  plaintiff  would  presently 
he  called  upon  to  perform  a  task  In  Interstate  commerce  la  not  sufficient  to 
bring  the  case  within  the  act  Illinois  Central  B.  B.  Go.  v.  Behrois,  233  IT. 
S.  473,  478  [34  Sup.  Gt  646,  58  L.  Ed.  1061.  Ana  Oao.  1914C,  163]." 

If  Welsh  could  not  recover,  in  that  his  act  at  flie  moment  of  the  in- 
jury partook  of  the  nature  of  the  work  that  he  was  about  to  do,  then 
I  fail  to  perceive  how  Knowles  could  recover,  in  that  the  act  doing  by 
him  at  the  moment  of  his  injury  partook  of  the  work  that  he  was  about 
to  do.  Both  Welsh  and  Knowles  were  on  their  way  to  begin  work. 
Therefore  the  finding  that  the  initial  work  of  the  switching  engine  was 
that  of  interstate  commerce  on  the  day  in  question  would  not  avail 
the  plaintiff.  It  might  well  be  that  the  relation  of  master  and  servant 
existed  at  the  time  Knowles  was  killed  (Boldt  v.  New  York  Central 
Railroad  Co.,  18  N.  Y.  432) ;  but,  as  Mr.  Roberts  has  well  said  in  his 
work  on  Injuries  to  Interstate  TS,mplaj6s  (page  67): 

"Congress,  in  passing  the  act,  was  not  r^olatlng  the  rights  and  liabilities  ot 
employers  and  employes  as  such,  but  was  primarily  regulating  and  pronfoting 
the  safety  of  those  engaged  in  interstate  commerce,  and  for  that  purpose  inci- 
dentally declared  the  rights  and  liabilities  ot  all  railroads  and  employes  only 
while  both  were  engaged  In  sach  commerce.*^ 

I  advise  that  the  judgment  and  order  be  reversed,  and  that  the  com- 
plaint be  dismissed,  without  costs.   All  concur. 


In  re  WEST  TWENTT-THIRD,  WEST  TWBNTT-FOTJRTH.  AND  WEST 
TWENTY-FIFTH  STBGETS  IN  CITY  OF  NEW  YORE. 

(Supreme  Conr^  Special  Tenn,  Kings  OouBtj.   Ibirdbi  2,  IfilT.) 

MUKICZPAL    COBPOBATIONS    €»483(2) — ^LoCAL  IlfPBOVEUENTS — ^ABSESBMBNT — 

Exemption— Statutes. 

laws  18T8,  c.  SM,  as  amended  by  Laws  1886,  c.  622,  Laws  1888,  c.  583, 
and  Lews  1&S8,  c.  255,  exempting  from  assessment  for  local  Improve- 
ments realty  situated  In  county  of  Kings  and  owned  by  any  ho£q;>Ua),  or- 
phan asylum,  house  of  industry,  or  other  charitable  society  or  instltntiou, 

«=9For  oUier  cases  see  same  topic  ft  KBT-NUHBEB  In  all  Ker-Numberad  Dlccsta  ft  Indezis 
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read  wiOi  the  oCher  prortalcmB  of  the  tduiter  of  the  dty  of  BrooUsmt 
requires  the  oonanlsdooer  of  assessments  to  ascertain  and  report  the 
ratable  share  of  the  expraiae  of  an  Improvement  which  would  ordinarily 
be  borne  by  exempt  property  of  a  children's  aid  society,  that  it  be  con- 
firmed without  prejudice  to  the  right  of  the  society  to  apply  for  the  voca- 
tion and  cancellation  of  the  asseeBment  and  its  charge  on  the  city  at  large, 
and  the  court,  on  coming  ii^  of  the  report,  may  by  order  vacate  the  as- 
sessment nud  charge  It  on  the  dty ;  the  manifest  Intention  of  the  Legisla- 
ture being  that  other  property  owners  should  not  bear  the  charity's  share 
of  the  assessment,  but  that  the  city  should,  bo  that  In  the  end  the  quee- 
tlmi  of  ^mnptloo  Is  ttf  procedar& 

[Ed.  Not&^For  other  cases,  see  Uunldpal  Ooiporattona,  Oait.  JHg.  f 
1135.] 

In  the  matter  of  the  application  of  the  City  of  New  York  relative 
to  the  improvement  of  West  Twenty-Third,  West  Twenty-Fourth,  and 
West  Twenty-Fifth  Streets,  in  the  Thirty-First  Ward,  Borough  of 
Brooklyn,  City  of  New  York.  On  motion  to  confirm  report  of  the 
commissioner  of  assessments.  Motion  grants  in  part,  and  report 
remitted  for  revision, 

Lamar  Hardy.  Corp.  Counsel,  of  New  York  City  (Andrew  C.  Troy, 
of  New  York  City,  and  Edwin  J.  Talley,  of  Brooklyn,  of  counsel), 
for  the  motion. 

Oeland  &  Kuhn,  of  New  York  City  (John  J.  Kuhn,  of  New  York 
City,  of  counsel),  for  Children's  Aid  Soc. 

Louis  B.  Hasbrouck,  of  New  York  City  (John  H.  Judge  and  Henry 
J,  Wehle,  both  of  New  York  City,  of  counsel),  for  Mathilde  Kittel. 

Henry  A.  Ingraham,  of  Brooklyn  (A.  S.  Hart,  of  Brooklyn,  of  coun- 
sel), for  Hugh  P.  Skelly. 

Benjamin  Trapnell,  of  New  York  City,  for  certain  property  owners. 

KELLY,  J.  I  shall  not  interfere  with  the  report  of  the  commis- 
sioners of  estimate  and  assessment  in  these  matters  except  in  one  par- 
ticular: When  the  report  was  sent  back  to  the  commissioner  of  as- 
sessments, he  granted  the  exemption  claimed  by  tlie  Children's  Aid 
Society  under  chapter  364,  Laws  of  1878,  as  amended  by  chapter  622. 
I^ws  of  1886,  and  chapter  583,  Laws  of  1888  (charter  of  the  city  of 
Brooklyn),  and  finally  amended  by  chapter  255,  Laws  of  1889.  Un- 
der these  statutes,  the  real  property  of  the  society  was  exempt  "from  all 
assessments  laid  or  made  for  local  improvements  and  sales  thereun- 
der," and  "from  all  such  assessments  hereafter"  so  long  as  the  land 
shall  be  owned  by  the  society.   It  is  further  provided  that : 

•-She  ratable  amount  of  any  assessment  tbr  any  local  Improvement  which 
would  have  affected  any  real  pi'operty  exempted  under  this  sectltm.  If  such 
exemptions  had  not  been  made,  shall  be  a  charge  upon  the  city  of  Brooklyn, 
and  be  paid  out  of  the  assessment  fund  of  said  city." 

Hie  right  of  the  Children's  Aid  Society  to  esKmption  from  assess- 
ment under  this  law  has  been  sustained.  Matter  of  Brooklyn  Chil- 
dren's Aid  Society,  166  App.  Div.  852,  151  N.  Y.  Supp.  720,  affirmed 
215  N.  Y.  705,  109  N.  E.  1066.  The  amount  of  the  assessment  thus 
canceled  by  the  ctMnmissioner  of  assessment  was  $15,645.50.  But  the 
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commissioner,  in  order  to  avoid  a  deficiency  in  assessment,  proceeded 

to  reassess  this  amount  upon  the  other  property  within  the  district 
of  assessment,  and  the  various  property  owners  object  to  the  increase 
in  their  assessments  thus  brought  about. 

The  corporation  counsel,  while  not  seriously  questioning  the  claim 
that  the  property  of  the  society  is  exempt  from  assessment,  insists  that 
the  -commissioner  of  assessments  acted  properly,  because,  the  prop- 
erty in  question  being  exempt,  it  should  not  be  assessed,  and,  as  the 
commissioner  cannot  report  a  deficiency,  the  amount  thus  exempted 
must  be  assessed  somewhere.  He  argues  that  the  c(nnmissi<mer  of 
assessments  has  no  power  to  charge  it  to  the  city,  and  therefore  he 
insists  that  the  assessment  should  stand  as  reported  by  the  commis- 
sioner. 

On  the  other  hand,  the  property  owners,  insisting  that  it  was  not" 
the  intention  of  the  Legislature  that  the  exemption  thus  granted  to 
the  society  should  be  at  their  expense,  and  that  it  should  be  paid  by 
the  city  at  large,  argued  that  tiie  commissioner  of  assessments  should 
report  the  property  of  the  society  as  subject  to  the  assessment,  and 
that  when,  upon  the  application  of  the  society  to  vacate  and  cancel 
the  assessment,  it  is  so  vacated  and  canceled,  the  court  can  then  by 
order  direct  the  levying  of  the  assessment  upon  the  city. 

It  seems  somewhat  anomalous  that  an  assessment  should  be  levied 
upon  property  expressly  declared  exempt  from  assessment,  and  the 
society  objects  that  it  should  not  be  obliged  to  assume  the  burden  of 
bringing  proceedings  to  cancel  the  assessment.  Tlie  corporation  coun- 
sel insists  that  the  commissioner  of  assessments  should  not  include  the 
property  at  all.  Matter  of  City  of  New  York,  Jerome  Avenue,  192 
N".  Y.  459,  85  N.  E.  755.  Under  the  corporation  counsel's  contention, 
the  amount  which  would  have  been  borne  by  the  society  must  be  as- 
sessed upon  the  adjoining  property,  because,  if  the  commissioner  of 
assessments  cannot  charge  it  against  the  city,  there  is  no  other  source 
from  which  it  can  be  collected. 

But  it  is  equally  unjust  that  this  substantial  part  of  the  costs  of  the 
imT^rovement  should  be  saddled  upon  the  property  owners.  The  mani- 
fest intention  of  the  Legislature  was  to  the  contrary,  and  in  the  end  it 
is  simply  a  question  of  procedure.  It  seems  to  me  that  it  is  possible  to 
give  effect  to  the  obvious  command  of  the  Legislature,  and  at  the 
same  time  relieve  the  property  owners  from  an  unjust  assessment.  It 
seems  to  me  that  it  is  possible  to  carry  out  the  intention  of  the  Legis- 
lature and  still  not  interfere  with  the  movement  of  the  somewhat 
cumbersome  and  complicated  machinery  of  the  city  of  New  York  in 
conducting  these  proceedings  and  adjusting  its  finances.  The  injus- 
tice of  the  additional  assessment  is  not  disputed,  but  it  is  claimed  that 
it  cannot  be  avoided. 

I  do  not  suggest  for  a  moment  that  the  claimed  exemption  is  not 
valid.  I  think  it  is.  But,  if  the  opening  proceeding  is  to  be  con- 
ducted in  conformity  with  the  charter  provisions,  the  commissioner 
of  assessments  must  assess  $15,645.50  somewhere.  He  cannot  charge 
it  to  the  city  in  this  proceeding.  It  is  unjust  to  charge  it  on  the 
other  property  involved,  and  such  was  not  the  intent  of  the  Legisla- 
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tore.  The  board  of  estimate,  by  fixing  the  district  of  assessment,  had 
no  power  to  make  particular  parcels  bear  more  than  their  equal  rata- 
ble share. 

And,  anomalous  though  the  situation  may  be,  I  think  the  intention 
of  the  statute  of  exemption,  read  with  the  provisions  of  the  charter, 
requires  the  commissioner  to  ascertain  and  report  the  ratable  share 
of  the  expense  which  should  ordina.rily  be  borne  by  this  exempt  prop- 
erty, and  that  it  should  be  confirmed  without  prejudice  to  the  riglit 
of  the  society  to  apply  for  the  vacation  and  cancellation  of  the  as- 
sessment, and  its  charge  on  the  city  at  large ;  as  it  seems  to  me,  the 
court,  on  the  coming  in  of  such  report,  might  by  order  vacate  this 
assessment  and  charge  it  on  the  city.  Otherwise  the  proceeding  is 
blocked  because  the  property  to  bear  the  costs,  as  determined  by  the 
board  of  estimate^  included  within  its  botmdaries  this  exempt  prop- 
erty. The  board  of  estimate  could  not  make  it  subject  to  assessment 
when  it  was  exempt ;  but  in  the  ordinary  practical  method  of  assess- 
ing property  for  public  improvements  this,  it  seems  to  me,  was  the 
proper  way  to  go  about  it,  and  the  method  suggested  is  the  practical 
proper  way  to  carry  the  matter  through.  It  may  appear  unreasonable 
to  ask  the  society  to  take  action  to  relieve  itself  of  the  assessment  to 
which  it  is  not  subject,  but  exemptions  from  assessment  and  taxation 
may  necessitate  action  of  this  kind  on  the  party  granted  the  exemp- 
tion, and.  as  suggested,  I  do  not  see  why  the  court  cannot  make  the 
necessary  order  when  the  proper  report  is  presented. 

The  report  is  confirmed,  except  in  the  particulars  pointed  out,  as  to 
which  the  matter  is  referred  back  to  the  commissioner,  with  instruc- 
tions to  proceed  in  accordance  with  law  and  to  include  the  property 
of  the  society  in  the  assessment,  and  to  ascertain  and  report  the  rata- 
ble share  of  the  assessment  to  be  borne  by  that  property,  readjusting 
the  assessments  on  the  other  properly  as  in  his  judgment  may  be  neces- 
sary. 


(Snpreme  Court,  Appellate  Term,  Second  Department.  March,  1917.) 

1.  Food  4s>16 — Peitalties  fob  Adultebation — ^BxazsTBATioit — ErFzat. 

Tbe  fact  that  the  seller  of  en  nrtlflclal  vinegar,  labeled  to  show  Its  ln> 
Kzedlents,  bad  registered  tbe  article  under  the  federal  Food  aod  Drug 
Act,  negatlvea  at  least  prima  fade  a  claim  that  tbfr  artkle  was  injarioas 
to  health. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent  Dig.  g  16.] 

2.  Food  ^»10 — ^ARTinciAL    Vinegae — Colobinq  Matteb — "Adtjltkbated 

VlPrBQAB." 

Under  Agricultural  Law  (Const^.  Laws.  c.  1)  |  70,  as  amended  by  Iaws 
1912,  c.  26,  providing  that  all  vln^ar  Which  contains  any  artificial  color- 
ing matter  shall  be  deemed  adulterated,  the  addition  of  coloring  mutter  to 
an  artifidal  vinegar,  the  Ingredients  of  which  were  correctly  stated  on 
tile  label,  so  as  to  make  the  vinegar  look  more  like  ordinary  vinegar, 
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makes  the  product  an  "adnlteratad  Ttaegar.**  and  nhleetB  Oe  aeUer  there- 
to to  the  penalty  Imposed  by  section  62. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent.  Dig.  1 1. 

For  other  deflnltirais,  see  Words  and  Phrases,  First  and  Second  Series, 
Adulterate.] 

8.  STATiniBs  ^241(1)— GonBTsucTioN — ^Pbnai,  Statute. 

In  actions  to  recover  penalties,  any  doubt  concerning  the  meaning  of 
the  statate  shoald  be  resolved  In  favor  ct  the  defendants;  bat.  where  Uie 
language  is  i^ain,  the  court  must  s^ve  It  Its  natural  and  appropzlata  ht- 
terpretatlon. 

[Ed.  Note^For  oQier  cases,  see  Statutes,  C«it  Dig.  1  322J 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  l^ourth  Dis- 
trict. 

Separate  actions  by  the  People  against  Henry  Lang  and  against 
Joseph  Gloss  to  recover  a  penalty.  From  a  judgment  of  the  Munici- 
pal Court  in  each  case,  dismissing  complaint  on  the  merits  after  trial 
without  a  jury,  plaintiff  appeals.  Judgments  reversed,  and  new  trial 
granted. 

Argued  March  term,  1917,  before  CLARK,  BENEDICT,  and 

CALLAGHAN,  JJ. 

Egburt  E.  Woodbury,  Atty.  Gen.  (Robert  P.  Beyer,  Deputy  Atty. 
Gen.,  of  counsel),  for  the  People. 
John  Klein,  of  Brooklyn,  for  respondents. 

BENEDICT,  J.  These  two  actions  were  brought  to  recover  the  ' 
penalty  provided  in  section  52  of  the  Agricultural  Law  for  violations 
of  sections  70  and  71  of  the  same  law  (chapter  1,  Consolidated  Laws, 
as  amended).  No  complaints  were  served,  but  a  brief  statement  of 
the  nature  of  the  actions  was  indorsed  upon  the  summons.  The  an- 
swers were  general  denials,  with  demands  for  bills  of  particulars, 
which  do  not  appear  from  the  record  to  have  been  filed.  The  actions 
were  tried  on  the  23d  and  27th  of  November,  1916,  before  a  justice  of 
the  Municipal  Court,  who  upon  December  14,  1916,  rendered  judg- 
ment on  the  merits  in  favor  of  the  defendant,  dismissing  the  com- 
plaint, but  granting  no  costs.  Upon  the  appeal  the  two  cases  were 
argued  together  on  similar  briefs,  and  submitted  as  alike  in  all  respects. 

The  alleged  violations  took  place  in  each  instance  on  December 
29,  1913.  For  the  purposes  of  convenient  reference,  I  will  discuss 
the  facts  in  the  l^ang  Case.  An  agent  of  the  New  York  state  depart- 
ment of  agriculture  testified  that  on  December  29,  1913,  he  saw  the 
defendant  Lang  making  deliveries  to  apartment  houses  of  a  substance 
in  a  bottle;  that  he  observed  said  defendant  going  into  the  houses 
with  a  bottle  and  coming  out  without  a  bottle.  He  further  testified 
that  he  asked  the  defendant  what  he  was  selling,  and  that  he  said, 
"Vinegar";  and  the  agent  then  filled  two  bottles  furnished  by  the 
state  from  one  of  the  bottles  on  the  wagon  of  the  defendant,  and 
sealed  the  bottle  in  his  presence,  and  also  in  the  presence  of  another 
state  agent  by  the  name  of  Jacob  Greller,  who  was  not  called  as  A. 
witness.   The  witness  testified  that  he  did  not  get  the  number  of  any 
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one  house  in  which  a  delivery  was  made,  nor  find  any  person  to 
whom  it  was  made.  Upon  cross-examination  he  admitted  that  he  had 
written  on  the  hottle,  on  December  29th,  the  statement  that  the  ar- 
ticle was  "sold  as  artificial  vin^r."  He  also  testified  that  the  bottles 
and  the  defendant's  jugs  on  the  wagon  were  labeled  as  follows: 

"Artlflcial  vinegar,  compound  of  pure  German  vinegar  essence  and  water, 
artificially  colored  with  sugar  coloring.  Distributor,  Henry  Lang,  821  Irving 
Aveaae,  Brooklyn,  New  York,  and  guaranteed  by  David  Kube  under  tbe 
Food  and  Drug  Act  of  Jane,  1916,  4ft,660.'* 

Upon  being  asked  whether  he  copied  the  label  complete,  he  answer- 
ed, "Yes;  positively."  As  a  matter  of  fact,  the  defendant  testified 
that  the  label  on  the  bottle  from  which  the  state  agent  took  a  s^ple 
read  as  follows: 

"ArUfldal  Vinegar  4,% 

C<HnponDd  of  Pure  Oenaan  Vinegar  E^seence  (acetic  add)  and  Water.  Ar- 
tificially colored  with  a  trace  of  Sugar  Color.  Distributor:  Henry  Lang, 
121  Irving  Avenue,  Brooklyn,  N.  Y.  Guaranteed  by  David  Ruby,  under  tbe 
Food  and  Drug  Act,  Jnne  80,  1900.  Serial  No.  M,660l  Empty  Bottles  or 
Jugs  Must  be  Betunied." 

By  comparison  it  will  be  noted  that  the  agent  was  inexact  in  several 
particulars  in  his  testimony  as  to  the  contents  of  the  label  and  in  re- 
spect of  matters  of  some  importance.  The  defendant  testified,  fur- 
ther, that  he  told  the  agent,  in  answer  to  the  question  as  to  what  he 
was  selling,  that  he  was  selling  cider  vinegar,  white  vinegar,  and  ar- 
tificial vinegar.  The  question  at  issue  was  whether  the  sale  of  arti- 
ficial vinegar  was  a  violation  of  section  70  of  the  Agricultural  Law 
as  it  existed  at  the  time  of  the  sale;  tiie  defendant  contending  diat 
the  sale  of  artificial  vinegar  was  not  a  violation  of  the  act,  and  the 
people  contending  that  it  was  such  violation.  Section  70  of  the  act 
reads  as  follows : 

"Definition  of  Cider  Vinegar  and  Adulterated  Vineffor.  The  term  'cider 
vin^ar'  as  used  herein  shall  be  construed  to  mean  vinegar  made  exclusively 
from  pure  apple  juice.  All  vinegar  which  contains  any  proportion  of  lead, 
copper,  sulphuric  add  or  other  Ingredients  injurious  to  health,  or  any  arti- 
ficial coloring  matter,  or  which  has  not.an  acidity  equivalent  to  the  presence 
of  at  least  four  per  craitum,  hy  wdght,  of  absolute  acetic  add,  or  elder 
vinegar  which  has  less  than  such  an  amoimt  of  acidity,  or  leas  than  two  per 
centum  of  cider  vinegar  solids,  shall  be  deemed  adulterated."  (See  section 
70,  Agrtcaltural  Law,  as  amended. by  chapter  20,  Laws  of  1012.) 

The  trial  court  in  the  Gloss  Case  handed  down  the  following  mem- 
orandum : 

"In  my  opinion  the  article  sold  as  'artfflclal  vinegar*  was  not  vinegar.  It 
was  acetic  add  diluted  with  water  and  colored.  It  was  not  adulterated 
rlnegar.  Judgment  must  therefore  be  for  the  defendant.**' 

In  this  opinion  I  am  not  inclined  to  concur,  and  for  this  reason: 
While  it  is  true  that  the  defendant  did  not  attempt  to  impose  upon 
the  public  by  selling  the  article  in  question  either  as  an  imitation  vine- 
gar or  as  an  adulterated  vinegar,  because  it  was,  as  shown  by  the 
evidence,  {dunly  ^d  accurately  described  as  an  imitation  of  vinegar. 
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and  its  ingredients  were  properly  indicated  by  Ae  label  on  the  bot- 
tles in  which  it  was  sold,  the  label  stated  that  the  substance  was 
acetic  acid  diluted  with  water,  but  having  a  4  per  centum  acid  strength 
and  being  colored  with  a  trace  of  sugar  cokir.  There  was  no  pre- 
tense that  the  substance  sold  was  cider  vinegar. 

[  1  ]  It  was  established  by  the  evidence  that  there  are  vinegars  which 
are  produced  in  various  ways,  as,  for  example,  cider  or  apple  vinegar, 
which  is  a  product  made  from  the  alcoholic  and  subsequent  aciduous 
fermentations  of  the  expressed  juice  of  apples,  wine  vinegar,  malt 
vinegar,  sugar  vinegar,  glucose  vinegar,  grain  vinegar,  spirit,  and  dis- 
tilled vinegar.  (See  Circular  of  United  States  Department  of  Agri- 
culture, February  27,  1912,  containing  the  decision  of  the  Board  of 
Pood  and  Drug  Inspection  as  to  labeling  of  vinegars,  whidi  was  sub- 
mitted to  the  court  below  on  behalf  of  the  plaintiff.)  It  appears  by  the 
decision  in  question  that  the  Board  held,  as  to  dilutions  of  acetic  acid: 

"That  the  product  made  by  diluting  acetic  acid  Is  not  TtnegaT,  and  when 
Intended  for  food  purposes  must  be  free  from  liarmfiit  Impurities  and  sold 
under  Its  own  name." 

It  also  appears  that  there  is  a  species  of  impure  vinegar  made  by 
the  destructive  distillation  of  wood,  known  as  pyroligneous  acid,  which 
is  not  suitable  for  food  purposes.  It  appears  by  the  uncontradicted 
evidence  in  this  case  that  the  article  in  question  had  been  registered 
under  the  Food  and  Drug  Act  and  given  a  serial  number.  This  fact 
at  least  prima  facie  negatived  the  claim  that  the  article  was  injurious 
to  health,  and  it  made  it  obligatory  upon  the  state  to  show  that  it 
contained  "ingredients  injurious  to  health,"  if  such  were  its  claim. 

[2]  But  the  claim  of  the  state  is  based  upon  the  words  in  section  70 
which  have  been  quoted,  namely : 

"All   vinegar   which   contains   •    •    •   any   artificial   coloring  matter 
•    •    •   shall  be  deemed  adulterated." 

These  words  have  been  construed  by  the  Court  of  Appeals  to  pro- 
hibit the  addition  of  any  foreign  ingredient  to  vinegar,  even  where  the 
purpose  is  only  to  give  it  color,  as  an  adulteration  whicli  the  Legisla- 
ture had  the  power  absolutely  to  prohibit.  See  People  v.  Girard,  145 
N.  Y.  105,  39  N.  E.  823,  45  Am.  St.  Rep.  595.  See,  also,  People  v. 
Niagara  Fruit  Co.,  75  App.  Div.  11,  77  N.  Y.  Supp.  805;  People  v. 
Schmidt,  218  N.  Y.  256,  112  N.  E.  755;  People  v.  Von  Kampen,  210  , 
N.  Y.  381,  104  N.  E.  942;  and  Capitol  City  Dairy  Co.  v.  Ohio,  183 
U.  S.  238,  22  Sup.  Ct.  120,  46  U  Ed.  171.  In  the  last  case  the  Su- 
preme Court  held  that : 

"The  purpose  of  the  Legislature  In  permitting  the  use  of  harmless  coloring 
matter  in  butter,  and  requiring  that  oleomai^arlne  be  gold  in  its  unturtil 
state,  was  declared  not  to  be  for  the  purpose  of  discriminating  in  favor  of 
butter,  but  to  provide  a  ready  means  by  which  the  pnbllc  might  know  that, 
an  article  offered  fbr  sale  was  butter,  and  not  oleomargarine." 

And  so  in  the  present  case,  had  the  defendant  sold  the  diluted  acetic 
acid,  without  the  admixture  of  any  coloring  matter,  as  an  imitation 
vinegar,  the  statute  would  not  have  applied.  By  attempting  to  give 
a  different  appearance  to  the  dilution  of  acetic  acid,  in  order  to  make 
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it  look  more  like  the  ordmary  market  product  known  as  vinegar,  the 
defendant  trangressed  the  provisions  of  the  act  in  question,  even 
though  he  used  a  label  which  plainly  stated  what  the  ingredients  were 

[3]  It  is  true  that  these  actions  are  to  recover  penalties,  and  that 
any  doubt  concerning  the  meaning  of  the  statute  should  be  resolved 
in  favor  of,  rather  than  against,  the  defendants ;  but,  as  the  langauge 
of  the  statute  is  plain,  the  court  has  no  alternative  but  to  give  jt  its 
natural  and  aj^ropriate  interpretation.  I  therefore  recommend  that 
the  judgment  appealed  from  be  reversed,  with  $30  costs  to  the  appel- 
lants in  each  case,  and  a  new  trial  be  granted,  as  under  section  52 
of  the  Agricultural  Law  the  penalty  is  to  be  determined  by  tiie  facts 
of  the  case  and  within  the  limitations  therein  prescribed. 

Judgment  reversed,  with  $30  costs,  and  new  trial  granted. 

CLARK  and  CAUAGHAN,  JJ.,  concur. 


(99  Misc.  Bep.  897) 

Td  re  BRONX  PARKWAY  COMMISSION. 
(Scpreme  Court,  Special  Term,  Westcbester  County.   Mareh  14,  1017.) 
L  EnNEirr  DouAnr  <a»ifi8— DrrEUinrATioN  of  Ovnebship  Befobe  Awau) — 

BnWlEBH  DJEFUffDAKTB. 

Xhe  qDesUon  of  ownenbtp  land  ctrndMniied,  as  between  defendants, 
cannot  be  determined  upon  motion  without  trial  by  Jury  before  the 
commissioners'  award,  to  determine  whetber  petitioner  Is  entitled  to  con- 
sequential damage  on  account  of  owning  adjoining  lands,  since  the  con- 
demnation law  (Code  ClT.  Proc.  H  S357-S384)  does  not  expressly  author- 
ize It,  and  such  statutes  are  to  be  strictly  coostrued,  but  such  Question 
must  be  determined  In  a  separate  proceeding. 

[Ed.  Note. — For  other  coses,  see  Eminent  Domain,  Cent.  Dig.  IS  426, 
428-432.] 

2.  EMINENT  Domain  fr»167(4) — ^Natube  op— Strict  Compuahoe  with  Stat- 

TTTE. 

The  right  of  eminent  ouroaln  is  a  purely  legislative  power,  and  tjie 
statutory  procedure  must  be  strictly  followed. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  H  452, 
453.} 

8.  EHINENT    DoUAIN  4s»167(4) — Con  demit  ATION  PBOCEEDtNOB — ^POWEB  OF 
OODBT. 

Condemnation  proceedings  are  strictly  statutory,  and  the  court  has  only 
such  Jurisdiction  as  conferred  by  statute  and  Incidental  powers  necessary 
to  carry  it  into  effect. 

[Ed.  Note.— E^r  other  cases,  see  Eminent  Domain,  Cent.  Dig.  H  4S2, 
453.1 

4.  Eminent  Domain  ^168~Detebmination  oi  Ownebship— Between  Pe- 

titioner ANn  Dependant. 

Commissioners  of  appraisal  cannot  determine  disputed  title  to  land 
condemned  as  between  a  petitioner  and  a  defendant,  except  by  consent, 
and  this  practice  Is  to  be  condemned. 

[Ed.  Note. — For  other  £ases,  see  Eminent  Domain,  Cent.  Dig.  8B  420, 
428-^^.] 

5.  Ehirkkt  DoifAzn  ^226— CoKOXUNAnoir  Pbookbdinos— Pboof  or  Gonsb- 

QVEKTUL  DA1CAO& 

Wh«e  land  aon^  to  be  condemned  forms  part  of  a  tract,  title  to  the 
part  not  taken  may  be  proved  before  commissioners  for  purixjse  of  estab- 
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llsbins  consequential  damages,  bnt  not  on  tbb  preliminary  application  to 
appoint  commlsaloQerB. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Gent  Dig.  ||  580, 
586.1 

0.  EutNENT     DOICAIN     «=»16S~O0NDiaiNATIOlT  PSOOEEDIITOS — OoNfXICTINO 

Claims  to  Award — Statute. 

Code  ClT.  Proc.  i  3378,  providing  for  determination  without  a  Jury  ot 
conflicting  claims  to  award  In  condemnation  proceedings,  relates  only  to 
claims  bbtveen  defendants,  and  not  to  those  between  petltl<mer  and  de- 
fendant 

[Ed.  Note.^For  oth«r  cases,  see  Bmlnent  Domain,  Omt  Dig.  H 

428-132.] 

7.  BuinsNT  DoHAzn  «s»2d2— CoifnKwrxTioiv  Pnoonnnroft— IifnriTcnoH— Ko- 

TICK. 

An  application  for  Injunction  against  condemnation  proceedings  wlU  not 
be  granted,  where  notice  to  othw  defendant  owners  was  not  given. 

[Ed.  Note^ — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  ||  750, 
751.1 

8.  Emineut   Domain  <S=»292 — CoNOEifNATioH  Pboobbwwos — Ikjdnction— 

GBonnns  of  Sxuar. 

To  obtain  relief  by  injunction  against  condemnation  procee^ngs,  a 
person  must  show  a  clear  right  upon  which  to  base  the  remedy,  and  a 
bore  allegation  of  ownership  Is  not  sufficient  as  a^lnst  persons  showtt^ 
.  an  apparent  record  title. 

[Ed.  Note^Vor  oUier  casa^  see  Eminent  Domain.  Cent  Dig.  H  780,  751.] 

Street  opening  proceeding  on  application  of  tlie  Bronx  Parkway 
Commission  to  acquire  tide  to  lands  of  the  Garth  £state»  and  otiiers. 
On  motion  by  the  Garth  Estates  to  determine  ownership  of  property 

and  for  injunction.    Motion  denied. 

Theodosius  F.  Stevens,  of  New  York  City,  for  petitioner. 

Erwin,  Fried  &  Czaki,  of  New  York  City  Qoseph  S.  Wood,  of  Mt. 
Vernon,  of  coimset),  for  Garth  Estates. 

J.  Homer  Hildreth,  of  New  York  City,  for  claimant  Maria  L.  Wat- 
soa.' 

YOUNG,  J.  [1]  Upon  this  motion  the  Garth  Estates,  one  of  the 
defendants  above  mentioned,  asks  to  have  the  court,  or  a  referee  ap- 
pointed for  that  purpose,  hear  and  determine  the  question  of  ownership 
of  certain  property  to  be  condemned,  known  as  parcel  5,  sheet  16,  as  to 
which  there  appear  to  be  conflicting  claimants,  and  for  an  injunction  re- 
straining proceedings  before  the  commissioners  until  it  be  decided  who 
the  true  owner  is.  Ordinarily  the  question  of  ownership  would  not  be 
raised  at  this  point  or  be  deemed  important,  but  would  be  determined 
by  the  court  or  referee  after  the  award  of  tlie  commissioners  was  made 
in  a  proceeding  brought  for  the  purpose  of  determining  who  was  enti- 
tled to  the  award.  But  it  is  the  contention  of  the  Garth  Estates  that 
the  question  of  ownership  should  be  decided  before  the  award  is  made, 
for  the  reason  that,  if  it  is  held  to  be  the  owner  of  parcel  5,  then  that 
parcel  and  others  which  the  Bronx  Parlavay  Commission  seek  to  con- 
demn are  part  of  a  large  tract  owned  by  it,  and  it  will  be  entitled  not 
only  to  damages  for  the  taking  of  parcel  5,  but  to  the  consequential 

^ss>For  oUier  cmw  m  tun*  topic  *  KET-NUHBBR  la  all  Kar-Numbtrad  DIcmU  *  IndaKW 


Sup.Ct) 


IN  BE  BBONX  PARKWAT  OOMHXSSIOir 


damages  to  the  remainder  of  the  tract,  and  that  as  the  court  has  power 
tinder  the  statute  to  determine  conflicting  claims  after  an  award  has. 
been  made  and  paid  into  court,  it  has  equal  power  to  determine  such 
conflicting  claims  of  title  before  the  commissioners  make  their  award, 
where  such  a  determination  is  necessary  to  enable  them  to  award  just 
compensation. 

No  authority  in  this  state  is  cited  by  counsel  to  support  this  conten- 
tion, but  it  seems  that  such  practice  obtains  in  Illinois,  and  my  attention 
has  been  directed  to  three  cases  decided  by  the  court  of  last  resort  of 
that  state  upholding  this  practice.  Chicago,  etc.,  R.  Co.  v.  Diver,  213 
111.  26,  72  N.  E.  758;  Metropolitan,  etc,  R.  Co.  v.  Eschner,  232  III. 
210,  83  N.  E.  809;  Chicago,  etc.,  R.  Co.  v.  Miller,  233  III.  508,  84  N. 
E.  683.  The  statute  relating  to  condemnation  in  Iltinois  is  not  substan- 
tially different  from  (hat  in  this  state.  Hurd's  R.  S.  111.  c.  47.  It  pro- 
vides for  the  commencement  of  the  proceeding  by  petition,  and  pre- 
scribes the  facts  which  must  be  allied,  the  parties,  and  method  of  serv- 
ice, and  for  trying  the  question  of  damages  before  a  jury,  and  for  a 
judgment  or  order  up<»i  their  report  It  does  not,  however,  provide  for 
any  answer  to  the  petition,  and.such  questions  as  are  raised  in  this  state 
by  answer  are,  under  the  practice  in  the  Illinois  courts,  presented  by  ob- 
jection upon  the  return  day.  It  does  provide,  however,  for  the  filing  of 
a  cross-petition  by  a  person  not  made  a  party  who  claims  to  be  an  own- 
er or  interested  in  the  property  taken  or  damaged.  In  practice,  how- 
ever, it  has  been  held  that  it  was  proper  for  the  court  to  direct  by  order 
that  all  the  defendants  claiming  title  file  cross-petitions  and  have  the 
questicm  of  title  determined  prior  to  the  impaneling  of  thcjury.  Chica- 
go, etc.,  R.  Co.  V.  Miller,  supra.  Indeed,  it  is  well  settled  in  that  state 
that  all  preliminary  questions  of  title,  etc.,  should  be  thus  determined 
prior  to  the  calling  of  the  jury,  and  that  the  jury  had  no  power  to  pass 
on  such  issues.  The  statute  also  contains  a  provisitxi  that  the  compen> 
sation  may  in  all  cases  be  paid  to  the  county  treasurer,  to  be  paid  by 
him  to  the  party  entitled,  etc.,  and  it  was  held  in  Metropolitan,  etc., 
R.  Co.  V.  Eschner,  supra,  that  although  the  parties  had  n^lected  to 
present  such  questions  of  tide  at  the  prc^Kr  time  the  irr^ularity 
would  be  r^arded  as  waived,  and  the  court  should  order  the  compensa- 
tion paid  to  the  coun^  treasurer  and  require  the  defendants  to  present 
their  respective  cl^ms  thereto  to  the  court. 

[2,  3]  The  right  of  eminent  domain  is  a  purely  legislative  power, 
and  it  can  only  be  exercised  pursuant  to  legislative  authority.  It  is 
well  settled  in  this  state  that  "the  stringent  character  of  the  power  of 
eminent  domain  demands  that  the  methods  of  procedure  prescribed  for 
its  exercise  shall  be  strictly,  if  not  inflexibly,  followed."  Bell  Telephone 
Co.  V.  Parker,  187  N.  Y.  299,  303,  79  N.  E.  1008.  1009;  Schneider 
v.  City  of  Rochester,  160  N.  Y.  165,  172,  54  N.  E.  721.  A  condemna- 
tion proceedir^;^  is  a  statutory  proceeding  and  the  court  possesses  only 
such  jurisdiction  and  powers  as  are  expressly  cwif erred  by  the  statute, 
and  such  other  incidental  powers  as  may  be  necessary  to  effectuate  the 
scheme  of  the  statute.  An  examination  of  our  condenmation  law  (Code 
of  Civil  Procedure,  chapter  23,  title  1)  does  not  disclose  any  express 
authority  for  such  procedure  as  the  Garth  Estates  invoke  here. 
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So  far  as  statutory  provisions  are  ccMicemed,  however,  I  am  unable 
to  see  that  the  Illinois  statute  grants  the  courts  of  that  state  any  greater 
powers  than  are  given  to  our  courts  by  the  Code.  The  powers  exercis- 
ed by  the  Illinois  courts  in  relation  to  the  questions  referred  to  above 
have  no.express  statutory  authority,  and  the  courts  ^ere  have  no  great- 
er incidental  powers  than  are  possessed  by  our  Supreme  Court.  But 
the  courts  of  this  state,  although  this  precise  question  has  never  been 
presented  or  passed  upon,  in  this  form,  seem  to  construe  the  condem- 
nation law  somewhat  strictly. 

[4,  S]  It  is  well  settled  that  commissioners  of  appraisal  have  no  au- 
thbrity  to  determine  a  disputed  title  to  land,  and  that  it  was  not  the  legit- 
imate province  of  a  condemnation  proceeding  to  take  up  such  ques- 
tions. N.  Y.,  etc.,  R.  Co.  v.  Mathews,  144  App.  Div,  732,  129  N.  Y. 
Supp.  828.  But,  where  the  land  proposed  to  be  taken  formed  part  of 
a  tract,  it  has  been  held  that  title  to  the  part  not  taken  might  be  proved 
before  the  commissioners  for  the  purpose  of  estimatmg  consequential 
damages  and  that  such  proof  was  irrelevant  on  the  preliminary  appli* 
cation  to  Eq)point  such  commissioners.  Village  of  Babylon  v.  Bergen, 
68  Misc.  Rep.  433,  124  N.  Y.  Supp.  871. 

It  h^s  also  beoi  held  that  proceedings  a  municipal  corporation 
nominally  to  acquire  an  easement  for  a  sewer  were  inappropriate  to  try 
the  title  to  the  lands  affected  or  to  determine  the  question  of  the  mu- 
nicipality's existing  right  to  the  easement  (Matter  of  City  of  Yonkers, 
117  N.  Y.  564,  23  N.  E.  661),  and  that  a  municipality,  by  commencing 
proceedings  to  acquire  land  for  street  purposes,  admits  the  landown- 
er's right,  and  can  make  no  claim  of  dedication  thereof  to  public  use  as 
a  hig^iway  (ViUage  of  Olean  v.  Steyner,  135  N.  Y.  341,  32  N.  E.  9, 
17  L.  R.  A,  640;  Village  of  Medina  v.  Graves,  113  N.  Y.  Supp.  52). 
In  Matter  of  Buffalo,  148  App.  Div.  384,  132  N.  Y.  Supp.  926,  it  was 
held  that  the  report  of  condemnation  commissioners  will  not  be  re- 
fused confirmation  because  they  may  have  exceeded  their  authority  in 
determining  conflicting  claims  of  title  where  all  parties  in  interest  dur- 
ing the  entire  hearing  made  no  objection  to  the  determination  of  such 
issues  by  the  commissioners.  In  City  of  Geneva  v.  Henson,  195  N.  Y. 
447,  88  N.  E.  1104,  the  petition  alleged  that  the  city  was  the  owner  in 
fee  of  the  premises  in  question  and  tihat  Henson  had  certain  easements. 
The  latter  denied  the  essential  allegations  in  the  petition  and  also  al- 
leged that  he  was  the  owner  in  fee  of  the  premises.  The  issues  raised 
W  Henson's  answer  were  tried  before  a  referee  by  consent,  and  the 
Cfourt  of  Appeals  while  holding  that  such  an  issue  could  not  ordinarily 
be  decided  in  that  way,  held  that  as  the  proceeding  was  pending  in  the 
Supreme  Court,  with  its  general  jurisdiction,  the  parties  had  a  right, 
if  they  so  desired,  to  submit  such  an  issue  in  connection  with  the  other 
issues  to  the  determination  of  the  referee,  instead  of  seeking  the  deci- 
sion of  the  question  at  some  other  time  or  by  some  other  tribunal. 
■  The  last-cited  case  is  similar  in  principle  to  the  case  at  bar,  because 
it  was  essential  there,  as  it  is  here,  that  the  question  of  title  should  be 
determined  before  the  commissicmers  fixed  the  compensation.  In  other 
words,  in  that  case,  if  the  city  was  the  owner  of  the  fee  and  the  de- 
fendant had  only  an  easement,  the  compensation  to  be  awarded  to  him 


Digitized  by 


Sup.Ct) 


nr  BB  BBONX  FABKWAT  OOMMIBSIOR 


n 


would  be  very  different  from  what  he  might  recover,  were  it  deter- 
mined Uiat  he  owned  the  fee.  So  here,  if  the  Garth  Estates  own  par- 
cel 5,  the  onnpensaticHi  which  the  commissioners  must  award  may  in- 
clude consequential^  damages  to  the  remainder  of  the  tract,  and  there- 
fore be  mtich  larger  than  if  the  title  to  parcel  5  is  in  some  other  de- 
fendant or  defendants.  It  should  be  noted,  also,  that  although  the 
issues  raised  in  the  Henson  Case  were  directly  between  plaintiff  and 
defendant,  and  so  literally  within  the  provisions  of  section  3367,  the 
Court  of  Appeals  condemned  the  practice,  saying: 

"Such  petitioner  ought  not  to  lie  allowed,  alleging  In  a  defendant  a  lesser 
estate  or  title  than  he  really  possessed,  to  compel  such  owner  to  set  up  hlB 
true  title  and  interest  and  thas  contest  In  the  proceeding  questions  of  which 
he  otherwise  might  be  entiOed  to  have  a  trial  by  Jary."  186  N.  Y.  455,  88  M. 
E.  1106. 

It  is  true  that  the  actual  questions  decided  by  the  above  authorities 
are  in  substance  simply  that  c<Hnmissioners  of  appraisal  cannot  try 
disputed  titles  and  that  such  an  issue  between  the  petitioner  and  a  de- 
fendant cannot  be  raised  by  answer,  and  tried  in  the  proceeding,  ex- 
cept by  consent.  It  has  not  been  actually  decided  that  conflicting  claims 
of  title  between  codefendants  may  not  be  determined  in  the  proceed- 
ing. 

[I]  Indeed,  under  section  3378,  the  title  of  conflicting  claimants  to 
an  award  paid  into  court  may  be  so  determined  by  the  court  or  a  ref- 
eree, and  without  a  jury  trial.  Referring  to  that  provision  of  our 
Code,  the  Court  of  Appeals  in  the  Henson  Case  pointed  out  as  a  dis- 
tinction from  the  case  before  it  that  such  provision  "both  on  its  face 
and  in  the  light  of  the  practice  under  it  relates  to  defendants  who  set 
up  conflicting  claims  amongst  themselves,  and  does  not  relate  to  a  con- 
test between  the  plaintiff  and  defendants  as  to  the  title  to  the  prop- 
erty." 195  N.  Y.  455,  88  N.  E.  1106.  Of  course,  the  issue  raised  be- 
tween conflicting  claim'ants  to  an  award  is  in  reality  an  issue  of  title, 
because  the  right  to  the  award  depends  upon  the  title  to  the  land  con- 
demned. 

It  would  seem,  then,  that  the  question  is  narrowed  down  to  this : 
May  an  owner  of  property  be  compelled  to  try  a  disputed  question  of 
title  with  codefendants  in  a  summary  way  in  a  condemnation  proceed- 
ii^  without  a  jury,  and  without  any  express  provision  by  statute  re- 
quiring such  method  of  trial?  In  other  words,  is  such  a  method  of 
trial  a  necessary  inddent  to  the  power  conferred  upon  the  court  by 
the  condemnation  law? 

That  the  Garth  Estates  are  entitled  to  some  relief  from  the  situa- 
tion in  which  it  finds  itself  is  plain,  and  to  prevent  circuity  of  action 
I  would  be  inclined  to  hold  that  the  question  was  not  one  of  jurisdic- 
tion, but  that  the  court  without  express  statutory  authority  might  de- 
termine the  question  of  title  before  the  commissioners  make  their 
award,  and  stay  proceedings  for  that  purpose,  upon  the  theory  that 
this  court,  being  one  of  general  jurisdiction,  was  authorized,  not  only 
to  t^e  the  steps  specifically  provided  in  the  condemnation  law,  but 
such  other  incidental  proceedings  as  might  be  necessary  to  a  just  de- 
termipation  of  the  award  to  be  made.   But  a  careful  reading  of  the 
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authorities  which  I  have  cited,  as  well  as  others,  convinces  me  that 
such  a  determination  of  this  motion  would  be  contrary  to  the  policy 
indicated  by  our  court  of  last  resort,  and  I  feel  constrained,  therefore, 
to  rule  that  the  Garth  Estates  cannot  obtain  relief  in  the  manner  sought. 
It  seems  to  me  that  it  can  only  be  obtained  in  some  appropriate  form 
of  action. 

I  have  reached  this  conclusion  with  reluctance,  because  I  feel  that 

the  court  should  have  power  to  adjust  in  a  condemnation  proceedii^ 
all  questions  which  may  arise  therein,  and  the  decision  of  which  is 
necessary  to  attain  the  object  sought  by  the  statute — the  speedy  award 
of  just  compensation  for  lands  condemned.  Parties  to  such  a  proceed- 
ing ouorht  not  to  be  delayed  in  the  attainment  of  the  object  sought,  in 
order  tnat  some  necessary  question  may  be  tried  out  in  an  independ- 
ent action  or  proceeding.  This  delay  is  strikingly  illustrated  in  the 
case  at  bar,  where  .it  is  apparent  that  an  action  in  equity  must  be 
brought  and  the  prosecuticm  of  this  proceeding"  enjoined  pending  the 
determination  of  the  title,  without,  so  far  as  I  am  able  to  perceive, 
any  more  substantial  advantage  to  the  parties  than  might  be  obtained 
by  a  speedy  determination  of  the  same  question  in  the  proceeding  it- 
self, and  with  no  other  result  than  a  vexatious  delay  of  the  final  award 
in  this  proceeding. 

[7,  8]  In  the  view  I  have  taken  of  this  motion,  it  is  unnecessary  to 
determine  the  objections,  raised  by  the  petitioner  and  the  respondent 
Watson,  that  notice  of  this  application  has  not  been  given  to  other  de- 
fendants claiming  to  be  owners  of  parcel  S,  and  that  the  allegation  of 
ownership  in  the  Garth  Estates  is  too  general  to  furnish  a  basis  for 
an  injunction  or  stay.  I  should,  however,  point  out  to  the  applicant 
that  it  could  not  have  been  successful  upon  this  application,  in  any 
event,  without  notice  to  the  other  defendant  owners,  and  that,  even 
had  I  been  able  to  hold  that  the  procedure  invoked  was  proper,  I  should 
have  been  compelled  to  deny  the  motion,  with  leave  to  renew  on  proper 
notice.  The  other  objection  is  also  entitled  to  some  consideration,  and 
it  may  be  doubted  whether  the  bare  allegation  of  ownership,  without 
proof  to  support  it,  is  sufficient  to  justify  injunctive  relief,  as  against 
parties  showing  an  apparent  record  title.  In  other  words,  to  obtain 
such  relief,  a  party  must  show  a  dear  right  upon  which  to  base  such 
a  remedy. 

The  motion  is  denied. 
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TTTLB  GUABANTEB  &  TRUST  CO.  t.  EUDBRSHAUSBN. 
(Snpreme  Court,  Appellate  Term,  Second  Department    March,  1917.) 

1.  ATTOBNET  and  OtaBNT  ^9926— DraOUMDXE  or  PBXNOZPAIr— LtABDUTT  OF  AT- 
TOBNBT. 

Where  an  attorney  at  law,  representing  a  client,  went  to  a  title  Investi- 
gating company,  disclosing  to  them  that  he  was  acting  for  his  cUent,  but 
gave  a  written  order  stating  that  he  personally  employed  the  company 
to  examine  title,  and  would  be  personally  liable,  he  was  liable  personally, 
though,  had  he  not  signed  sudi  agreement,  his  dSsdoBure  of  IiIb  principal 
would  have  released  him. 

[Ed.  Note^For  other  cases,  see  Atttnney  and  Client*  Ceot.  Dig.  H 
38,  39.] 

i.  Contracts  ^9319(1) — YAunrrr — Suivxoiehct  or  Pebforuance. 

Where  defendant  ordered  title  to  land  examined  with  Intention  of  hav- 
ing It  guaranteed  by  the  examiner,  who  agreed  to  Issue  a  jwllcy  of  insur- 
ance if  It  approved  the  title,  end  plaintiff  agreed  to  pay  fOr  the  examina- 
tion, he  was  bound  thereby,  though  no  policy  of  insurance  was  issued. 

[Ed.  Note.— -For  other  cases,  see  Contracts,  Gent.  Dig.  {  1493.] 

5.  IzTFANTS  «=»41 — Custody  op  Phopebtt — Sales— VAuniTT. 

Under  Code  Oiv.  Proc  S  2350,  providing  that  In  case  of  sale  of  real 
estate  of  infant  the  petition  must  state  the  particulars  and  value  of  the 
real  property,  failure  of  the  petitltm  for  sale  to  state  the  value  Is  fatal  to 
the  proceeding  and  constitutes  a  valid  objection  to  title  depending  on 
said  sale. 

[Ed.  Note.r— For  other  cases,  see  Infants,  Cent  Dig.  |  92.] 

4.  Infants  <S='41 — Oustodt  of  Property — Saijb — VALiorrY. 

Although  Code  Civ.  Proc.  9  23M,  provides  that,  on  petition  for  sale  of 
property  of  an  infant,  when  bond  Is  filed,  the  court  must  make  an  order 
appointing  a  suitable  person  a  referee,  It  Is  not  a  fatal  error  that  the 
guardian's  bond  was  not  flled  until  the  order  of  reference  was  made,  and 
such  defect  Is  not  a  valid  objection  to  title  depending  on  the  proceedings. 

[Ed.  Note. — For  other  cases,  see  Infants,  Gent.  Dig.  {  92.] 

3.  IhFAKTB  «»41 — CUSTODT  OP  PeOPEBTY — SAIAft— Vauditt. 

In  proceedings  to  sell  real  estate  of  an  Infant,  where  the  description 
In  the  referee's  report  did  not  compare  with  the  survey,  or  with  the 
description  contained  in  the  petition,  the  discrepancy  was  material,  and 
was  a  valid  objection  to  tltie. 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent.  Dig.  S  92.] 

6.  IltsnRANOB  «=5»128(1) — TlTia  IHSUBANCB — OBLIGATION  TO  INSURE. 

A  title  company  is  not  bound  to  Insure  any  title  which  the  court  de- 
dares  marketable,  but  has  a  right  to  select  its  risks,  where  Its  contract 
obliges  It  to  Insure  only  such  titles  as  It  shall  approve. 

[Ed.  Notew — For  otlier  cases,  see  Insurance,  Gent.  Dig.  H  18&-191.] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  First  District. 

Action  by  the  Titie  Guarantee  &  Trust  Company  against  Charles 
T.  Rudershiausett.  From  a  judgment  for  plaintiff,  defendant. a^als. 
Affirmed. 

Argued  March  term,  1917,  before  CLARK,  BENEDICT,  and  CAlr 
lAGHAN,  JJ. 

John  McCormick,  of  New  York  City,  for  af^^ellant 
Sidn^  A.  Clarkson,  of  Bitx^lyB,  for  respondent 
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BENEDICT,  J.  This  is  an  action  to  recover  $58.75,  claimed  to  be 
the  agreed  price  and  reasonable  value  of  services  alleged  to  have  been 
rendered  hy  the  plaintiff  to  the  defendant.  The  complaint  also  contains 
in  a  separate  count  a  cause  of  action  on  an  account  stated  for  the  same 
amount.  But  one  recovery  is  sought,  however. 

There  was  no  substantial  dispute  as  to  the  facts,  and  the  greater  part 
of  the  evidence  was  documentary.  It  appeared  in  evidence  that  the 
plaintiff  sued  for  $58.75  for  work,  labor,  and  services  performed  by  the 
plaintiff  for  the  defendant,  to  wit,  $38.75  for  examination  of  title  to 
property  on  the  south  side  of  Popham  avenue,  125  feet  west  of  Monroe 
street,  under  an  application  in  writing,  signed  by  the  defendant  as  attor- 
ney for  William  Moller,  who  was  the  proposed  purchaser  of  the  prem- 
ises in  question  under  a  contract  for  sudi  purchase.  The  title  to  the 
premises  was  to  be  made  partly  through  a  proceeding  for  the  sale  of 
an  infant's  real  property  then  pending.  If  the  title  were  approved  by 
the  plaintiff,  ft  was  to  issue  its  policy  of  title  insurance  to  the  defend- 
ant's client.  It  was  conceded  that  plaintiff  did  examine  the  title  and 
make  the  survey  in  question,  which  was  of  the  reasonable  value  of  $20, 
and  reported  the  condition  of  the  title  to  the  defendant,  with  the  state- 
ment that  the  title  was  not  approved  by  the  plaintiff,  because  of  the 
fact  that  the  infancy  proceedings  were  defective,  and  that  a  new  pro- 
ceeding would  have  to  be  brought. 

The  contract  was  upon  a  printed  form  customarily  used  by  the  plain- 
tiff, and  it  provided  that,  if  the  title  were  approved,  a  title  policy  would 
be  issued  by  the  plaintiff  in  the  sum  of  $4,500;  but,  since  the  title  was 
not  approved,  no  policy  was  issued,  and  this  action  is  brought  for  the 
fees  specified  in  the  contract.  It  appeared  by  the  application  that  tlie 
policy  to  be  issued  was  a  reissue  of  a  prior  policy  issued  by  the  com- 
pany. The  defendant  was  described  in  the  application  as  the  applicant; 
the  insured  to  be  William  Moller.  He  signed  his  name  to  the  applica- 
tion, adding  the  wjords  "Attorn^  for  William  Moller."  llie  applica- 
tion contained  these  words : 

"The  undersigned  hereby  personally  employs  Title  Guarantee  &  Trust  Com- 
pany to  examine  according  to  Its  system,  the  title  to  the  premises  ;iientloned 
In  this  application,  and,  In  consideration  for  the  credit  extended  to  him  per* 
sonally,  personally  agrees  to  pay  the  fees  spedfied  In  this  application,  together 
with  all  sums  expended  or  disbursed  by  said  company  tor  recording  or  filing 
fee?,  and  also  said  company's  regular  charge  for  surveys  and  the  preiWLration 
of  papers,  whether  the  title  l>e  approved  or  not" 

[  1  ]  As  the  defendant  disclosed  the  fact  that  he  was  acting  as  agent 
for  the  proposed  purchaser  in  making  the  contract,  he  would  not  ordi- 
narily be  deemed  to  have  assumed  any  personal  liability  (American  Na- 
tional Bank  V.  Wheelock,  82  N.  Y.  118;  Bonynge  v.  Field,  81  N.  Y. 
159);  but,  as  he  made  an  express  agreement  to  bind  himself,  in  this 
case  he  would  be  liable. 

[2]  The  question,  raised  by  the  defendant,  that  he  is  not  liable,  be- 
cause no  policy  of  insurance  was  in  fact  issued,  was  erroneous.  Justice 
Jenks,  in  Title  Guarantee  &  Trust  Company  v.  Stemberg,  119  App. 
Div.  28,  103  N.  Y.  Supp.  857,  stated  the  rule  as  follows : 

"Payment  for  the  work  was  not  contingent  upon  the  success  of  the  appllca- 
tlon*  because  the  parties  had  agreed  to  tlie  contrary.  There  Is  nothing  unfair 
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or  uncoDscioDable  In  an  agreement  that  the  applicant  should  pay  absolutely 

for  the  necessary  worh  of  testing  the  security." 

In  that  case,  as  in  this,  the  applicant  had  signed  an  application  where- 
in it  was  provided  that  the  charges  of  the  Title  Company  should  be  paid 
whether  the  title  was  accepted  or  not 

We  now  come  to  the  main  point  upon  which  the  defendant  sedcs  to 
defeat  the  plaintifiTs  recovery ;  that  is,  that  in  his  opinion  l^e  objections 
which  the  Title  Company  raised  and  under  which  it  refused  to  issue  its 
policy  were  not  sufficient  in  law,  but  that,  on  the  contrary,  the  title  was 
a  marketable  title.  The  rule  to  be  applied  here  was  laid  down  in  the 
case  of  Title  Guarantee  &  Trust  Company  v.  Wesolick,  IIS  App.  Div. 
608,  101  N.  Y.  Supp.  7,  as  follows: 

"We  do  not  think  that  the  provision  of  the  application  to  the  effect  that 
the  charges  were  to  be  paid,  whether  the  title  was  accepted  or  declined,  gare 
the  plaintiff  the  right  to  recover  (or  such  charges  In  case  It  refosed  to  make 
the  loan  capriciously,  in  bad  faith,  and  without  substantial  reason ;  but  the 
bQrden  of  showing  that  such  refusal  was  capricious  rested  upon  the  defeod- 
aiic  who  asserts  it.  The  plaintiCF  made  a  prima  facie  case  by  prorlng  the 
performance  of  the  services  pursuant  to  the  agreement  to  pay  whether  title 
was  accepted  or  declined."   (Per  Miller,  J.). 

In  the  case  at  bar  the  examiner  or  reader  of  the  title,  who  was  an  at- 
torney of  16  years'  experience,  during  11  of  which  he  had  been  in  the 
employ  of  the  plaintiff,  testified  that  he,  on  behalf  of  the  plaintiff,  had 
made  certain  objections  to  the  title;  that  he  had  discussed  with  the  de- 
fendant, and  with  his  attorney,  Mr.  McCormick,  the  questions  that  he 
had  raised  amceming  the  sufficiency  of  the  title. 

The  three  obj«tions  which  the  TiUe  Company  made  to  approving  the 
title  proposed  to  be  insured  by  it  were  all  connected  with  the  infancy 
proceedings  under  which  it  was  proposed  to  make  title  to  a  portion  of 
the  premises.  These  objections  were;  (1)  That  in  the  petition  the  val- 
ue of  the  property  in  which  the  infant  had  an  undivided  share  was 
not  stated ;  (2)  that  the  bond  of  the  special  guardian  was  not  filed  until 
after  the  makii^  of  the  order  appointing  the  referee;  (3)  that  there 
was  an  error  in  uie  description  in  the  referee's  report^  and  that  the  ref- 
eree's report  showed  an  error  in  frontage  of  the  property  as  compared 
with  the  survey. 

[3]  Taking  these  reasons  up  separately,  the  first  one  was,  I  think, 
substantial.  Section  2350  of  the  Civil  Code  provides  as  follows  in 
relation  to  the  contents  of  a  petition  for  the  sale  of  infant's  real  estate : 

"In  the  caee  above  spedfled,  -  where  the  application  Is  made  for  the  sale  of 
ao  undivided  interest  of  the  Infant  or  Incompetent  person,  the  petition  must 
state  the  particulars  and  value  of  the  real  prc^rty  in  respect  to  which  a  aale 
Is  desired." 

In  the  present  case  the  petition  is  silent  as  to  the  real  or  market  val- 
ue of  the  property  in  question.  It  gives  only  the  assessed  value.  This  is 
not  a  sufficient  allegation  to  satisfy  the  terms  of  the  statute.  See. 
also,  rule  55,  General  Rules  of  Practice.  In  this  connection  it  should 
not  be  overlooked  that  the  proceeding  regulated  by  the  provisions  of 
the  Civil  Code  must  be  followed,  if  the  court  is  to  have  jurisdiction. 
Such  a  proceeding  is  in  derogation  of  the  common  law,  and  the  court 
104N.T.S.--2 


164  NBW  YORK  8UFPLBHBNT 


(Sup,Ct. 


has  no  inherent  jurisdiction  over  it.  Therefore  the  statutory  require- 
ments must  be  strictly  complied  with.  Hegeman  v.  Stearns  Realty 
Company,  117  App.  Div.  754,  102  N.  Y.  Supp.  1025.  A  petition  is 
defective  where  it  fails  to  state  the  facts  and  particulars  concerning 
the  real  and  personal  property  of  the  infant,  his  income,  and  the 
debts  against  his  estate,  as  required  by  the  provisions  of  the  Code. 
Matter  of  Hopkins,  33  App.  Div.  615,  53  N.  Y.  Supp.  1051.  I  cannot 
agree,  therefore,  with  the  conclusion  reached  by  the  trial  court  that 
this  objection  was  invalid;  at  least,  it  seems  to  me  of  sufficient  force 
to  negative  the  defendant's  claim  that  it  is  so  unsubstantial  as  to  in- 
<licate  bad  faith  on  the  part  of  the  plaintiff  in  rejecting  the  title. 

[4]  I  agree  with  the  court  below  that  the  second  objection,  to  wit, 
that  the  special  guardian's  bond  was  not  filed  until  the  order  of  ref- 
erence was  made  was  not  a  valid  objection  to  the  insurance  of  the 
title.   It  is  true  that  section  2354  of  the  Qvil  Code  says  that: 

"Upon  the  presentation  of  the  petition,  and  the  fiUnj  of  the  bond,  where 
the  filing  of  such  a  bond  shall  be  necessary,  the  court  must  make  an  order  ap- 
pointing a  suitable  person  a  referee  to  Inquire  Into  the  merits  of  the  appli- 
eatlon." 

But  I  have  never  been  able  to  appreciate  the  force  of  the  contention 
that  the  court  could  not,  at  the  same  time  that  it  made  the  order  of 
reference,  also  approve  the  guardian's  bond,  as  was  done  in  the  pres- 
ent case,  where  the  order  appointing  the  special  guardian  and  fixing  his 
bond  also  appointed  the  referee.  We  find  that,  before  the  re^e^ee 
had  done  any  act,  even  taking  his  oath,  the  special  guardian  had  his 
bond  approved  and  filed.  In  other  words,  tfie  bond  was  approved 
and  filed  on  July  12,  1916,  and  the  referee  took  his  oath  and  held  the 
only  hearing  on  July  14,  1916. 

[6]  With  respect  to  the  third  objection,  that  there  was  an  error  in 
description  of  the  frontage,  it  will  be  observed  that  the  description 
contained  in  the  third  paragraph  of  the  referee's  report,  page  2,  does 
not  compare  with  the  survey  or  with  the  description  contained  in  the 
petition.  Whether  this  was  the  result  of  inadvertence  or  not,  it  is 
a  material  matter,  and  fully  justified  the  declination  of  the  company 
to  insure  the  title. 

[8]  Neither  do  I  find  myself  in  accord  with  the  contention  of  the 
defendant  that  the  Title  Company  is  bound  to  insure  any  title  which 
the  court  declares  to  be  marketable.  It  may  be  that  such  a  rule  would 
subserve  the  convenience  of  persons  dealing  with  a  title  company;  but 
I  think  the  company  stands  in  a  different  position  from  that  of  a 
party  to  a  contract  for  the  purchase  of  property,  who  would  be  com- 
pelled to  accept  the  title  and  pay  the  purchase  price  if  the  court  de- 
cided that  the  title  was  marketable.  The  Title  Company  has  a  right 
to  select  the  risks  which  it  will  insure  and  beoMne  responsible  for, 
and,  if  its  action  be  not  capricious,  the  court  should  not  compel  it  to 
vary  frcan  the  terms  of  its  contract,  under  which  it  is  obliged  to  in- 
sure only  such  titles  as  it  shall  approve. 

I  therefore  recommend  that  the  judgment  be  affirmed,  with  $25 
costs. 


CIARK  and  CAI^LAGHAN.  JJ.,  concur. 
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VOIAND  Y.  BBED. 
(Supreme  Conrt,  Ai^Uate  Term,  First  Depfflrtment.    MaTx;h  28,  1S17.) 

t  Bailmsitt  «s95 — ^Deuvsbt. 

Where  the  defendant  lessor  delivered  a  machine  to  be  used  Id  finishing 
silk,  under  an  agreement  that  It  do  certain  work,  but  essential  parts  were 
nrtsalng,  there  was  in  fact  no  d^very. 

[Ed.  Note.r— For  other  cases,  see  Bailment,  Cent.  Dig.  H  23.  24.] 

2.  GONTBACTB  <S3lO<l) — ^VaUDITT— MtTTDAIjnT  OF  ColfSXIIEBATIOff. 

In  a  omtract  which  defendant  agreed  to  lease  to  plalntlfF  a  macblnfr 
to  do  certain  work  on  silk,  and,  plaintiff  agreed  to  take  and  keep  the  ma- 
chine for  one  year,  there  was  mutuality  of  consideration,  since  plalutlfT^ 
freedom  of  action  was  limited. 

[Ed.  Note.— Fot  other  cases,  see  Contract^  Cent.  Dig.  f  9SJ 

3.  ComucTS  ^3368 — ^Valzditt — Mtttcautt  or  CoiraiDsaATios. 

Mere  inadequacy  upon  one  side  of  the  contract  is  not  of  Itself  enough 
to  vitiate  It. 

[Ed.  Notfc — For  other  cases,  see  Contracts,  Cent  Dig.  ||  231,  282.] 

4.  Dauaoes  ^»23 — Breach  or  Contbact — ^Mkasubb  of  Dauaoes. 

Where  defendant  agreed  to  lease  to  plalnUfF  a  macbine  for  work  on 
tflk,  and  jdalntiff  agreed  to  use  the  madilne  tor  one  year,  bat  defendant 
farnlshed  a  d^ectlve  machine,  plaintiff  was  not  ^titled  as  damages  to 

the  rent  paid  by  him  for  a  loft  hired  by  hlnv  for  the  purpose  of  operating 
the  machine,  though  he  gave  notice  after  the  contract  that  he  would  hire 
the  loft,  since,  to  fix  damages  In  such  manner,  the  special  clrcamstance» 
should  have  been  known  to  defmdant  when  he  contracted. 
[Ed.  Note.— For  other  cases,  see  Damages,  Cent.  Dig.  U  58>  62.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict 

Action  by  August  Voland  against  Kenneth  N.  Reed.  Judgment  for 
plaintiff,  and  defendant  appeals.   Reversed,  and  new  trial  ordered. 

Argued  February  term,  1917,  before  GUY,  PHILBIN,  and  MUI^ 
LAN,JJ. 

Herman  Goidman,  of  New  Yorlc  City  (Irving  Zion,  of  New  York 
Ci^,  of  counsel),  for  appellant. 
Irving  Gordon,  of  New  Yoric  City,  for  respondent 

MUIXAN,  J.   The  parties  executed  the  following  instrument: 

Agrennent  between  K.  N.  Beed  and  A.  Voland. 

lo  consideration  of  the  sum  of  one  dollar  ($1.00),  and  over,  receipt  of 
nlilch  Is  herewith  ac^owledged,  1,  the  undersigned  (K.  N.  Reed),  agree  to 
leue  for  the  said  sum,  one  tenterlng  machine,  number  five  (No.  5),  and 
attachment  to  Mr.  A.  Voland  for  the  period  of  one  year,  with  the  privilege 
of  rttiewal  fbr  any  fength  of  time  agreed  upon  later.  Said  machine  being 
for  the  finishing  of  silk ;  also  cotton  nets  of  any  description ;  also  mallnes. 

In  oonsidenition  of  the  above  lease.  Mr.  A.  Voland  agrees  to  pay  to  E.  N.. 
Deed  00  per  coit  of  the  net  proflta  procmed  daring  the  life  of  the  above  lease. 

[Signed]   K.  N.  Beed. 

[Signed]  A.  Voland. 

Witness:  O.  K.  Jost. 
Dated,  March  8,  1916. 

CsFcr  Mtar  sum  h*  mim  toplo  «  KBT-NUllBBR  in  all  Ker-NiimlMr«d  DlgwU  *  Induw 
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[1]  A  machine  of  the  kind  described  was  delivered  by  the  defend- 
ant lessor  to  the  plaintiff  lessee  at  tlie  latter's  place  of  business,  but  es- 
sential parts  of  it  were  missing,  and  were  never  furnished,  and  the 
learned  trial  justice  correctly  held  that  in  consequence  tiiere  was  no  de-  i 
livery  of  the  machine,  and  gave  judgment  for  the  plaintiff  in  a  sum 
representing  the  rental  paid  by  the  plaintiff  for  a  loft  hired  by  him  for  | 
the  purpose  of  operating  the  machine.  ! 

[2]  The  defendant  urges  that  the  contract  was  bad  for  lack  of  mu- 
tuality; that,  even  were  it  good,  the  trial  court  adopted  an  erroneous 
measure  of  damages ;  and  that  no  recoverable  daiuages  were  shown,  j 
In  support  of  his  contention  that  the  contract  was  void  for  want  of 
mutuality,  the  appellant  cites  Automatic  Vending  Companv  v.  Heins, 
39  Misc.  Rep.  788,  81  N.  Y.  Supp.  301 ;  Lerner  v.  Tetrazzini,  71  Misc.  : 
Rep.  182,  129  N.  Y.  Supp.  889  (affirmed  144  App.  Div.  928,  129  N.  Y.  ' 
Supp.  1 132),  and  other  cases  in  which  a  duty  was  laid  upon  one  of  the 
parties  to  the  agreement  without  the  imposition  of  the  slightest  obliga-  I 
tion  upon  the  other.    The  respondent  contends  that  the  agreement 
bound  tiie  plaintiff  to  operate  the  machine  for-a  year,  and  cites  Moran 
V.  Standard  OU  Company,  211  N.  Y.  187,  105  N.  E.  107. 

We  consider  it  very  doubtful  whether  a  valid  contract  can  be  spelled 
out  here  under  the  authority  of,  or  principle  expressed  in,  that  case; 
but  we  think  that  there  was  an  obligati(»i  upon  plcuntiff's  part  suffi- 
cient to  support  the  contract,  in  that  be  was  required  to  take  and  keep 
the  machine  for  a  year.  His  freedom  of  action  was  thus  limited,  and 
that  is  enough  to  make  the  agreement  a  binding  contract  (9  Cyc.  329), 
no  matter  how  powerless  the  lessor  may  have  been  to  enforce  operation 
of  the  machine  to  any  given  extent,  or  to  any  extent  whatsoever.  It 
may  have  been  the  defendant's  fault  or  misfortune  to  have  made  a 
contract  under  which  the  rights  and  advantages  apparently  so  largely 
preponderated  against  him,  or  he  may  have  had  good  and  stifficient 
reasons  for  thus  disposing  of  the  machine  and  taking  his  chances  in 
the  matter  of  operation  and  thus  of  profits  to  him.  In  any  event,  tlie 
plaintiff  was  bound  to  accept  and  care  for  the  machine  for  the  period 
of  a  year.  As  it  was  a  large  machine,  occupying  a  great  deal  of  room,  it 
was  not  likely  that  a  lessee  of  it  would  willingly  waste  the  space  re- 
quired for  its  housing,  but  rather  he  would  put  the  machine  to  use,  and 
if  the  defendant  was  willing  to  relinquish  possession  of  the  machine, 
with  the  risk  of  nonoperation,  we  are  aware  of  no  rule  of  law  that 
makes  such  a  bai^in  invalid. 

[3]  In  a  certain  respect  the  agreement  is  one-sided,  as  the  lessor  up- 
on delivery  of  the  machine  would  have  wholly  performed,  while  the 
lessee  upon  taking  the  machine  would  have  reserved  to  himself  the 
right  to  operate  or  not  as  he  should  choose.  But  mere  inadequacy  up- 
on one  side  of  a  contract  is  of  itself  not  enough  to  vitiate  it,  and  how- 
ever slight  the  plaintiff  lessee's  obligation  may  seem  to  have  been,  it 
was  sufi^cient  to  support  the  promise  of  the  defendant  to  let  the  ma- 
chine to  him  for  a  definite  period. 

[4]  We  are  of  die  opinion,  however,  that  the  trial  court  erred  in 
awarding,  as  damages,  the  rent  paid  by  the  plaintiff  for  the  loft  hired 
by  him  for  the  purpose  of  operating  the  machine.  Rochester  Lantern 
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Company  v.  Stiles  &  Parker  Press  Company,  135  N.  Y.  209,  31  N.  £. 
1018.  Such  damages  cannot  be  dassed  as  among  those  that,  as  matter 
of  law,  are  presmned  to  "ordinarily  and  naturally  flow  from  the  non- 
performance." Booth  V.  Spuyten  Duyvil  Rolling  Mill  Company,  60 
N.  Y.  487.  See,  also,  Hadley  v  Baxendale,  9  Exdi.  354;  Delafield  v. 
Armsby  Company,  131  App.  Div.  572,  116  N.  Y.  Supp.  71 ;  Globe  Re- 
fining Cconpany  v.  Landa  Cotton  Oil  Company,  190  U.  S.  540,  23  Sup, 


The  proof,  erroneously  admitted,  was  that  the  plaintiff,  subsequent 
to  the  making  of  the  contract,  notified  defendant  of  his  intention  to  take 
a  lease  of  the  loft  If  the  learned  trial  justice  relied  upon  this  notifi- 
cation as  a  onnmunication  "of  special  circumstances  fixing  or  affecting 
the  amount  of  damages,"  in  such  manner  as  to  cause  such  special  cir- 
cumstances to  be  regarded  as  "within  the  contemplation  of  the  par- 
ties" (Booth  Case),  he  was  in  error,  as,  in  order  that  the  special  cir- 
cumstances could  thus  form,  by  implication,  a  part  of  the  agreement, 
they  should  have  been  commimicated  to  and  known  by  the  defendant 
at  the  time  he  entered  into  his  engagement.   Same  cases. 

We  are  not  called  upon  at  tiiis  time  to  determine  what,  if  any,  dam- 
ages the  plaintiff  might  be  able  to  prove.  He  is  at  least  entitled  to 
nominal  damages.  We  have  decided  to  send  the  case  back  for  a  new 
trial,  upon  which  the  plaintiff  may  have  an  opportunity  of  showing 
such  damage,  if  any  there  be,  to  which,  under  the  proofs  as  then  ad- 
duced, he  may  be  legally  entitled. 

Ju<^;ment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  die  event.  All  concur. 


{Supreme  Court,  Ai^Iate  Term,  Blrst  Department.    March  8,  1917.) 

Landlord  and  'Kbnant  «J=»232 — Rbni^Auount  Recotebablb. 

A  monthly  tenant,  vacating  after  the  1st  day  of  the  month,  Is  IlaUe 
for  a  month's  rental  where  there  is  no  counterclaim,  although  the  land- 
lord relet  the  premises  during  such  month. 

rEd.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  |8 
935-939.1 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  tiie  Tinton  Building  Corporation  against  Richard  Butler. 
From  the  judgment,  plaintiff  appeals.  Judgment  affirmed  as  modified. 

Argued  February  term,  1917,  before  GUY,  PHILBIN,  and  MUL- 
LAN.  JJ. 

Carrington  &  Pierce,  of  New  York  City  (G.  D.  Carn'ngton,  of  New 
York  City,  of  counsel),  for  appellant. 

Herman  Bennet  Salomon  (Harry  G-  Guttman,  of  New  York  City, 
of  counsel),  for  respondent. 
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MULLAN,  J.  Defendant,  while  in  occupancy  as  a  monthly  tenant, 
vacated  after  the  commencement  of  the  month  for  the  rent  of  which 
this  suit  is  brought,  and  the  plaintiff  thereupon  let  the  premises  to 
anotlier  tenant.  The  learned  trial  justice  awarded  to  the  plaintiff 
only  that  portion  of  the  rent  that  represented  the  period  prior  to  his 
resumption  of  dominion  by  putting  the  new  tenant  in  possession.  As 
the  rent  for  the  month  was  due  and  payable  on  the  1st  day  of  the 
month,  and  there  is  no  counterclaim,  the  plaintiiT  must  recover  the 
rent  for  the  entire  month,  leaving  to  the  defendant  to  assert  what- 
ever rights  he  may  have  in  an  independent  action. 

Jud^ent  modihed,  by  increasing  the  same  to  the  sum  of  $25,  with 
interest  from  June  1,  1916,  and  appropriate  costs'in  the  court  below, 
and,  as  so  modified,  affirmed,  with  $25  costs  to  s^pellant  All  concur. 


(Supreme  Court,  Appellate  Term,  First  Department.    March  28,  1917.) 

Husband  and  Wife  €=>1B1(6) — ^Wifb's  Iilabilitt  iroa  HnasAHD's  Debts. 

Where  a  husband  leased  premises,  the  wife  could  not  be  charged  with 
the  rent  as  Implied  assignee  of  the  lease,  where  she  was  not  found  In 
possession  of  the  lease,  but  only.  If  in  poraession  at  all,  in  possession  of 
a  part  of  the  premises  as  sublessee.- 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Cent.  Dig.  |  681.1 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  George  Bovard  MacBride  against  Susie  Frances  Lacroix. 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and  com- 
plaint dismissed. 

Argued  March  term,  1917,  before  BIJUR,  HENDRICK,  and 
WEEKS,  JJ. 
George  F.  Allison,  of  New  York  City,  for  appellant 
Charles  K  Gostenhofer,  of  New  York  City,  for  respondent 

BIJUR,  J,  This  action  was  brought  and  tried  apparently  on  the 
theory  of  cliarging  the  defendant  as  implied  assignee  of  a  lease  made 
by  her  husband,  as  lessee,  with  the  plaintiff,  as  landlord,  and  on  the 
principle  announced  in  Frank  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  122 
N.  Y.  218,  25  N.  E.  332,  and  in  the  case  of  Bedford  v.  Terhune,  30 
N.  Y.  453,  86  Am.  Dec.  394.  The  error,  however,  of  applying  this 
rule  in  the  case  at  bar,  is  that  not  only  did  plaintiff  fail  to  prove  that 
defendant  was  found  in  possession  of  the  premises,  but  both  plain- 
tiff's and  defendant's  proofs  establish  the  fact  beyond  a  doubt  that 
defendant  was  not  in  possession  thereof,  either  wholly  or  partly,  as 
lessee  or  assignee  of  the  lease,  but  only,  if  in  possession  at  all,  in  pos- 
session of  a  part  of  the  premises  as  sublessee.  See,  also,  Dey  v.  Greene- 
baum,  82  Hun,  533,  31  N.  Y.  Supp.  610. 

Judgment  teversed,  witii  costs,  and  cc»nplaint  dismissed,  with  costs 
to  appellant.  AU  concur. 
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JOHNSON  V.  INTERBOROUGH  RAPID  TRANSIT  CO. 
(Sapreme  Court,  Appellate  Term,  First  Department.   March  8,  1017.) 

GOUBTS  «S=»190(2>— MUNICIFAI.  COOBxa— AFPEAI^-ACTION  IK  FOBVA  Paupkbis. 

Municipal  Court  Code  (Laws  1915,  c.  279)  i  154,  proTides  tbat  practice 
in  such  court  ghall  conform  to  that  in  the  Supreme  Court  Code  Civ. 
Proc.  I  461,  provides  that  a  person  who  has  been  [>ermitted  to  sue  lu 
forma  pauperis  shall  not  be  prevented  from  prosecuting  the  action  by 
reason  of  his  being  liable  for  the  coets  of  a  former  action.  The  plaintiff 
had  obtained  an  order  permitting  her  to  sue  In  forma  pauperis,  A  mo- 
tion to  stay  the  action  until  costs  of  a  former  action  were  paid  was  grant- 
ed, and  she  appealed.  Held,  tbat  appeal  will  lie  under  Municipal  Court 
Code,  S  164,  subd.  8,  and  tbat  the  order  granting  a  stay  until  payment  of 
such  costs  will  be  reversed. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan.  First  Dis- 
trict 

Action  by  Anna  Johnson  against  the  Interborough  Rapid  Transit 
Company.  From  an  order  granting  a  stay  until  payment  of  costs 
awarded  defendant  in  a  former  action,  plaintiff  appeals.  Reversed, 
with  costs. 

Argued  February  term,  1917,  before  GUY,  PHILBIN,  and  MUI^ 
LAN,  JJ. 

H.  G.  McDowell,  of  New  York  City  (Walter  S.  Kennedy,  of  New 
York  City,  of  counsel),  foi;  appellant. 

James  L.  Quackenbush,  of  New  York  City  (J.  S.  Meadow,  of  New 
York  City,  of  counsel),  for  respondent 

GUY,  J.  The  plaintiff  appellant,  on  September  25,  1916,  obtained 
an  order  herein  permitting  her  to  sue  in  forma  pauperis.  -The  de- 
fendant, before  answering,  made  a  motion  to  stay  tiie  action  until  the 
costs  of  a  former  action  were  paid,  which  motion  was  granted,  and  the 
zppcai  is  taken  from  the  order  so  entered. 

The  defendant  respondent  contends  that  no  appeal  lies  under  sec- 
tion 154  of  the  Municipal  Court  Code,  and  moves  to  dismiss  the  ap- 
peal. Section  461  of  the  Code  of  Civil  Procedure  specifically  pro- 
vides that  a  person  who  has  been  permitted  to  sue  in  forma  pauperis 
shall  not  be  prevented  from  prosecuting  the  action  by  reason  of  his 
bang  liable  for  the  costs  of  a  former  action  brought  by  him  against 
the  same  defendant  Section  15  of  the  Municipal  Court  Code  provides 
diat: 

"Ezcecit  aa  otberwiae  provided  In  this  a£t  <»r  In  tlie  rules,  the  practice,  plead- 
ings, fbrms  and  procedure  In  this  court  shall  conform,  as  near  as  may  be,  to 
the  practice,  pleadings,  forms  and  procedure  elating  at  the  time  in  like 
causes  In  the  Supreme  Cburt,  any  statutory  limitations,  heretofore  enacted, 
to  the  contrary  thereof  notwithstanding." 

It  was  clearly  the  intent  of  the  Le^slature,  therefore,  to  embody 
and  make  part  of  the  Municipal  Court  Code  the  provision  contained 
in  section  461  of  the  Code  of  Civil  Procedure.  Guttilla  v.  Engel,  95 
Misc.  Rep.  163,  15S  N.  Y.  Supp.  773.    The  Municipal  Court  was 
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therefore  without  power  to  issue  the  order  from  which  an  appeal  is 
taken,  and  under  section  154^  subd.  8,  of  the  Municipal  Court  Code, 
the  order  is  appe^able,  being  "an  order  which  the  court  had  not  the 

power  to  make." 

Order  reversed,  with  $10  costs.    All  concur. 


ART  COLOR  PRKITINQ  CO.  v.  LITTLE  et  aL 

(Sapreoie  Court,  Appellate  Term,  First  Department.   March  8,  1917.) 

1.  Landlord  and  Tenant  9=>213(5) — Dubebs  bt  Landixjrd — Addtiionai. 
Charges. 

Where  landlord  threatened  to  dtecontinue  night  light  and  power  serrice 
unless  tenant  paid  an  additl(mal  amount,  and  latter  paid  this  for  10 
months,  when  he  conld  have  obtained  service  elsewhere  Oiten  was  no 
duress. 

tEd.  Note.~ror  other  cases,  see  Landlord  and  Tenant,  O&xt.  Dig.  §| 


2.  Landz-obd  and  Tenant  «=>213(5) — Additionai.  Chabges  Paid  Cndeb  Peo- 

TEST — ReCOTEBT  BT  TENANT. 

Where  additional  paym^s  demanded  by  landlord  for  night  light  and 
power  service  were  paid  by  tenant  under  stipulation  that  they  should  be 
refunded  upon  a  legal  detenninatl(ni  of  the  r^t  to  make  such  diarge, 
the  tenant  could  recover  the  amount  paid. 

[Sd.  Note.— For  other  cases,  see  landlord  and  Tenant,  Omt.  Dig.  8S 
850,  860.] 

Lehman,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Art  Color  Printing  Company  against  Raymond  D. 
Little  and  others.  Judgment  for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Argued  November  term,  1916,  before  LEHMAN,  WHITAKER, 
and  FINCH.  JJ. 

Henry  W.  Bridges,  of  New  York  City  (Meyer  Nebenzahl,  of  New 
York  City,  of  counsel),  for  appellants. 
Henry  B.  Corey,  of  New  York  City,  for  respondent 

FINCH,  J.  [1]  The  plaintiff  leased  a  loft  from  the  defendants' 
testator,  and  agreed  in  the  lease  to  purchase  from  the  lessor  all  elec- 
tric light  and  power  needed  in  the  plaintiff's  business,  and  to  pay  for 
this  at  a  rate  specified  therein.  When  the  plaintiff  had  been  in  oc- 
cupation about  years,  the  landlord  demanded  an  additional  amount 
for  light  and  power  furnished  at  night.  The  trial  court  properly  held 
that  the  demand  was  entirely  unjustified,  and  that  the  landlord  was 
clearly  not  entitled  to  the  amount  additionally  demanded.  The  'land- 
lord, however,  threatened  to  discontinue  the  plaintiff's  night  service 
unless  the  plaintiff  paid  this  additional  amount,  and  the  plaintiff  ac- 
cordingly paid  each  month  for  the  ensuing  10  months  the  txtT3.  amount 
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demanded  hy  the  landlord.  The  aggregate  of  these  payments  is  $605. 
This  amount  plaintiff  now  seeks  to  recover. 
The  trial  court  awarded  judgment  for  the  plaintiff  for  the  full 

amount,  upon  the  ground  that  the  payments  were  made  under  duress. 
The  facts  do  not  support  a  finding  of  duress.  Plaintiff  might  have 
obtained  the  electric  current  elsewhere  than  from  the  landlord,  but 
perhaps  at  a  higher  price;  but  the  plaintiff  preferred  to  continue  for 
10  months  paying  the  extra  amount  to  the  landlord.  There  was  no 
duress.  Kienle  v.  Gretsch  Realty  Co..  133  App.  Div.  391,  117  N.  Y. 
Supp.  500. 

[2]  The  judgment  should  nevertheless  be  affirmed,  because,  as  al- 
leged in  the  complaint,  the  payments  were  made  on  condition,  and  upon 
the  understanding  that  such  payments  were  to  be  refunded  if  the  court 
should  ultimately  determine  that  the  payments  were  improperly  de- 
manded. When  the  question  of  the  extra  payments  first  arose  be- 
tween the  parties,  there^  was  some  correspondence  between  them  as 
to  the  best  method  of  'determining  judicially  whether  the  landlord 
had  a  right  to  demand  extra  charges.  The  corresponc^ce  culminated 
in  the  following  letter  from  the  plaintiff  to  the  landlord : 


"Mr.  Joseph  J.  litQe.  425  E.  24tta  St.,  Clt?— Dear  Sir:  In  accordance  with 
the  verbal  agreemmt  made  by  yoa  with  our  attorney,  Mr.  H.  B.  Oorey,  of  290 
Bioadiray.  we  will  pay  yon  the  extra  Charges  for  power  famished  at  nlglit 
to  us  at  425-435  East  24th  St.,  for  the  month  of  October,  1910,  and  current 
bills  thereafter,  until  the  question  of  our  legal  liability  for  those  extra 
charges  Is  settled.  We  make  all  these  payments  under  protest,  and  on  the 
distinct  understanding  that  we  waive  no  legal  rights,  and  that  the  amounts 
so  paid  shall  be  refunded  to  us,  If  and  when  It  shall  be  decided  that  we  are 
not  obligated,  under  the  lease  or  otherwise,  to  pay  extra  sums  for  night 
power.  We  do  this  so  as  to  prevent  the  shutting  off  of  the  power  at  night 
Trhidi  would  cause  us  great  damage  and  loss.  Of  course,  we  understand  that 
tbe  question  is  to  be  promptly  submitted  to  the  courts  for  decision. 


"Pile  with  lease." 

The  payments  were  all  made  pursuant  to  the  understanding  em- 
bodied in  the  above  letter,  and  the  landlord  never  in  any  way  re- 
pudiated any  part  of  this  letter.  It  must  be  held,  therefore,  that  the 
landlord  agreed  to  refimd  the  extra  payments,  and  the  judgment  should 
be  affirmed  on  that  ground. 

Judgment  affirmed,  with  costs. 

WHITAKER,  J.,  concurs. 

LEHMAN,  J.,  dissents,  on  the  ground  that  no  such  cause  of  action 
was  alleged  or  proved. 


"New  York  City,  Not.  2,  1910. 


"Very  truly  yours, 


Art  Color  Printing  Co. 
"Arnold  A.  SetawartE,  Pres. 
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BnL^O  T.  STUYVESANT  AUTO  TRADING  GO. 


(Bnprwe  Coort,  Appelate  Term,  rirst  Department  Uardi  8, 

\.  Master  and  Sebvant  ®=:>330(3)— Injuries  to  Thxsd  Pebsok— Evzdinc»— 
Ownership  ot  Autouobii.e. 

The  prima  facie  proof  that  the  custodian  of  an  antomobtle  was  eugaged 
in  owner's  service,  arising  from  admission  of  ownership,  held  adequately 
overcome  by  owner's  proof  that  he  did  not  have  control  of  the  car  at  the 
time  it  collided  with  a  pedestrian. 

[Kd.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  (  1272.] 

2.  Tbial  <s»191(1) — OoABOE  TO  JuBT— AaeuHFTion  OF  Facts  Not  Suppobteu 
BY  Evidence. 

An  assumption  by  court,  in  chai^,  of  facts  not  wholly  supported  by  evi- 
dence, held  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  H  420,  421,  435.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. ^ 

Action  by  Leopoldo  Milano  against  the  Sttiyvesant  Auto  Trading 
Company.  From  a  judgment  of  the  Municipal  Court,  for  plaintiff, 
and  from  an  order  denying  defendant's  motion  for  a  new  trial,  it 
appeals.   Reversed,  and  new  trial  ordered,  with  costs. 


Ar^ed  February  term,  1917,  before  GUY,  PHILBIN,  and  MUL- 
LAN,  JJ. 


Lewis  &  Schaap,  of  New  York  City  (Herman  M.  Schaap,  of  I^ew 
York  City,  of  counsel),  for  appellant. 

San  &  Eisner,  of  New  York  City  (Joseph  H.  San,  of  New  York 
City,  of  counsel),  for  respondent. 

PHILBIN,  J.  The  plaintiff  was  struck  and  injured  by  an  auto- 
mobile, owned  by  the  defendant,  while  crossing  Fifth  avenue,  near 
110th  street,  in  the  borough  of  Manhattan.  The  defendant  claimed 
that  the  accident  was  due  to  the  negligence  of  the  plaintiff,  and  that 
the  chauffeur  operating  the  car  exercised  due  care  and  had  the  ma- 
chine under  control.  It  also  claimed  that  the  chauffeur  was  not  operat- 
ing the  car  on  its  behalf,  but  on  behalf  of  a  corporation  known  as 
the  Ninth  Street  Garage. 

The  case  was  tried  by  the  court  with  a  jury.  Upon  the  question  of 
negligence  and  the  cause  of  the  accident  there  was  enou^  proof  to 
sustain  the  finding  of  tiie  jury  that  it  was  the  fault  of  the  chauffeur, 
and  that  the  plaintiff  was  not  chargeable  with  contributory  negligence. 

[1]  The  question  whether  the  defendant  was  operating  the  auto- 
mobile, and  had  it  under  its  control,  requires  more  consideration.  It 
was  conceded  by  the  defendant  that  it  owned  tiie  car  at  the  time  of 
the  accident,  and  therefore  there  was  prima  facie  proof  that  the  cus- 
todian of  the  automotnle  was  then  engaged  in  the  owner's  service. 


Ferris  V.  Steriing,  214  N.  Y.  249,  108  N.  E.  406,  Ann.  Cas.  1916D. 
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The  defendant,  however,  ofiFered  evidence  tending  to  show  that  the 
car  was  being  operated  by  the  Ninth  Street  Garage.  The  chauflFeur 
Icncw  only  the  latter  corporation,  had  been  employed  by  it  for  over  a 
year,  and  received  his  wages  from  it.  He  had  never  heard  of  the 
defendant  corporation.  A  lease  of  several  automobiles,  including  the 
one  in  question,  by  the  defendant  to  the  Ninth  Street  Garage,  executed 
about  three  years  before  the  accident,  was  received  in  evidence.  It 
provided  for  the  payment  the  lessee  to  the  defendant  of  $1,650 
per  month.  The  passenger  in  the  car  at  die  time  testified  that  he 
hired  it  from  the  Ninth  Street  Garage,  to  whidi  he  had  telephoned. 

To  meet  this  evidence,  the  plaintiff  called  a  young  .woman,  who  tes- 
tified that  she  was  one  of  the  incorporators  of  the  defendant,  and  also 
of  the  Ninth  Street  Garage.  She  was  secretary  of  both.  Her  father 
was  the  general  manager  of  the  latter  corporation.  The  two  companies 
had  the  same  address  and  kept  their  books  of  account  there.  The 
chauffeurs  were  employed  by  the  Ninth  Street  Garage. 

[2]  The  pla^tiff  took  the  position  on  the  trial  that  the  arranganent 
between  the  two  corporations  was  mer^  a  subterfuge,  to  enable  de- 
fendant to  ^cape  liability  in  sudi  a  case  as  this,  and  the  learned  trial 
court  apparently  took  that  view,  as  is  strongly  indicated  by  his  charge 
to  the  jury,  which  assumed  facts  as  to  the  identity  of  the  two  com- 
panies that  were  not  wholly  supported  by  the  evidence. 

The  two  corporations  were  openly  doing  business  in  their  respective 
capacities,  and  there  was  no  difficulty  in  ascertaining  that  fact  TTie 
passei^r,  when  he  hired  the  car,  called  the  Ninth  Street  Garage  on 
the  telephcme.  If  there  was  a  scheme  by  which  the  apparently  more 
responsible  corporation,  the  defendant  owner  of  the  automobUe,  was 
to  avoid  liability  by  acting  behind  a  mere  form  of  corporate  entity, 
the  plaintiff  was  bound  to  put  in  some  evidence  upon  which  such  a 
question  of  fact  could  be  submitted  to  the  jury.  He  failed  to  do  so. 
There  is  nothing  in  the  record  to  show  that  even  the  stockholders,  or 
all  the  officers,  were  the  same  in  both  companies.  There  was  no  evi- 
dence, except  as  above  stated,  tending  to  destroy  the  effect  of  the 
lease,  the  testimony  as  to  the  employment  of  the  chauffeur,  and  the 
ostensibly  separate  interests  of  the  corporations. 

We  think  the  presumption  raised  by  the  defendant's  ownership  of 
the  automobile  was  adequately  overcome  bv  the  proof  offered  by  de- 
fendant, showing  it  did  not  have  control  oi  the  car  at  the  time  of  the 
accident.  Not  only  because  plaintiff  failed-  to  meet  this  proof,  but 
also  by  reason  of  errors  committed  in  the  chai^  to  the  jury,  a  re- 
versal is  required. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  $30  costs 
to  apfwllant  to  abide  the  event.  All  concur. 
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WAQMAN  T.  BAKST. 


(Supreme  Court,  Appellate  Term,  rtrst  Departnftnt   ManA  16,  1917.) 

L  Tendeb  e=s>24 — Coumon-Law  Requisites. 

Under  tbe  common  law  a  tender  made  before  suit  itfast  be  kept  good, 
and  followed  by  payment  Into  coart  after  suit  broni^t,  and  those  fiicts 
must  be  shown  by  tbe  party  making  the  tender. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent  IM^.  U  79-81,  01,] 

2.  Costs  «=»42(3) — Tendeb  of  Costs — Statutes. 

Under  Municipal  Court  Code  (Laws  1915,  c.  279)  |  SI,  providing  that 
defendant  may,  after  suit  Is  brought  and  before  answer,  offer  judgment 
for  the  amount  admitted  to  be  due  and  costs,  or  In  lieu  of  sudi  offer  de< 
posit  in  court  the  amount  be  deems  to  be  due  and  coats  then  accrued,  and 
that  unless  plaintiff  recoren  a  more  tavoraUe  Judgment  nether  party 
can  recover  costs,  plaintiff  Is  entitled  to  recover  costs  against  a  defend- 
ant who  tendered  the  amount  due  before  suit  was  brought,  hot  did  not 
keep  his  tender  good,  and  after  suit  deposited  In  court  only  Uie  amount 
due,  without  the  costs  then  accrued. 

[Ed.  Note^For  other  cases,  see  Coats^  Cent  Dig.  H  189,  147J 

3.  CoBTB  *5»42(1}— Tbwueb — Statutes — Coi7it.iaTiiTa  PBOTiaions. 

Code  GlT.  Proe.  731-734,  made  applicable  to  Municipal  Courts  by  Mn- 
nldpal  Court  Code,  {  15,  and  which  authorized  tender  amount  dne  and 
costs  accrued  after  suit  Is  brought,  after  which  tender  plaintiff  canuut 
recover  costs,  but  must  pay  defendant's  costs.  If  he  recovers  no  more  than 
the  tender,  is  nrodiSed  as  to  proceedings  In  the  Municipal  Courts  by  Mu- 
nMi»l  Court  Code,  |  81,  referring  to  tender,  and  providing  that,  if  plain- 
tiff proves  no  more  than  the  tender  by  defendant,  ndtber  party  recovers 
cwts. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent.  Dig.  1 137.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Maurice  W^;man  against  Harry  Bakst,  trading  as  the 
Ideal  Cloak  &  Suit  Company.  Judgment  for  the  plaintiff  for  only  the 
amount  tendered  by  defendant,  without  costs,  and  plaintiff  appeals. 
Reversed,  and  judgment  directed  for  plaintiff  for  that  amount,  with 
costs. 

Argued  February  term,  1917,  before  GUY,  PHILBIN,  and  MUI^ 

LAN,  JJ. 

Foulds  &  Galland,  of  New  York  City  (Andrew  Foulds,  Jr.,  of  Npw 
York  City,  of  counsel),  for  appellant. 

Goldstein  &  Goldstein,  of  New  York  City  (David  Goldstein  and  K. 
J.  Bisgyer,  both  of  New  York  City,  of  counsel),  for  respondent 

PER  CURIAM.  This  action  was  brought  to  recover  for  work,  la- 
bor, and  services  performed  and  for  materials  furnished.  Defendant 
set  up,  among  other  defenses,  that  the  plaintiff  had  agreed  to  perform 
the  work  and  furnish  the  materials  for  the  sum  of  $8,  and  upon  this 
issue  the  court  below  found  in  favor  of  the  defendant.  The  defendant 
claimed  in  his  answer  that  he  tendered  this  amount  to  the  plaintiff 
before  the  commencement  of  the  action,  and  that  before  the  trial  he  had 
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deposited  that  amount  into  court.  The  court  below  found,  as  stated  in 

a  memorandum  filed  by  the  trial  justice,  that: 

"Tbe  defendant  •  •  •  actually  (rffered  and  tendered  to  the  plaintiff  the 
snm  of  $8  before  the  ooTtimencement  of  the  action,  and  the  defendant  In  aid 
of  bis  plea  of  tender  was  privileged  to  make  etepotU  ot  the  amount  with  the 
clerk  at  any  time  before  tri/U,  and  the  court  haTlng  found  as  a  matter  of 
fact  that  the  $8  was  owing  the  plaintiff,  Judgment  should  be  for  the  de- 
fendant'* 

[1]  As  the  record  stands,  this  finding  was  error.  We  know  of  no 
statutory  provision  regarding  a  tender  before  suit  brought.  Under  the 
common  law  a  tender  made  before  suit  was  required  to  be  kept  good, 
and  followed  by  pa3TTient  into  court  after  suit  was  brought,  and  the 
party  making  the  tender  was  required  to  show  that  he  had  always  kept 
the  amount  tendered  ready  to  pay  oyer  when  demanded,  and  to  bring 
the  same  money  into  court   Roosevelt  v.  Bulls  Head  Bank,  45  Barb. 


[2]  Section  81  of-  the  Municipal  Court  Code  has  reference  to  a 
written  offer  of  judgment  to  be  made  after  suit  and  before  answering, 
and  such  offer  must  include  costs.  If,  in  lieu  of  a  written  offer,  the 
defendant  desires  to  deposit  the  money  in  court,  it  must  be  the  same 
amount  as  "his  offer,"  which,  of  course,  must  also  include  costs.  These 
costs  would  be,  at  least,  the  clerk's  fees  for  filing  the  summons,  proof 
of  service,  and  trial  fee  (section  173,  M.  C.  C),  and  the  fee  for  serv- 
ice of  the  summons,  if  any  (section  178,  M.  C.  C.)-  ^^^en  an  offer  of 
judgment  is  thus  made,  or  if  a  sum  of  money  equal  thereto  is  deposit- 
ed, unless  the  plaintiff  recovers  a  more  favorable  judgment,  neither 
party  can  recover  costs.  Section  81,  M,  C.  C;  Lauer's  Municipal 
Court  Practice,  403. 

[3]  By  the  provisions  oJ  section  15  of  the  Municipal  Court  Code, 
sections  731,  732,  and  734  of  the  Code  of  Civil  Procedure  are  applica- 
ble to  the  Municipal  Court;  but  those  sections  only  apply  to  a  tender 
made  after  suit  is  brought  and  before  trial.  Such  a  tender  can  only  be 
made  when  the  complaint  demands  judgment  for  a  sum  of  money  only, 
and  the  action  is  brought  to  recover  a  sum  certain,  or  which  may  be  re- 
duced to  a  certainty  by  calculation,  or  to  recover  for  a  casual  or  in- 
voluntary personal  injury  or  a  like  injury  to  property.  It  must  be  made 
before  trial  and  include  costs  of  the  action  "to  that  time."  Section  731. 
Such  tender,  to  be  efl?ectual,  unless  accepted,  must  be  paid  into  court 
before  trial,  and  a  notice  in  writing  served  upon  plaintiff's  attorney  be- 
fore trial,  and  within  10  days  after  the  tender.  Section  732.  If  it  ap- 
pears upon  the  trial  that  tiie  sum  tendered  was  sufficient  to  pay  the 
plaintiff's  demand,  and  also  to  pay  the  costs  of  the  action  up  to  the 
time  of  the  tender,  the  plaintiff  cannot  recover  costs,  but  must  pay  the 
defendant's  costs  from  that  time.  Section  733,  Code  of  Civil  Proced- 
ure. Section  734,  C.  C.  P.,  provides  when  the  tender  must  be  deducted 
from  the  recovery,  etc. 

It  would  seem  that  the  provisions  of  section  733  of  the  Code  of  Civil 
Procedure  must  be  re^rded  as  having  been  modified  by  section  81  of 
the  Municipal  Court  Code,  so  that,  upon  a  deposit  of  a  sum  equal  to 
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and  in  lieu  of  the  defendant's  written  offer  of  judgment  being  made, 
the  costs  recoverable  would  be  governed  by  the  latter  sectkm,  and  not 
by  section  733,  Code  of  Civil  Procedure.  In  the  present  case  the  de- 
fendant pleaded  a  tender  made  before  suit ;  but  no  attempt  was  made  to 
prove  it,  and  there  is  no  claim  made  that  the  deposit  of  $8  covered  any 
costs.  By  an  evident  inadvertence  the  clerk  entered  judgment  in  favor 
of  the  defendant  for  the  sum  of  $8  and  costs.  The  judgment  should 
have  been  in  favor  of  the  plaintiff  for  that  sum  and  costs,  thus  enabling 
the  plaintiff  to, recover  at  least  his  disbursements;  the  amount  of  the 
payment  into  court  to  be  credited  upon  the  judgment.  Rumpf  v.  Schiff, 
109  N.  Y.  Supp.  51. 

Judgment  reversed,  and  judgment  directed  in  favor  of  the  plaintiff 
for  the  sum  of  $8  and  costs  in  the  court  below,  and  without  costs  to 
either  par^  upon  this  appeal. 


WARNB  T.  WHITE  et  al. 
(Sapreme  Oonrt,  Appellate  Term,  lint  Department   March  16,  1917.) 

\.  BBOKBBS  ^=»71 — AlJTESa.NO  CONTUCT — C0ICFEN8ATION  OT  AaKST. 

Where  a  contract  gtvlag  plaintiff  the  privilege  of  selling  defmdant'a 
place,  he  to  receive  all  that  the  property  sold  for  above  a  stated  sum, 
was  executed  the  same  day  as  a  contract  fbr  sale  was  drawn  up.  whldi 
stated  that  the  place  contained  16%  acres,  more  or  less,  but  which  waa 
altered  by  the  purchaser,  so  as  to  provide  that,  If  the  quantity  was  less, 
a  pro  rata  deduction  should  be  made  from  the  purchase  price,  the  con- 
tract for  compensation  was  plain  and  unambiguous,  and  cannot  be  modi- 
fled,  so  as  to  entitle  plaintiff  to  compensatlcMi  on  the  price  which  would 
have  been  received  by  the  pnrdiaser  U  the  property  had  contained  the 
full  16^  acres. 

[Ed.  Note^For  other  cases,  see  Brokers,  Cent.  Dig.  i  06.] 

2.  Bbokeks  4^86(S — Action  tor  Compensattoit — Evidence — Misrepbesen- 

TATIONB. 

In  an  action  for  an  agent's  compensation  for  selling  land,  evidence 
held  not  to  show  that  defendants  represented  absolutely  the  quantity  of 
land  they  owned,  so  as  to  entitle  plaintiff  to  recover  compensation  based 
on  the  contract  price,  without  deduction  for  shortage  in  the  acreage. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  {  117.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Oilman  B.  Wame  against  Grace  E.  White  and  another. 
Judgment  for  the  plaintiff,  and  defendants  appeal.  Reversed,  and  judg- 
ment directed  for  defendants. 

Argued  February  term,  1917,  before  PHILBIN  and  MULLAN,  JJ. 

Albert  Faick,  of  New  York  City,  for  appellants. 
Graves,  Miles  &  Yawger,  of  New  York  City  (Charles  S.  Yawger^ 
of  New  York  City,  of  counsel),  for  respcmdent. 
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PHILBIN,  J.  The  plaintiff  was  employed  by  the  defendants  to 
sell  certain  real  estate  and  the  buildings  and  improvements  thereon 
belonging  to  them,  situate  at  Morristown,  N.  J.,  and  brought  this  ac- 
tion to  recover  a  balance  alleged  to  be  due  him  as  compensation  in 
effecting  the  sale.  A  formal  authorization  in  writing  was  given  plain- 
tiff by  the  defendants  "to  sell  our  place  at  the  corner  of  Sussex  ave- 
nue and  Washington  Valley  road,  Morristown,  N.  J."  It  further  pro- 
vided for  the  terms  of  the  sale,  and  referred  to  some  personal  effects 
as  being  included  in,  the  sale.  The  contract  of  employment  was  like- 
wise in  writing,  and  stated  that,  if  the  plaintiff's  parties  bought  "our 
place/'  defendants  would  give  him  all  moneys  received  over  $17,000 
for  his  efforts.  Both  papers  tx>re  date  September  5,  1916.  The  prop* 
crty  was  later  sold  to  one  Keusch,  who  paid  $17,875  for  it,  and  who 
was  introduced  by  plaintiff  to  the  defendants.  The  contract  of  sale 
fixed  the  purchase  price  at  $19,000,  but  it  was  also  provided  that  the 
property  was  purchased  at  the  rate  of  $500  an  acre,  and  that,  if  the 
quantity  were  shown  by  a  survey  to  be  less  than  16.41  acres,  the  pur- 
chaser should  deduct  a  proportionate  sum  from  the  purchase  price  at 
the  above  rate.  Subsequently,  a  survey  was  made,  and,  there  bein^ 
only  about  14  acres  shown,  the  price  was  adjusted  at  $17,875. 

If  the  above  constituted  all  the  facts  alleged,  the  plaintiff  would 
obviously  be  entitled  to  $875,  or  the  excess  over  $17,000,  as  his  com- 
pensation. He  claims,  however,  that  he  should  receive  $2,000,  or  on 
die  basis  of  a  sale  for  $19,000  of  16.41  acres,  and  demands  that  in  ad- 
dition to  the  $1,000  i^d  to  him  by  -the  defendants,  he  should  receive 
a  like  amount  as  the  balance  of  his  cOmpensati(»i.  Hie  defendants  ex- 
plain the  i»yment  of  $1,000,  instead  of  $875,  by  saying  that  it  was 
paid  by  mistake,  and  when  defendants  believed  they  would  receive 
more  Uian  enough  to  justify  the  payment  under  the  contract  of  em- 
ployment. They  now  counterclaim  for  the  difference,  or  $125.  The 
plaintiff  contends  that  the  defendants  represented  to  him  that  their 
property  contained  16.41  acres  and  that  when  he  accepted  the  employ- 
ment he  relied  upon  such  representation,  and  is,  therefore,  entitled 
to  a  compensation  founded  upon  it;  in  short,  that  he  sold  a  property 
containing  the  above  number  of  acres,  and  if  the  defendants  were 
not  able  to  convey  all  he  sold,  he  should  not  have  his  compensation 
decreased  because,  in  an  adjustment  with  his  purchaser,  the  defend- 
ants had  to  reduce  the  consideration  to  be  paid. 

Practically  the  sole  issue  litigated  on  the  trial  was  as  to  whether  the 
defendants  had  made  such  a  representation.  The  plaintiff  and  a  wit- 
ness called  by  him  insi^d  that  the  defendants  had,  and  the  latter  de- 
nied so  doing.  The  jidaintiff  was  not  a  real  estate  broker.  He  had 
first  learned  of  the  property  when  looking  for  real  estate  to  purchase 
on  his  own  account  One  Auetbach,  a  real  estate  broker,  had  shown 
plaintiff  the  defendant's  property.  Later,  plaintiff  asked  defendants 
if  h'e  would  receive  a  commission  if  he  sold  the  property,  and  was 
told  he  would.  A  day  or  two  later,  he  obtained  the  above  authoriza- 
tion and  employment  E^reements.  On  the  day  those  papers  were  sign- 
ed, the  defendants  also  signed  and  delivered  to  plaintiff  a  proposed 
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contract  of  sale,  to  be  executed  by  said  Keusdi,  the  iM-o^)ective  pur- 
chaser. It  referred  to  the  property  as  "containing,  more  or  less,  \6yz 
acres  from  the  recorded  deeds  of  me  two  parcels  (the  property  being 
so  divided).  When  the  contract  was  presented  to  Keusch,  he  refused 
to  sign  it,  and  it  was  changed  into  the  form  signed,  as  already  stated. 
The  plaintiff  testified  that  he  could  not  swear  that  the  defendant,  Henry 
J,  White,  did  not  say  that  he  bought  the  place  as  about  16*/^  acres. 
The  plaintiff  said  that  he  first  got  the  impression  there  were  16^^ 
acres  from  the  broker,  Auerbach,  and  that  the  tonversation  with  the 
defendants  about  the  acreage  took  place  before  i^ntiif  spoke  about 
acting  as  a  broker. 

The  defendant  Henry  J.  White  denied  that  he  had  ever  stated  with- 
out qualification  that  there  were  16V^>  acres.  He  said  that  he  told 
plaintiff  that  they  had  bought  the  property  for  16^  acres,  but  had 
never  had  it  surveyed,  and  could  not  say  what  acreage  there  was.  He 
is  corroborated  as  to  the  uncertainty  regarding  the  acreage  by  the  use 
of  the  words  "more  or  less"  in  the  proposed  contract  given  to  plaintiff 
at  the  time  the  written  contract  of  employment  was  made.  Any  hon- 
est belief  on  the  plaintiff's  part  that  it  was  intended  to  represent  there 
was  a  fixed  quantity  of  16^  acres  must  have  been  removed  by  his 
reading  the  paper. 

[1]  The  agreement  was  not  the  ordinary  broker's  agreement,  but 
was  peculiar  to  the  transaction.  The  plaintiff  was  to  get  all  over 
$17,0(X)  received  by  the  defendants  for  their  place.  It  was  apparently 
contemplated  by  the  parties  that  no  more  than  that  sum  might  be  re- 
ceived, in  which  event  the  plaintiff  would  receive  no  compensation.  It 
is  highly  improbable  that,  if  plaintiff  attached  the  importance  to  the 
acreage  he  now  seeks  to  fix,  he  would  not  have  had  references  made 
to  it  in  the  employment  agreement  and  authorization.  Everything  in 
the  intercourse  between  the  parties  points  to  the  conclusion  that  the 
plaintiff  undertook  to  sell  the  defendants'  property  as  it  then  stood, 
and  without  reliance  upon  it  containing  any  specific  quantity  of  acres. 
The  two  agreements  in  writing  made  with  him  are  not  ambiguous  or 
indefinite,  but  adequately  set  forth  the  property  to  be  sold  and  the 
other  essential  details.  Furthermore,  the  plaintiif  was  fully  acquainted 
witii  the  pr(^erty,  and  the  papers  in  question  must  be  deemed  to  clear- 
ly embrace  his  understanding  of  the  nature  and  extent  of  his  employ- 
ment. 

[2]  We  think  that,  not  only  is  he  precluded  from  altering  the  agree- 
ment so  made  by  inserting  therein  an  additional  provision  as  to  the 
quantity  of  acres,  but  that  the  entire  record  fails  to  support  his  con- 
tention that  representations  in  that  regard  were  made  by  the  defend- 
ants and  relied  upon  by  him. 

Judgment  reversed,  with  $30  costs  to  appellants,  and  complaint  dis- 
missed, with  costs,  and  judgment  directed  ia  favor  of  the  defendants 
for  $125  on  their  counterclaim. 


MULI^N,  J.,  concurs. 
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WOLFF  T.  DONOHUB. 
(Snpreme  Court,  Appellate  Terra.  First  Departmrat   HarcSi  28,  1917.) 

1.  I^DLOBD  AND  Tenant  ©=»184(2) — Deposits  fob  Rent — ^Pbksumptions. 

Where  the  lease  recited  a  monthly  rental  of  $200,  and  $200  was  paid 
by  the  lessee,  It  must  be  assumed  that  It  was  i^ld  as  rent  for  the  first 
raMith,  and  not  as  a  deposit,  within  the  ordinary  meaning  of  sndi  word 
as  used  In  leases. 

[EA.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  {S 
-[5-748.] 

2.  Landlobd  ANn  Tenant  e=alS4(2) — ^Bbcagh  dp  Lbabi: — BacovraY  or  Db- 

Fosrr. 

Where  plaintiff  sued  for  an  alleged  d^wslt  under  a  lease  on  account 
oC  the  landlord's  finilure  to  provide  premises  in  the  agreed  condltI(Hi,  re- 
covery would  he  unauthorhEed,  nnlen  she  had  a  right  to  resdnd  on 
Qccoont  of  sndi  failure. 

[Ed.  Kote.-~For  other  casest  see  Iisndlord  and  Tenant,  Cent.  Dig.  M 

745- 748J 

3.  Lanolobd  and  TavAKT  «»184(2)  —  DsFOBiTB  —  BicovKBT — Bbhaoh  or 

Lease. 

Where  an  apartment  lease  recited  that  there  were  seven  rooms  and 
six  closets,  surrender  by  the  landlord  of  the  apartment  with  one  closet 
locked  would  entitle  the  lessee  to  recover  a  deposit. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant^  Cent.  D^.  IS 

746- 748J 

^  L&HDLOKD  AND  TSNANT  «=»84<2) — ^DEPOBTrS — RSCOVXBT — BSEAOH  OV  IJUBB. 

Where  plaintiff  rented  a  furnished  apartment,  which,  when  inspected, 
contained  a  vlctrola,  silver-plated  knives,  forks,  and  spoons,  lace  bed- 
spreads, and  towels,  and  defendant  surrendered  the  premises  without  the 
vlctrola,  with  nickel-plated  knives,  forks,  and  spoons,  with  inexpensive 
bedspreads  and  a  lesser  number  of  towels,  such  variations  would  not 
Justify  a  resdraion  of  the  cmtract. 

[Ed.  Note.— For  other  cases,  aee  Landlord  and  Tenant,  Cent.  Dig.  I  97.] 

Hnllan,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Flora  Wolff  against  Stephen  J.  Donohue.  Judgment  for 
defendant,  and  plaintiff  appeals.  Affirxned. 

Argued  February  term,  1917,  before  GUY,  PHILBIN.  and  MUL- 
LAN.  JJ. 

Paskus,  Gordon  &  Hyman,  of  New  York  City  (Arthur  B.  Hyman 
and  Stanley  M.  Lazarus,  both  of  New  York  City,  of  counsel),  for  ap- 
pellant. 

'  Samuel  Hellinger,  of  New  York  City,  for  respondent 

GUY,  J.  Plaintiff  sues  to  recover  money  alleged  to  have  been  de- 
posited by  her  with  defendant  as  security  for  the  faithful  performance 
by  plaintiff  of  a  written  lease  whereby  defendant  leased  to  plaintiff  a 
furnished  apartment.  The  an.swer  is  a  general  denial;  defendant  con- 
tending that  the  payment  of  $200  made  by  plaintiff  to  defendant  was  not 
a  deposit,  but  was  the  amount  of  the  first  month's  rent  of  the  premises. 

«=»For  other  osms  Me  mom  ttwio  &  KBY-NUUBfiB  in  >U  Key-NumtMred  OIkbsu  A  Indexes 
lOi  N.T.S.— 8 
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[1]  At  the  time  of  the  signing  of  the  lease  $200  was  paid  by  the 
plaintiff  to  the  real  estate  agent  who  negotiated  the  letting.  The  lease 
specifies  a  rentai  for  the  first  4  months  of  the  months  term  at 
$200  a  month.  No  reference  is  made  therein  to  a  deposit ;  and  in  the 
absence  of  any  evidence  to  the  contrary,  it  must  be  assumed  that  the 
$200  was  paid  by  plaintiff  as  rent  for  the  first  month  of  the  term,  not 
as  a  deposit  within  the  ordinary  meaning  of  that  word  as  used  in  leases. 

Plaintiff  testified  that  when  the  premises  were  exhibited  to  her  there 
was  a  victrola  among  the  articles  in  the  apartment,  some  lace  bed- 
spreads and  pillow  shams,  and  silver  table  ware;  that  she  agreed  that 
silver-plated  ware  might  be  substituted  in  place  of  the  silver  ware,  in 
equal  quantities ;  that  she  asked  about  the  closets,  and  was  told  there 
were  six  closets ;  that  when  the  time  came  for  delivering  the  premises 
to  her  she  found  that  the  lace  bedspreads  and  pillow  shams  had  been 
removed;  that,  instead  of  silver-plated  ware,  nickel-plated  ware  had 
been  substituted,  in  small«'  quantities,  for  the  silver  ware  that  was 
there  when  the  premises  were  exhibited  to  her;  that  defendant  had 
placed  certain  articles  in  one  of  the  closets  and  refused  to  deliver  the 
to  her,  saying  it  had  been  lost ;  and  that  plaintiff  thereupon  refused  to 
accept  the  premises  and  demanded  the  return  of  the  $200. 

Defendant's  wife,  who  conducted  the  entire  transacti<Mi  for  the  de- 
fendant, testified  that  it  was  specifically  agreed  and  understood  between 
her  and  the  plaintiff,  at  the  time  the  premises  were  exhibited  to  plain- 
tiff* that  the  lace  bed  fitting  should  not  be  left  in  the  premises,  but 
should  be  replaced  by  other  spreadings  to  be  furnished  by  defendant ; 
that  the  table  ware  should  be  removed,  and  that  defendant  might  retain 
one  of  the  closets  in  which  to  store  certain  articles,  which  plaintiflF 
stated  she  did  not  desire  to  have  left  with  her,  and  that  it  was  distinctly 
stated  that  the  victrola  would  not  be  allowed  to  remain ;  that  when  she 
tendered  the  premises  to  plaintiff  all  of  the  articles  agreed  by  her  to  be 
left  with  the  plaintiff  were  on  the  premises,  with  the  exception  of 
some  3  or  4  towels,  there  being  only  8  towels  there,  instead  of  12 ;  that 
she  told  plaintiff  she  would  supply  the  3  or  4  towels  at  once,  and  would 
deliver  the  key  of  the  locked  closet  to  her,  and,  as  matter  of  fact,  did 
tender  the  key  to  plaintiff. 

The  lease  refers  to  a  schedule  to  be  annexed  to  the  lease  containing 
a  list  of  articles  of  furniture  and  furnishings  which  were  to  go  with  the 
premises ;  but  no  schedule  was  signed  by  the  parties  or  so  attached  to 
the  lease. 

[2]  There  was  no  formal  written  pleading,  but  at  the  foot  of  the 
summons  it  is  stated : 

"The  uaturc  and  substance  of  tbe  cause  of  action  1b  breadi  of  contract  to 

recover  deposit  ot  $200." 

While  the  caus?  of  action  is  upon  an  alleged  breach  of  contract  by 
defendant,  the  suit  is  not  to  recover  damages  for  breach  of  contract, 
for  plaintiff  after  defendant's  alleged  default  refused  to  be  bound  by 
the  onitract  and  demanded  the  return  of  ^e  mon^  paid.  It  is  clear, 
therefore,  that  unless  plaintiff  had  a  right  to  rescind  the  contract  be- 
cause of  defendant's  alleged  failure  to  perform  a  recovery  would  be 
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unautiiorized.  PiTor  v.  Poster,  13frN.  Y.  171,  29  N,  E.  123;  Dxig^ 
r.  Hendrickson,  S9  Misc.  Rep.  421,  151  N.  Y.  Supp.  858. 

It  follows  that  the  question  at  issue  was  whether  the  extent  of  de< 
fendant's  nonperformance,  if  any,  justified  the  rescission  of  the  con- 
tract, not  whether  the  defendant  had  performed  the  contract.  "Re- 
scission of  a  contract  is  not  permitted  for  a  casual,  technical,  or  unim- 
pcntant  breach  or  failure  of  performance,  but  only  for  a  breach  so  sub- 
stantial as  to  tend  to  defeat  the  very  object  of  the  contract."  Black 
on  Rescission  and  Cancellation,  §  197.  "A  partial  failiu^  of  perform- 
ance of  a  contract  will  not  give  grounds  for  its  rescission,  unless  it  de- 
feats the  very  object  of  the  contract,  or  readers  that  object  impossi- 
ble of  attainment,  or  unless  it  ocmcems  a  matter  of  such  prime  im- 
portance that  the  contract  would  not.  have  been  made,  if  default  in  that 
particular  had  been  expected  or  contemplated."  Id.  §  198;  and  see  2 
Parsons  Cont  (9th  Ed.)  bottom  pages  833, 834.  In  Dubois  v.  Delaware 
&  Hudson  Canal  Co.,  4  Wend.  285,  the  court  says  (page  289) : 

"£ver7  breadi  of  a  spedal  Bfreement  by  one  party  does  not  autborize  the 
other  to  treat  it  as  rescinded ;  but  there  are  some  breaches  that  do  amount 
to  an  abandonment  of  it.  There  Is  not,  perhaps,  any  precise  rule  which,  when 
applied  to  the  breach  of  a  contract,  certainly  settles  the  question  whether  it 
Is  thereby  abandoned  or  not ;  but,  if  the  act  of  one  party  be  each  aa  neces- 
sarily  to  prevent  the  other  frcHU  performins  on  his  part  according  to  the 
t»ms  of  his  asreemeut,  the  contract  may,  I  tbink,  be  conaideted  as  resdiKted.'* 

See  Graves  v.  White,  87  N.  Y.  463,  at  page  465. 

In  the  present  case  there  were  seven  rooms  and  three  baths  in  the 
demised  apartment,  and  the  plaintiff's  objections  were  that  she  was  de- 
prived of  the  use  of  one  of  the  six  closets  therein,  that  the  defendant 
refused  to  leave  the  victrola  in  the  apartment,  that  ordinary  bedspreads 
were  substituted  for  lace  bedspreads,  that  there  was  not  a  sufficient 
quantity  of  silver-plated  knives,  forks,  and  spoons,  nor  was  diere  a  suffi- 
ciency of  bath  towels. 

[3]  At  tfie  request  of  the  plaintiff  the  trial  court  correctly  charged 
the  jury  Aat,  if  they  found  that  the  defendant  locked  one  of  the 
closets  without  an  agreement  with  the  plaintiff  that  defendant  could 
reserve  that  closet,  the  plaintiff  would  be  entitled  to  recover. 

[4]  As  to  the  other  matters,  however  (the  victrola,  silver-plated 
knives,  forks,  and  spoons,  the  lace  bedspreads,  and  the  towels),  I 
think  the  trial  judge  was  right  in  charging  the  jury  that  if  they  found 
they  were  minor  matters,  which  might  have  been  supplied  by  the  in- 
coming tenant  without  undue  expenditure  of  time  and  money  (in  other 
words,  that  the  defendant  had  substantially  performed  the  contract), 
die  plaintiff  was  not  justified  in  rescinding  ike  contract  and  a  recov- 
ery would  be  unauthorized. 

The  facts  are  distinguishable  from  those  in  Meyers  v.  Liebeskind, 
46  Misc.  Rep.  272,  91  N.  Y.  Supp.  725,  in  which  this  court  held  that 
the  lessee  had  the  right  to  rescind  the  contract  of  letting  and  recover 
die  amount  of  the  first  month's  rent  paid  in  advance  where,  owing  to 
the  landlord's  failure  to  obtain  a  certificate  that  the  building  contain- 
mg  tiie  demised  premises  conformed  to  all  llie  requirements  of  the 
Tenement  House  Law,  the  demised  premises  were  not  ready  for  oc- 
cupancy at  any  time  during  25  days  of  the  first  m<Hith  of  the  term. 
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and  from  the  facts  in  Kopelman  v.  Gritman,  76  Misc.  Rep.  188,  136 
N.  Y.  Supp.  296,  where  the  landlord  occupied  the  demised  premises 
for  the  first  10  days  of  the  term  in  making  repairs.  In  each  of  these 
cases  the  tenant,,  through  the  default  of  the  landlord,  was  deprived 
of  the  possession  of  the  whole  of  the  demised  premises  for  a  substan- 
tial period,  while  in  the  present  case,  assuming  the  plaintiff's  testi- 
mony to  be  true,  there  were  apparently  merely  slight  deviations  be- 
tween the  performance  tendered  by  the  defendaiit  and  that  which  was 
required  by  the  contract. 

As  the  only  error  assigned  is  that  the  court  left  to  the  jury  the  ques- 
tion of  substantial  performance  of  the  contract,  and  as  under  the  au- 
thorities cited  that  question  was  properly  submitted  to  thena,  the  judg^ 
ment  should  be  affirmed,  with  $25  costs. 

PHILBIN,  J.,  concurs. 

MULLAN,  J.  (dissenting).  As  appears  from  the  majority  opinion, 
the  lease  referred  to  a  schedule  of  the  furnishings  that  was  intended 
to  be,  but  was  not,  annexed.  The  plaintiff  refused  to  enter,  and  elected 
'  to  rescind  for  the  reason  that  the  apartment  did  not  contain  "all  the 
furniture  now  in  the  said  premises,"  quoting  from  the  lease.  As  to 
certain  of  the  items  claimed  by  the  plaintiff  to  be  missing — ^bedspreads, 
table  ware,  towels — there  was  some  conflict.  As  to  a  missing  victrola, 
it  was  not  disputed  that  it  had  been  taken  away ;  the  defendant  claim- 
ing (the  parol  evidence  rule  not  being  invoked  by  plaintiff)  that  it  was 
the  understanding  that  the  victrola  was  not  to  be  left.  The  error 
assigned  is  that  the  learned  trial  justice  gave  the  case  to  the  jury  upon 
an  erroneous  theory.  He  charged  that  ttie  case  must  be  decided  upon 
the  doctrine  of  substantial  performance;  that — 

*if  a  few  details  of  the  contract  are  not  carried  out,  and  If  those  few  de- 
tails are  easily  compensated  for  by  money  damages,  but  the  contract  itself 
substantially  has  been  performed,  then  a  party  Ls  not  justified  in  rescinding 
It;  hat  he  must  supply  the  details,  and  charge  up  the  amount  as  damages. 
*  *  *  Now,  if  you  find  that  these  things  were,  in  your  judgment,  minor 
matters,  which  might  have  been  supplied  by  the  incoming  tenant,  without 
undue  expenditure  of  time  or  m<m^— if  you  find  that  she  [the  plaintiff]  might 
have  bought  towels,  that  she  might  have  hired  a  Tlctrola,  ml^t  have  liought 
bedspreads — ^if  you  find  they  were  unsubstantial,  thea,  of  course,  she  Is  not 
Justlfled  in  rescinding  at  all." 

I  think  it  is  obvious  that  the  doctrine  of  substantial  performance 
has  no  applicability  to  such  a  case  as  this.  It  surely  is  not  for  a  court 
or  jury  to  make  a  new  lease,  by  deciding  whether  certain  furnishings 
are  or  are  not  of  such  importance  to  an  intending  tenant  as  properly 
to  be  deemed  an  essential  part  of  the  whole  he  has  bai^ned  for.  He 
alone  has  the  right  to  determine  what  he  wants,  and,  if  a  lessor  agrees 
to  give  it  to  him,  he  may  insist  upon  the  bargain  being  lived  up  to, 
and  he  should  not  be  told  that  he  must  be  satisfied  with  less,  or  with 
something  just  as  good.  If  I  agree  to  buy  100  hats  or  coats  for  re- 
sale in  my  retail  business,  I  am  not  required  to  take  99,  although  there 
may  be,  and  in  all  probability  there  is,  no  reason  why  the  receipt  of 
one  or  more  less  than  the  number  ordered  should  at  all  matter.  And 
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yet  in  such  a  case  questions  of  taste  and  personal  convenience  do  not 
enter.  How  much  more  reason,  therefore,  is  there  for  enforcing  a 
lease  contract  to  the  letter,  when  a  prospective  tenant  may  have  been 
influenced  to  take  an  apartment  by  the  presence  therein  of  any  one 
of  a  number  of  things  that  anotiier  person,  or  12  jurymen,  might  con^ 
sider  of  no  importance,  or  even  regard  as  an  eyesore  or  a  useless  in- 
cumbrance. It  is  probably  true  that  the  absence  of  some  trifle,  some 
article  of  such  little  consequence  that  it  could  be  stated,  as  matter  of 
law,  that  no  reasonable  man  could  say  that  its  presence  or  absence 
could  possibly  have  affected  the  making  of  the  bargain,  may  in  a  prop- 
er case  be  disregarded,  upon  the  principle  de  minimis;  but  I  think  it 
is  plain  that  the  invocation  of  that  doctrine  is  not  permissible  here, 
in  view  of  the  nature  of  the  articles  concerning  which  the  controvert 
has  arisen,  and,  moreover,  the  trial  court  did  not  submit  the  case  to 
Ae  jury  upon  any  such  theory. 

The  doctrine  of  substantial  performance  is  a  rule  of  practical  neces- 
sity, designed  to  prevent  the  unjust  enrichment  of  one  party,  or  the 
imposition  of  undue  and  needless  hardship  upon  the  other,  and  it  re- 
lates primarily  and  ordinarily  to  building  contracts,  although  it  is  in- 
frequently extended  by  analogy  to  other  contracts  for  the  furnishing 
of  things  not  in  esse  m  their  final  form  when  the  agreement  calling 
for  their  production  is  made.  The  reason  for  the  rule  is  plain  and 
needs  no  statement  here.  In  such  a  situation  as  is  presented  by  the 
instant  case,  there  is  no  reason  why  the  rule  should  apply.  The  de- 
fendant was  not  to  cause  the  production  of  anything.  He  was  merely 
to  leave  in  the  apartment  what  was  there  when  the  plaintiff  hired  it. 
Furthermore,  in  cases*  where  the  substantial  performance  doctrine  does 
apply,  the  burden  is  upon  the  party  relying  upon  substantial  in  lieu 
of  complete  performance  to  show,  so  that  it  may  be  deducted  from  tiie 
contract  price,  the  money  equivalent  of  the  part  not  performed. 
Spence  v.  Ham,  163  N.  Y.  220,  57  N.  E.  412,  51  L.  K  A.  238.  Here 
there  was  no  pretense  of  following  that  rule. 

For  the  reas(»is  stated,  I  vote  for  reversal. 


Id  re  BERD. 

(Supreme  Court,  Appellate  IMvIbIoii,  Third  I>epartment.  March  16,  1917.) 

L.  Appeal  and  Ebbob  9=>1181 — HzitAND — FiLina  or  BBunnxcrB — FuBtHSM 
Appeal — Habuij^ss  Ebboe. 

That  the  record  does  not  show  that  the  remittitur  was  filed  and  an 
order  entered  by  mmgate,  making  the  dedalfm  on  appeal  the  deciidkm  of 
Us  court,  preaentB  no  revendble  erzor,  and  it  will  be  wdered  filed  nmnc 
pro  tone. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Ddg.  JS  4407, 
4635.] 

2.  BXBCUTOBS  AND  AzaONZSmATOBS  ^b337 — SAIJS  OV  LuID  TO  PAT  DeBTS— 

QiunoR— Obdeb  or  Ooubt. 

Id  a  proceeding  for  sale  of  a  deceased  debtor's  land  for  the  payment  of 
his  delrts,  a  citation  Issued  to  unknown  creditors  Is  valid,  although  the 
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order  for  publication  la  contained  In  the  order  tbat  a  dtatlon  lame,  and 

la  not  made  separately  and  after  audi  order. 

[Ed.  Note. — For  other  caaea,  see  Executors  aod  Administrators,  Cent. 
Dig.  11  1397-1409.] 

S.  BzBcuTOBB  Ann  ADKUTisraATOBs  4SBSS7— Oiamnr  to  Umorowir  Camnu 

— AFFIDAVrr  AMD  Qbdeb. 

When  a  dtatlon  is  to  be  served  onl7  on  unknown  creditors.  It  Is  unnec- 
essary to  state  In  affidavit  or  order  that  deposit  In  the  post  office  or  de- 
livery wlthont  the  state  Is  dispensed  with. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Die  li  1S97-14D9.] 

Cochrane,  J.,  dissenting. 

Appeal  frwn  Surrogate's  Court,  Warren  County. 

In  the  matter  of  ^e  application  of  William  J.  Reed,  as  creditor  of 
Henry  M.  Bailey,  deceased,  for  permission  to  sell  reaJ  estate  to  pay 
debts.  From  a  decree  for  petitioner,  Frances  H.  Stoddard,  administra- 
trix, and  another,  appeal.  Affirmed. 

See,  also,  171  App.  Div.  22,  156  N.  Y.  Supp.  944  ;  214  N.  Y.  383, 
108  N.  E.  565;  218  N.  Y.  711,  113  N.  E.  254. 

Ar^ed  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Charles  H.  Stoddard,  of  New  York  City,  for  appellants. 
Beecher  S.  Clother,  of  Glens  Falls,  for  respondent. 

JOHN  M.  KELLOGG,  P.  J.  Most  of  the  questions  urged  by  the  ap- 
pellants have  already  been  decided  against  them  in  this  case,  by  this 
cotxrt  and  the  Court  of  Appeals.  The  proceeding  was  to  sell  the  real 
estate  of  the  decedent  for  the  payment  of  his  debts.  Mrs.  Stoddard 
was  the  administratrix,  and  she  and  her  sister  were  the  only  heirs  at 
law  and  next  of  kin.  She  is  the  wife  of  the  appellant's  attorney  and 
the  mother  of  the  other  appellant.  Mrs.  Stoddard,  personalty  and  as 
administratrix,  and  her  sister,  contested  upon  the  hearing  the  allega- 
tions of  the  petition.  A  full  hearing  was  had  before  the  surrogate, 
and  he  made  a  final  decree  directing  the  mortgaging  of  the  real  estate 
for  the  payment  of  the  debt  due  to  the  petitioner.  The  record  shows 
there  were  no  other  creditors.  Upon  appeal  to  this  court  the  decree  was 
unanimously  affirmed.  159  App.  Div.  931,  144  N.  Y.  Supp.  1142.  Up- 
on appeal  to  the  Court  of  Appeals  (214  N.  Y.  383,  lOS  N.  E.  565)  the 
order  was  reversed,  upon  the  ground  (not  raised  before)  that,  a  notice 
requiring  creditors  to  present  their  claims  not  having  been  publi^ed, 
the  citaticm  must  be  issued  generally  to  all  other  creditors  of  the  de- 
ceased, as  well  as  to  the  creditors  named.  The  decision  was : 

"The  order  should  be  reversed,  and  the  matter  remitted  to  the  Surrogate's 
Court,  to  the  end  that  service  of  the  citation  may  be  made  upon  the  creditors. 
The  proceedings  prior  to  the  date  of  the  surrogate's  decision  may  stand, 
however,  In  full  force  and  effect  as  against  all  parties  heretofore  served  with 
the  dtatlon,  and  the  costa  in  the  Appellate  DivlalMi  and  in  this  ocrart  will 
abide  the  final  award  of  costa  to  be  made     the  Barrogate." 
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Thereafter,  opon  the  return  of  a  citation  issued  to  all  of  the  cred- 
itors, Mrs.  Stoddard,  as  administratrix,  filed  an  answer  substantially 
like  their  previous  answer,  and  Blanche  T.  Bechoff,  the  daughter,  ap- 
peared by  her  father  as  attorney  and  filed  an  answer,  and  produced  an 
unrecorded  deed  purporting  to  be  made  by  her  mother  to  her  June  7, 
1910,  acknowledged  before  the  father  on  that  day,  with  a  certificate  of 
the  county  clerk  attached,  dated  July  8,  1915,  a  few  days  prior  to  that 
hearing.  She  sought  to  put  the  deed  in  evidence  and  to  contest  again 
all  the  matters  that  had  been  decided  by  the  previous  decree  and  the 
decisions  upon  appeal.  The  surrogate  refused  to  receive  the  deed  and 
struck  out  her  answer,  upon  the  theory  that  her  rights,  if  any,  were 
subject  to  the  decree,  and  that  the  hearing  under  the  remittitur  was  lim- 
ited to  the  creditors.  The  surrogate  refused  to  retry  the  issues.  Upon 
appeal  to  this  court  (171  App.  Div.  22,  156  N.  Y.  Supp.  944)  the  de- 
cision of  the  surrogate  was  affirmed,  and  in  the  ofunion  we  reviewed 
the  history  of  the  case,  and  among  other  things  said : 

"•Tlie  attorney  did  not  explain  why  be  appeared  for  the  mother  as  heir  at 
law,  and  a  half  owner  of  the  real  estate  sought  to  be  sold,  when  he  knew 
that  that  Interest  banged  to  the  danghter  by  the  deed  adcnowledged  before 
blto.  There  was  no  suggestion  that  the  dav«bter  did  not  know  of  the  former 
trial,  and  of  all  the  proceedings  In  the  case.  The  surrogate  had  the  r^t  to 
Infer  that  she  did  know,  when  she  came  Into  court  upon  the  arms  of  her 
ftither  and  mother,  who  had  deceived  the  court  If  the  daughter's  position  is 
true,  and  he  was  Justified  In  striking  out  her  answer  and  assuming  that  It  waft 
another  step  to  protract  unnecessarily  the  litigation.  If  she  had  kept  silent, 
knowing  that  her  mother  was  engaged  In  the  trial  before  the  surrogate  and 
carrying  on  the  appeal  as  an  heir  and  the  owner  of  a  part  of  the  real  estate 
sought  to  be  partitioned.  Justice  required  that  she  should  not  be  heard.  The 
sorrogate  had  the  right  to  assume  that  such  was  the  fact  until  an  explanation 
ot  the  peculiar  situation  was  ottered." 

Upon  appeal  to  the  Court  of  Appeals  (218  N.  Y.  711,  113  N.  E.  254) 
the  decree  was  reversed  upon  the  ground  (then  taken  for  the  first  time) 
that  it  did  not  appear  that  any  order  had  been  made  for  the  service  of 
the  citation  by  publication,  and  therefore  the  service  to  the  creditors 
directed  by  the  former  decision  had  not  been  made.  We  quote  from 
the  opinion  (218  N.  Y.  page  712,  113  N.  E.  254): 

'"nie  other  objections  to  the  order  made  by  the  aw>eUanta  seem  to  m  im- 
tenable  and  they  do  not  require  consideration.  The  order  appealed  from 
■ihonld  be  reversed,  and  the  matter  again  remitted  to  the  Surrogate's  Court,  to 
the  end  that  service  of  the  citation  may  be  properly  made  upon  the  creditors. 
The  proceedings  prior  to  the  date  of  the  surrogate's  dedslon,  reviewed  on  the 
former  aM)eal,  may  stand,  however,  in  full  force  and  effect  as  against  all 
parties  heretofore  served  with  the  citation,  and  .  the  costs  In  the  Appellate 
Division  and  In  this  court  will  abide  the  final  award  of  costs  to  be  made  by 
the  surrogate." 

A  motion  for  reargument  was  made  in  behalf  of  the  appellants  and 
denied  by  the  Court  of  Appeals.  We  quote  the  decision  (219  N.  Y. 
543,113  N.  E.  1065): 

"Motion  for  reargument  denied.  Nothing  In  our  decision  concludes  the  ap- 
pellant Blanche  T.  BcchofP  from  proving  that  a  deed  has  been  delivered  to 
her,  and  therein  making  herself  a  party  to  the  proceeding." 

When  the  matter  came  before  the  surrogate  after  that  decision,  the 
deed  was  again  oflEered  in  evidence  by  Mrs.  Bechoff,  and  a  similar  an- 
swer interposed.  The  mother  again  interposed  an  answer  similar  to 
her  former  answer.  The  mother  and  daughter  swore  that  the  deed  was 
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delivered  at  about  its  date.  The  husband's  testimony  as  to  the  trans- 
action with  reference  to  the  deed  between  the  mother  and  daughter 
was  excluded,  and  the  answer  stricken  out,  the  deed  rejected,  and  a 
final  decree  was  again  made  for  the  mortgaging  of  the  property. 

As  we  interpret  the  dedsion  of  the  Court  of  Appeals,  it  does  not  re- 
quire that  the  surrogate  reconsider  his  decision  in  rejecting  ^  deed  and 
striking  out  the  answer  of  Blanche  T.  Becfaoff.  It  means  that  the  de^ 
dsion  of  the  Court  of  Appeals  shall  not  interfere  with  the  right  of 
the  appellants  to  bring  that  matter  before  the  surrogate  for  his  con- 
sideration. It  is  left  with  the  surrogate  to  determine,  in  his  discretion, 
whether  in  the  interests  of  justice  he  will  reopen  that  matter  and  have 
a  rehearing  upon  that  subject,  for  the  former  decision  in  218  N.  Y. 
711,  113  N.  K.  254,  holds  that,  as  to  die  objections  made  to  the  order 
by  the  appellants,  other  than  that  upon  which  the  reversal  rested,  they 
were  untenable,  and  do  not  require  consideration.  It  was  a  direct  ques- 
tion before  that  court  whether  or  not  Mrs.  BechofI  had  been  deprived 
of  any  legal  right  by  the  decision  of  the  surrogate  in  rejecting  her  deed 
and  striking  out  her  answer.  There  was  no  attempt  made  by  Mrs. 
Becboff  before  the  surrogate  to  show  that  she  did  not  know  of  the  first 
trial,  or  that  she  did  not  purposely  conceal  her  deed.  She  made  no  at- 
tempt to  show  her  good  faith  or  to.  excuse  her  default.  It  would  nat- 
urally be  inferred  that  she  had  some  knowledge  or  information  con- 
cerning the  protracted  litigation  carried  on  by  her  father  and  mother 
with  reference  to  her  property.  Holding  under  a  secret  deed,  if  she 
wanted  to  be  heard,  it  was  for  her  to  show  that  she  had  acted  promptly 
and  that  she  did  not  suffer  the  proceedings  to  go  on  upon  the  assump- 
tion that  the  mother  was  the  owner  when  she  knew  that  she  herself 
was.  If  the  deed  was  valid,  of  course  the  father  and  the  mother  were 
guilty  of  an  intentional  fraud  upon  the  court,  and  did  not  stand  in  good 
favor  in  that  respect.  The  surrogate  has  held  that  the  mother  was  the 
owner  of  a  half  interest  in  the  property,  and  we  approve  of  that  find- 
ing. 

The  appellant's  attorney  has  not  taken  warning  from  the  Matter  of 
Charles  H.  Stoddard,  165  App.  Div.  902,  149  N.  Y.  Supp.  585,  but 
seems  willing  to  resort  to  any  practice  to  carry  his  ends.  We  cannot 
believe  that,  if  the  daughter  had  owned  the  half  interest,  he  and  the 
mother  would  have  committed  a  fraud  upon  the  court  and  carried  on 
the  litigation  in  the  name  of  the  mother  rather  than  the  daughter. 
They  stand  discredited  before  the  court,  and  we  find  as  a  fact  that  the 
deed  was  not  delivered  until  after  the  first  decree  made  by  the  surro- 
gate. Every  question  sought  to  be  raised  by  Blanche  T.  BechoiT  as  to 
the  deed  and  the  answer  had  been  decided  against  her  by  the  court  and 
the  Court  of  Appeals.  The  surrogate  did  not  abuse  his  discretion  in 
refusing  to  permit  her  to  retry  the  issue  already  tried.  The  deed  may 
be  valid  between  her  and  her  mother,  subject  to  the  provisions  of  the 
decree;  but  the  premises  are  not  to  be  sold.  The  decree  provides  that 
they  may  be  mortgaged,  and  while,  perhaps,  it  would  have  been  better 
to  have  left  her  answer  in  the  case,  we  cannot  see  that  she  is  prejudiced 
by  its  omission.  The  surrogate  found  that  she  asked  to  be  made  a  par- 
ty, but  refused  to  find  that  her  application  was  denied.  She  was  in  fact 
treated  as  a  party,  the  surrogate  holding  that  the  answer  did  not  affect 
the  issues  tried. 
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[1]  After  the  last  decision  by  the  Court  of  Appeals  the  remittitur 
went  to  the  appellants*  attorney.  He  refused  to  file  it,  but  by  order, 
of  court  was  required  to  file  it  The  record  does  not  show  that  the 
remittitur  was  filed,  or  that  an  order  was  entered  by  'the  surrogate 
making  the  decision  of  the  Court  of  AR)eals  the  decision  of  his  court 
We  need  not  discuss  whether  the  appellants  are  in  a  position  to  ui^ 
that  the  surrogate  had  no  jurisdiction  because  the  remittitur  was  not 
filed.  It  is  sufficient  to  say  that  no  reversible  error  has  been  presented 
in  that  respect,  and  that  an  order  may  now  issue  requiring  it  to  be  filed 
nunc  pro  tunc.   Chautauqua  County  Bank  y.  White,  23  N.  Y.  347. 

[1, 8]  The  appellants  now  urge  tiie  objection  that  the  order  for  pub- 
lication was  contained  in  the  order  that  a  citation  issue,  and  that  such 
an  order  cannot  be  made  until  after  ^e  citaticui  has  issued.  Here  tlie 
record  shows  that  there  were  no  other  creditors,  but  tliat  it  was  neces- 
sary to  publish  against  unknown  creditors,  and  the  matter  was  remitted 
to  the  surrogate  for  service.  It  is  a  purely  technical  objection  that  a 
citation  must  first  issue  to  unknown  creditors,  and  after  that  another 
order  must  be  made  directing  how  it  shall  be  served.  The  order  re- 
quires the  service  to  be  made  by  publication  as  therein  stated,  and  says 
"that  such  service  shall  be  sufficient  service."  When  a  citation  is  to  be 
served  only  on  unknown  creditors,  it  is  unnecessary  to  say  in  the  affi- 
davit or  in  the  order  that  deposit  in  the  post  office  or  delivery  without 
the  state  is  dispensed  with,  because  the  very  theory  upon  which  publi- 
cation is  here  granted  is  that  the  persons  are  entirely  unknown  and 
cannot  be  otherwise  described  than  as  unknown  creditors. 

We  conclude  that  as  matter  of  substance  the  decree  is  right,  and  tfiat 
the  objections  thereto  are  purely  technical,  and  should  be  overruled, 
and  do  not  affect  the  substantial  rights  of  the  parties.  The  petitioner 
should  be  paid  and  there  should  be  an  end  to  the  litigation.  The  de- 
cree should  be  affirmed,  with  costs. 

This  court  finds  as  a  fact  that  the  alleged  deed  to  Mrs.  BechofiE  was 
made  and  delivered  after  the  first  decree  was  made  by  the  surrogate, 
and  that  her  rights  under  said  deed  are  subject  to  said  decree;  that 
her  mother,  her  father,  and  herself  are  discredited  by  the  history  of 
the  case  and  their  conduct  in  it,  and  if  the  evidence  of  the  father  and 
mother  had  been  received  with  reference  to  the  deed  it  could  not  have 
changed  the  result. 

The  court  directs,  as  a  part  of  its  decision,  that  the  surrogate  enter 
an  order  nunc  pro  tunc  making  the  decision  of  the  Court  of  Appeals 
the  decision  of  his  court  All  concur,  except  COCHRANE,  J.,  who 
dissents. 


EOSFA'THAL  V.  FINKELSTEIN  et  aL 

(Snpreme  Goart,  Appellate  Term,  First  Department.    March  8,  1017.) 

Trovkm  and  Oonvebsion  ®=>47 — Damages — Betail  Value. 

In  an  action  by  a  Jobber  of  bicycle  supplies  to  recover  for  tbe  conversloa 
of  bicycle  t>ells  shipped  to  blm,  the  measure  of  damages  Is  not  tbe  retail 
value,  but  the  price  at  wblcb  plaintiff  could  replace  the  goods,  which 
presumably  la  the  price  he  agreed  to  pay  for  them. 

[Ed.  Note. — For  other  casea,  see  Trover  and  ConTerslon,  Gent.  Die.  11 
265.  288,  272J  ' 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  Philip  A.  Rosenthal,  trading  as  the  Park  Row  Motor 
Cycle  &  Bicyde  Supply  Company,  against  Max  Finkelstein,  trading  as 
the  Park  Row  Guarantee  Cycle  Company,  and  another.  Judgment  for 
plaintiff,  against  the  named  defendant,  and  that  defendant  appeals. 
Reversed,  and  new  trial  ordered. 
Argued  February  terni,  1917,  before  GUY,  PHILBIN,  and  MUL- 


Samuel  Kahan,  of  New  York  City  (Israel  Ben  Scheiber,  of  New 
York  City,  of  counsel),  for  appellant. 
Jacob  I.  Berman,  of  New  York  City,  for  re^Hmdcnt 

PHILBIN,  J.  The  action  is  brought  in  conversion.  The  plaintiff 
purchased  from  a  manufacturer  in  Connecticut  some  bicycle  bells  for 
$37.62.  They  were  shipped  by  freight  to  plaintiff  through  the  New 
York,  New  Haven  &  Hartford  Raflroad  Company,  which  was  also 
made  a  party  defendant;  but,  on  the  trial,  the  complaint  was  dis- 
missed as  to  it.  The  complaint  further  alleges  that  the  value  of  the 
bells  was  $65,  and  ttiat  the  defendant,  obtaining  possession  of  them, 
wrongfully  converted  and  appropriated  them  to  his  own  use,  and  has 
refused  to  deliver  the  goods  or  tiieir  value  to  plaintiff. 

The  answer  of  the  defendant  Finkelstein  is  a  general  denial.  We 
think  the  plaintiff  was  entitled  to  recover,  but  that  an  error  was  com- 
mitted on  the  trial  as  to  the  measure  of  damages.  The  only  testi- 
mony as  to  the  value  of  the  goods  was  that  of  the  plaintiff,  who  stated 
that  the  fair  retail  value  was  $65,  and  that  that  was  the  fair  and  rea- 
sonable value  to  the  retail  trade.  The  retail  value  was  not  the  proper 
criterion.  Wehle  v.  Haviland,  69  N.  Y.  448.  The  plaintiff  was  a  job- 
ber, and  not  a  retailer,  and  could  therefore,  presumably,  replace  the 
goods  in  the  market  at  a  price  not  exceeding  that  which  he  agreed  to 
pay  the  manufacturer,  viz.  $37.62.  In  any  event,  the  true  measure  of 
damages  was  the  market  price  at  which  the  plaintiff  could  have  re- 
placed the  goods,  and  as  to  that  no  proof  was  offered. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.  All  concur. 


(Snpreme  Gonrt;  Appellate  a^eim.  First  Department   Mardk  8,  1917.) 

JnOOUEHT  «=»683 — C0NCI:.17BITKHX88 — ^ASBIONMENTS. 

An  adjudlcatlw  In  a  seller's  action  for  price  that  be  did  not  agree  to 
pay  for  certain  repairs  on  the  article  sold  la  ccHudnslve  against  the 
buyer,  when  the  aeSler  later  sues,  as  assignee^  to  collect  one  of  such  repair 
bllla. 

[Ed.  Note.— -For  other  cases,  see  Judgment,  Oent  Dig.  |  1200.] 
^ssFO*  «UMr  OBSM  tM  Bun«  topic  *  KaT-N0HBBR  In  all  Ker-Numberad  D1|«U  *  Indam 


LAN.  JJ. 


BONNES  V.  YON  NOTELLT. 


Siip.Ct.) 


BONNET  V.  VON  NOVBlAT 


43 


Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  W,  Leonard  Bonney  against  Egon  Von  Novelly.  From 
a  judgment  dismissin|;  the  complaint,  plaintiff  appeals.  Judgment  re- 
versed, and  directed  m  favor  of  plaintiff. 


Argued  February  term,  1917,  before  GUY,  PHILBIN,  and  MUL- 


WiUiam  Copeland  Dodge,  of  New  York  City,  for  appellant 
S.  C.  Sugannan,  of  New  York  City,  for  respondent. 

GUY,  J.  This  action  was  brought  by  plaintiff  as  assignee  of  bills 
alleged  to  be  due  by  three  assignors  for  repairs  to  an  auto  made  by 
direction  of  defendant,  which  auto  had  previously  been  purchased  by 
defendant  from  the  plaintiff  herein.  Said  bills  for  repairs  so  assigned 
to  plaintiff  were  as  follows:  Bill  of  Henry  Hirsch,  $100,  for  painting 
the  car  and  putting  a  Victoria  top  thereon ;  btU  of  Aviauto  Manufac- 
turing Company,  $55,  for  putting  a  rear  seat  in  the  car ;  and  bill  of 
James  Wright,  $78.18,  for  putting  in  a  new  gear  andrepairs  to  brakes 
of  the  car.  Checks  produced  by  defendant  show  that  the  amounts 
of  the  Aviauto  Manufacturing  Company  and  James  Wright  were  paid 
by  defendant.  As  to  the  remaining  item,  bill  of  Henry  Hirsch,  $100. 
defendant  testified  that  he  ordered  the  work  done,  and  that  he  has  not 
p^d  tiierefor. 

It  ai^eared  by  a  Judgment  roll  offered  in  evidence  that  in  a  former 
action  brought  by  this  plaintiff  against  this  defendant  to  recover  the 
balance  of  the  purchase  price  of  the  auto,  defendant  pleaded  an  off- 
set for  payments  made  to  James  Wright  and  the  Aviauto  Manufactur- 
ing Company,  aggregating  $161.50,  alleging  that  plaintiff  agreed,  in 
selling  the  car  to  defendant,  to  make  the  repairs  in  question,  includ- 
ing the  work  done  by  Henry  Hirsch,  and  subsequently  requested  de- 
fendant to  pay  therefor,  with  the  agreement  that  the  cost  thereof  would 
be  credited  on  the  purchase  price  of  the  car.  It  was  adjudicated  in 
the  former  action  that  no  such  agreement  was  made  by  plaintiff,  and 
that  defendant  was  not  entitled  to  offset  the  moneys  paid  for  sud 
repairs.  Hie  adjudication  in  the  former  action  was  therefore  res 
adjudicata  as  to  the  contention  made  by  the  defendant  in  this  action 
that  said  repairs  were  made  by  said  assignors  for  plsdntiff,  and  not  for 
defendant 

The  learned  trial  judge  erred,  therefore,  in  receiving  evidence  in 
support  of  defendant's  contention  in  this  action  that  said  repairs  were 
ordered  by  the  plaintiff  herein  and  not  by  the  defendant.  In  view  of 
said  former  adjudication,  the  entire  controversy  herein  should  have 
been  limited  to  the  one  cause  of  action,  viz.  the  bill  of  Henry  Hirsch 
for  repairs,  duly  assi^^ed  to  plaintiff.  As  to  this  item  the  evidence 
clearly  establishes  plaintiff's  right  of  recovery,  the  defendant  having 
admitted  that  said  bill  has  not  been  paid  by  him. 

The  judgment  dismissing  the  complaint  was  therefore  erroneous, 
and  judgment  must  be  reversed,  with  $30  costs,  and  judgment  directed 
in  favor  of  plaintiff  for  $100,  with  interest  and  appropriate  costs  in  the 
court  below.  All  concur. 


LAN,  JJ. 


le*  NBW  YOBS  SDPPLBUBMT 
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^UiBc  Bep.  204) 

UPLAND  KBALTT  CO.  7.  CITY  OP  NEW  TORK. 

(Supr«De  Court,  Appellate  Term,  First  Department    Ifatdi  23,  1M.7.) 

1.  Taxation  «=»79 — Jjlastlitt  of  Owner  Avtbb  Condbunation  FboCEBDiifos. 

Wbere,  In  street  opening  proceedings,  plaiatlfl*B  land  was  declared  to 
belong  to  dty  upon  May  1st,  as  authorised  by  Qreater  New  York  Charter 
(Laws  1901,  c.  466)  {  900,  and  taxes  thereon  were  "due  and  pa^Ue"  od 
that  date  by  Laws  1911,  c.  4S5,  plaintiff  was  not  liable  therefor,  since  the 
taxes  did  not  become  a  lien  until  May  1st,  and  on  that  date  the  land 
belonged  to  the  dty,  and  the  conflrmation  of  tax  rolls  In  March  was 
merely  an  ascertainment  of  the  amount  to  be  due  In  May. 

I^.  Note.— Fot  oOier  cases,  see  TftzaUtm,  Oent.  Dig.  H  106.] 

2.  Tnra  «=»11— Days— B^onoNs— Tax— LiABiunr  or  Ownbb  Ajteb  Cok- 

DBUHATION  PB0CEXDING& 

Since  the  law  does  not  recognize  fractions  of  a  day,  where  plaintiff's 
title  was  divested  by  condemnation  pr6ceediDgs  on  the  date  tbat  taxes 
became  a  lien,  he  was  not  liable  therefor,  and  plaintiff's  title  was  di- 
vested antomatlcally  on  that  date. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent.  Dig.  S  58.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  to  recover  taxes  paid  under  protest  by  the  Upland  Realty 


plaint,  and  pUunti£f  appeals.  Reversed,  and  judgment  for  plainti£F 
directed. 

Ar^ed  February  tenn,  1917,  before  GUY,  PHILBIN,  and  MUI^ 
LAN,JJ. 

Philip  B.  La  Roche,  Jr.,  of  New  York  City,  for  appellant. 

Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  (William  H.  King 
and  David  Robson,  both  of  New  Yoiic  City,  of  counsel),  for  respond- 
ent. 

PHILBm.J.  [1]  The  plaintiff  set  forth  the  following  facts:  Prior 
to  May  1, 19X3,  the  appellant  was  the  owner  of  certain  premises  situated 
in  the  borough  of  the  Bronx,  city  of  New  York,  and  designated  on 
the  tax  maps  as  block  2872,  lot  100.  Before  that  date,  and  on  Decem- 
ber 14,  1911,  the  city  instituted  proceedings  to  acquire  title  by  con- 
demnation, for  street  purposes,  to  that  portion  of  the  premises  lying 
within  the  lines  of  West  i72d  street,  as  laid  out  as  a  proposed  street 
on  the  city  map.  Pending  these  proceedings,  as  authorized  by  section 
990  of  the  Greater  New  York  Charter,  the  board  of  estimate  and  ap- 
portionment on  April  3,  1913,  adopted  a  resolution  declaring: 

"That  upon  the  1st  day  of  May,  1913,  the  title  In  fee  to  each  and  ev&v  piece 
or  pared  of  land  lying  within  the  lines  of  West  172d  street  *  •  *  shall 
be  vested  In  the  dty  of  New  York." 

Upon  said  1st  day  of  May,  1913,  the  taxes  for  the  first  half  of  that 
year  became  due  and  payable,  and  a  Hen  upon  real  estate  subject  to 
taxation,  pursuant  to  the  provisions  of  section  914  of  the  Greater 
New  York  Charter,  as  amended  by  Laws  1911,  chapter  455.  This 
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section  provides  that  the  receiver  of  ta:xes;  upon  ^eipt  of  the'  assess- 
ment rolls,  diall  give  public  notice  by  publication — 

"tliat  sucb  asaesstnent-rolls  hare  been  ^llreTsd  to  him  asd  that  all  taxes 
shall  be  due  and  payable  at  his  office  In  the  said  reepectlve  bonn^Ehs  as  fiol* 
lows:  All  taxes  upon  personal  property  and  one-half  of  all  taxes  upon  real 
estate  shall  be  due  and  payable  on  the  first  day  of  May  and  the  remaining 
and  final  one-balf  of  the  taxes  on  real  estate  shall  be  due  and  payable  on  the 
first  day  of  NoTunber.  All  taxes  shall  be  and  become  liens  on  the  real  estate 
affected  thereby  on  the  respective  days  when  tbey  become  due  and  i^yable  as 
hereinbefore  provided  and  shall  remain  sucb  liens  until  paid." 

The  remainder  of  the  section  allows  for  payment  in  advance  on  the 
1st  day  of  May  of  the  second  half  year's  tax  which  becomes  due  and 
payable  and  a  lien  on  November  1st,  with  a  rebate  for  such  prepay- 
ment at  the  rate  of  4  per  cent,  per  annum.  It  is  further  alleged  that, 
pursuant  to  the  resolution  of  the  board  of  estimate  and  apporti<Hi- 
ment  and  the  statutes  in  sudi  case  made  and  provided,  tiie  city  on 
the  1st  day  of  May,  1913,  became  seized  in  fee  of  all  the  estates,  rights, 
titles,  and  interests  in  said  portion  of  West  I72d  street,  including  the 
said  estate  of  plaintiff,  and  has  so  continued,  and  plaintiff  has  had  no 
interest  or  estate  therein  since  the  30th  day  of  April,  1913.  On  or 
about  the  Uth  day  of  October,  1915,  an  award  having  been  duly  made 
and  confirmed,  to  plaintiff  by  the  commissioners  of  estimate  for  its 
land  in  the  bed  of  West  172d  street,  the  plaintiff  received  payment 
thereof  frcun  defendant  At  the  request  of  the  conq)troUer  of  ^e 
city,  the  plaintiff  at  the  same  time  paid  to  defendant  ^e  tax  for  the 
first  half  of  tiie  year  1913,  together  witli  interest  thereon,  upon  said 
land,  the  amount  so  paid  being  the  sum  of  $96.45.  Such  payment  was 
made  pursuant  to  a  stipulation  between  plaintiff  and  defendant.  The 
stipulation  provided,  in  effect,  that  the  taxes  so  paid  were  paid  under 
protest  and  without  prejudice  to  plaintiff's  right  to  recover  the  amount 
thereof  and  interest,  or  without  operating  as  a  waiver  of  its  right  to 
enforce  payment  of  the  award  without  paying  the  tax.  The  complaint 
further  states  that  the  tax  for  the  first  half  of  the  year  1913  did  not 
become  a  lien  upon  the  said  premises  until  the  1st  of  May,  1913,  at 
which  time  defendant  was  or  had  become  vested  wtdi  the  title  thereto, 
and  after  plaintiff  bad  ceased  to  be  the  owner  thereof,  or  of  any  es- 
tate therein.  The  usual  allegation  of  service  of  notice  of  claim  upon 
the  city  follows,  and  the  plaintiff  demands  judgment  for  $96.45,  with 
interest. 

The  further  facts  which  are  set  forth  in  the  answer  show  that  in 
the  assessment  rolls  for  the  year  1913  there  was  included  the  tax  for 
the  said  lot  100,  and  that  on  28th  of  March,  1913,  the  board  of  alder- 
men of  the  city  of  New  York  caused  the  assessment  rolls  of  the  bor- 
ough of  the  Bronx,  as  finally  completed,  to  be  delivered  to  the  receiver 
of  taxes,  and  directed  the  collection  of  all  taxes  set  forth  in  the  rolls. 
No  part  of  the  tax  was  paid  on  the  Ist  of  May,  1913,  or  immediately 
thereafter,  and  on  or  about  31st  of  May,  1913,  the  tax  commissioners 
subdivided  said  lot  in  three  separate  parts,  so  as  to  separate  those 
portions  of  the  lot  remaining  in  the  ownership  of  the  appellant  from 
that  which  had  been  acquired  by  the  city,  ind  upon  such  subdivision 
the  entire  tax  upon  the  Ipt  ,wa3  appoxti(Mi«d  axaong  th«  tfar^  subdivt- 


4» 


191  MEW  YORK  SDFFLBICBMT 


<Sup.  Ct 


sions  thus  made.  After  the  apportionment  of  tiie  two  parcels  re- 
maining to  the  appellant  had  becfi  determined,  there  remained  the  stun 
of  $82.35,  which  was  carried  on  the  rolls  as  diarged  to  the  premises 
taken  for  street  purposes. 

Upon  these  facts  the  appellant  claims  that,  it  not  being  tiie  owner 
of  the  lot  on  the  1st  day  of  May,  when  the  tax  became  payable  and 
a  lien  thereon,  it  was  not  under  a  duty  to  pay  the  tax,  and  is  now 
entitled  to  recover  the  amount  deposited  under  the  stipulation.  In 
support  of  this  contention,  it  urges  that  on  the  1st  day  of  May,  1913, 
when  it  is  claimed  by  the  defendant  that  the  tax  became  a  lien,  the 
city  became  seised  in  fee,  pursuant  to  the  resolution  of  the  board  of 
estimate  and  apportionment,  and  that  prior  to  that  time  the  tax  did 
not  become  due  and  payable,  or  a  lien  upon  the  lot.  It  is  also  pointed 
out  that  it  never  did  become  a  lien  upon  the  premises  acquired  for 
street  purposes,  for  the  reason  that  all  lands  held  by  the  city  in  trust 
for  street  purposes  are  exempt  from  taxation.  Tax  L^aw  (Consol. 
Laws,  c  60),  §  4,  subd.  3. 

The  answer  substantially  admits  all  the  allegations  of  fact  in  the 
complaint,  except  in  so  far  as  it  is  alleged  that  the  plaintiff  was  not 
the  owner  of  the  property  on  the  1st  day  of  May,  1913,  and  that  the 
tax  did  not  become  a  Hen  thereon  until  the  title  ther^o  had  become 
vested  in  the  defendant,  and  alleges  that  the  tax  was  a  debt  due  from 
the  appellant  to  the  respondent  since  March  28,  1913.  The  defendant 
sets  up  two  grounds  for  its  contention  that  the  tax  became  a  charge 
or  lien  on  the  property  when  owned  by  the  plaintiff.  It  first  asserts 
that  the  full  amount  of  the  taxes  for  the  year  1913  upon  the  lot  in 
question  became  a  charge  prior  to  May  1,  1913,  and  hence  was  prop- 
erly payable  by  plaintiff,  and  no  recovery,  therefore,  can  be  had.  In 
other  words,  that,  while  the  tax  did  not  become  a  lien  until  that  date, 
it  did  become  on  March  28,  1913,  a  fixed  charge  upon  the  property 
for  not  only  the  half  payable  on  the  1st  of  May,  but  also  for  the  en- 
tire tax,  the  other  half  of  which  was  payable  in  the  following  Novem- 


As  this  argument  is  based  upon  an  assumption,  solely  for  the  pur- 
pose thereof,  that  plaintiff  was  not  the  owner  on  the  1st  day  of  May, 
1913,  the  reasoning  logically  would  be  equally  ai^licable  to  the  sec- 
ond half,  which  became  due  in  November  following,  or  about  six 
months  after  plaintiff  had  had  its  title  divested  by  the  city.  In  brief, 
instead  of  deducting  merely  the  first  half  of  the  tax  for  1913,  the  comp- 
troller should  have  deducted  the  entire  tax  for  the  year.  Viewed  in 
that  light,  the  claim  must  appear  to  be  wholly  untenable.  In  the  case 
of  Doonon  v.  Killilea,  87  Misc.  Rep.  427,  149  N.  Y.  Supp.  832,  cited 
by  defendant,  the  action  was  upon  a  breach  of  a  covenant  in  a  deed 
that  the  property  was  free  and  clear  from  all  charges,  assessments,  and 
incumbrances.  Prior  to  the  conveyance  an  assessment  had  been  con- 
firmed. The  defendant  demurred  on  the  ground  that  the  assessment, 
under  the  statute,  did  not,  in  fact,  become  a  lien  until  six  days  after 
the  delivery  of  the  deed.  The  court  overruled  the  demurrer,  holding 
that  the  confirmation  of  the  assessment  was  a  chaise  zvithin  the  mean~ 
ing  of  the  covenant  against  ineumbrances,  although  there  was  no  lien 
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when  the  deed  was  delivered,  since  10  days  had  not  eia[»ed  after  the 
entry  of  confirmation  in  the  collector  of  assessments'  books.  In  so 
deciding,  reliance  was  placed  on  Lathers  v.  Keogh,  109  N.  Y.  583,  17 
N.  E.  131,  and  De  Peyster  v.  Murphy,  66  N.  Y.  622. 

While  both  of  these  cases,  like  the  Doonon  Case,  dealt  with  the  ob- 
ligations arising  upon  covenants  between  vendor  and  vendee,  and  there- 
fore may  not  be  regarded  as  being  wholly  applicable  to  the  facts  here, 
yet,  even  if  that  distinction  were  not  sufiicient,  they  fail  to  support 
the  defendant's  argument.  In  the  De  Peyster  Case  the  covenant  in 
the  deed  stated  that  the  premises  were  free  and  clear  of  all  "charges, 
estates,  judgments,  taxes,  assessments,  and  incumbrances  of  what  na- 
ture and  kind  soever."  An  assessment  had  been  confirmed  at  the  time 
the  title  passed,  but  had  not  then  been  entered  into  the  book  of  as- 
sessments, and  was  not  a  Hen.  It  was  held  that  the  assessment,  while 
not  a  lien,  was  fairly  embraced  within  the  terms  of  the  covenant.  The 
contract  of  sale  in  Lathers  v.  Keogh,  supra,  provided  that  title  was  to 
be  closed  as  of  1st  September,  1883,  in  relation  to  rents,  issues,  and 
profits,  and  "calculations  and  adjustments  of  the  exact  amounts  to 
be  paid  as  to  rents,  interest,"  etc.  (sic),  were  to  be  made  as  of  that 
date.  Title  was  closed  on  August  23d,  and  on  August  29th  the  tax 
on  the  premises  was  confirmed.  Upon  the  claim  by  the  vendee  that 
there  had  been  a  breach  of  the  covenant,  the  court  interpreted  the  lat- 
ter and  found  it  was  not  the  intention  of  the  parties  to  include  the 
tax  in  the  adjustment  to  be  made  as  of  September  1st,  pursuant  to 
the  stipulation  in  the  contract.  The  court  found  that,  tiie  tax  not 
having  been  confirmed  on  the  day  of  closing,  it  was  not  an  incum- 
brance or  a  charge  within  the  meaning  of  the  covenant,  and  that  the 
stipulation  providing  for  an  adjustment  as  of  a  date  which  occurred 
after  the  tax  was  confirmed  did  not  by  its  terms  include  the  tax.  Like 
De  Peyster  v.  Murphy,  supra,  it  ascertained  the  respective  rights  of 
the  vendor  and  vendee  under  the  covenant  in  the  deed. 

Here  there  is  no  covenant  to  be  construed,  but  the  question  pre- 
sented is  as  to  whether  the  tax  was  made  a  lien  or  chaise  by  law  prior 
to  1st  May,  1913.  In  the  Doonon  Case,  supra,  the  assessment  was 
not  made  "due  and  payable"  on  a  day  specified  by  the  statute,  but  upon 
confirmation.  In  Lathers  v.  Keogh,  supra,  the  court  said,  referring 
to  the  confirmation  of  the  tax  and  transmission  to  the  receiver  of  taxes 
for  collection : 

"Until  ttieee  requirementB  of  tbe  law  han  been  fulfilled  the  tax  Is  DOt  dne 
or  payable,  and  no  lien  attaches  to  tbe  VTvpatj  nor  can  any  legal  db&rge  for 
way  tax  be  said  to  rest  upon  It" 

Although  the  conclusion  reached  by  the  court  as  to  the  meaning  of 
&e  covenant  was  the  basis  of  its  decision,  and,  as  it  was  not  c^led 
upon  to  decide  the  question  here  presented,  its  remarks  may  not  seem 
to  literally  spp\y,  yet  by  a  parity  of  reasoning  they  may  be  regarded 
as  opposed  to  defendant's  claim.  It  held  that  no  legal  charge  for  any 
tax  could  rest  upon  the  real  estate  until  by  confirmation  it  had  be- 
come due  and  payable.  The  court  was  referring  to  the  law  as  it  ex- 
isted in  the  year  1883.  The  present  statute  expressly  provides  that: 
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"One-hBlf  of  all  taxes  upon  real  estate  shall  be  due  and  payabto  w  tbe 
first  day  of  May."   Laws*  1911,  c.  456;  charter,  supra. 

Under  the  law  as  it  stood  at  the  time  in  question  here,  the  confirma- 
tion of  the  tax  rolls  was  simply  an  ascertainment  or  determination  as 
to  the  amounts  that  would  be  due  and  payable  on  the  1st  of  May,  and 
a  chai^  was  not  created  thereby.  It  follows  that  the  tax  was  not  due 
and  payable  before  the  1st  of  May,  1913,  and  there  could  not,  for  that 
reason,  be  any  counterclaim  or  set-off  on  behalf  of  the  city  against 
the  award  due  the  plaintiff. 

[2]  The  second  ground  upon  which  defendant  relies  is  that,  when 
the  taxes  became  due  and  payable  and  a  lien  on  the  1st  of  May,  plain- 
tiff was  still  the  owner  of  the  property.  It  is  unnecessary  to  cite  any 
authority  for  the  familiar  rule  that  fractions  of  a  day  are  not  recog- 
nized hy  law.  The  defendant  asserts  that,  the  burden  being  upon  the 
pldntifi,  it  was  bound  to  establish  that  the  title  vested  in  tiie  city  on 
May  Ist  before  the  tax  had  become  a  lien.  Except  in  so  far  as  such 
a  conclusion  might  be  based  upon  the  theory  of  the  burden  of  proof, 
there  is  no  sufficient  reason  given  why  it  should  be  accepted.  The  is- 
sue to  be  decided  here  as  to  the  time  of  the  happening  of  the  two 
events  is  not  to  be  determined  upon  proof  of  disputed  facts,  but  rests 
upon  the  deduction  to  be  drawn  from  conceded  facts.  Tlie  statute 
sfdd  that  the  lien  should  attach  on  tiie  1st  of  May,  and  the  resolution 
of  the  board  of  estimate  and  apportionment  declared  that  title  should 
vest  upon  that  day.  There  can  be  no  question  that  plaintiffs  title  to 
the  lot  ceased  to  exist  with  the  30th  of  April,  1913,  and  presumably 
the  award  or  compensation  granted  to  it  on  behalf  of  the  defendant 
was  made  on  that  basis.  The  change  in  the  status  of  the  parties  was 
not  procured  through  any  physical  act  which  occurred  on  the  1st  of 
May,  but  became  fixed  without  any  overt  intervention  by  reason  of 
the  action  taken  by  the  Le^slature  and  the  board  of  estimate  and  ap- 
portionment long  prior  to  that  time.  It  would  therefore  appear  that 
the  lien,  charge,  or  claim  for  said  taxes  against  the  property  must  be 
regarded  as  affecting  only  the  city,  which  had  become  its  qwner  on 
the  1st  of  May,  1913.  We  think  that  neither  upon  the  theory  that  the 
tax  became  a  charge  on  March  28,  1913,  while  the  plaintiff  was  the 
owner  of  the  property,  nor  upon  the  theory  that  plaintiff  was  such 
owner  on  the  1st  of  May,  1913,  was  the  defendant  city  entitled  to  de- 
duct the  tax  on  the  lot  ^rom  the  award  due  the  plaintiff. 

Judgment  reversed,  with  $30  costs  to  appellant,  and  judgment  di- 
rected in  favor  of  the  plaintiff  for  $96.45,  with  interest  ttiereon,  from 
the  11  th  day  of  October,  1915,  together  with  appropriate  costs  in  the 
court  below.   All  concur. 
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KAPI/AN  V.  ROSOV. 


(Sapreme  Conrt,  Appellate  Term,  First  Departmmt.    Marcb  8,  1^17.) 
Saub  «=»391(9) — Rekbdt  or  Fttbchassb — Becotsbt  of  Depdsitb — Bbuoh  of 

AOBEBUBHT. 

Where  the  seller  of  a  stock  of  goods  accepted  $90,  expresslr  stating 
Qiat  it  should  be  a  deposit,  and  constitute  part  of  the  irarchase  price,  If 
a  sale  were  consummated,  the  sale  belog  made  od  coDdltion  that  the 
store  do  a  business  of  a  certain  amount  weekly,  the  purchaser  can  re- 
cover the  deposit,  even  if  the  transaction  is  not  completed,  unless  the 
seller  pleads  and  proves  damages  suffered  by  the  purchaser's  refusal  to 
go  on  with  the  deal. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent.  Dig.  {  1127.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict 

Action  by  Morris  Kaplan  agamst  Louis  Rosov.  FrcMn  a  judgment 
dismissing  the  complaint,  plaintiff  af^als.  Reversed,  and  judgment 
directed  for  plaintiff. 


Argued  J'ebruary  term,  1917,  before  GUY,  PHIL5IN,  and  MUL- 
LAN,  JJ. 


Bernard  Chambers,  of  New  York  City,  for  appellant 

GUY,  J.  This  action  was  brought  by  the .  plaintiff  to  recover  the 
sura  of  $50,  being  a  deposit  made  by  plaintiff  upon  an  agreement  to 
purchase  a  store  of  defendant.  The  answer  was  a  general  denial  and 
a  counterclaim  for  $565  balance  of  the  purchase  price.  The  plaintiff 
produced  a  written  receipt,  signed  by  defendant,  adtnowledging  re- 
ceipt of  the  money,  showed  that  the  sale  never  took  place,  and  a  de- 
mand for  and  a  refusal  to  return  the  mcmey.  The  defendant  testified 
that  he  had  been  ready  to  transfer  the  property,  but  that  plaintiff  re- 
fused to  complete  the  purchase,  and  he  admitted  that  he  had  refused 
to  return  the  $50.  He  offered  no  proof  of  damage  by  reason  of  plain- 
tiffs refusal  to  take  the  property.  The  trial  justice  dismissed  the 
comi^aint  and  also  dismissed  the  coimterclaim. 

The  receipt  given  by  the  defendant  reads  as  follows : 


"Received  of  Morris  Kaplan  fifty  .((GO)  dollars  as  deposit  for  the  sale  of 
fixtures,  stock,  and  the  good  will  in  the  stationery  store  situated  on  the 
northern  side  of  787  Second  Ave.,  N.  Y.  City.  Said  store  to  be  sold  for  the 
sum  of  all  hundred  and  fifteen  ($615)  dollars.  Deposifc  Is  received  subject  to 
tbe  following  conditions :  That  the  weekly  average  sales  of  merchandise  in 
said  store  amount  to  at  least  eighty  ($80.00)  dollars.-  Same  to  be  verified  by 
Morris  Kaplan,  by  him  remaining  in  the  store  for  one  week,  and  should  tbe 
total  sales  for  the  week  amount  to  less  than  eighty  ($80)  dollarg,  I  am  to  re- 
fund tbe  foil  deposit  to  Horrls  Kaplan.  Should  I,  within  the  week,  refuse  to 
sell  tbe  store  for  abore  amount  and  conditions,  I  am  to  return  to  Morris  Kap- 
lan tbe  full  d^Nwit,  together  with  addiUonal  fifty  (950)  dollar^,  as  ctmpenea.' 
tlon  to  him  for  his  Ume  wasted.  Said  amount  of  six  hundred  and  fifteen  ($615) 
dollars  to  be  paid  In  tbe  following  manner:  Four  hundred  and  sixty-flve 
($166)  doiiars  to  be  paid  In  cash,  and  the  balance  of  one  hundred  and  fifty 
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dolUrfl  to  be  given  chattel  mortgage. 


[Signed]   li.  Boaov.' 
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This  receipt  declares  specifically  tiiat  the  $50  was  paid  "as  a  de- 
posit." lliat  such  was  the  case  is  emphasized  by  the  fact  that  the 
arrangements  made  therein  for  i»yment  of  the  purchase  price  are 
that  ^15  thereof  is  to  be  paid  in  cash  and  a  chattel  mortgage  given 
for  $150,  the  two  amounts  being  the  agreed  purchase  price,  exclusive 
of  the  $50  deposit.  Where  a  deposit  is  made  under  such  circum- 
stances, the  person  making  it  can  recover,  even  if  the  transaction  is 
not  completed,  unless  the  defendant  pleads  and  proves  damages  suf- 
fered by  the  refusal  of  the  plaintiff  to  consummate  the  deal.  Wein- 
berg V.  Greenberger,  47  Misc.  Rep.  117,  93  N.  Y.  Supp.  530;  Broad- 
way Renting  Co.  v.  Wolpin,  59  Misc.  Rep.  199.  110  N.  Y.  Supp.  151 ; 
Brodfeld  v.  Schlanger,  104  N.  Y.  Supp.  369. 

The  learned  trial  justice  in  his  opinion  cites  from  the  dissenting 
opinion  in  Schultze  v.  Cohen,  156  N.  Y.  Supp.  611.  In  that  case 
Cohen,  the  defendant,  gave  to  one  Polsky,  a  check  for  $50,  to  be 
given  by  him  to  Schultze,  the  plaintiff,  who  had  agreed  to  sell  Polsky 
a  store.  The  question  was  whether  the  check  was  given  as  a  deposit, 
or  as  part  payment  of  the  purchase  price.  Hie  testimony  upon  that 
question  was  so  confusing  in  the  record  as  to  permit  an  interpretation 
either  way.  The  prevailing  opinion  holds  that  it  was  a  "deposit"  made 
by  Polsky,  which  gave  the  plaintiff  (Schultze)  no  right  to  recover,  but 
it  was  pointed  out  that  he  might  have  a  cause  of  action  against  Polsky 
for  damages  for  refusal  to  complete  the  purchase ;  and  the  dissenting 
opinion  holds  that  it  was  part  payment.  In  the  case  at  bar  the  receipt 
is  plain  and  unambiguous,  and  clearly  shows  that  the  $50  was  a  de- 
posit only,  and  not  a  part  payment. 

Judgment  reversed,  with  $15  costs,  and  judgment  directed  for  plain- 
tiff for  $50,  with  appropriate  costs  in  the  court  below.  All  concur. 


(Supreme  Court,  Appellate  Term,  First  Department.   March  8,  1917.) 

1.  Baxuient  «=a2 — ^Mutual  Benefit — ^What  CosgriTUTES. 

Where  plaintiff  left  goods  with  prospective  buyers  for  examlmition,  the 
transaction  constituted  a  bailment  for  mutual  benefit 

[Ed.  Note. — For  other  cases,  see  Bailment,  Cent.  Dig.  ||  18-17.] 

2.  Baxluent  ®=»14(1) — Mutual  Benefit — Cabe  Reqitibed. 

In  bailments  for  mutual  benefit,  the  bailee  must  exercise  the  same  de- 
gree of  care  as  a  prudent  man  ordinarily  takes  of  his  own  goods. 
[Ed.  Note. — For  other  cases,  see  Bailment,  Cent.  Dig.  H  4S-18,  62-BB.l 

a.  Bailubnt  ^=»31(1) — Action  Between  Bailob  and  Bailee — ^Bdbden  of 
Pboof. 

Where  a  bailee  Is  sued  for  goods  left  with  bim  under  a  mutual  tunefit 
bailment,  he  has  the  burden  ot  showing  that  he  took  the  reaulsne  amount 
of  care  of  them. 

[Ed.  Mote.— For  other  cases,  see  Bailment,  Cent  Pig.  i|  124,  125J 

4  Baxlhekt  ^a83~AcnoK  Between  Batiob  avd  Baiub — Jtskt  Quution. 
Ordinarily  whether  a  bailee  has  sufficiently  excused  the  loss  of  gooda 
deposited  with  bim  under  a  mutual  benefit  bailment  Is  a  Jury  question. 
[Ed.  Note. — ^For  other  cases,  see  Bailment,  Cent  Dig-  S  56.] 
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&  BjuumiT  «isB8— Amnur  Bctwecit  Bazlob  jj»d  BAXUtt-^-QuiBnoir  iob 

JOBT. 

In  suit  for  loas  of  goods  deported  under  a  mutual  benefit  bailment  erl- 
tfence  that  the  goods  disappeared  during  dw  night,  but  not  Indicating 
what  care  the  bailee  exercised,  eetabllshes  no  defense  for  a  Jury's  consld- 
eration. 

[Ed.  Note. — For  other  cases,  see  Bailment,  Cent.  Dig.  |  66.] 

Appeal  from  Municipal  Court,  Borou|^  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Ix>uis  A.  Israel  against  David  Uhr  and  Samson  A.  Schnei- 
der, copartners  doing  business  under  the  firm  name  and  style  of  Uhr 
&  Schneider.  From  a  judgment  dismissing  the  complaint,  and  an  or- 
der denying  plaintiff's  motion  for  a  new  trial,  he  appeals.  Judgment 
and  order  reversed,  and  judgment  directed  for  plaintiff. 

Argued  February  term,  1917,  before  GUY,  PHILBIN,  and  MUL- 
I^N,  JJ. 

Samuel  C.  David,  of  New  York  City,  for  appellant. 
Harry  A.  Gordon,  of  New  York  City  (Irving  Gordon,  of  New  York 
City,  of  counsel),  for  respondoits. 

MULLAN,  J:  Plaintiff,  desirous  of  selling  certain  silk  to  defend- 
ants, left  it  with  them  for  examination;  the  defendants  asking  the 
plaintiff  to  call  for  defendants*  answer  the  next  morning.  When  the 
plaintiff  called  upon  the  defendants  the  following  morning,  the  latter 
said  that  the  silk  OMild  tuA.  be  found,  and  it  never  has  been  returned  to 
plaintiff,  and  he  sues  for  breach  of  the  contract  of  bailment.  The 
defendants  deny  generally  and  set  up  no  defense.  The  plaintiff  proved 
his  ownership,  the  bailment,  demand,  nonreturn,  and  tie  value  of  the 
silk,  $114.75,  thus  establi^itu^  bis  cause  of  action,  and  the  court  prop- 
erly refused  to  dismiss  at  the  close  of  his  case.  Then,  without  ob- 
jection, the  defendants  were  allowed  to  prove  the  disappearance  of  the 
silk ;  but  they  made  no  ef?ort  to  show  that  they  had  exercised  any  care 
whatsoever  to  safeguard  the  plaintiff's  property.  Indeed,  such  proofs 
as  were  made  mi  the  part  of  the  defendants  seem  to  have  been  directed 
toward  a  showing  .that  the  goods  were  never  left  with  them  until,  at 
the  veiy  end  of  the  case,  the  defendants'  counsel  omceded  the  deposit. 

[1  ]  The  plaintiff  first  moved  for  a  direction,  and  then  asked  to  go  to 
the  jury;  but  the  learned  trial  justice  dismissed  the  complaint.  We 
think  he  was  in  error,  and  that  the  plaintifTs  modem  for  a  directicm 
should  have  been  granted.  We  deem  it  clear  that  the  bailment  was  one 
for  mutual  benefit,  as  the  defendants  were  sufficiently  interested  in 
the  goods  to  agree  to  examine  them  for  the  purpose  of  purchase,  and 
it  must  be  assumed  that  it  was  as  greatly  to  the  interest  of  the  defend- 
ants to  buy  goods  as  it  was  to  the  interest  of  the  plaintiff  to  sell  them. 

[2-6]  The  duty  resting  on  a  bailee  in  such  a  case  is  to  exercise  a  like 
degree  of  care  in  respect  of  the  subject  of  the  bailment  as  a  prudent 
man  in  similar  circumstances  commonly  takes  of  his  own  goods,  and 
tike  burden  is  upon  the  bailee  of  showing  his  compliance  with  that 
duty.   Ouderkirfe  v.  Central  Nat.  Bank.  119  N.  Y.  263,  23  N.  E.  875. 
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Ordinarily  it  is  for  the  jury  to  say  whether  the  bailee  has  shown  suffi- 
cient excuse,  under  the  rule  as  stated,  for  the  loss  of  the  bailed  gt>ods ; 
but  here  the  defendants  have  not  seen  fit  to  produce  any  evidence  that 
would  serve  as  the  basis  for  the  formation  of  an  opinion  upon  the  sub- 
ject of  their  care,  or  lack  of  it,  and  so  they  failed  to  meet  their  bur- 
den. 

Judgment  and  order  reversed,  with  $30  costs,  and  judgment  directed 
in  favor  of  plaintiff  for  $114.75,  with  interest  thereon  from  the  27th 
day  of  September,  1916,  and  appropriate  costs  in  the  court  below.  All 
concur. 


(Supreme  Court,  Appelate  Term,  First'  Department.    March  28,  ldl7.) 

1.  AssioNicEHTS  <S=>52 — ^Equitable  Assiqkubnts — Effect  of. 

Where  defendant  wrote  contractors,  statins  tbat  subcontractora  desired 
paj'ment  from  him,  and  tlie  contractors  replied,  stating  tbat  with  regard 
to  the  subcontractora^  bill  he  might  make  a  payment  of  |600,  there  was 
suffldoit  dlrectlm  to  protect  defendant  In  maklnB  the  payment,  or  ta 
accepting  the  order  In  favor  of  the  subcontractors. 

(Ed.  Note.— For  otiber  cases,  see  Asslgnmoits,  Otot,  Dig.  {}  107-111.] 

2,  ASSIGKlfEHTa  «ss»0OCl)— Equitabu  AssianiUENTS— Puudb. 

As  no  equitable  asslgnm^t  arises  unless  a  particular  fund  is  desig- 
nated, a  statement  by  contractor,  authorizing  defendant  to  make  a  pay- 
ment to  subcontractors,  does  not  create  a  valid  equitable  assignment,  on 
wblch  the  sutKAntractors  can  sue^  no  fund  Iwlng  designated  oat  of  whldi 
to  make  payment;  this  being  tnie^  though  d^teudant  was  indebted  to 
the  suboontracttHs. 

[Ed.  Note.— For  other  cases,  see  Assignments,  Cent  Dig.  H  9^1<MI.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  John  Conti  and  another  against  J.  Massey  Rhind.  From 
a  judgment  for  plaintiffs,  jury  trial  having  been  waived,  defendant 
appeals.    Reversed,  and  new  trial  granted. 


Argued  March  term,  1917,  before  BIJUR,  HENDRICK,  and 
WEEKS,  JJ. 


Louis  Werner,  of  New  York  City  (S.  Albert  Ubwenstein,  of  New 
York  City,  of  counsel),  for  appellant. 

Louis  H.  Porter,  of  New  York  City  (William  C.  Dodge,  of  New 
York  City,  of  counsel),  for  respondents. 

BIJUR,  J.  The  material  facts  in  this  case  are  that  defendant  be- 
came indebted  to  one  Rusk  in  the  sum  of  $3,500  for  the  erection  of 
a  monument  under  an  a^ropriate  contract  therefor.  Defendant  paid 
Rusk  $2,500,  leaving  $1,000  due.  On  October  19,  1914,  plwntiflFs,  who 

were  subcontractors  of  Rusk,  asked  defendant  in  writing  to  retain 
some  money  to  cover  Rusk's  indebtedness  to  them ;  their  letter  CMX- 
duding: 

"  *  •  •  So  you  better  hold  91<l^-50  until  bo  pays  us.  Trusting  you  will 
do  tills  tor  us,"  etc. 
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On  January  20,  1915,  defendant  wrote  to  Rusk  about  claims  made 
hy  certain  other  contractors,  adding : 

"I  would  also  request  yon  to  take  up  the  nutter  ot  Contl  Bros.'  aoconnt,  as 
tbey  have  writt«i  nee  several  times  In  regard  to  this.   Inclosed  I  aend  their 

On  January  25,  1915,  Rusk  replied  to  defendant  at  length,  but  the 
<uily  reference  to  the  Conti  matter  was  the  concluding  paragraph  of 
the  letter : 

"With  regard  to  Conti  Bn^'  bill,  you  may  make  a  payment  to  them  of 
WSOO." 

Defendant,  however,  made  no  payment  to  plaintiffs,  but  meanwhile 
attachment  proceeding^  on  behalf  of  a  creditor  of  Rusk  were  insti- 
tuted, and  $996  out  of  the  $1,000  owing  by  defendant  to  Rusk  was, 
pursuant  thereto,  turned  over  to  the  sheriff. 

[1]  The  only  question  adjudicated  in  the  court  below,  and  presented 
on  this  appeal,  is  whether  the  correspondence  hereinabove  cited  con- 
stituted an  equitable  assignment  of  the  $500  in  favor  of  plaintiffs.  The 
court  below  was  of  opinion  that: 

"Had  tlie  drawer  used  the  words  in  a  eUreotory  term,  there  would  have  been 
no  doubt  that  such  order  constituted  an  equitable  assignment." 

This  referred  to  the  use  of  the  phrase  by  Rusk  in  his  letter  to  de- 
fendant. "You  may  make  a  payment  to  them  [Contis]  of  $500."  I 
am  inclined  to  believe  that  under  the  circumstances,  this  language 
being  used  in  reply  to  defendant's  inquiry  or  request  to  Rusk  to  take 
up  the  matter  of  Conti's  account,  was  a  sufficient  direction  to  defend- 
ant to  make  the  payment,  and  defendant  would  certainly  have  been 
protected,  as  against  Rusk,  had  he  either  made  the  payment  or  formal- 
ly "accepted"  Uie  order  in  Conti's  favor.  Munger  v.  Shannon,  61  N. 
Y.  251,  258. 

[J]  The  difficulty,  however,  in  the  case  at  bar,  lies  in  tiie  fact  that 
no  particular  fund  from  which  the  payment  should  be  made  by  de- 
fendant was  indicated  in  the  order  of  Rusk,  either  expressly  or  im- 
pliedly, and  such  indication  is  an  essential  element  in  an  equitable  as- 
signment. Attorney  General  v.  Continental  Ins.  Co.,  71  N.  Y.  328, 
27  Am.  Rep.  55;  Izzo  v.  Ludington,  79  App.  Kv.  272,  79  N.  Y. 
Supp.  744,  affirmed  178  N.  Y.  621,  70  N.  E.  1100.  See,  also,  the 
discussion  on  the  same  subject  in  the  Munger  Case,  supra,  61  N.  Y. 
255  to  258,  and  Brill  v.  Tuttle,  81  N.  Y.  454,  37  Am.  Rep.  515, 

Nor  is  there  in  the  case  at  bar  any  such  implied  designation  of  a 
particular  fund  out  of  which  the  payment  is  to  be  made  as  was  de- 
cided to  be  sufiScient  to  constitiite  ttie  order  an  equitable  assignment 
in  Throop  Grain  Co.  v.  Smith,  110  N.  Y.  90,  17  N.  E.  671.  See,  also, 
Williams  v.  Ingersoll,  89  N.  Y.  508,  and  Hibbs  v.  Brown,  190  N.  Y. 
167,  82  N.  E.  1106.  The  mere  fact  that  defendant  owed  Rusk  some 
money'is  not  in  itself  material,  as  that  relation  may  well  be  the  founda- 
tion of  any  general  bill  of  exchange,  .as  pdnted  out  in  all  the  cases 
which  have  treated  of  this  subject. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  tiie  event   All  concur. 
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BBOADWAT  &  BX)BTY-nB8T  ST.  CX>.  T.  WALKBB. 
(Supreme  Ooort,  Appelate  Term,  First  D^ttment.   Blarai  X2;  1917.) 

IiANDLOBD  AND  TEKAHT  «S»196— I^BIU  <Xt  iMASm — DAXAAIB  WOM  DBTAm.^— 

Vauditt. 

Under  a  lease  proTldlnf  that,  In  ease  tbe  tenant  tells  to  comply  wtth 
Us  corenant  to  pay  rrat  and  Is  ejected  by  Bmnmary  proceedings,  be  aball 
still  be  liable  for  rent,  an  action  will  He  for  rent  after  ejectment;  the 
fact  that  the  basis  of  llablUty  Is  described  as  "rent."  and  not  aa  "dam- 
ages,** being  Immaterial. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant.  Oait  Dig.  i 
763.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  tiie  Broadway  &  Forty-First  Street  Company  against 
Florence  B.  Walker.  From  a  judgment  giving  plaintiff  partial  relief,, 
it  appeals.   Modified  and  affirmed,  with  costs. 


Argued  February  term,  1917,  before  GUY,  PHILBIN,  and  MUL- 
LAN,  JJ. 


Joseph  Nemerov,  of  New  York  Ci^  (Nathaniel  Levy,  of  New  York 
City,  of  counsd),  for  appellant. 

Uterhart  &  Graham,  of  New  York  City  (Alfred  M.  Schaffer.  of 
New  York  City,  of  counsel),  for  respondent. 

PHILBIN,  J.  The  action  is  brought  to  recover  rent  alleged  to  be 
due  from  the  defendant  to  the  plaintiff  under  a  lease  for  five  years 
from  January  1,  1915,  of  space  in  the  rear  of  a  Broadway  store,  at 
Forty-First  street.  The  lease  provided  that  the  premises  demised 
should  be  used  as  an  "office  for  s^ht-seeing  automobiles."  It  also  con- 
tained this  clause: 

"In  case  the  demised  imanises  become  vacant  by  abandonment,  or  in  the 
event  ot  the  lessee  being  dlgwoBoosed  front  the  demised  premises  by  summary 
proceedings,  or  In  case  the  lessor  r^lns  possession  of  the  demised  premises, 
or  any  part  thereof.  Id  any  way  or  manner,  either  by  termination  of  the  lease, 
by  serving  notice  as  aforesaid,  or  otherwise,  by  reason  of  the  default  of  the 
lessee  to  pay  the  rent  or  observe  the  covenants,  conditions,  or  provisions  of 
this  lease,  the  lessee  shall  remain  liable  and  continue  liable  for  the  rent,  and 
additional  rent  herein  reserved  for  the  balance  of  the  term  of  this  lease,  wheth- 
er the  premises  be  relet  or  not,  less,  however,  the  avails  of  the  reletting,  if  any 
there  be." 

The  defendant  defaulted  in  the  payment  of  rent  for  the  months  of 
September  and  October,  1915,  and  was  dispossessed  on  or  about  CV 
tober  U,  1915.  The  rent  sued  for  embraces  the  period  from  Septem- 
ber 1,  1915,  to  and  including  February,  1916,  and  would  amount  in 
all  to  $1,033.33 ;  but  the  plaintiflf  asked  for  judgment  of  $1,000  only. 

The  answer  contained,  in  effect,  a  general  denial,  and  set  up  sev- 
eral defenses  based  upon  the  theory  that  tiie  lease  purported  to  give 
the  right  to  use  the  streets  in  front  of  the  premises,  which  defendant 
was  precluded  from  doing  by  the  city  autiiorities.  There  was  nothing 
in  the  lease  justifying  such  a  claim.   The  surrender  of  the  premises 
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under  the  dispossess  [»roceedings  and  the  letting  thereof  to  a  corpora- 
tion, for  which  the  premises  were  altered,  were  likewise  alleged. 

Upon  the  trial  there  was  no  testimony  offered  by  defendant  to  meet 
the  allegations  in  the  complaint,  and  the  trial  judge  rendered  judgment 
for  the  plaintiff  for  $279.60.  That  amount  represented  rental  due 
under  the  lease  to  the  date  of  the  dispossess  proceedings.  The  plain- 
tiff appeals,  on  the  ground  that  the  judgment  should  have  included 
rental  whidi  became  due  after  the  defendant  was  dispossessed,  be- 
cause of  the  clause  in  the  lease  above  quoted  providing  for  the  lessee 
remaining  liable  in  such  event  for  the  rent  thereafter  accruing.  The 
plaintiff,  as  has  been  seen,  limits  his  demand  to  the  period  ending  with 
the  month  of  February  following  the  default  in  September,  1915. 
■  The  defendant  contends  that  the  action 'is  for  rent,  not  for  dam- 
ages for  breach  of  a>venant,  and  ^t  the  dispossess  proceedings  ter- 
minated all  liability  for  future  rent  The  value  of  the  distinction  un- 
der the  circumstances  is  not  patent  The  plaintilT  sues  under  an  ex- 
press agreement  that  the  defendant  shall  remam  liable  after  being 
dispossessed,  and  whether  the  basis  of  liability  is  described  as  rent,  or 
whether  that  is  a  mere  term  used  by  the  parties  to  specify  the  measure 
of  liability  in  the  event  of  a  breach  is  immaterial.  The  provision  can 
have  reference  to  nothing  else,  except  a  situation  existing  after  the 
relations  of  lessor  and  lessee  have  been  severed. 

We  think  the  plaintiff  was  entitled  to  a  recovery  founded  upon  the 
amount  of  the  rents  for  the  months  from  and  including  September, 
1915,  to  and  including  February,  1916.  Slater  v.  Von  Chorus,  120 
App.  Div.  16,  104.  N.  Y.  Supp.  996. 

Judgment  modified,  by  increasing  the  amount  of  the  recovery  to 
the  sum  of  $1,000,  with  appropriate  interest  and  costs  In  the  court  be- 
low, and,  as  so  modified,  affirmed,  with  $25  costs  to  the  appelant  All 
concur. 


B.  KLEIN,  Inc.,  v.  HiCNBIOHSEN. 
(Supreme  Court,  Appellate  Term,  First  Department.    Mardi  8^  1917.) 

Pujj}iNa  ^s>36(3) — ^Adubsion — GonciiUsitenkss— DisuiasAi.. 

Where  defendant  admitted  a  part  of  plalntUTs  demand  tn  suit  on  con- 
tract for  labor  and  materials.  It  was  error  to  dismiss  the  complaint,  and 
plaintiff  was  entitled  to  jnd^uent  for  tbe  admitted  amount. 

DBd.  Note^lTor  other  cases,  bm  Pleading;  Oeat  Dtsr.  1  82.] 

Appeal  ixofa  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict 

Action  by  B.  Klein,  Incorporated,  a^nst  Christian  Henrichsen. 
Judgment  dismissing  ccmplaint,  and  plaintiff  appeals.  Reversed,  and 
judgment  ior  plaintiff  directed. 

Argued  February  term,  1917,  before  GUY,  PHII3IN.  and  MUI/- 
LAN.  JJ. 

Choloney  &  Weinberger,  of  New  York  City  (Natiianid  Cholon^, 
of  New  York  City,  of  counsel),  for  appellant 
Mark  Fracktnan,  of  New  York  City,  for  respondent. 
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PHILBIN,  J.  The  plaintiff  sued  to  recover  a  balance  alleged  to  be 
due  from  the  defendant  on  a  contract  for  work,  labor,  and  services  and 
materials  furnished.  The  contract  related  to  the  erection  of  a  com- 
plete new  store  front  in  defendant's  premises  and  doing  certain  work 
in  the  store.  The  price  stated  for  the  work  mentioned  in  the  conttact 
and  certain  extra  work  and  materials  was  ^65.  It  was  alleged  that 
the  plaintiff  had  duly  performed  each  and  every  condition  in  said  con- 
tract, except  one  item,  which  defendant  waived.  The  answer  was  a 
general  denial,  except  that  it  was  admitted  that  defendant  agreed  to 
pay  plaintiff  for  certain  extra  glass  furnished  $35,  and  which  he  duly 
offered  plaintiff,  who  refused  it.  Certain  counterclaims  were  set  up, 
but  they  were  sibandoned  on  the  trial. 

There  was  ample  proof  to  justify  the  court  in  finding  th4t  the 
plaintiff  did  not  substantially  perform  the  contract,  and,  were  it  not  for 
the  admission  of  liability  for  the  above  sum  of  $35,  the  judgment  dis- 
missii^  the  complaint  would  have  been  proper.  The  plaintiff,  however, 
was  entitled  to  judgment  for  that  amount.  Another  item  of  $10,  claim- 
ed by  him  for  extra  work,  should  not  be  allowed,  as  it  really  represent- 
ed a  modification  to  that  extent  of  the  main  contract. 

Judgment  reversed,  without  costs  of  appeal  to  either  party,  and  judg- 
-  ment  directed  in  favor  of  the  plaintiff  for  the  sum  of  $35,  witii  appro- 
priate costs  in  the  court  below.  All  concur. 


(Supreme  Conrt,  .^tpellate  ^rm,  First  Dc^oitmait.  Mardi  8,  1917.) 

LUTDLOBD  AND  TXNAHT  ^S>232 — ACTIOR  POB  BeITT — ^DEFENSE. 

In  an  action  to  recover  rent,  plaintiff  Is  entitled,  in  the  absence  of  a 
counterclaim,  to  recover  a  full  UMmth's  rent  under  a  lease  requiring  rent 
to  be  paid  in  advance  tm  the  1st  day  of  the  month,  altfaough  prenil»es 
were  again  leased  by  him  ota  the  IStb.  after  tenant  bad  vacated. 

[Bd.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Gent  Dig.  {f 
935-839.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Manhattan  Leasing  Company  against  Daniel  Weil. 
From  a  judgment  for  defendant  after  a  trial  by  the  court,  plaintiff  ap- 
peals.  Reversed,  and  judgment  directed,  with  costs. 


Argued  February  term,  1917,  before  GUY,  PHILBIN,  and  MUL- 
LAN,  JJ. 


Diamond  &  Abrahams,  of  New  York  City  (Milton  Diamond,  of 
New  York  City,  of  counsel),  for  appellant. 

Sobel  &  Brand,  of  New  York  City  (Samuel  Sobel,  of  New  York 
City,  of  counsel),  for  respondent. 

MULLAN,  J.  The  defendant,  who  had  a  lease  of  an  apartment 
from  October  1,  1914,  to  September  30,  1916,  moved  away  on  August 
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28,  1916,  taldng  all  his  furniture  and  effects,  and  leaving  the  apart- 
ment vacant-  At  a  time  thereafter,  not  precisely  fixed,  he  gave  the 
superintendent  of  the  building,  at  the  latter's  request,  the  right  to 
enter  the  apartment  for  the  purpose  of  redecorating.  From  the  15th 
of  Sq)tember  the  apartment  was  occupied  by  a  new  tenant,  to  whom 
the  landlord  leased  it,  and  the  defendant  claims  that  this  alleged  tres- 
pass created  by  the  landlord's  act  in  giving  possession  to  the  new  ten- 
ant relieved  him  from  liability  for  any  part  of  the  Sq}tember  rent, 
for  which  the  plaintiff  sues  in  his  first  cause  of  action. 

The  plaintiff  contends  that  a  provision  of  the  lease  enabled  him 
to  re-enter  upon  the  vacation  by  the  defendant.  The  learned  trial 
court  gave  judgment  for  the  defendant.  As  the  rent  was  payable  in 
advance  on  the  1st  day  of  each  month,  the  September  rent  became 
due  and  payable  prior  to  the  occupancy  by  the  new  tenant,  and  the 
plaintiff  should  have  had  judgment  for  that  sum.  We  are  not  called 
upon  to  determine  either  the  nature  or  the  extent  of  such  claim  as 
the  defendant  may  have  against  the  plaintiff  for  his  unlawful  entry, 
if  it  were  such,  as  there  was  no  counterclaim.  Why  the  plaintiff  was 
not  allowed  to  recover  for  the  telephone  chaises  sued  for  in  his  sec- 
ond cause  of  action  does  not  appear. 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  for  plain- 
tiff for  the  sum  of  $100.60,  with  interest  from  September  1,  1916,  and 
with  appropriate  costs  in  the  court  below.  All  concur. 


OSnpreme  Court,  Appellate  Term,  First  Department.   Hanft  8,  1M7.) 

APPEAI-  and  EBSOK  ^=»1171(1) — JUDOUENT — BKVKUSAI;. 

Where  defendant's  breach  of  contract  and  liability  was  clearly  estab- 
lished, a  Judgment  for  a  clearly  Inadequate  amount  wlU  be  reversed  on 
plalntUTs  appeal. 

[Ed.  Note.— For  other  cases,  see  ^peal  and  Brror,  Cent  Dig.  Si  4646, 
4SS2,  4564.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Morris  Shapiro  and  others  against  Henry  Mollat.  From 
the  judgment,  plaintiffs  appeal.   Reversed,  and  new  trial  ordered. 


Argued  February  term,  1917,  before  GUY,  PHILBIN,  and  MUI/- 


Max  Sheinart,  of  New  York  City,  for  appellants. 
George  L.  Donnellan,  of  New  York  City,  for  respondent 

GUY,  J.  Plaintiffs  made  a  contract  with  the  defendant  for  the 
performance  of  certain  work  and  furnishing  material  for  the  alteration 
of  premises  occupied  by  defendant  for  the  sum  of  $575,  and  it  is  un- 
disputed that  after  periormance  the  work  was  stopped  by  the  defend- 
ant becatise  he  was  about  to  be  dispossessed  from  the  premises. 
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The  nature  and  substance  of  the  cause  of  action,  as  stated  at  the 
foot  of  the  summons,  is  work,  labor,  and  services,  materials  furnished, 
and  breach  of  contract.  The  plaintiffs  proved  the  rendition  of  work, 
labor,  and  services,  and  Ac  furnishing  of  materials.  As  before  stated, 
the  defendant's  breach  was  undisputed,  and  one  of  the  {riaintiffs  tes- 
tified to  facts  which  entitled  them  to  recover  substantial  damages. 
The  trial  justice  found  in  favor  of  plaintiffs  for  the  sum  of  $80,  evi- 
dently basing  his  finding  mainly  on  die  testimoiiy  of  one  Riger,  an 
employe  of  defendant 

Although  plaintiffs*  proof  fell  short  in  some  respects  of  authorizing 
the  recovery  which  was  claimed,  the  award  of  $80  made  by  the  trial 
justice  is  so  inadequate  that  the  judgm^t  must  be  reversed,  and  a 
new  trial  ordered,  with  $30  costs  to  Uic  plaintiffs  to  abide  ttit  event. 
All  concur. 


EQUITABLE  TRUST  GO.  OF  NBW  YOBK  r.  HAMILTON.  Cminty  Treunrer. 
(Snprenw  Ocnirt,  Appellate  LHtIsIoq,  Second  Dcvartment.   March.  30^  1017.) 

1.  OouHTiEB  «=»206(2) — Claim  AoAniBT— Audii^Reconbidkeatiow. 

A  county  board  of  supervisors,  after  considering  and  auditing  a  cialm, 
and  allowing  it,  may  before  It  Is  paid  reconsider  Its  actitMi,  and  reaudlt 
the  claim. 

[Ed.  Note.— £\>r  otber  cases,  see  Counties,  Cent.  Dig.  H  322,  323,  826.] 

2.  CktUNTIES  ^206(1^— OunC  AOAZNBI— -ATDIT  AHD  BBAUDIT— CBTZnCAXS 

OF  ClEBK. 

The  mere  ^ving  to  a  claimant  against  a  county  by  a  clerk  of  the  board 
of  supervisors  of  a  certificate  that  the  claim  bsa  been  audited  at  a  cer- 
tain amount  does  not  prevent  the  board  teconsiderlng  its  action,  and  re- 
andlting  the  claim. 

[Ed.  Note.— For  other  cases,  see  Counties,  Cent.  Dig.  fj  322,  323,  826.) 

3.  Counties  iS=>20C{2)— Claim  Agaimst— Assignment  Atteb  Aunnv-RKAUniT. 

That  a  claim  against  a  county,  as  audited.  Is  assigned  before  its  re- 
consideration by  the  board,  does  not  prevent  its  thereafter  reconsidering 
and  reaudlting  it;  the  assignee  acquiring  no  greater  right  therein  than 
the  assignor  had,  and  being  chargeable  with  notice  of  the  board's  power 
to  reconsider  and  reaudlt. 

[Ed.  Note.— E\)r  other  cases,  see  Counties,  Cent.  Dig.  H  322,  323,  325.] 

Appeal  from  Special  Term,  Rockland  Cotmly. 

Mandamus,  on  relation  of  the  Equitable  Trust  Company  of  New 
York,  against  Walter  G.  Hamilton,  County  Treasurer  of  Rocldand 
County.   Peremptory  writ  denied,  and  relator  appeals.  Affirmed. 

The  opinion  of  Mr.  Justice  Tompkins  in  the  court  below  is  as  fol- 
lows: 

[1]  The  decision  of  the  Court  of  Appeals  in  the  case  of  People  ex  rel.  Hotch- 
biss  v.  Supervisors  of  Broome  County,  65  N.  T.  222,  whirfi  was  approved  and 
followed  in  several  later  cases  (Adams  v.  Town  of  Whentfleld,  46  Aw>.  Div. 
469,  61  N.  Y.  Supp.  738;  People  ex  rel.  Chase  v.  Wemple,  144  N.  T.  4^  39  N. 
E.  397 ;  Osterhoudt  v.  Rigney,  98  N.  Y.  233),  squarely  holds  that  a  board  of 
supervisors  may,  after  having  audited  and  allowed  a  claim,  reconsider  Its 
action,  and  reaudlt  or  disallow  the  same  and  Is  controlling  on  this  nfotlon,  so 
far  as  that  questlcm  Is  concerned. 
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Tbe  essM  cited  by  relator's  counsel  go  no  furthet  than  to  ludd  tiiat  an  audit 
of  a  claim  or  account  duly  made  by  a  board  of  supervlaors  cannot  be  attacked 
collaterally.  Where  a  claim  has  been  considered  and  audited,  and  allowed, 
but  not  actually  paid,  tbe  same  board  wbldi  made  the  audit  may  recwslder 
Its  ftcHrai,  and  reaudlt  the  account  Ttat  was  what  was  done  In  this  case. 

[2]  While  It  la  true  that  the  clerk  of  the  board  ot  superrlaors  bad  given  the 
<^lmant,  Stryber,  a  certificate  showing  that  the  claim  had  been  audited  at 
tbe  aumr  of  $8,000,  nevertheless  it  bad  not  been  paid  by  the  county  treasorer 
prior  to  the  reconsideration  of  the  claim  by  the  board  of  supervisors. 

[S]  The  fact  that  the  claim  a»  audited  was  assigned  to  the  relator  prior  to 
tbe  reconsideration  thereof  by  the  board  of  supervisors  does  not  change  the 
situation.  The  asslffiee  acquired  no  greater  ilj^t  In  tbe  daim  or  against  tbe 
county  virtue  of  the  assignment  than  the  assignor,  Mr.  Stryker,  himself 
had,  bef<Hre  the  aarignment  was  made.  The  assignee  must  be  presumed  to  have 
known  that  tbe  board  of  supervisors  bad  power  to  recraslda:  Its  action  and 
reaudlt  the  clalnJ. 

The  relator's  motion  for  a  peremptory  writ  of  mandamus  against  tbe  county 
treasurer  most  therefore  be  denied,  with  $25  costs.  The  claim  will  cow  be  be- 
fore fhe  board  of  supervisors,  as  though  it  had  never  been  acted  upon,  and  if 
the  board  refuses  to  act  upon  it,  or  allow  or  disallow  it,  the  claimant  will  have 
a  r«nedy  by  writ  of  mandanrua.  and  If  the  claim  Is  a  proper  claim  against  the 
county,  and  Is  not  allowed  at  a  proper  amount,  then  tbe  claimant's  remedy  will 
he  by  a  writ  of  certiorari,  to  review  the  audit. 


Ar^ed  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON. 
RICH,  and  BLACKMAR,  JJ. 

Mortimer  B.  Patterson,  of  Nyack,  for  appellant. 
Ernest  W.  Hofstatter,  of  Nyack,  for  respondent. 

PER  CURIAM.  Order  affirmed,  on  the  opinion  of  Mr.  Justice 
Tompkins,  with  $10  costs  and  disbursements. 


(Supreitfe  Court;  Apellate  Term,  First  Dqiaztment.  Sfardi  12, 
L  MuHXcxPAL  Ck>BFOBATxoirs  «:»86T— ^NJUUB  oir  FuTaBcnnii>— SunxozxHOT 

OP  EVIDBNCB. 

Evidence  held  Insufficient  to  establish  a  city's  negligence  In  temporarily 
placing  a  basket  ball  structure  In  one  corner  of  a  public  playground,  where 
It  fell  up<m  infant  plalntlfl. 

[Ed.  Note.— For  other  cases,  see  Municipal  Oorpcnations,  Cent  Dig.  | 
1812.] 

2.  MUHICIFAI.  COBPOBATIOnS  4a»8&7— IHJVBXBS  ON  PUTOBOnND—SnrnciKNOT 

ov  Etioencb. 

Evidence  held  insufficient  to  establish  a  u^lgence  In  placing  a 

basket  ball  structure  on  slightly  sloping  grotmd  In  a  public  playground, 
wbere  it  had  no  reason  to  anticipate  its  ftilUng  upon  Infent  plalntlfC,  and 
testimony  indicated  a  straiUEer  tipped  it  onto  him. 

[Ed.  Nota— Vte  other  cases,  see  Municipal  OorpontlonB,  Oent  Dig.  I 
1812.] 

Appeal  from  Munidpal  Court,  Borough  of  Manhattan,  Second  Dis^ 
trict 

Action  by  Abraham  Gorbman,  by  Louis  Gorbman,  his  guardian  ad 
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litem,  against  the  City  of  New  York.   Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed,  and  complaint  dismissed. 
Argued  February  term,  1917,  before  GUY.  PHILBIN,  and  MUI^ 

UN,  JJ. 

Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  (Terence  Farley 
and  E.  Crosby  Kindlcberger,  both  of  New  York  City,  of  counsel),  for 
appellant. 

Harry  Stackell,  of  New  York  City,  for  respondent 

PHILBIN,  J.  The  action  is  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained  by  plaintiff,  an  infant 
11  years  old,  through'  the  negligence  of  the  defendant.  The  indorse- 
ment on  the  summons  stated  that  the  negligence  consisted  in  permit- 
tine  a  certain  basket  ball  structure  in  Tomplins  Square  playground 
to  become  loose,  causing  it  to  fall  and  strike  plaintiff  without  any 
fault  on  his  part.  The  answer  was  a  general  denial.  The  court,  sit- 
ting without  a  jury,  awarded  the  plaintiff  $500. 

While  the  plaintiff  and  other  boys  were  playing  in  the  park,  plain' 
tiff  stooped  down  to  tie  his  shoe  near  the  structure,  and  while  in  that 
position  the  latter  fell  and  injured  him.  The  structure  consisted  of 
a  timber  about  7  feet  long  placed  in  a  perpendicular  position  and  sup- 
ported by  three  uprights,  which  extended  from  the  floor  of  the  triangu- 
lar wooden  platform  and  rested  against  the  post  about  4  feet  froin  the 
ground.  At  the  top  of  the  pole  or  post  was  the  basket  fastened'  to 
a  wire  netting  nearly  squve.  At  the  time  of  the  accident,  the  struc- 
ture had  been  placed  one  side  and  was  standing  in  a  comer  formed 
by  a  one-story  building  and  an  iron  fence,  and  was  not  in  the  open 
part  of  the  playground.  The  plaintiff  testified  that  it  was  on  a  hill, 
and  it  fell.  "There  was  a  house  there ;  so  they  put  the  post  near  the 
house ;  so  it  was  near  a  shanty ;  so  they  shake  it,  and  it  fall ;  it  fell 
on  my  right  shoulder."  Later,  when  asked  if  he  did  not  say  Uiey  did 
something,  he  answered,  "No,  it  was  shaking."  He  further  said  he 
saw  the  post  shake  when  the  boys  would  play  "tag"  around  it,  and  tliat 
it  would  not  shake  if  nobody  pushed  it ;  also  that  tlie  hill  was  a  little 
slanting.  A  photograph  of  uie  post,  as  it  stood  at  the  tune  of  the  ac- 
cident, was  received  in  evidence.  The  plaintiff  and  his  companions 
were  playing  tag  in  the  vicinity  of  the  house  and  post.  A  companion 
of  the  plaintiff  testified  that  the  ground,  where  the  post  was,  was  a 
little  uneven.  Another  boy  testified  for  the  plaintiff  that  the  post 
was  standing  on  a  slope,  and  that,  a  big  boy  pushing  it  over,  it  fell 
on  plaintiff's  shoulder. 

The  caretaker  of  the  playground,  called  by  the  plaintiff,  testified 
that  the  said  basket  ball  goal  had  been  in  the  place  where  it  fell  for 
about  2  weeks,  and  that  he  had  notified  the  city  bureau  of  recreation 
to  take  it  away.  The  witness  later  testified  for  the  defendant,  and 
said  that  the  goal  had  been  removed  from  the  center  of  the  park  to 
allow  the  boys  to  play  baseball,  and  had  been  put  in  the  place  in  ques- 
tion, and  along,  the  side  of  the  house,  for  the  purpose  of  safety,  or  out 
of  tfie  way,  and  that  the  difference  in  grade  was  not  more  than  2 
or  3  inches  in  an  area  of  12  feet.    He  said  the  structure  weighed 
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about  250  pounds,  that  it  required  all  his  strength  to  push  it,  and  that 
the  post  was  not  ^aky,  but  was  very  solid.  The  pizy  instructor  em- 
ployed hy  the  defendant  testified  diat  the  ground  around  the  structure 
sloped  about  2  or  3  inches.  In  his  opinion  the  letter  was  stable.  A 
laborer  of  the  defendant  testified  that  the  structure  was  in  a  good, 
safe  position  when  he  put  it  in  the  place  from  which  it  fell,  and  that 
the  ground  was  level,  except  for  a  slight  slope  that  would  hardly  be 
noticed.  Another  witness,  a  Ix^  about  plaintiff's  age,  said  he  saw  a 
boy  push  it  over. 

As  appears  from  the  foregoing  review  of  the  evidence,  there  is  no 
daim  made  tl^  the  fall  of  the  basket  ball  structure  was  due  to  any 
defect  in  it.  Hie  charge  of  negligence,  briefly  stated,  rests  upon  two 
grounds :  First,  liiat  the  structure  was  not  properly  in  the  place  where 
it  fell ;  and,  secondly,  that  it  was  so  carelessly  placed  upon  a  hiU  or 
sloping  ground  as  to  make  it  fall  if  a  boy,  in  playing,  put  his  hand 
t^ion  it 

[1]  There  appears  to  be  no  foundation  for  the  first  point  The 
structure  was  part  of  the  equipment  of  the  playground  and  was  prop- 
erly in  the  latter.  Owing  to  the  need  for  baseball  of  the  space  it  orig- 
inally occupied,  it  was  ^ced  temporarily  one  side,  and  the  location 
selected  appeared  to  be  sufficiently  secluded  from  the  general  play- 
ground to  make  it  suitable  for  the  purpose.  It  was  put  in  such  a  posi- 
tion that  it  could  not  be  used  for  basket  ball.  The  city  recreation 
bureau  was  fully  justified  in  allowing  the  structure  to  remain  in  antici- 
pation of  a  renewal  of  its  use  in  the  park.  Therefore,  if  the  finding 
of  the  trial  court  as  to  the  negligence  of  the  defendant  is  sustained, 
it  must  be  on  the  second  ground,  that  the  structure  was  so  negligently 
placed  on  uneven  ground  as  to  call  upon  any  ordinarily  prudent  person 
to  expect  it  to  fall  on  slight  disturbance. 

[2]  The  evidence  in  support  of  such  a  theory  is  unsatisfactory.  It 
does  not  show  that  the  ai^liance  was  unbalanced  by  its  position,  so 
as  to  tip  for  any  slight  cause.  The  most  that  was  said  was  that  it 
was  "shaky"  when  the  boys  played  around  it,  but  it  would  not  shake 
when  nobody  touched  it.  The  mere  fact  that  it  would  shake  under 
such  curcumstances  would  not  be  an  indication  of  unstability,  partic- 
ularly when  it  is  remembered  the  structure  weighed  about  250  pounds. 
The  testimony  as  to  the  grade  was  unnecessarily  vague.  If  the  appli- 
ance was  in  such  a  plainly  precarious  and  unstable  position  as  to 
charge  the  defendant  with  notice,  it  should  not  have  been  difficult  for 
the  plaintiff  to  have  sabmitted  adequate  proof  thereof.  The  only  thing 
^>proaching  definite  information  as  to  the  grade  was  the  testimony  of 
defendant's  witness  that  there  was  a  difference  of  about  2  or  3  inches 
in  an  area  of  about  12  feet.  The  cause  of  the  fall  appeared  on  plain- 
tiff's case,  when  one  of  his  witnesses  testified  that  a  big  boy  pushed 
tiie  post  over.  He  was  corroborated  by  a  witness  called  by  the  de- 
fendant. The  defendant  omitted  no  duty  owing  under  the  circum- 
stances. It  placed  a  part  of  the  equipment  of  the  playground  tem- 
porarily out  of  the  way,  so  that  the  space  it  had  occupied  could  be 
used  for  other  purposes  for  the  time  being.  The  appliance  belonged 
in  the  playground,  and  that  was  the  proper  location  in  which  to  keep 
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it.  rt  was  not  shown  that  the  defendant  had  any  reason  to  believt, 
before  the  accident,  that  the  structure  was  in  danger  of  falling. 

In  Kunz  v.  City,  104  N.  Y.  344,  10  N.  E.  442,  58  Am.  Rep.  508, 
cited  by  Ae  respondent,  the  counter  which  fdl  and  injux^  the  infant 
plaintiff  was  a  temporary  and  dangerous  obstruction  on  the  sidewalk 
of  a  public  street,  and  children,  in  playing  about  it,  caused  it  to  fall 
upon  the  plaintiff.  It  was  tilted  in  such  a  manner  that  it  could  readily 
be  thrown  down.  Ramsey  v.  National  Cont.  Co.,  49  App.  Div.  11, 
63  N.  Y.  Supp.  286,  also  related  to  an  incumbrance  consisting  of  inm 
rails  upOTi  the  public  highway.  While  the  defendant's  workmen  were 
removing  the  rails,  one  of  the  rails,  on  which  the  infant  plaintiff  was 
sitting,  slipped  from  the  pile,  and  the  plaintiff  fell  and  was  injured. 
The  r^l  on  which  plaintiff  sat  was  tilted  and  slanted.  There  was  no 
question  as  to  die  defendant  having  notice.  In  Ft^ert  v.  Erikson, 
156  App.  Div.  372,  141  N.  Y.  Supp.  428,  also  cited  by  respondent,  the 
city  was  held  liable  for  negligence  of  its  employes  in  undermining 
a  sand  bank,  and  leaving  it  in  such  a  condition  that  it  fell  and  killed 
plaintiff,  who  was  playing  there  with  other  children.  In  that  case, 
the  city  not  only  had  notice  of  the  perilous  omdition,  but  itself  cre- 
ated it. 

In  the  instant  case,  as  already  pointed  out,  there  was  nothing  to 
charge  defendant  with  knowledge  of  an  unsafe  situation.  The  testi- 
mony, even  on  bdialf  of  plaintiff,  clearly  shows  that  the  accident  was 
due  to  the  willful  act  of  a  stranger  in  pushing  the  post  over,  so  as 
to  cause  it  to  fall  on  plaintiff.  We  are  unable  to  find  that  there  was 
any  negligence  on  the  part  of  the  defendant  causing  the  accident. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed,  with 
costs.  All  concur. 


(98  Misc.  Hep.  180)   

WUlfiBtiER  V.  SIGOimNEY  et  aL 

(Snpmne  CSourt,  Trial  Term,  Oreene  County.  Noranber,  19160 

1.  MOBTOAaSS  «S»153— BOITA  FiDI  PUBCHABXB— CONSXDEBATIOIT. 

yvh&»  plalntUTs  son,  boldlng  her  power  of  attorncjr  to  convey;  om- 
veyed  realty  by  a  deed  red  ting  a  conslderadoD  ot  ^0  and  other  vala- 
able  considerations,  and  on  the  same  day  gare  hia  note  for  (1,000,  which 
was  Indorsed  by  the  payee  and  the  defendant,  and  the  grantee  executed  a 
mortgage  to  defendant  reciting  bis  Indebtedness  to  the  mortgagee  In  the 
sum  of  $1,000,  evidenced  by  the  note,  which  he  had  not  signed,  and  the 
note  was  protested,  and  the  mortgage  was  foreclosed,  and  the  property 
sold  to  defendant,  the  fact  that  defendant  had  paid  a  valuable  considera- 
tion for  the  mortgage  did  not  alone  make  him  a  bona  fide  purchaser. 

[Bd.  Note.— For  other  cases,  see  Mortgages,  Gent  Dig.  U  844^  84K,  854.] 

2.  MoBTOAGBs  ^164(2)— Bona  Fide  PnBCHAraB^NoncE. 

The  fact  that  such  note,  which  explained  what  the  mortgage  was  given 
to  secure,  did  not  hear  the  mortgagor's  signature,  was  snfflcieDt  to  put  tba 
defendant  mortgagee  up<»  Inquiry  aa  to  the  actual  ownership  of  the 
property. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent.  Dig.  H  347-349.] 
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TbB  fnct  that  at  the  mtAing  of  such  mortgage,  two  years  after  the 
ezecutloii  of  the  power  of  attorney,  plaintiff  remained  In  poesesBlon  of 
the  property,  and  continued  In  possession  by  herself  or  tenants  until 
the  foreclosure  suit  was  b^un,  constituted  notice  to  the  mortgagee  ot 
plaintiff's  adverse  claim  to  the  title  under  which  the  mortgage  was  tak^ 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Gent.  Dig.  |S  SSO-SEffi.] 

4.  UOBTOAOBS  4S»38(1)— I^D  AS  MOBTQAGB—EviDEnCI. 

The  fact  that  the  grantee  In  the  conveyance,  who  gave  the  mortgage, 
was  surety  only  for  the  payment  of  the  note,  and  the  fact  that  It  was  not 
pleaded  in  the  foreclosure  proceeding  that  he  consented  to  renewals  there- 
of constituting  an  extension  of  the  time  of  payment,  and  hla  failure  to 
defend  the  action  upon  such  ground,  was  evidence  that  the  conveyance 
by  plaintiff's  son  was  a  morteiige,  not  Induded  In  Ida  power  of  attorney 
to  sell  and  convey. 

CBd.  Note.— Fw  other  cases,  see  Mortgages,  Oent.  Die.  i  109.] 

Action  by  Candace  Wheeler  against  Albert  M.  Sigoumey  and  Mar- 
tin Mago-  to  remove  a  cloud  on  title.  Judgment  for  plaintiff. 

Magrauth  &  Thurber,  of  New  York  City,  for  plaintiff. 
Evan  S.  Webster,  of  Jamaica,  for  defendant  Mager, 


HASBROUCK,  J.  On  the  9th  day  of  May,  1910,  and  for  some  time 
prior  thereto,  the  plaintiff  had  been  the  owner  of  a  parcel  of  real  prop- 
erty situated  near  Tannersville,  in  the  county  of  Greene,  in  this  state, 
known  as  "South  Acres."  On  that  day  she  executed  a  power  of  attcwney 
to  her  son,  James  C.  Wheeler,  giving  him  authority  to  sell  the  same  and 
to  execute  and  deliver  a  deed  of  conveyance.  On  the  8th  day  of  May, 
1912,  James  C.  Wheeler  in  pursuance  of  such  power  deeded  "Soutfi 
Acres"  to  one  Albert  Sigoumey.  The  deed  recites  a  consideration  of 
''the  sum  of  ten  ($10)  dollars,  and  other  good  and  valuable  considera- 
tions, dollars,  lawful  money  of  the  United  States."  On  August  20, 
1912,  James  C.  Wheeler  signed  a  promissory  note  in  terms  as  follows : 

"Jamaica,  N.  T.  City.  August  20th,  1912. 
"Three  months  after  date  for  value  received  I  promise  to  pay  to  the  order 
of  Emll  Schneelodi,  one  thousand  OOAOO  doUars  (¥1,000.00),  at  the  First  Na- 
tional Bonk  of  Jamaica,  New,  York  City.        £SignedJ  James  O,  Wtae^w." 

Indorsed : 

"Emll  Schneeloch, 
"Martin  Mager. 
**T.  F.  Aiaier." 

On  the  same  day,  the  20th  of  August,  1912,  said  Sigoumey  made, 
executed,  and  delivered  to  Martin  Mager  a  mortgage  on  "South  Acres" 
providing,  among  other  things : 

"Whereas,  the  said  Sigoumey  dedares  himself  and  is  Justly  Indebted  to 
the  said  party  of  the  second  part  in  the  sum  of  one  thousand  ($1,000)  dol- 
lars lawful  money  of  the  United  States  secured  to  be  imid  by  a  certain  b<md 
or  obligation  bearing  even  date  herewith,  conditioned  for  the  payment  of  the 
said  one  thousand  ($1,000)  dollars  on  the  Slst  day  of  February,  1918,  and  the 
interest  theretm  to  be  computed  from  date  at  Uw  rate  of  six  per  centum  per 
annum  and  to  be  paid  on  said  21st  day  of  February,  1913.  Bvldenoed  by  note 
of  James  C  Whcder  to  order  of  Kmll  Schneeloch,  payable  at  the  First  Na- 
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Monal  Bank  of  Jamaica,  Mew  York  City,  and  Indorsed  tty  aaUt  SduieekKflt  and 
Mager." 

The  mortgage  was  recorded  in  Greene  county  on  the  21st  day  of 
October,  1912.  On  the  20th  day  of  November,  1912,  the  above  note 
was  protested  for  nonpayment.  The  mortgage  was  foreclosed  and  the 
property  sold  on  the  13th  day  of  December,  1915,  to  the  defendant 

This  action  is  brought  to  remove  the  cloud  upon  the  title  of  the 
plaintiff  constituted  by  the  deed  of  Sigoumey,  the  mortgage  to  Mager 
and  the  sale  thereunder.  The  answer  of  the  defendant  is  that  he  is  a 
bona  fide  holder  for  value  without  notice  and  is  protected  by  the  record 
of  the  Si^umey  deed. 

[  1  ]  It  IS  true  that  the  defendant  Mager  paid  a  valuable  considera- 
tion for  the  mortgage  above  described.  But  that  alone  does  not  make 
him  a  bona  fide  purchaser.  If  he  had  notice  that  the  deed  to  Sigoumey 
had  not  been  made  for  an  actual  consideration,  or  if  he  had  notice  that 
at  the  time  of  the  execution  and  delivery  of  the  mortgage  the  mort- 
gagor was  not  in  possession  and  tiiat  the  plaintiff  was  in  possession 
and  occupancy  tmder  some  adverse  claim,  he  is  without  standing  as  a 
bona  fide  purchaser.  The  redtal  of  consideration  in  the  deed  as  above 
set  forth  docs  not  constitute  sufficient  consideration.  In  the  case  of 
Turner  v.  Howard,  10  App.  Div.  559,  42  N.  Y.  Supp.  335,  Cullen,  J.,  it 


"The  recital  In  the  deed  wonld  be  strictly  trae  It  the  grantee  had  paid,  or 
iigreed  to  pay  In  the  future,  another  dollar  In  addition  to  the  one  first  men- 
tioned, or  had  released  a  dollar  of  ludebteilness.  The  rule  that  makes  the 
recital  evidence  against  strangers  Is  an  exi  cptlon  to  the  general  principle,  and 
the  recital  should  be  strictly  construed  and  not  extended  beyond  Ita  neces- 
sary import  Thus  construed,  it  waa  not  neoessaiUy  the  redtal  of  move  than 
a  nomiivEil  coosideratlon." 

See  Lang  v.  Mueller,  149  App.  Div.  927, 133  N.  Y.  Supp.  1130;  Rose 
v.  Adler,  165  App.  Div.  921,  150  N.  Y.  Supp.  1110. 

[2]  The  promissory  note,  which  explains  what  the  mortgage  was 
given  to  secure,  does  not  bear  the  signature  of  Sigoumey,  the  mortga* 
gor.  This  should  have  been  sufiicient  to  have  put  Mager  on  inquiry 
as  to  the  actual  ownership  of  the  property.  Would  it  have  been  Ukely 
that  Sigourney  would  have  mor^ged  his  own  property  and  stood 
surety  for  the  payment  of  the  note,  the  receipt  of  the  proceeds  of  which » 
it  is  not  claimed  he  participated  in?    1  Jones,  Mort.  §  355. 

[3]  At  the  time  of  the  making  of  the  mortgage,  which  was  two  years 
after  the  execution  of  the  power  of  attorney,  the  plaintiff  remained  in 
the  possession  of  the  property,  and  continued  in  such  possessi(m  and 
occupation  by  herself  or  tenants  until  the  year  in  which  the  foreclosure 
suit  was  instituted.  Such  fact  constituted  notice  to  the  mortgagee  of 
the  adverse  claim  of  the  plaintiff  to  the  title  under  which  the  mortgs^e 
was  taken.  Mannix  v,  Riordan,  75  App.  Div.  137, 77  N.  Y.  Supp.  357; 
Sherman  v.  Kane,  86  N.  Y.  57;  Webb  on  Record  of  Title,  §  231 ;  New 
York  Life  Insurance  &  Trust  Co,  v.  Cutler,  3  Sandf.  Ch.  176. 

The  general  rule  which  should  govern  the  conduct  of  purchasers  has 
been  laid  down  by  the  court  of  last  resort  in  the  nation,  quoting  Bur- 
weU's  Adm'rs  v.  Fauber.  21  Grat.  (Va.)  446,  463: 


is  said: 
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"Pim^aeen  are  bound  to  use  a  doe  degree  of  caution  In  making  thMr 
pnrduMB,  or  they  will  not  be  entitled  to  protection.  Caveat  emptor  is  one 
of  the  beat-settled  maxims  of  the  law,  and  applies  exclusively  to  a  pur- 
diaser.  He  must  take  care,  and  make  due  InQuirles,  or  he  may  not  be  a  bona 
fide  purchaser.  He  Is  bound,  not  only  by  actual,  but  also  by  c(mstructlTe,  no- 
tice, which  Is  the  same  In  Its  effect  as  actual  uotlce.  He  must  look  to  the  title 
papers  under  which  he  buys,  and  is  charged  with  notice  of  all  the  facts  ap- 
pearing upon  their  face,  or  to  the  knowledge  of  which  anything  there  appear- 
ing will  conduct  him.  He  baa  no  right  to  shut  his  eyes  or  his  ears  to  the  Inlet 
of  Information,  «nd  then  say  be  Is  a  bona  fide  pnrUuuer  without  notice." 
Simmons  Creek  Cool  Ca  v.  Doran,  142  U.  8.  487,  12  Sop.  Ct.  289,  36  L.  "Ed. 
1063. 

[4]  There  is  the  further  fact,  which  appears  in  the  papers,  that  the 
mort^gor,  Sigoumey,  was  surety  only  for  the  payment  of  the  note  dat- 
ed August  20,  1912,  and  that  that  note  was  renewed  until  some  time 
in  the  year  1914.  It  is  not  alleged  in  the  foreclosure  proceedings  that 
Signoum^  consented  to  the  renewals  of  the  note  which  constituted  an 
extension  of  time  for  payment.  The  failure  of  S^oumey  to  defend 
the  foreclosure  action  upon  such  ground  constitutes  evidence  that  the 
transaction  between  James  C.  Wheeler  and  Sigoumey  was  that  of  a 
mortgage  by  Wheeler  and  power  to  mortgage  did  not  exist  in  the  pow- 
er of  attorney  which  he  held. 

"The  jwwer  fto  sell]  Is  not  to  be  extended  by  construction.  The  principal 
determines  for  himself  what  authority  he  will  confer  upon  his  agent,  and 
there  can  be  no  Implication  from  his  authorizing  a  sale  of  his  lands  that  he 
Intends  that  his  agent  may  at  discretion  charge  him  with  the  responsibilities 
and  duties  of  a  mortgagor."  Jeffrey  v.  Hursh,  49  Mich.  32,  12  N.  W.  898. 

We  think  that  the  transaction  resulting  in  the  making  of  the  note  and 
the  taking  of  the  mortgage  upon  the  part  of  Mager  faUs  to  substantiate 
his  claim  under  all  the  circumstances  to  be  a  bona  fide  purchaser. 
There  should  be  judgment  for  the  plaintiff,  setting  aside  and  cancel- 
ing the  deed  to  Sigoumey,  the  mortgage  to  Mager,  and  the  judgment  of 
foreclosure  thereon,  and  the  deed,  if  any,  thereupon  made. 

Judgment  accordingly. 


(Supreme  Court,  Appellate  Term,  First  Department   March  28,  1917.) 

L  Etidence  ^»370(3) — CoBPOBATE  Minutes— AuTBENTiCATioN. 

Minutes  of  a  corporate  mating,  if  written  out,  may  be  proved  by  any 
witness  who  can  testify  to  their  correctness,  whether  or  not  he  was  the 
secretary  de  Jure. 

[Eld.  Note. — For  other  cases,,  see  Evidence,  Cent  Dig.  J  1562.] 

2.  CoBPOBATiONS  «»361 — Mbetingb — Pboof  of  TaANSAcnons. 

The  transactions  at  a  corporate  meeting,  if  no  minutes  were  preserved, 
may  be  proved  by  any  one  who  was  present  and  can'  recall  them  from 
memory,  or  by  aid  of  notes  taken  by  him  at  the  time. 

[Ed.  Note.~For  other  cases,  see  Corporations.  Cent  Dig.  §  1606.] 

AKjeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Edward  Davis,  Incorporated^  against  Felix  Adler  and 
others.    From  a  judgment  dismissing  the  complaint  at  the  close  of 
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plaintiff's  case,  plaintiff  appeals ;  defendant  Al  Jolson  being  sole  re- 
spondent.  Reversed,  and  new  trial  ordered. 
Amied  March  term,  1917,  before  BIJUR,  HENDRICK,  and 

WEEKS,  JJ. 

Olcott,  Gruber,  Bonyn|:e  &  McManus,  of  New  York  City  (Irving 
L.  Ernst,  of  New  York  City,  of  counsel),  for  appellant. 

William  Klein,  of  New  York  City  (David  U  Podell.  of  New  York 
City,  of  counsel),  for' respondent. 

HENDRICK,  J.  In  this  action  to  hold  a  director  liable  for  the 
debts  of  a  membership  corporation,  the  answer  admits  the  allega- 
tion that  the  corporation  was  duly  organized  under  the  Manbership 
Corporations  Law  and  denies  all  other  all^ations  of  the  complaint. 
Those  allegations  are  (a)  that  plaintiff  is  a  domestic  corporation ;  (b) 
that  plaintiff  sold  and  delivered  to  the  membership  corporation  meats 
and  other  fn^visk>ns  of  the  agreed  value  of  $3,012.95;  (c)  that  the 
corporation  drew  a  check  on  its  bank  for  $1,500  and  delivered  it  to 
plaintiff  on  account;  (d)  that  the  check  was  not  paid;  (e)  that  within 
one  year  suit  was  brought  on  the  check;  (f)  that  judgment  was  en- 
tered for  the  amount  in  plaintiff's  favor ;  (g)  that  execution  was  is- 
sued and  returned  tmsatisfied;  (h)  that  defendant-respondent  was  a 
director ;  and  (i)  that  the  action  was  brought  within  one  year  after  the 
return  of  execution. 

I  think  these  allegations  constitute  a  cause  of  action.  Plaintiff  be- 
gan his  proof  with  (h),  on  page  16  of  the  printed  case,  and  continued 
to  page  88,  when  he  gave  it  up,  and  his  complaint  was  dismissed. 
First,  he  asked  a  witness,  who  testified  that  he  was  a  member  of  the 
corporation,  and  its  secretary,  when  he  became  secretary.  He  was  not 
allowed  to  answer  that,  nor  that  he  acted  as  secretary.  He  then  testi- 
fied that  the  book  shown  him  was  the  corporate  minutes  between  Octo- 
ber and  December.  The  answer  as  to  the  time  covered  was  stricken 
out.  The  next  question  was  whether  the  minutes  were  kept  by  him. 
He  was  not  permitted  to  answer  that,  nor  whether  any  of  the  "min- 
utes" were  signed  by  him,  although  the  contents  on  many  pages  bore 
his  signature.  He  was  not  permitted  to  say  what  those  contents  were, 
and  his  answer  that  they  were  signed  "Francis  Morey,  Secretary," 
was  stricken  out.  After  saying  that  they  were  signed  at  the  offices  of 
the  club,  which  occupied  an  entire  building,  partly  sublet,  his  answer 
that  the  business  was  to  furnish  lodging  and  meals  to  members  was 
stricken  out.  An  inquiry  whether  the  corporation  bought  merchan- 
dise for  such  business  was  ruled  out  as  to  the  purposes  of  the  pur- 
chases. Then  tlie  witness  testified  that' the  corporation  had  a  constitu- 
tion and  by-laws,  which  were  printed ;  but  he  was  not  permitted  to 
identify  the  booklet,  nor  to  say  whether  the  constitution  and  by-laws 
were  correctly  set  forth  therein,  nor  whether  it  was  printed  under 
the  direction  of  the  officers  and  board  of  control,  nor  whether  the 
corporate  affairs  were  administered  by  officers  and  directors,  nor 
whether  he  was  one  of  them.  He  testified  that  records  of  the  meet- 
ings of  the  board  of  control  were  kept,  but  was  not  permitted  to  say 
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whether  they  were  in  court,  nor  whether  one  of  the  corporate  books 
shown  was  kept  by  him. 

[1,2]  Such  are  the  proceedings  at  the  trial,  covering  the  first  ten 
pages  of  the  appeal  book.  It  is  quite  apparent  that  the  learned  court 
below  ruled  on  the  theory  that  the  question  whether  a  defendant  is 
a  director  can  be  proved  only  by  the  minujies,  and  that  the  minutes 
cannot  be  proved  by  a  witness  who  produces  a  book  and  is  able  to 
testify  that  he  signed  the  contents  as  tne  minutes  of  a  corporate  meet- 
ing at  which  he  was  present.  In  thb  day,  when  so  great  a  part  of 
the  business  of  the  country  is  transacted  by  corporations,  it  must  often 
happen  that  the  trustees  act  in  the  absence  of  their  attorneys.  It  will 
not  subserve  the  public  interests  to  confine  their  procedure  to  a  groove 
so  narrow  as  to  constantly  imperii  the  validity  of  their  corporate  acts. 
If  respondent  arid. all  of  his  codirectors  assembled  and  directed  some 
one  to  draw  a  check  for  $1,500  for  merchandise,  of  which  the  cor- 
poration had  the  benefit,  it  looks  to  me  as  though  ihe  creditor  had  a 
cause  of  action.  If  all  did  not  assemble,  and  if  the  meeting  was  not 
duly  called,  or  if  those  voting  were  not  directors,  then  perhaps  the 
indebtedness  would  not  arise.  So^  too,  if  respondent  was  never  elected 
a  director,  or  if  he  never. qualified,  he  could  not  be  held  liable  for  the 
corporate  obligations.  But  in  either  case  I  think  that  what  took  place 
at  the  meetings  of  members  at  which  directors  were  chosen,  or  at  the 
meetings  of  directors  at  which  obligations  were  created,  ought  to  be 
placed  before  the  court.  If  the  minutes  are  excluded  on  the  ground 
that  they  can  be  proved  only  by  a  secretary  de  jure,  and  the  election 
of  a  secretary  can  be  proved  only  by  the  minutes,  how  can  any  proof 
be  iflade? 

I  am  inclined  to  the  opinion  that,  if  minutes  of  a  corporate  meeting 
were  written  out,  they  may  be  proved  by  any  witness  who  can  testify 
to  their  correctness,  whether  or  not  he  was  a  secretary  de  jure,  and 
that,  if  no  minutes  were  preserved,  then  the  transactions  may  be 
proved  by  any  one  who  was  present  and  can  recall  them,  either  from 
memory  or  !^  the  aid  of  notes  taken  by  him  at  the  time.  These  views 
seem  to  be  in  accord  with  those  expressed  in  the  following  sentence : 

**I  am  aware  of  no  law  or  statute  requiring  tbe  keeping  of  minutes  of  a 
private  corporatim,  or  that  If  auch  minntes  are  kept  tbey  shall  lie  signed 
or  attested  by  any  offlcer."  Woodhaven  Bank  r.  Brooklyn  Hills  Co.,  68  App. 
Dlv.  489.  491.  74  N.  T.  Supp.  1023,  1025. 

The  point  is  also  reasoned  in  the  following  authorities :  United  Fruit 
Co.  V.  Eisner,  22  App.  Div.  1,  47  N.  Y.  Supp.  906;  Leonard  v.  Faber, 
52  App.  E«v.  495,  65  N.  Y.  Supp.  391;  Abb.  Pr.  Ev.  (2d  Ed.)  61, 
62 ;  Partridge  v.  Badger,  25  Barb.  146.  I  think  that  the  theory  of  the 
trial  was  erroneous,  and  was  responsible  for  other  rulings  of  doubt- 
ful validity.  Enough  has  been  written  to  justify  a  new  trial,  which 
is  ordered. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event  All  concur. 
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EDWIN  B.  STIMPSON  CO.  v.  CHICAGO,  B.  &  Q.  B.  CO. 
(Supreme  Court,  Appellate  Term,  Second  Department  March,  1917.) 

1.  CABBIEB9  .«=»134— <!aBRIAGB  OF  GoODS-^tJ ABILITY  FOR  DuiAQB — EVIDENCft. 

In  an  action  against  a  carrier  for  damage  alleged  to  have  occurred 
during  shipment  of  a  machine,  evld^ce  held  Insufflclent  to  show  liability. 
[Bd.  Note. — For  other  cases,  see  Carriers,  Cent.  Dig.  8S  688-602,  60T.] 

2.  Etzdence  «=3>456 — ^Pabol  Btzdencs  AFFEOxiNa  Wbiting — Ambiquity. 

In  the  consignee's  action  against  the  rood,  the  trial  court  erred  In  al- 
lowing evidence  to  explain  the  Indorsement  on  the  bill  of  lading,  "Be- 
tumed  for  repairs;"  there  being  nothing  ambiguous  about  such  words. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  |  2101.1 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Sixth  District 
Action  by  the  Edwin  B.  Stimpson  Company  against  the  Chicago,  Bur- 
lington &  Quincy  Railroad  Company.    From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed,  and  new  trial  granted. 

Argued  March  term,  1917,  before  CLARK,  BENEDICT,  and  CAI^ 
LAGHAN,  JJ. 

Rogers  H.  Bacon,  of  New  York  City,  for  appellant 
Waiter  H.  Dodd,  of  New  York  City,  for  respondent 

BENEDICT,  J.  This  is  an  action  to  recover  $150  for  damages  for 
breach  of  a  contract  for  the  carriage  of  goods.  Plaintiif's  bill  of 
particulars  stated  a  claim  for  damages  to  a  No.  59  hook  machine,  the 
property  of  American  Lacii^  Hook  Ccwnpany,  which  was  delivered 
in  good  condition  to  the  defendant  on  or  about  January  15,  1910,  at 
St  Joseph,  Mo.,  for  transportation  therefrom  to  plaintiff  at  New 
York  City,  and  which  was  subsequently  delivered  to  plaintiff  in  dam- 
aged condition.  The  foregoing  claim  was  assigned  by  said  American 
Lacing  Hook  Company  to  plaintiff.  Ju(^ment  was  rendered  for  the 
plaintiff  for  $115  damages  and  $18  costs  and  disburs^ents,  which  was 
later  amended  by  consent  b^  the  addition  of  $23.25  further  disburse- 
ments for  foreign  commissions. 

The  action  invdves  the  question  of  the  negligence  of  the  defendant 
in  the  handling  of  certain  personal  property  which  it  underto<rfc  to 
transport  from  St.  Joseph,  Mo.,  to  New  York  City.  While  negli- 
gence is  the  basis  of  the  action,  the  plaintiff  sues  for  breach  of  the 
contract  evidenced  by  the  bill  of  lading  issued  by  the  defendant,  rather 
than  for  damages  to  personal  property  arising  through  the  n^Hgence 
of  the  defendant.  In  other  words,  the  plaintiff  waives  the  tort  and  sues 
upon  the  contract.  The  plaintiff  sues  as  the  assignee  of  the  American 
Lacii^  Hook  Company,  a  Massachusetts  corporation,  under  an  assign- 
ment in  writing  dated  January  5, 1915.  The  facts  were  as  follows: 

The  plaintiff's  assignor  had  leased  two  machines  to  one  of  its  cus- 
tomers, E.  P.  Dehler,  at  St.  Joseph,  Mo.  The  damaged  machine  was 
a  patented  article  designed  to  set  lacing  hooks  automatically  in  leather 
and  fabrics.  On  account  of  the  violation  of  the  terms  of  the  lease, 
these  two  machines  were  replevied  from  E.  P.  Dehler  by  the  plaintiff's 
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assignor,  and  they  were  delivered  to  Brown  Storage  &  Warehouse 
Company,  of  St.  Joseph,  for  boxing  and  shipment.  They  were  boxed 
by  the  lapt-mentioned  concern  and  delivered  to  the  defendant,  which 
issued  its  bill  of  lading  therefor.  Upon  their  arrival  in  New  York 
City,  consigned  to  tiie  plaintiff,  they  were  delivered  to  Vcdder,  a 
public  truckman,  who  in  turn  delivered  them  to  the  plaintiff.  Upon 
such  delivery  the  machine  in  the  crate  was  found  to  be  in  good  order, 
but  the  hook  machine,  which  was  contained  in  a  wooden  box,  was 
found  to  be  so  badly  damaged  as  to  be  of  no  value. 

The  gross  weight  of  the  boxed  machine  was  about  200  pounds ;  the 
box  was  about  three  feet  high,  three  feet  long  and  two  feet  wide,  made 
of  one-inch  pine  boards.  The  machine  was  about  two  feet  high,  with 
a  base  about  two  feet  long,  and  with  a  hopper  on  the  head  of  the 
machine.  This  hopper  is  made  of  cast  iron,  and  was  attached  to  the 
base  of  the  machine  by  a  goose  neck  made  of  cast  iron,  as  was  also 
the  base  of  the  machine.  The  box  itself  upon  delivery  was  in  "fine 
condition;  not  injured  at  all."  It  was  newly  made  and  did  not  show 
any  injury;  its  weight  was  about  75  pounds.  But  upon  its  being 
opened  the  goose  neck  was  found  to  be  broken,  and  the  hopper,  not  only 
broken  from  the  machine,  but  cracked  and  broken  itself.  The  bot- 
tom or  base  of  the  machine  was  screwed  to  the  bottom  of  the  box  with 
lag  screws  to  hold  the  machine  firmly  and  prevent  it  going  from  side 
to  side;  but  the  hopper  was  not  braced  in  any  way.  The  only  thing 
that  was  braced  was  the  base,  whidi  was  fastened  by  cleats  holding 
it  down  to  the  bottom  of  the  case. 

The  testimony  concerning  the  packing  of  the  machine  at  St  Joseph, 
Mo.,  was  in  substance  as  follows : 

Arnold,  the  secretary  of  the  Brown  Transfer  &  Storage  Company, 
made  the  bill  of  lading  for  the  shipment  of  the  two  boxes.  That  com- 
pany was  in  the  business  of  storage  and  forwarding  of  merchandise. 
The  machine  in  question  was  carted  from  Dehler's  store  to  the  Brown 
warehouse  under  instructions  from  plaintiff's  local  attorneys  to  crate 
the  machines  and  deliver  them  to  the  defendant.  Instructions  were 
given  to  the  witness  Humphrey,  employed  by  the  Brown  Company, 
to  pack  the  machines  so  as  to  protect  mem.  Th^  were  received  by 
the  Brown  Company  on  January  IS,  1910;  on  January  17th  they 
were  carted  (the  one  in  a  crate  and  the  machine  in  question  in  the 
box)  to  the  freight  depot  of  the  defendant  and  delivered  to  the  local 
freight  agent,  and  the  bill  of  lading  was  received  from  the  agent  of 
the  railroad.  The  bill  of  lading  was  indorsed  "Returned  for  repairs," 
because  the  witness  was  told  mat  the  machines  had  been  in  use  and 
were  being  returned  to  the  manufacturer,  and  this  would  enable  him 
to  get  a  cheaper  freight  rate  on  the  machines.  Subsequently  in  April, 
1910,  the  Brown  Company  wrote  to  the  local  freight  agent  at  St 
Joseph,  Mo.,  that  one  of  me  machines,  when  it  reached  New  York, 
was  found  to  be  broken. 

It  will  be  noticed  that  this  witness,  although  he  testified  on  direct 
examination  that  the  machines,  when  deliv^ed  to  the  railroad,  were 
in  the  same  condition  as  when  they  were  received  by  the  Brown  Com- 
pany, adniitted  on  cross-examination  that  he  did  not  see  the  madiines 
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and  did  not  personally  box  or  crate  either  of  them.  He  said  the 
method  of  packing  was  left  to  the  judgment  of  the  packer,  and  he 
could  give  no  other  reason  why  one  of  the  machines  was  crated  and 
the  other  boxed.  He  did  not  examine  either  the  crate  or  box  after 
the  machines  had  been  prepared  for  shipment,  nor  did  he  have  any- 
thing to  do  with  their  removal  from  the  Brown  Company's  warehouse 
to  the  freight  office  of  defendant. 

Bumphrcy,  the  packer,  employed  by  the  Brown  Company,  testified 
^at  he  made  the  crate  and  box,  that  he  had  long  experience  in  that 
line  of  woiic,  and  he  described  how  he  had  packed  the  broken  machine 
in  the  box.  He  testified — and  this  to  my  mind  is  very  significant — as 
follows : 

"I  remember  there  was  a  small  crack  in  one  ot  the  Irons  which  waa  attach- 
ed to  the  front  of  one  of  the  machines.  It  was  a  small  piece  of  iron,  and 
tbe  crack  was  hardly  noticeable.  This  piece  of  casting  did  not  interfere  witb 
the  strength  of  the  machine  in  any  way.    •    •   «   and  waa  not  noticeabli> 

Incidentally,  or  before  having  your  attention  called  to  it." 

He  also  testified  that  the  reason  he  crated  the  one  machine  and  boxed 
the  other  was  because  one  machine  was  stronger  and  the  other  frail- 
er, and  that  made  it  dangerous  to  crate  it.  He  also  said  that,  after 
he  had  prepared  the  box  and  the  crate  for  shipment,  he  insf>ected  them, 
and  shook  the  crate  and  also  the  box,  and  turned  the  box  over.  He 
said  that  he  did  not  see  the  crates  removed  from  the  office  of  the 
Brown  Company  to  the  freight  office  of  the  defendant,  but  that  tbe 
condition  of  the  streets  between  those  two  points  was  good  and  smooth : 
one  of  the  streets  being  paved  with  asphalt,  and  the  other  with  a  brick 
pavement. 

The  nature  of  the  damage  to  the  hook  machine  was  testified  to  by  the 
witness  Bartel,  who  said  that  the  machine  was  damaged  so  as  to  be 
practically  useless,  as  about  95  per  cent,  of  the  value  of  the  machine 
was  broken,  and  that  the  value  of  the  machine  when  delivered  to  the 
defendant  upon  January  15,  1910,  was  $125,  and  its  value  when  it 
reached  New  York  was  not  over  $10. 

This  was  the  plaintiff's  case.  The  bill  of  lading  states  on  its  face, 
"Received  in  apparent  good  order,  except  as  noted  (contents  and  condi- 
tion of  contents  unknown)."  The  box,  as  has  been  shown,  upon  deliv- 
ery to  the  plaintiff  was  intact  and  in  perfectly  good  condition. 

[1]  I  think  the  result  reached  by  the  trial  court  was  erronwus.  It 
would  be  unjust  to  hold  the  railroad  company  liable  under  the  facts 
disclosed  by  the  evidence  in  this  case.  It  received  a  box  strongly  made 
and  weighmg  about  200  pounds  from  a  warehouseman.  The  nature 
and  contents  of  the  box  were  not  disclosed,  other  than  that  it  contained 
a  machine.  What  the  condition  of  the  machine  was  inside  of  the  box  it 
could  not  observe,  and  had  no  means  of  knowing.  It  dehvered  the  box 
to  a  public  trucknmn  upon  its  arrival  at  its  destination,  and  in  the  same 
order  and  condition  in  which  it  received  it.  It  appears  that  there  was 
a  defect  in  the  machine,  which  the  packer  noticed  when  he  boxed  it,  and 
it  may  very  well  be  that  this  apparently  slight  defect  was  the  cause  of 
the  breaking  of  the  machine,  either  before  it  reached  the  defendant,  or 
after  it  left  its  custody.   I  am  inclined  to  the  opinion  that  the  state- 
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ment  indorsed  upon  the  bill  of  lading  that  it  was  "returned  for  repairs" 
indicated  that  the  machine  was  in  need  of  repairs  when  delivered  to  the 
defendant,  and  that  that  was  the  reason  for  indorsement,  rather 
than  that  it  was  a  false  statement  of  a  fact,  used  to  obtain  a  lower 
freight  rate  from  the  railroad. 

[2]  I  think  the  trial  court  erred  in  allowing  evidence  to  explain  the 
indorsement  on  the  bill  of  lading,  "Returned  for  repairs."  Evidence  to 
show  that  the  machine  was  not  in  need  of  repair  when  shipped,  and  the 
letter  from  Arnold  to  the  freight  ^^ent  (attached  to  his  deposition),  are 
inadmissible  under  the  rule  forbidding  the  introduction  of  parol  evi- 
dence to  vary  the  terms  of  a  written  contract,  as  there  was  nothing  am- 
biguous about  die  words  "Returned  for  repairs,"  written  upon  the 
contract. 

I  think,  also,  that  the  court  adopted  an  incorrect  rule  as  to  the  value 
of  the  goods,  and  advise,  for  these  reasons,  that  the  judgment  appealed 
from  be  reversed,  with  $30  costs  to  abide  the  event,  and  a  new  trial 
granted. 

CLARK  and  CALLAGHAN,  JJ.,  concur. 


(176  App.  Dlv.  735) 

PHENIX  CHEESE  CO.  v.  KIRP  et  al. 
(Supreme  Court,  Appelate  Division,  First  Department   March  23,  1917.) 

1.  Trade-Mabkb  and  Trade-Naubs  *=»8 — Unfair  Competition — Wobdh  of 

Fanciful  Meaninq. 

Where  the  words  "Philadelphia"  and  "Pennsylvania"  were  applied  to 
dieese  made  In  New  Tork,  they  must  be  considered  as  words  having  a 
secondary  or  fanriful  meaning. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  I  12.] 

2.  Tbade-Marks  and  Tbade-Names  €=^70(3, 4)— TTnfaxb  CouPETrrioN — ^Imi- 

tation OF  Name  and  Package. 

Where  plaintiff  In  New  York  had  for  many  years  manufactured  "Phil- 
adelphia cream  cheese,"  and  defendant,  also  In  New  Tork,  began  the 
manufacture  of  "Pennsylvania  cream  cheese,"  copying  closely  the  plain- 
tiff's package,  plaintiff  was  entitled  to  Injunction  to  restrain  the  unfair 
competition. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  aud  Trade-Names,  Cent. 
Dig.  $  81J 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  the  Phenix  Cheese  Company  against  Samuel  Kirp  and  an- 
other. From  an  order  denying  a  temporary  injunction,  plaintiff  ap- 
peals.   Reversed,  and  temporary  injunction  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT, 
SMITH,  and  SHEARN,  JJ. 

Selden  Bacon,  of  New  York  Ci^,  for  appellant 
Harold  T.  Fleischer,  for  respondents. 
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SMITH,  J.  Plaintifif  is  the  manufacturer  of  a  product  known  as 
"Philadel{^ia  Cream  Cheese/'  which  he  has  produced  and  marketed  for 
over  35  years.  The  defendants  are  wholesale  dealers  in  cheese  and  oth- 
er staples,  and  have  begun  the  manufacture  and  sale  of  a  cheese  which 
they  designate  on  the  labels  in  which  the  same  is  wrapped  as  "Pennsyl- 
vania Cream  Cheese."  The  plaintiff  has  brought  an  action  seeking  to 
enjoin  the  use  of  the  name  and  label. 

[1,  2]  Neither  the  cheese  of  plaintiff  nor  defendants  is  made  in  the 
state  of  Pennsylvania.  Both  labels  have  the  statement,  "Made  in  State 
of  New  York."  No  defense,  therefore,  is  sought  to  be  made,  or  can 
be  made,  that  defendants*  label  indicates  the  place  of  manufacture 'of 
their  product.  The  word  "Philadelphia"  in  the  one  case,  or  the  word 
"Pennsylvania"  in  the  other,  must,  therefore  be  taken  as  one  of  these 
words  which  "has  acquired  a  secondary  or  fanciful  meaning."  No  ex- 
planation is  offered  by  defendants  for  their  choice  of  the  word  "Penn- 
sylvania," and,  in  view  of  the  fact  that  it  was  apparently  arbitrarily 
chosen,  the  inference  is  irresistible  that  the  choice  was  made  to  take 
an  unfair  advantage  of  the  popularity  of  plaintiff's  "Philadelphia 
cream  cheese."  An  inspection  of  the  two  labels,  as  shown  in  the  rec- 
ord, confirms  that  impression.  While  differing  in  minor  essentials,  the 
similarity  in  the  size  and  style  of  lettering,  the  likeness  of  the  artificial 
designs,  the  paraphrasing,  where  there  is  any  difference  of  plaintifT s 
wording,  all  lead  to  the  one  result— that  defendants  have  so  closely 
imitated  plaintiff's  package  that  the  average  customer  would  mistake 
the  one  for  the  other.  There  is  one  significant  difference  between  them. 
Where  plaintiff  places  its  name  on  its  package,  the  defendants  have  in- 
serted merely  the  words  "Ask  for  this  brand,"  and  nowhere  does  their 
package  state  who  are  the  manufacturers. 

In  Kayser  &  Co.  v.  Italian  Silk  Underwear  Co.,  160  App.  Div.  607, 
146  N.  Y.  Supp.  22,  Justice  Clarke,  now  the  Presiding  Justice  of  this 
court,  in  writing  for  a  unanimous  court,  has  exhaustively  reviewed  the 
cases  determinative  of  the  question  here  under  consideration.  In  that 
case  the  word  "Italian"  had  been  used  for' many  years  by  the  plaintiff 
to  designate  a  certain  silk  underwear  which  it  manufactured  and  put 
upon  the  market.  Through  long-continued  usage  the  word  "Italian" 
signified  to  the  trade  and  to  the  purchasing  public  the  goods  of  the 
plaintiff,  and  had  acquired  a  secondary  meaning  as  identifying  the 
underwear  manufactured  by  the  plaintiff.  The  defendant  thereafter 
organized  a  corporation  under  the  name  of  "Italian  Silk  Underwear 
Company"  and  proceeded  to  sell  the  underwear  manufactured  by  it 
under  that  name.  There  was  no  Italian  silk  used  in  the  manufacture 
of  the  underwear  eittier  of  the  plaintiff  in  that  case  or  of  the  defendant 
Italian  Silk  Underwear  Company.  In  that  case,  as  in  this,  the  word 
"Italian"  was  apparently  used  by  defendant  to  make  profit  out  of  a 
name  the  good  will  of  which  would  recommend  its  underwear  to  the 
public.  The  plaintiff  sought  the  court's  protection,  and  it  was  unani- 
mously determined  that  the  defendant  had  no  right  to  the  use  of  the 
name,  although  it  was  a  geographical  name,  as  it  was  apparently  used 
in  unfair  competition.  That  case  has  many  characteristics  similar  to 
tliose  in  the  case  at  bar,  and  the  authorities  were  there  reviewed,  whidi 
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abundantly  support  the  conclusion  reached.  In  Newman  v.  Alvord,  51 
N.  Y.  189,  10  Am.  Rep.  588,  the  defendant  sought  to  make  use  of  the 
geographical  name  "Akron"  as  characterizing  its  cement.  The  term 
"Akron  Cement"  had  become  a  well-known  product  manufactured  by 
another  firm  for  many  years  near  the  village  of  Akron,  Erie  county. 
The  defendant  was  enjoined  from  the  use  of  that  name.  In  Koehler 
V.  Sanders,  122  N.  Y,  65,  25  N.  E.  235.  9  U  R.  A.  576,  the  rule  is  con- 
cisely stated: 

"There  are  cases  where  the  right  to  use  a  name  to  designate  a  product  Is  so 
qoauaedly  exclusive  that  the  right  to  the  protection  (tf  Its  use  against  Infrlnge- 
moit  hy  others  rests  vpoD  the  gronnd  that  suoh  use  by  tlieitf  Is  an  tmtrae  or 
deceptive  representation.  This  may  be  applicable  to  a  geograiAlcal  name  des- 
ignating a  locality  or  district,  and  which  has  heeo.  adopted  by  one  as  a  trade- 
mark, uid  aftwwards  dec^tlrely  used  by  another  np<»i  similar  articles." 

In  Commonwealth  v.  Banks,  198  Pa.  397,  48  Atl  277,  the  court  re- 
fused to  allow  a  business  college  in  Philadelphia  to  be  called  the 
"Umversity  of  Philadelphia,"  because  confusion  qiight  be  caused 
from  the  established  reputation  of  the  University  of  Pennsylvania,  also 
located  in  Philadelphia. 

The  precise  question  involved  in  this  appeal  has  been  passed  upon  in 
a  numlier  of  other  cases,  none  of  which  appear  to  be  reported,  but  the 
opinions  in  which  are  set  forth  in  full  as  exhibits  attached  to  plain- 
tiff's complaint.  In  March,  1913,  one  Rubenstein  was  restrained  by 
the  United  States  District  Court  for  the  Southern  District  of  New 
York,  at  the  suit  of  this  same  plaintiff,  from  using  the  word  "Penn- 
sylvania," or  using  any  other  word  resembling  the  word  "Pennsyl- 
vania," upon  any  cheese  sold  as  cream  cheese.  In  May,  1915,  the 
United  States  District  Court  for  the  Eastern  District  of  Pennsylvania, 
at  the  suit  of  this  present  plaintiff,  restrained  Kennedy  &  Co.,  of 
Philadelphia,  from  labeling  their  product  "Kennedy's  Philadelphia 
Cream  Cheese,"  a  case  obviously  stronger  for  the  defendants  than  the 
present  case,  in  that  the  defendants  were  able  to  contend  that  "Phila- 
delphia" was  used  in  a  geographical  sense.  The  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Ohio  granted  an  injunction 
to  this  plaintiff  restraining  certain  defendants  from  labeling  their 
products  "Philadelphia  Cream  Cheese."  Plaintiff  also  obtained  a  de- 
cree preventing  the  use  of  a  name  "Philadelphia"  at  Special  Term, 
New  York  County,  in  December,  1909.  These  instances  show  that 
plaintiff's  right  to  the  use  of  the  word  "Philadelphia"  is  established  be- 
yond question. 

It  is  unnecessary  to  go  into  other  questions  raised  on  the  appeal. 
Even  if  the  word  "Pennsylvania"  was  simply  a  name  that  occurred  to 
one  of  the  defendants,  as  his  affidavit  states,  and  defendants  were  act- 
ing entirely  in  good  faith  and  had  no  intent  to  deceive  tlie  purchasing 
public,  the  fact  remains  that  defendants'  label  and  their  use  of  the 
word  "Pennsylvania"  would  probably  mislead  the  average  purchaser, 
and  plaintiff  is  entitled  to  have  it  restrained. 

"So  evidence  was  given  or  offered  to  show  that  any  person  had  actually  heai 
deceived  by  the  Imitation  of  the  plalutllTs  trade-mark,  and  we  think  that 
none  was  necessary  for  the  maintenance  of  the  action.  It  is  the  liability  to  de- 
ception which  the  remedy  may  be  invt^ed  to  prevent.  It  Is  saffldent  if  Injury 


74 


164  NEW  TOKE  SUPPLEUBHT 


(Sup.  Ct. 


to  the  plalntUTa  bu^ess  Is  threatened  or  infmlnent  to  authorize  ttte  court  to 
Intervene  to  prevent  Its  occurrence.  The  owner  Is  not  required  to  wait  nntil 
the  wrongful  use  of  his  trade-mark  has  been  continued  for  such  a  length  of 
time  aa  to  cause  some  substantial  pecuniary  loss."  Vulcan  v.  Myers,  139  N. 
Y.  86«,  367,  34  N.  B.  004,  905. 

"Neither  IB  It  necessary  to  establish  a  guilty  knowledge  or  fraadnlent  In- 
tent on  the  part  of  the  wrongdoer.  It  Is  sufficient  that  the  proprietory  right 
of  the  party  and  Its  actual  Infringement  Is  shown."  Golman  t.  Crump,  70  X. 
T.  573,  57& 

There  are  affidavits  which  tend  to  estabUsh  that  defendants'  creani 
cheese  does  not  contain  a  sufficient  quantity  of  fats  to  be  properly  de- 
nominated a  "cream  cheese/*  but  it  is  not  necessary  to  go  into  that 
question  on  this  appeal.  Plaintiff's  rights  do  not  depend  on  the  su- 
periority of  its  products. 

■Hie  order  appealed  irom  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  temporary  injunction  granted.  Settle  order  oa 
notice.  All  concur. 


(Supreme  Court,  Appellate  Term,  First  Department.   March  S,  19170 

1.  LA.NDLOBD  AND  TEKAITT  ^>172(2) — CONSTBUCTIVE  EVICTION. 

Where  a  lessor,  during  the  whole  of  a  tenant's  occupancy,  failed  to 
furnish  heat  as  required  and  requested,  he  vas  guilty  of  a  constructive 
eviction,  which  cmtlnued  and  was  renewed  after  each  monthly  payment 
of  rent 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig. 

696,  698,  699.] 

2.  Landlord  and  Tenant  «=>202(3)— IUjntv— Liabiutt. 

Where,  despite  a  continuing  constructive  eviction,  a  tenant  remained,  he 
is  liable  for  mtmtbly  rent,  payable  in  advance,  which  had  become  dne, 
though  he  vacated  the  premises  in  the  middle  of  the  month ;  no  counter- 
dalm  having  hem  Interposed. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  S  806-1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by.  the  Perry-Freeman  Company,  Incorporated,  against 
Daniel  F.  Murphy.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Reverb,  and  new  trial  ordered. 


Argued  February  term,  1917,  before  GUY,  PHILBIN,  and  MUL- 

LAN,  JJ. 


Gregg  &  McGovem,  of  New  York  City  (Alva  Collins,  of  New  York 
City,  of  counsel),  for  appellant. 

George  C.  Norton,  of  New  York  City  (Sam.  L.  Cohen,  of  New 
York  City,  of  counsel),  for  respondent. 

GUY,  J.  The  plaintiff  leased  to  the  defendant  an  apartment  in  tfie 
building  known  as  28  East  Fifty-Fifth  street,  this  city,  for  a  term  be- 
ginning October  1,  1915,  and  ending  September  30,  1916.  With  the 
consent  of  the  plaintiff,  the  defendant  sublet  the  apartment  to  one 
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Sully,  and  the  plaintiff  accepted  rent  from  Sully  without  releasing  the 
defendant.  Sully  entered  into  possession  of  the  premises  on  Novem- 
ber 1,  1915,  and  moved  out  on  January  10,  1916.  This  action  was 
brought  to  recover  the  rent  for  the  months  of  January,  Februaiy, 
March,  and  April,  1916.  At  the  trial  the  defendant  admitted  the  non- 
payment of  rent  and  took  the  affirmative  of  the  issue,  havings  amended 
the  answer  by  consent  to  a  defense  of  a  constructive  eviction. 

[1,2]  There  was  sufficient  testimony  to  warrant  the  decision  of 
the  court  below  in  finding  that  there  was  a  constructive  eviction  ow- 
ing to  lack  of  heat.   The  defendant  proved  that,  from  the  first  day  of 
his  occupancy  until  the  day  he  vacated  the  premises,  there  was  an  al- 
most entire  want  of  heat,  and  that,  althou^  he  repeatedly  and  con- 
tinuously made  complaints  about  it,  not  the  slightest  attention  was  paid 
thereto.    The  basis  for  a  constructive  eviction,  therefore,  continued 
and  was  renewed  after  each  monthly  payment.    Graecen  v.  Barker, 
130  N.  Y.  Supp.  140.    He  had  evidently  paid  rent  for  the  months  of 
November  and  December,  1915.   Under  the  terms  of  the  lease  the  rent 
was  payable  upon  the  1st  of  each  month  in  advance,  and  as  he  did 
not  vacate  until  January  10,  1916,  there  was  no  defense  for  the  rent 
for  that  month.   Herrmann  v.  Chase,  140  N.  Y.  Supp.  371 :  142  West 
57th  Street  Co.  v.  Trowbridge,  88  Misc.  Rep.  70,  150  N.  Y.  Supp. 
538.   The  plaintiff,  upon  the  pleadings  and  proof,  is  entitled  to  judg- 
ment, there  having  been  no  counterclaim  interposed. 

Judgment  reversed,  and  a  new  trial  ordered,  without  costs  to  either 
party  of  this  appeal.  All  concur. 


COHEN  v.  CHELSEA  EXCHANGE  BANK  OF  CITY  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Term,  First  Department   March  8.  1917.) 

BUXS  AKD  NOTBS  «E952&— LlABIUTT  OF  INDOBSIB — PSBSBItTUENT^EiVlDBNCK 
— DiLIOENCE. 

In  an  action  by  a  depositor  against  bis  baok,  eyldence  held  not  to 
show  that  the  bank  had  exercised  reasonable  diligence  to  present  to  the 
maker  a  note  Indorsed  to  It  by  the  depositor,  so  as  to  be  excused  from 
actual  presentment  under  Negotiable  iDStrumenta  Law  (Consol.'  Laws, 
c.  3S)  S  142,  and  therefore  not  to  entitle  the  bank  to  charge  the  IndorseT's 
account  with  the  amount  of  the  note. 

[Ed.  Note.^For  other  cases,  vee  Bills  and  Notes,  Gent  Dig.  ||  1840- 


Appeal  from  Municipal  Cour^  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Morris  J.  Cohen  against  the  Chelsea  Exchange  Bank  of 
the  City  of  New  York.  Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed,  and  judgment  directed  for  plaintiff. 


Argued  February  term,  1917,  before  GUY,  PHILBIN,  and  MUL- 
LAN,  JJ. 


Samuel  Flngerhut,  of  New  York  City,  for  appellant. 
Choloney  &  Weinberger,  of  New  York  City  (Nathaniel  Choloney, 
of  New  York  City,  of  counsel),  for  respondent. 
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MULLAN,  J.  In  this  action  by  a  depositor  against  his  bank  for 
failure  to  pay  a  check  drawn  on  his  account  for  $100.44,  it  appeared 
that  the  balance  on  defendant's  books  to  plaintiff's  credit  on  the  day 
of  presentment  of  the  check  was  insufficient  to  meet  it;  but  plaintiff 
claims  that  this  balance  had  been  reduced  by  $100  through  an  errone- 
ous charge  by  defendant.  Some  months  prior  to  the  making  of  the 
check,  plaintiff,  as  holder  and  second  indorser  of  a  note  made  by  one 
Lesser,  indorsed  the  note  to  defendant^  who  discounted  it  and  credited 
plaintiff's  account  with  the  proceeds,  $98.58.  There  is  considerable 
dispute  as  to  what  happened  on  the  due  day  and  thereafter,  but  it  is 
not  in  dispute  that  the  note  was  not  presented  for  payment,  that  it 
was  not  paid  on  the  due  day,  and  that  defendant  charged  plaintiff's 
account  with  the  amount  thereof,  $100,  subsequently  crediting  him 
with  $20  received  on  account  from  the  maker. 

Defendant  contends  that  actual  presentment  was  excused  by  the 
exercise  of  reasonable  diligence  to  find  Lesser  at  the  place  of  payment 
on  the  due  day.  The  story  of  defendant's  messenger  was  that  on 
the  morning  of  the  due  day  he  went  to  the  place  of  payment,  which 
was  a  brick  building,  consisting  of  a  ground  floor,  on  which  a  res- 
taurant was  located,  and  at  least  two  upper  floors;  that  he  thought 
he  saw  a  letter  box  in  the  hall,  but  did  not  remember  whether  it  bore 
a  name  or  not;  that  he  looked  arpund  in  the  hall  for  Lesser's  name, 
and,  not  finding  it,  inquired  for  Lesser  of  some  one  in  the  restaurant 
without  success;  that  he  then  started  upstair,  but,  being  told  by  a 
man  coming  down  that  he  did  not  know  of  any  one  there  named  Lesser, 
went  out  of  the  building  without  having  entered  any  of  tiie  rooms  up- 
stairs ;  that  he  looked  up  to  see  if  the  name  appeared  on  any  window ; 
and  that,  not  finding  Lesser's  name  on  a  window,  he  abandoned  the 
search.  Such  was  the  full  extent  of  his  inquiry.  It  was  established 
by  undisputed  and  unimpeached  testimony  on  the  part  of  the  plaintiff 
that  Lesser  was  an  occupant  of  the  building  at  die  time,  and  hkd  been 
such  for  over  three  years;  that  he  had  a  letter  box  there,  marked 
"Star  Braid  Co.,  Max  J.  Lesser;"  that  there  were  only  five  occupants 
of  the  building;  that  Lesser  actually  had  ready  at  the  place  of  pay- 
ment, on  the  due  day,  a  certified  check  to  meet  the  note.  We  do  not 
think  that  the  messenger's  efforts  constituted  that  reasonable  diligence 
which  legally  excuses  actual  presentment.  Section  142,  Negotiable 
Instruments  Law.  Defendant,  therefore,  having  failed  to  bind  plain- 
tiff, could  not  rightfully  charge  his  account  with  the  amount  of  the 
note. 

Judgment  reversed,  with  $30  costs  to  appellant,  and  judgment  di- 
rected in  favor  of  plaintiff  for  $100.44,  wiA  interest  and  ai^ropriate 
costs  in  the  court  below.  All  concur. 
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STBAUSS  V.  CHAS.  H.  HEER  DBY  GOODS  GO. 
(Supreme  Conrt,  Appellate  Term,  First  Department.   March  28.  1917.) 

1.  XviDENCE  4=s»417(12) — ^Pabol  Evidence  AFFEcrxNO  Wbitinq — Incouplbte 

Wbitino. 

An  order  for  goods,  signed  by  defendant,  reading,  "Please  ship  on  or 
about  September  20th  your  assortment  A  of  laces,  amounting  to  approxi- 
mately, bnt  not  exceeding,  $1,000.00/*  showed  on  its  face  that  the  real 
contract  was  oral,  only  partially  reduced  to  writing  In  the  order,  so  that 
defendant  was  entitled  to  prove  the  entire  contract. 

[Ed.  Xote.— For  other  cases,  see  Evidence,  Cent  Dig.  $S  ^S8&,  1887.] 
i&  Sales  4=^288^) — ^ItxoBT  to  Beiubh  fob  Vabianck — Retbntioi?  akd  Be- 

SALE. 

Retention  of  goods  by  the  buyer,  and  partial  sale  of  them  after  the 
fullest  opportunity  to  examine,  was  a  waiver  of  any  right  'to  return  the 
goods  to  the  seller  on  ground  of  variance  from  the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §S  818,  810.] 

3   Saixs  <S=>363 — Acceptance  of  Goods — QuEsnoN  for  Jubt. 

Where  a  contract  for  the  sale  of  laces  provided  that  the  seller  should 
also  send  the  buyer  other  laces,  which  the  buyer  ml^t  ke^  and  display 
for  a  period  of  two  weeks,  the  seller  agreeing  that  the  buyer  might  re- 
turn such  part  as  it  did  not  wish  to  keep,  paying  only  for  goods  retained, 
retention  of  such  goods  by  the  buyer  for  three  weeks  did  not  as  matter  of 
law  evince  any  purpose- to  buy,  since  time  must  have  been  allowed  to  pre- 
pare the  goods  for  display,  and  then,  at  the  end  of  the  fwo  weeks  of  dis- 
play, to  pack  them  for  shipment,  so  that  the  question  was  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {  1064.] 

.  Appeal  from  City  Court  of  New  York.  Trial  Term. 

Action  by  Julius  Strauss  against  the  Chas,  H.  Heer  Dry  Goods  Com- 
pany. From  a  judgment  for  plaintiff,  and  an  order  denying  defend- 
ant's motion  for  new  trial,  the  latter  af^eals.  Judgment  reversed,  and 
new  trial  granted. 

Ar^ed  March  term,  1917,  before  BIJUR,  HENDRICK,  and 
WEEKS,  JJ. 

Harold  Remington,  of  New  York  City,  for  appellant. 

Edward  B.  l^e^,  of  New  York  City  (I.  Maurice  Wormser  and  Ed- 
ward B.  Levy,  both  of  New  York  City,  of  counsel),  for  respondent 

HENDRICK,  J.  The  court  below  directed  a  verdict  against  de- 
fendant, which  brings  this  appeal.  The  action  was  brought  in  part  for 
a  quantity  of  laces  referred  to  as  assortment  A.  The  gist  of  the  order 
s^cd  by  defendant  read  as  follows: 

"Please  sh^  us  on  or  about  Septranber  2001  your  assortmoot  A  of  laces, 
amounthig  to  aK>roxlmately.  bnt  not  exceeding,  ^000.00." 

The  order  was  accepted  and  the  goods  were  received  by  defendant 
before  the  middle  of  October.  On  or  shortly  after  tiie  1st  of  Novem- 
ber, they  were  returned,  except  about  $200  worth,  which  had  been 
sold.  At  the  trial  defendant  attempted  to  prove  its  all^tions  that  the 
^oods  were  inferior  to  the  goods  described  by  plaintiff  prior  to  the  giv- 
mg  of  the  order.  The  evidence  was  barred  on  the  ground' that  the  or- 

^=T9t  otter  euM  tm  nme  toplo  &  KBT-MTJliBBB  In  all  K*r-NiuBb«nd  OlgMto  ft  ItUluw 


.    Digitized  by 


78 


164  NBW  YORK  SfJPPXAMBNV 


(Sup.  Ct. 


der  constituted  the  contract  and  a  written  contract  cannot  be  supple- 
mented by  parol. 

[  f  ]  Ai^ellant  now  argues  that  the  order  shows  on  its  face  that  the 

real  contract  was  oral,  and  only  part  of  it  was  reduced  to  writing;  and 
in  such  cases  he  should  be  permitted  to  prove  the  entire  contract.  He 
cites  the  following  authorities :  Chapin  v.  Dobson,  78  N.  Y.  74,  34  Am. 
Rep.  512;  Brigg  v.  Hilton,  99  N.  Y.  517,  3  N.  E.  51,  52  Am.  Rep.  63; 
Guttentag  v.  Whitney,  79  App.  Div.  596,  80  N.  Y.  Supp.  435 ;  Hel- 
linger  v.  Grant,  69  Misc.  Rep.  564,  127  N.  Y.  Supp.  893 ;  Lowell  v. 
Alton,  82  Misc.  Rep.  431,  143  N.  Y.  Supp.  995 ;  Andrews  Co.  v.  Mor- 
gan, 169  App.  Div.  658,  155  N.  Y.  Supp.  1110.  That  seems  to  be  a 
well-established  doctrine,  and  defendant  asks,  quite  pertinently,  how 
a  business  man  could  be  expected  to  purchase  goods  without  any  fur- 
ther description  than  the  words  "your  assortment  A,"  or  without  any 
specification  of  price  except  the  words  "not  exceeding  $1,000.00." 
Was  it  understood  that  the  seller  should  be  free  to  send  on  goods, 
new  or  old,  salable  or  nonsalable,  and  at  any  price  per  piece  that  might 
be  agreeable  to  his  sense  of  honesty  and  propriety?  Or  was  an  agree- 
ment made  of  which  the  writing  was  only  a  part  ?  I  think  these  conten- 
tions are  reasonable  and  that  they  should  be  decided  in  defendant's 
favor. 

[2]  But  another  principle  of  law  is  involved,  which  renders  the 
above  argument  irrelevant.  Plaintiff  argues  that  defendant  received 
the  fullest  kind  of  an  itemized  bill,  consisting  of  the  invoice,  weeks  be- 
fore the  goods  were  returned,  and  that  it  received  the  goods  them- 
selves the  fore  part  of  October.  It  also  appears  that  the  goods  were  dis- 
played for  sale  and  that  they  were  sold  to  the  amount  of  over  $200. 
On  these  facts  plaintiff  makes  the  point  that  it  is  not  material  whether 
the  contract  was  oral  or  written,  for,  having  both  the  goods  and  the  in- 
voice in  its  possession,  defendant  could  determine  without  delay  wheth- 
er the  goods  received  and  those  contracted*  for  corresponded  in  quality 
and  in  price.  The  fact  that  the  goods  were  retained  and  partially  sold 
after  the  fullest  opportunity  to  examine  them  is  a  waiver  of  the  right  to- 
return  them  to  the  seller  on  the  ground  of  variance  from  the  contract. 
Plaintiff  cites  the  following  authorities :  Brown  v.  Foster,  108  N.  Y. 
387,  15  N.  E.  608;  Richardson  v.  Levi,  69  Hun.  432,  22  N.  Y.  Supp. 
352;  Kienle  v.  KHngman,  24  Misc.  Rep.  708,  53  N.  Y.  Supp.  788; 
Silberstein  v.  Blum,  167  App.  Div.  660,  153  N.  Y.  Supp.  34.  So  far 
as  the  ruling  on  this  branch  of  the  case  is  concerned  I  think  that  the 
court  below  was  right. 

[3]  Incorporated  in  the  written  part  of  the  contract  is  another  term  ■ 
of  which  the  following  is  the  substance : 

"It  is  expressly  understood  that  you  are  also  t»  send  us  other  laces  as  as- 
sortment B,  consisting  of  blgber  grade  of  goods,  wblcb  we  may  keep  and  dis- 
play for  a  period  of  two  weeks,  yon  agreeing  that  we  may  retnrD  to  you  8ud> 
part  thereof  as  we  do  not  wl^  to  kee;>,  paying  only  for  the  goods  retained 
by  us." 

Under  the  evidence  the  Jury  could  have  found  that  those  goods  were 
retained  by  defendant  onl^  about  three  weeks.  As  time  must  be  allow- 
ed to  prepare  them  for  display,  and  then  at  the  end  of  the  two  weeks 
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to  pack  them  for  shipment,  I  cannot  think  that  as  matter  of  law  de- 
fendant evinced  any  purpose  to  buy  the  goods.  If  the  parties  had 
agreed  that  tiie  retention  of  the  goods  for  a  greater  period  than  two 
weeks,  should  be  considered  a  purchase,  then  perhaps  the  decision  could 
be  upheld.  But  I  find  no  such  stipulation.  In  my  opinion  the  evidence 
presented  a  question  of  fact  for  the  jury.  The  question  of  time  was 
uncertain^  and  there  is  no  concession  as  to  the  terms  of  the  contract. 

The  ju(^ment  ^ould  be  reversed,  and  a  new  trial  granted,  with 
costs  to  a[^dlant  to  abide  the  event.  All  concur. 


\SDpreme  Court.  Appellate  Divlsloa,  Second  Department.    March  30,  1917.) 

L  EviDBNCE  «=»41(K20) — Paboi.  Bvidbnok— ^ittradictino  Wbtting. 

Against  written  release  of  claims  for  personal  Injury,  for  $5,000,  recited 
to  be  'i:he  sole  consideration  and  wltbout  any  other  promise  or  agree- 
ment," oral  promise  to  furnish  employment  on  recovery  cannot  be  shown. 

[Ed.  Note.— Tor  other  casee,  see  Evidence,  Cent  Dig.  1  1928.] 

2.  ChncPUUfiSB  AND  Sbttlbueht  ^sa24c—DwBonva  Yesdict. 

Verdict  for  defendant,  in  personal  injury  action,  was  properly  directed ; 
It  being  Blwwii  without  contradiction  that  the  scttlCTient  agreement,  made 
and  executed  with  full  nnderstandiiiK,  had  be«i  fuUy  canled  out 

[Ed.  Note. — ^For  other  cases,  see  Compromise  and  Settlemoit,  Cent. 
Dig.  s  OS.] 

Appeal  from  Trial  Term,  Kings  County, 

Action  by  Costrenze  Vivirito  against  the  New  York  Central  & 
Hudson  River  Railroad  Company.  From  a  judgment,  on  a  verdict 
directed  for  defendant,  sustaining  the  validity  of  a  release  in  settle- 
ment of  plaintiffs  claim  for  personal  injuries,  and  from  an  order  deny- 
ing motion  for  new  trial,  plaintiff  appeals.  Affirmed. 


Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
BLACKMAR,  JJ. 


Isaac  V.  Schavrien,  of  Brooklyn,  for  appellant 

Robert  A.  Kutschback,  of  New  York  City,  for  respondent, 

PUTNAM,  J.  On  January  17,  1913,  plaintiff  received  personal  in- 
juries in  alighting  from  defendant's  train  at  Hartsdale,  N.  Y.  Plain- 
tiff was  an  Italian,  who  had  worked  as  a  blacksmith.  He  was  55  years 
old,  married,  with  a  family.  In  his  suit  for  personal  injuries,  the  sec- 
ond defense  raised  was  a  general  release,  given  March  13,  1913,  by 
which  plaintiff  released  all  claims  for  the  sum  of  $5,000,  which  was 
recited  to  be  "the  sole  consideration  and  without  any  other  promise 
or  agreement."  This  sum  was  duly  paid  and  acknowledged. 

[1,2]  Plaintiff's  witnesses  sought  to  show  that  defendant's  agent 
had  orally  promised  that,  when  he  would  become  able  to  walk  atwut, 
he  ^ould  have  a  job  with  the  defendant.  But  sudi  all^d  induce- 
ment, being  in  the  teeth  of  the  written  release,  was  inadmissible.  No 
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fraud  or  deceit  was  shown.  Several  interviews  had  been  had  at  plain- 
tiff's house.  After  various  offers  had  been  rejected,  the  sum  of  $5,- 
000  was  accepted  at  an  interview  extending  over  three  hours.  Plain- 
tiff executed  the  release,  when  counseled  by  a  group  of  his  family  con- 
sisting of  his  wife,  his  son  Joseph,  who  was  then  in  the  high  school, 
but  at  the  time  of  liie  trial  a  student  in  the  University  of  Pennsylvania, 
and  his  brother-in-law.  The  negotiations  had  been  in  Italian.  The 
document  was  interpreted  to  him  with  care  to  have  plaintiff  compre- 
hend the  details  and  finality  of  the  settlement  As  executed,  the  in- 
strument was  exactly  as  both  parties  intended.  Plaintiff  had  been 
distinctly  told'  that  the  matter  of  a  future  job  could  not  be  a  part  of 
the  release.  When  again  plaintiff  sought  to  include  such  an  arrange- 
ment for  his  employment,  he  was  answered :  "It  is  no  use ;  the  law 
don't  permit  it."  Thus  the  release  was  complete,  and  expressed  what 
plaintiff  knew  it  contained,  without  the  slightest  ground  to  impeach  it 
for  fraudulent  omission,  or  any  basis  to  have  the  instrument  reformed. 
As  it  was  shown,  without  contradiction,  that  plaintiff  knew  what  he 
had  agreed,  and  comprehended  what  he  signed,  and  as  defendant  had 
fully  carried  out  the  settlement,  the  jury  were  rightly  directed  to  find 
for  the  defendant. 
The  judgment  and  order  should  be  affirmed,  with  costs.  All  concur. 


SILVER  T.  MERMELSTEIN  et  al. 
■    (Supreme  Court,  Appellate  Term,  First  Department   March  28,  1917.) 

1.  Witnesses  «=>380(5) — Examination— Right  to  Disckedit. 

A  party  who  calls  a  witness,  and  by  wboae  adrerse  testimoiiy  be  to  nmnl- 
festly  surprised,  may  show  previous  contradictory  statements  ot  the  wit- 
ness tor  the  purpose  of  explaining  the  drcumstancea  under  which  he  called 
him. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent.  IMg.  SS  1214, 1219.] 

2.  WrTNKssEs  «=9380(5) — Impeachment — Right  op  Paett  Oai-i-ing. 

Where  a  witness  called  by  defendant  developed  manifest  htatlllty,  even 
exhibiting  to  the  Jury  mtmey  wliidi  he  claimed  to  have  received  from  de- 
fendant, defendant  may  examine  the  witness  as  to  previous  statemeats 
contradictory  of  hla  present  testlmoiy. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Gent  IHg.  H  1214, 1219.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Samuel  Silver  against  David  Mermelstein  and  another. 
From  a  judgment  for  plaintiff,  and  an  order  denying-  their  motion  for 
new  trial,  defendants  appeal.  Reversed,  and  new  trial  granted. 

Argued  March  term,  1917,  before  BIJUR.  HENDRICK,  and 
WEEKS,  JJ. 

Harold  M.  Phillips,  of  New  York  City,  for  appellants. 

Breitbart  &  Breitbart,  of  New  York  City  (Bernard  Breitbart,  of 

New  York  City,  of  counsel),  for  respondent. 
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BIJUR,  J.  Plaititiff  sued  for  injuries  alleged  to  have  been  received 
while  working  in  a  court  or  yard,  by  reason  of  the  fall  of  a  cracked  ^ 
I»ece  of  coping  from  defendants'  building.  The  identification  of  the 
piece  of  a^ing  became  an  important  issue  at  the  trial,  and  defendants 
called  a  witness  in  that  connection.  Although  this  witness  was  known 
to  plaintiif,  and  had  been  in  court  throughout  the  trial,  he  had  not  been 
called  by  plaintiff.  When  examined  by  defendants'  counsel,  he  testi- 
fied to  matters  in  a  manner  directly  to  suppdrt  plaintiff's  case  and 
plaintiff's  own  evidence.  While*  under  examination  of  defendants* 
counsel,  he  volunteered  the  statement  that  defendants  had  given  him 
money  "for  this  day,"  and  volunteered  the  further  statement  that  de- 
fend^uits  bad  said,  "I  will  pay  you  fine  and  good."  Defendants'  coun- 
sel thereupon  remarked : 

"This  witness  Is  a  hostile  witness.  It  Is  very  plain  be  has  taken  money 
from  Mermelsteln  [defendant,"  he  said,  "to  testify  for  him,  and  then  deliber^ 
ately  testify  adversely  and  with  hostility." 

Defendants'  counsel  had  asked  the  following  questions: 

"Q.  yoD  told  Mr.  Mermelst^  that  ytm  found  tbese  ptoces  of  rock  all  aroond 
the  yard?' 

An  objection  to  this  question  was  sustained  over  defendants'  ex- 
ception.   Also : 

"Q.  Didn't  yon  tell  me,  between  1  and  2  o'clock  this  afternoon,  that  you 
did  not  see  a  ideoe  of  btiA  any  place  around  there,  and  that  Benihman  [one 
of  platntiiTs  wltneuea]  did  not  give  you  any?" 

This  also  was  excluded  upon  objection  over  defendants'  exception ; 
nor  was  defendants'  counsel  pennitted  to  state  the  purpose  of  these 
questions.  * 

[1]  Althou^  the  right  of  a  party  to  inquire  of  a  witness  called  by 
him,  and  by  whose  adverse  testimony  he  is  manifestly  surprised,  to 
show  any  previous  contradictory  statement  of  the  witness,  has  been 
a  matter  of  considerable  question,  I  think  it  is  well  settled  in  this 
state  that  he  is  entitled  to  elicit  such  testimony  and  other  evidence  of 
possibly  a  like  character  for  the  sole  purpose  of  explaining  the  circum- 
stances under  which  he  has  called  the  witness ;  not,  however,  for  the 
mere  purpose  of  discrediting  or  impeaching  a  witness  called  by  him- 
self. Bullard  v.  PearsaU,  53  N.  Y.  230;  Wright  v.  Grant,  6  N.  Y.  St. 
Rep.  363.  See,  also,  Coulter  v.  American  Merchants  Ex.  Co.,  56 
N.  Y.  590,  although  that  case  was  subjected  to  some  criticism  in  Peo- 
ple V.  De  Martini,  213  N.  Y.  203,  214,  107  N.  E.  501,  L.  R.  A.  1915F, 
601 ;  also  Putnam  v.  U.  S.,  162  U.  S.  697,  703,  705,  16  Sup.  Ct  923, 
40  L.  Ed.  1118. 

[2]  While  the  precise  limitations  of  the  extent  to  which  the  sur- 
prised party  may  pursue  ^e  inquiry  cannot  be  laid  down  because  of 
the  varying  circumstances  of  each  case,  I  cannot  avoid  the  conclusion 
that  the  interests  of  justice  and  fairness  demand  that  some  relief  be 
accorded  a  party  who  has  been  trapped  into  calling  as  his  own  an 
adverse  witness.  These  considerations  are  emphasized  in  the  instant 
case  b^  the  fact  that  much  of  the  hostile  evidence  was  volunteered  by 
the  witness,  who  apparently  even  went  to  the  extent  of  exhibiting  to 
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the  jury  the  money  he  claimed  to  have  received  from  defendants. 
Appellants'  brief  so  states,  and  the  witness'  testimony  apparently  af- 
fords a  sound  basis  for  the  statement.  Thus  the  witness  said,  speak- 
ing of  his  "little  girl,"  "And  he  gave  that  girl  that  $2" — no  previous 
mention  of  any  $2  havii^  been  made. 

As  defendants*  rights  were  manifestly  prejudiced  by  the  refusal  to 
pertnit  any  examination  for  the  legitimate  purpose  for  which  it  may 
have  been  intended  and  to  which  it  could  and  should  have  been  lim- 
ited, the  judgment  must  be  reversed,  and  a  new  trial  granted,  with 
costs  to  appellants  to  atnde  the  event.  All  concur. 


-(176  App.  Dlv.  ni) 

WATEBS  et  aL  T.  DB  HOSSIN  et  aL 
(Supreme  Court.  Appellate  DItIsIod.  First  D^rtment  March  50;  1917^ 

1.  IiTJuNcnON  «=9l28 — Functions  op  WSrr. 

The  court  should  not  by  Injunction  prerent  a  person  from  controlling  his 
own  pnqmrty  In  ewseqaence  of  alleged  agreemrat  to  omnmlt  cmtrol  to 
another,  unless  the  agreement  is  clearly  and  unequlYocally  proved. 

[Ed.  Note.— Fot  other  cases,  see  Injunction,  Cmt  Dig.  1  278.] 

"2.  CoBPOHATioira  — Stock— Voting  Tbustb— Bztension   of  TntE— 
Withdrawal— Injunction. 

Where  a  voting  trust  ot  corporate  stock,  by  which  the  parties  agreed  to 
deposit  their  stock  for  a  certain  period,  was  extended  several  times,  and 
one  party  sought  to  withdraw  his  stock,  moving  affidavits  to  such 
withdrawal,  that  be  was  "desirous  and  willing"  that  the  deposit  be  con- 
tinued, are  Insuificlent  to  show  that  be  agreed  to  an  extendmi  of  time  for 
the  deposit. 

[Kd.  Xote. — For  other  cases,  see  Corporations,  C!ent.  Dig.  ||  767-776.] 
Clarke,  P.  J.,  and  Laughlln,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Injunction  by  Frank  L.  Waters  and  others  against  Borge  De  Mossin, 
impleaded  with  the  Victoria  Oil  Company  and  another.  From  an  or- 
^er  denying  motion  for  injunction  pendente  Hte,  plaintiffs  appeal.  Af- 
firmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SCOTT, 
.  SMITH,  and  SHEARN,  JJ. 

William  Travers  Jerome,  of  New  York  City,  for  appellants. 
George  Edwin  Joseph,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  purpose  of  this  action  is  to  enforce  an  alleged 
agreement  between  the  six  plaintiffs  and  the  defendant  De  Mossin  to 
the  effect  that  all  of  the  stock  of  the  Victoria  Oil  Company  held  by 
said  plaintiffs  and  defendant  should  be  deposited  and  held  by  the 
New  Yoric  Trust  Company,  to  be  used  and  dealt  with  by  a  syndicate 
directed  by  the  plaintiff  Waters,  who  was  designated  as  "syndicate 
manager." 

The  original  syndicate  agreement,  which  was  in  writing,  was  dated 
■October  ^  1915,  and  was  by  its  terms  to  continue  in  force  until 
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July  1.  1916,  unless  Waters  should  sooner  release  llie  stodc  and  direct 
its  redelivery  to  the  depository  stockholders.  Several  other  written 
agreements  were  subsequently  made,  the  result  of  which  was  to  ex- 
tend the  syndicate  agreement  to  December  31,  1916. 

The  present  action  is  based  upon  the  allegation  that  on  October  26,. 
1916,  a  verbal  agreement  was  made  by  all  of  the  depository  stock- 
holders, including  the  defendant  De  Mossin,  that  the  deposited  stock 
should  continue  to  be  held  under  said  syndicate  agreement  for  a  pe- 
riod of  six  montiis  from  and  after  January  1,  1917.  The  defendant 
De  Mossin  denies  that  he  ever  agreed  to  the  last-menticoied  exten- 
sion, and  seeks  to  withdraw  his  stock  from  deposit  in  the  Trust  Com- 
pany. The  purpose  of  the  injunction  now  sought  is  to  prevent  him- 
from  so  doing. 

[1]  It  is  manifest  that  the  court  should  not  interfere  by  injunction 
to  prevent  a  person  from  exercising  control  over  his  own  property,  in 
consequence  of  an  alleged  agreement  to  commit  the  control  thereof 
to  another,  unless  the  agreement  is  clearly  and  unequivocally  proven^ 
and  therefore,  to  justify  the  issuance  of  the  injunction  which  plaintiffs- 
ask,  it  must  be  clearly  shown  that  De  Mossin  did,  in  fact,  agree  that 
his  stock  should  remain  on  deposit  and  under  the  control  of  the  syndi- 
cate manager  after  January  1,  1917,  when  the  last  written  agreement, 
by  its  terms,  expired.  The  complaint  does  allege,  in  explicit  terms, 
that  on  October  26,  1916,  all  of  the  plaintiffs  and  the  defendant  De 
Mossin  did  so  agree. 

[2]  When  we  come  to  examine  the  affidavits  used  to  support  the 
motion  for  an  injunction  pendente  lite,  we  find  that  they  fall  ^ort 
of  alleging  a  definite  agreement  on  the  part  of  De  Mossin.  The  most 
they  say  is  (and  they  all  agree  on  'this  point)  that  a  meeting  of  the 
depository  stockholders  was  held  at  which  the  extension  of  the  syndi- 
cate agreement  was  discussed,  and  that  De  Mossin,  as  well  as  plain- 
tiffs, stated  that  they  were  "willing  and  desirous"  that  the  deposit  of 
stock  should  extend  beyond  January  1,  1917.  This  is  by  no  means 
equivalent  to  an  all^ation  that  defendant  then  presently  agreed  that 
the  S3mdicate  arrangement  should  be  extended.  It  suggests  no  more 
than  the  expression  of  a  willingness  to  make  such  an  agreement — a 
willingness  which  so  far  as  appears  never  crystaUized  into  an  actual 
^^ement.  There  are  two  circumstances  in  the  case  that  seem  to- 
make  it  reasonable  that  the  allegation  should  be  read  in  the  latter 
sense.  One  is  that  the  parties  had  been  careful  to  reduce  all  earlier 
agreements  on  ttie  subject  to  formal  writings,  and  no  reason  is  shown 
why,  on  this  last  occasion,  they  should  have  contented  themselves  with 
an  oral  agreement.  I^rom  the  circumstance  that  the  conversation  at 
which  defendant  De  Mossin  is  said  to  have  expressed  himself  as  "will- 
ing and  desirous"  to  extend  the  syndicate  arrangement  took  place 
more  than  two  months  before  the  then  pending  agreement  was  to  ter- 
minate, it  seems  more  probable  that  tjie  conversati(m  involved,  as  the- 
affidavit  says,  merely  an  expression  of  willingness  to  make  a  new 
^ireement,  rather  than  a  definite  completed  agreement 

The  seamd  circumstance  is  that  when,  in  February,  1916,  De  Mos- 
sin sought  to  withdraw  10,000  shares  of  the  stock  from  the  Stock  Com- 
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pany,  the  plaintiff  Waters,  the  syndicate  manager,  consented  thereto. 
He  offers  no  ex[^anation  why  he  did  this,  but  a  very  plausible  explana- 
tion is  that  he  did  not  then  consider  that  De  Mossin  had  ever  actually 
agreed  to  continue  the  deposit.  We  cannot  escape  the  conclusion  that 
the  allegation,  so  often  repeated  in  the  moving  affidavits,  that  De  Mos- 
sin stated  that  he  was  "desirous  and  willing"  to  extend  the  syndicate 
agreement,  was  drawn  with  careful  intention,  and  that  any  allegation 
that  De  Mossin  actually  agreed  was  omitted  with  like  care.  The  gen- 
tlemen concerned  in  the  case  for  the  plaintiff,  both  as  principals  and 
attorneys,  are  intelligent  and  skillful,  and  can  scarcely  be  accused  of 
using  language  carelessly.  They  must  have  known  that,  in  order  to 
entitle  themselves  to  an  injunction,  it  was  necessary  to  show  that  De 
Mossin  actually  agreed  to  extend  the  syndicate,  and  they  must  have 
also  been  aware  that  an  actual  agreement  was  not  proved  by  evidence 
of  an  expression  of  willingness  to  make  an  agreement. 

As  has  been  said,  it  is  a  serious  matter  to  deprive  a  man,  against  his 
will,  of  the  beneficial  use  of  his  property,  and  the  court  should  not 
lend  itself  to  an  effort  to  do  this,  except  upon  clear  and  unequivocal 
evidence  that  he  had  agreed  to  be  so  deprived.  The  evidence  on  that 
subject  submitted  by  the  plaintiffs  is  neither  clear  nor  unequivocal. 

The  order  appealed  from  should  be  afhrmed,  with  $10  costs  and  dis- 
bursements.  Order  filed. 

SMITH  and  SHEARN,  JJ.,  concur. 

CLARKE,  P.  J.   I  dissent.  The  complaint,  verified  by  one  of  the 

plaintiffs,  alleges  positively  as  matter  of  fact : 

-  "That  on  or  about  October  26,  1916,'all  of  the  plaintiffs  and  said  defendant 
De  Mossin  mntuaUr  agreed  that  said  agreement  of  October  2S.  1915.  should 
be  extended  for  a  period  of  six  months  from  the  expiration  <rf  the  previous 
renewal,  to  wit,  from  December  31,  1916.** 

Waters'  affidavit  states: 

"That  on  or  about  the  26th  day  ot  October,  1916.  there  was  a  meetlttg  of 

all  of  the  members  of  syndicate  No.  3  with  the  exception  of  tl^  plaintiff 
Palmer.  This  meeting  was  held  at  the  office  of  the  Victoria  Oil  Cwnpany, 
No.  25  Broad  street,  borough  of  Manhattan,  city  of  New  York.  There  was 
considerable  discussion  about  the  affairs  of  the  syndicate,  and,  among  other 
things,  the  question  of  continuing  the  deposit  of  the  stock  with  the  New 
York  Trust  Company  was  discussed.  It  is  my  recollection  that  Mr.  Buchler, 
who  Is  an  attorney  and  counselor  at  law,  asked  each  of  those  present  whether 
he  wftR  satisfied  to  continue  the  deposit  of  the  stock  of  the  syndicate  In  the 
New  York  Trust  Company  for  another  period  of  six  months,  beginning  Janu- 
ary 1, 1017,  upon  the  same  terms,  and  each  of  us,  including  the  defendant  De 
Mossin,  then  and  there  stated  that  we  were  willing  and  deslTOUs  tliat  the 
deposit  of  said  stock  should  continue  tor  a  period  <ot  six  nunt^  beginning 
January  1,  19it.  and  that  the  syndicate  should  likewise  continue." 

On  February  10,  1917,  a  certificate  of  10,000  shares  made  out  in 
the  name  of  De  Mossin,  and  part  of  the  shares  deposited,  was  jwe- 
sented  at  the  office  of  the  company,  and  inquiry  was  made  whether 
said  certificate  constituted  good  delivery.    The  affidavit  continues: 

"The  defendant  De  Mossin  withdrew  this  stock  contrary  to  the  agreement 
made  by  him  at  said  meeting  on  October  20,  1816^  wbweby  be  expressly 
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flsreed.  t(«etber  with  all  other  memben  of  the  STndlcate,  to  continue  the  de- 
posit of  said  stock  for  a  period  of  six  montliB  fiom  January  1,  1917.  It  Is 
dear,  therefore,  that  the  defendant  De  MossId  has  already  broken  his  agree- 
ment hy  withdrawing  said  10^000  shares  of  stock,  and  that  he  undoubtedly 
Intends  to  further  break  said  agreement  by  attempting  to  withdraw  from 
the  New  York  Trust  Company  the  balance  of  the  stock  standing  In  his  name 
and  to  throw  the  same  upon  the  market  for  sale.  This  would  be  In  direct 
violation  of  his  express  agreement.** 

The  plaintiflf  Buchler  in  his  affidavit,  referring  to  the  meeting  of 
October  26,  1916,  averred : 

"There  was  a  general  discussion  concerning  the  renewal  of  the  arrange- 
ment for  the  escrow  of  the  stock  In  the  New  York  Trust  Company,  and  con- 
cerning the  extension  of  the  operations  of  the  syndicate  No.  3  for  a  period  to 
terminate  the  Ist  of  July.  1917.  I  supgefited  that  efforts  should  be  made  to 
secure  an  extension  of  the  escrow  agreement  by  depositing  stockholders  other 
than  members  of  the  syndicate,  and  It  was  agreed  by  all  that,  since  It  would 
take  some  time  to  reach  all  such  stockholders,  these  efforts  should  be  com- 
menced at  once.  I  asked  each  cme  of  those  present  whether  he  was  willing  to 
extend  the  operations  of  the  escrow  agreement,  originally  entered  Into  under 
date  of  October  28,  WUS,  and  the  renewals  thereof,  for  a  further  period  terml- 
naUng  on  the  1st  day  of  July,  1917.  Each  of  the  members  of  the  syndicate 
present.  Including  the  defendant  De  Mosaln,  specifically  stated  that  he  was 
willing  and  desirous  to  extend  the  escrow  agreement  for  that  period,  and 
was  willing  and  desirous  to  leave  the  stock  then  on  d^>o^t  with  the  New 
York  Trust  Omnpany  fOr  a  further  period  of  six  months  beginning  January 
1.  1917." 

These  statements  are  specifically  corroborated  and  reiterated  by  the 
plaintiffs  Robinson  and  Gilmore.  Reilly,  the  secretary  of  the  Victoria 
Oil  Company,  avers: 

"I  distinctly  recall  that  all  of  the  gentlemen  present.  Including  Mr.  De 
Uoasin,  stated  that  each  was  willing  to  continue  the  depoolt  of  the  syndicate 
stock  with  the  New  York  Trust  Company  for  a  period  of  six  months  beginning 
January  1,  1917." 

To  this  the  defendant  makes  the  bald  denial : 

"Deponent  further  states  that  at  no  time  did  he  ever  acquiesce,  agree  to, 
or  enter  Into  any^  sndi  understanding  or  agreement  for  pooling  or  leaving  his 
stock  beyond  the  above-mentioned  ^te  of  December  81,  1916." 

It  seems  to  me  that,  where  the  whole  purpose  of  the  action  is  to  pre- 
vent the  destruction  of  the  syndicate  and  the  breach  of  the  agreement 
which  would  cause  irreparable  damage  to  the  plaintiffs,  the  company, 
and  other  stockholders  who  had  deposited  their  stock  on  the  faith  of 
the  syndicate  agreement,  where  the  con^>laint  positively  alleges  the 
agreement  and  five  affidavits  support  the  allegations  of  the  complaint, 
that  enough  is  shown  to  authorize  an  injunction  pendente  lite,  to  pre- 
serve the  status  quo,  until  upon  a  trial,  which  can  speedily  be  had, 
it. may  be  determined  by  examination  and  cross-examination  of  the 
parties  in  open  court  where  the  truth  lies.  Otherwise,  this  is  in  effect 
a  panting  of  final  judgment  without  a  trial. 

1  think  the  order  appealed  from  should  be  reversed^  and  the  injunc- 
tion granted. 

LAUGHLIN.  J.,  cancura. 
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VAN  VALBnBNBURGH  v.  BISHOP. 


(Supreme  Court,  Appellate  Term,  Second  Depattmeot   Harcfa,  1917.) 

1.  GoBTs  ^^189 — Stenoobapheb's  Fees. 

A  stenographer's  fees  for  taking  testimony  before  a  court  can  be  taxed 
only  under  Code  Civ.  Proc.  §  251,  authorizing  the  presiding  Justice  to  re- 
quire each  party  to  pay  one-half  of  such  fees. 

[Ed.  Note.— For  other  cases,  see  Costa,  Cent.  Dig.  |  744-74&] 

2.  Costs  <£=»189 — Stenogbapheb's  Fees. 

A  stenographer's  fees  for  taking  testimony  upon  a  reference,  either  be- 
fore or  after  Judgment,  are  not  taxable,  unless  rendered  with  the  consent 
of  the  parties  sought  to  be  charged. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent.  Dig.  {  744-74^ 

3.  MOTIOXB  €=>04 — ObDBB — C0NCI<US1TENESB. 

Under  Code  Civ.  Proc.  |  1391,  authorizing  modification  of  an  order  for 
execution,  and  that  a  person  refusing  to  pay  such  execution  shall  be 
liable  In  an  action  by  the  Judgment  creditor,  the  debtor  may  defend  such 
action,  and  la  not  concluded  by  his  failure  to  seek  modlflcatlon  of  tbe 
order. 

[Ed.  Note.— For  other  cases,  see  Motions,  Cent.  Dig.      156.  157,] 

4.  Divorce  ®=»321H — ^Alimont— LiABiLrrv  to  Execution  for  Wira's  Debts 

— "Debt." 

Under  Code  Civ.  Proc.  g  1391,  providing  that  execution  may  Issue  against 
wages,  debts,  etc.,  of  a  Judgment  debtor,  alimony  due  the  Judgment 
debtor  Is  not  a  "debt"  subject  to  execution,  especially  where  partly  in- 
tended for  the  support  of  the  debtor's  daughter, 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent  Dig.  g  808;  Execution. 
Cent.  Dig.  8  49. 

For  other  deflnltlons,  see  Words  and  Phrases,  First  and  Second  Series. 
DebtJ 

Appeal  from  Municipal  Court,  Borough  of.  Brooklyn,  Sixth  Dis- 
trict. 

Action  by  Willis  Van  Valkenburgh  against  James  C.  Bishop.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Reversed,  with  directions  to 
dismiss  the  complaint. 

Argued  March  term.  1917,  before  CLARK,  BENEDICT,  and  CAL- 
LAGHAN,  JJ. 

DeWitt  Clinton  Jones,  of  New  York  City,  for  appellant. 
Edward  H.  Wilson,  of  New  York  City,  for  respondent. 

BENEDICT,  J.  This  is  an  action  for  the  recovery  of  $271.89  on 
account  of  defendant's  alleged  failure  to  comply  with  an  execution  is- 
sued under  section  1391  of  the  Civil  Code.  The  trial  justice  noted 
briefly  the  grounds  of  his  decision  in  rendering  judgment.  Annexed 
to  the  return  is  a  paper  unsigned,  but  which,  t^en  in  connection  with 
the  fact  that  no  minutes  of  the  trial  were  annexed  to  the  return  on  ap- 
peal, and  with  the  statement  of  the  trial  justice  as  to  a  submission,  and 
the  statements  in  the  briefs  of  both  parties  that  the  facts  are  undisput- 
ed, I  have  assumed  to  contain  an  agreed  statement  of  the  facts  upon 
which  the  issues  were  submitted  to  the  court  below.  The  facts,  as  dis- 
dosed  by  the  pleadings  and  the  statement  referred  to,  are  as  follows : 

Cs»For  other  cuw  ■«•  wra*  topic  ft  KBT-NUHBBR  In  all  Kor-Numbored  Dlcflito  ft  Indnw. 
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On  December  6»  1913,  Abigail  H.  Bishop  obtained  a  judgment  of  ab- 
solute divorce  in  the  Supreme  Court,  New  York  County,  against  James 
C.  Bishop,  the  defendant  herein,  by  the  terms  of  which  judgment  the 
defendant  was  directed  to  pay  to  said  Abigail  H.  Bishop  alimony  at 
the  rate  of  $15,000  yearly.  The  decree  so  made  does  not  appear  to 
have  been  produced  upon  the  trial  of  the  present  action,  and  we  are 
left  in  the  dark  as  to  the  exact  provisions  concerning  the  payment  of 
alimony  which  were  contained  tiherein.  In  September,  1914,  the  de- 
fendant obtained  an  order  to  show  cause,  dated  on  September  17th,  why 
the  court  should  not  grant  a  reduction  of  the  alimony,  and,  the  appli- 
cation coming  on  to  be  heard,  tihe  court  referred  the  matter  to  a  ref- 
eree to  take  testimony  upon  Uie  issues  raised  by  the  petition  and  the 
answer,  and  reserved  the  decision  otthe  application  until  the  coming  in 
of  such  report.  The  report,  filed  on  December  21,  1914,  recommended 
the  reduction  of  the  alimony  to  $5,000  per  annum ;  but  the  court  modi- 
fied the  decree  by  directing  that  the  defendant  pay  to  the  plaintiff  ali- 
mony at  the  rate  of  $6,000  per  annum,  payable  at  the  rate  of  $115.38 
per  week,  "for  the  support  and  maintenance  of  the  plaintiff  and  for  the 
maintenance  and  educaticHi  of  AHgail  Bishop,  a  daughter  of  the  par- 
ties  hereto,  whose  custody  has  been  awsuded  tiie  plaintiff,  and  that  the 
payments  be  made  the  plaintiff  on  the  first  Monday  of  each  week  at  the 
office  of  Martin  W.  Littleton,  Esq.,  149  Broadway,  in  the  borough  of 
Manhattan."  The  order  further  provided : 

"Thnt  the  defendant  be  credited  on  the  payment  of  futtire  alimony  with  the 
amount  of  $4,867,  the  value  of  certain  furniture  tnken  by  the  plaintiff,  as 
•found  by  the  referee,  which  amount  shall  be  deducted  from  the  amount  of 
alimony  to  be  paid  by  the  defendant  to  the  plaintiff  at  the  rate  of  J31.20  per 
week  until  such  deduction  shall  equal  the  said  sum  of  $4,837 :  Provided,  how- 
ever, that  should  all  of  said  fornitnre  be  retoraed  to  the  defendant  by  the 
plalntifr  In  substantially  this  same  conditimi  In  which  tt  was  when  it  was  re- 
mored,  within  10  days  from  the  date  of  entry  of  this  order,  the  defendant 
shall  only  be  entitled  to  deduct  the  said  weekly  sum  of  $S1.20  for  the  period 
rommencing  with  January  1,  1919,  and  ending  with  the  date  of  sudi  furni- 
ture's return." 

It  was  furtha-  ordered  that  the  referee's  fees  should  be  charged  up- 
on the  defendant  and  that  each  party  should  bear  one-half  of  the  ex- 
penses of  the  stenographer  for  taking  the  testimony  on  the  reference. 
It  appeared  that  the  plaintiff  in  the  present  action  was  employed  as  a 
stenographer,  the  manner  of  the  employment  not  being  ^own:  but 
it  may  fairly  be  assumed  that  it  was  by  the  mutual  agreement  of  the  at- 
torneys for  the  parties,  and  that  he  rendered  service  under  the  employ- 
ment in  taking  testimony  before  the  referee. 

The  plaintiff  herein,  not  having  received  compensation  for  his  serv- 
ices as  stenographer  from  the  said  Abigail  H.  Bishop,  brought  an  action 
in  the  Municipal  Court,  First  District,  Borough  of  Manhattan,  on  Oc- 
tober 26, 1915,  for  the  sum  of  $269.69,  and  obtained  judgment  for  that 
amount.  The  judgment  was  docketed  in  New  York  county  and  execu- 
tion issued  to  the  sheriff  of  New  York  county  where  said  Abigail  H. 
Bishop  resided,  and  thereupon  he  obtained  an  order  for  the  issuance  of 
an  execution  against  the  debt  due  by  James  C.  Bishop  to  Abigail  H. 
Bish(^  and  issued  an  execution  to  the  sheriff  of  the  county  of  New 
York  commanding  him  to  collect  from  James  C.  Bishop  $8.40  weekly 
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and  apply  it  to  the  claim  of  the  plaintiff.  This  execution  was  presented 
to  the  defendant  James  C.  Bishop,  who  refused  to  pay  thereunder. 
Apparently  the  defendant  has  withheld  in  alimony  from  Abigail  H. 
Bishop  a  sufficient  amount  to  pay  plaintiff's  jud^ent,  with  accrued  in- 
terest, expenses  of  the  garnishee  proceeding,  which  haid  been  $2.20,  and 
the  costs  of  this  action.  Thereupon  the  present  action  was  un- 
der section  1391  of  tiie  Civil  Code. 

[  1  ]  The  only  question  requiring  determination  at  this  time  is  wheth- 
er the  provisions  of  that  section  apply  to  a  claim  for  alimony  directed 
to  be  paid  by  the  terms  of  a  decree  of  absolute  divorce  taken  in  favor 
of  a  wife  against  her  husband.  It  will  be  noticed  that  by  the  terms  of 
the  order  the  expense  of  stenographic  services  incurred  upon  the  ref- 
erence were  not  charged  against  the  defendant  as  were  the  fees  of  the 
referee,  but  by  the  terms  of  the  order  it  was  provided  that  "each  party 
shall  bear  one-half  of  the  expenses  of  the  stenc^apher  for  taking  the 
testimony  on  said  reference."  The  fees  of  an  official  stenographer  of 
the  court  do  not  come  within  the  classification  of  necessary  disburse- 
ments which  can  be  taxed  as  a  part  of  the  costs  of  the  successful  party 
in  an  action  in  the  court.  At  one  time  the  rule  was  otherwise.  By 
chapter  185  of  the  Laws  of  1892,  section  3256  of  the  Civil  Code  was 
amended,  so  as  to  provide  that  stenographer's  fees  for  minutes  of  testi- 
mony before  a  court,  judge,  or  referee  might  be  included  as  necessary 
disbursements  in  the  bill  of  costs  of  a  party  to  whom  costs  were  award- 
ed in  an  action.  This  rule  was  changed  in  the  same  year  by  &e  pas- 
sage of  chapter  592,  which  omitted  that  provision,  and  the  only  condi- 
tion under  which  such  services  may  now  be  taxed  is  specified  in  section 
251  of  the  Civil  Code  which  provides  that: 

"If  the  justice  presldlni?  requires  a  copy  of  any  proceedings  written  out 
at  length  from  stenographic  notes,  he  may  make  an  order,  directing  oae- 
half  of  the  sten(%rapher'B  fees  therefor,  to  be  paid  by  each  of  the  parties  to 
the  action  or  special  proceedlag,  at  the  rate  of  ten  cents  for  each  folio  so 
written  out,  and  may  enforce  payment  thereof." 

[2]  Stenographer's  fees  for  taking  minutes  of  the  testimony  before 
a  referee  stand  upon  a  different  footing.  The  stenographer  at  a  ref- 
erence is  not  an  officer  of  the  court  As  was  held  in  Vamum  v.  Wheel- 
er, 9  N.  Y.  Civ.  Proc.  R.  421: 

"A  stenogmpher  is  not  legally  known  In  Judicial  proceedings,  except  aa  an 
officer  of  the  court,  acting  under  Its  direction,  and  subject  to  its  control ;  hence 
the  cases  holding  that  the  e:q>en8e  to  a  party  for  a  copy  of  the  minutes  kept 
by  him,  In  a  trial  before  a  referee  or  other  party  where  his  sen'lces  ore  In- 
voked, are  not  taxable  as  a  necessary  disbursement,  are  not  applicable  to 
the  case  In  hand.  The  employment  being  by  the  party  or  parties  for  his  or 
their  accommodation  simi^y,  and  therefore  a  personal  charge  against  the 
employer,  and,  unless  so  fitlpulated,  such  expense  cannot  be  taxed  as  a 
necessary  diabursoment.  Mark  v.  City  of  Buffalo,  87  N.  T.  1&4;  Bust  t. 
Hanselt,  2  Mo.  Law  Bull.  6.  The  rule  in  reference  to  a  trial  had  at  the 
circuit  is  dlifererit.  There  the  stenographer  is  an  officer  of  the  court,  and  acta 
in  an  official  capacity.** 

See,  also,  Seasongood  v.  N.  Y.  EI.  R.  R.  Co.,  22  N.  Y.  Civ.  Proc 
R.  100,  18  N.  Y.  Supp.  775,  per  McAdam,  J.,  reviewing  the  cases. 

In  Ward  v.  Ward,  23  N.  Y.  Civ.  Proc.  R.  61,  22  N.  Y.  Supp.  903, 
Friedman,  J.,  held  that  upon  a  motion  for  alimony  and  coimsel  fee  in 
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an  action  for  divcwce,  where  the  court  had  ordered  a  reference  to  en- 
able it  to  determine  the  motion,  the  court,  in  addition  to  allowing  $10 
costs  of  the  motion,  might  also  allow  necessary  disbursements  for 
printing  and  referee's  fees,  but  could  not  allow  stenographer's  fees. 
See,  also,  Griggs  v.  Guinn,  23  N.  Y.  Civ.  Proc.  R.  46,  21  N.  Y.  Supp. 
451,  to  the  same  effect. 

The  result  of  these  cases  is  that,  whether  the  reference  be  before  or ' 
after  judgment,  the  stenographer's  fees  are  not  necessary  disbursements 
which  are  taxable,  except  with  the  consent  of  the  parties  sought  to  be 
charged.  The  remedy  of  a  private  stenographer  employed  to  aid  the 
parties  upon  a  reference  by  furnishing  to  them  minutes  of  the  testi- 
mony taken  down  before  the  referee  is  therefore  merely  a  claim  against 
the  party  or  parties  by  whom  he  is  employed.  I  have  no  doubt  that  a 
party  whose  attorney  retains  the  services  of  a  stenographer  upon  a  ref- 
erence is  chargeable  personally  with  the  amount  of  compensation  for 
such  services  upon  the  principle  of  agency.  If  he  be  not  so  chargeable, 
then  the  only  recourse  of  the  stenographer  is  against  the  attorney  who 
employs  him.  But  I  assume,  for  the  purposes  of  the  present  case,  upon 
the  agreed  state  of  facts  submitted,  that  the  stenographer  was  entitled 
to  maintain  an  action  against  Abigail  H.  Bishop  for  the  fair  and  rea- 
sonable value  of  his  services.  At  any  rate,  he  has  brought  an  action 
and  recovered  a  judgment  against  her  which  is  conclusive  until  set 
aside. 

[3]  This  brings  us  to  the  real  point  at  issue  in  this  case,  namely, 
whether  section  1391  of  the  Civil  Code  authorizes  the  plaintiff  to  main- 
tain the  present  action  against  the  defendant,  where  the  defendant  has 
refused  to  pay  the  weekly  snm  directed  to  be  paid  by  the  order  herein- 
before referred  to.  At  the  threshold  of  the  inquiry  the  question  is  pre- 
sented whether  the  order  directing  such  payment,  not  having  been  ap- 
pealed from  or  in  any  way  modified,  is  res  adjudicata  upon  the  rights 
of  the  parties  to  the  present  action.  In  my  judgment  it  is  not,  for  the 
reas<m  that,  while  section  1391  contains  a  provision  under  which  either 
party  may  apply  at  any  time  to  the  court  from  which  the  execution  shall 
issue,  or  to  any  judge  or  justice  issuing  the  same,  for  a  modification  of 
the  execution,  it  also  provides  ^t: 

"If  such  person  *  *  *  to  vbom  said  exdcotton  sball  be  piesented  shall 
ftiil,  or  refuse  to  pay  orer  to  said  officer  presoitlng  said  execution,  the  per- 
oentnge  of  said  Indebtednesa,  he  shall  be  liable  to  an  action  therefor  by  the 
Judgment  creditor  named  In  such  exectitlon,  and  the  amount  so  recovered  by 
such  Jodgment  creditor  shall  be  applied  towards  the  payment  of  said  execu- 
tion." 

It  sMms  to  me  that  the  provision  last  quoted  contemplates  just  such 
a  case  as  is  presented  by  this  appeal,  namely,  that  a  person  standing  in 
the  position  of  the  present  defendant  may  have  an  opportunity,  not  only 
to  apply  for  a  modification  of  the  execution,  but  also  for  a  judgment 
declaring  that  he  is  not  indebted  to  the  person  against  whom  the  execu- 
tion has  been  issued. 

[4]  I  think  it  cannot  successfully  be  contended  that,  unless  the  ali- 
mony which  was  directed  to  be  paid  to  Abigail  H.  Bishop  by  the  terms 
of  the  original  judgment  of  divorce,  as  modified,  constituted  or  came 
within  one  of  the  classes  referred  to  in  section  1391,  the  present  action 
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can  be  maintained.    That  section  provides  that  an  order  must  be 

granted — 

"cllreeting  that  an  eiecutlon  Issue  against  the  wages,  debts,  earnings,  salary* 
income  from  trust  funds  or  profits  of  said  Judgment  debtor,  and  on  preseota- 
tioD  of  auch  execution  by  the  officer  to  whom  delivered  for  ooUection  to  tHe 
person  or  persons  from  whom  such  wages,  debts,  earning^  salary,  Incmne  from 
.trust  funds  or  profits  are  due  and  owing,  or  may  thereafter  become  due  and 
'owing  to  the  Judgment  debtor,  said  execution  shall  become  a  lien  end  a  con- 
tlnulns  levy  upon  the  wages,  earnings,  debts,  salary,  income  from  trust 
funds  or  profits  due  or  to  become  due  to  said  Judgment  debtor  to  the  amount 
specified  therein,  which  shall  not  exceed  ten  per  centum  thereof,  and  said 
levy  shall  be  a  continuing  levy  until  said  execution  and  the  expenses  thereoi 
nre  fully  satisfied  and  paid  or  until  modified  as  hereinafter  provided,  but 
only  one  execution  against  the  wages,  debts,  earnings,  salary.  Income  from 
trust  funds  or  profits  of  said  Judgment  debtor  shall  be  satisfied  at  one  time.'* 

The  respondent  asserts  that  the  provision  for  alimony  contained  in 
the  modified  decree  comes  within  the  classification  of  a  "debt"  owing 
by  the  defendant  to  Abigail  H.  Bishop  and  therefore  is  within  the 
terms  of  the  statute.  In  this  position  he  was  sustained  by  the  learned 
court  below  upon  the  authorities  cited  in  the  decision.  In  this  result 
I  am  unable  to  concur.  It  seems  to  me  that  the  case  of  Romaine  v. 
Chauncey,  129  N.  Y.  566,  29  N.  E.  826,  14  L.  R.  A.  712,  26  Am.  St. 
Rep.  544,  lays  down  the  contrary  rule.  As  the  Court  of  Appeals, 
speaking  by  Judge  Finch,  says : 

"Alimony,  as  we  all  understand,  is  an  allowance  for  support  and  main- 
tenance, having  no  other  purpose  and  provided  for  no  other  object.  Like 
the  alimentimi  of  the  dvU  law,  from  which  the  word  was  evidently  derived,  it 
respects  a  provision  for  food,  dothlng,  and  a  habitation,  or  the  necessary  sup- 
port ot  the  wife  after  the  marriage  bond  has  been  severed ;  and  since  what 
is  thus  necessary  has  more  or  less  of  relation  to  the  condition,  habit  of  life, 
and  social  position  of  the  individual,  it  is  graded  in  the  Judgment  of  a  court  of 
equity  somewhat  by  regard  for  these  circumstances,  but  never  loses  Its  dis- 
tinctive character.  •  *  •  The  prevailing  rule  in  this  country  is  said  to 
be  that  where  the  wife  has  sufflclent  means  to  support  herself  In  the  rank  of 
life  to  which  she  belongs,  no  alimony  will  be  allowed  (1  Am.  &  Eng.  Enc.  of 
Ijaw,  485),  and  where  the  parties  are  living  apart  under  an  agreement  of 
separation  by  the  terms  of  which  the  husband  has  provided  adequate  means 
of  support,  no  temporary  alimony  will  be  given  (Collins  v.  CcHllns,  SO  N.  Y.  1). 
And,  when  awarded.  It  Is  not  so  much  in  the  nature  of  a  payment  of  a  debt  as 
in  that  of  the  performance  of  a  duty.  During  the  marriage  the  husband 
owes  to  the  wife  the  duty  of  support  and  maintenance  although  owing  ber 
no  debt  In  the  legal  sense  of  the  word ;  but  under  the  modern  statutes  he  does 
not  owe  to  her  the  duty  of  paying  her  debts  contracted  before  the  marriage 
or  thereafter  If  they  are  solely  hers  and  not  at  all  his.  The  divorce  with  its 
Incidental  allowance  of  alimony  simply  continues  his  duty  beyond  the  decree 
and  compels  him  to  perform  it,  but  does  not  change  its  nature.  The  divorce 
and  consequent  separation  are  wholly  his  own  fault,  and  do  not  relieve  him 
from  the  continued  performance  of  the  marital  obligation  of  support.  The 
form  and  measure  of  the  duty  are  indeed  changed,  but  its  substance  remains 
unchanged.  The  allowance  becomes  a  debt  only  in  the  sense  that  tlie  general 
duty  over  whi<4i  the  husband  had  a  discretionary  control  has  been  changed 
Into  a  specific  duty  over  which,  not  he.  but  the  court,  presides.  The  authori- 
ties, therefore,  cited  to  the  effect  that  alimony  is  not  strictly  a  debt  due  to  the 
wife,  but  rather  a  general  duty  of  support  made  specific  and  measured  by  the 
court,  seem  to  me  to  be  well  founded.  •  •  ♦  That  result  accomplishes 
another  thing.  It  perverts  and  nullifies  the  decree  of  the  court,  and  leaves 
the  Judgment  siwciflcally  made  for  one  purpose  to  operate  wholly  for  another, 
and  ao  obstruct  and  destroy  the  humane  Intent  of  the  law." 
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After  speaking  of  the  nature  of  temporary  alimony  the  court  con- 
tinues: 

"Similar  consIderatloDs  pertain  to  section  1750  of  the  Code,  wMcb  regu- 
lat^  Ttenoanent  alimony.  The  second  suMtvlslon  Is  thla:  'The  court  may,  tu 
the  final  Judgment  dissolving  the  marriage,  require  the  defendant  to  pro- 
vide suitably  tor  the  education  and  maintenance  of  the  children  of  the  mar- 
riage and  for  the  support  of  the  plaintiff  as  jnstlce  requires,  having  r(>gard  to 
the  circumstances  of  the  respective  parties.'  Thus  the  court  may  require  the 
husband  to  provide  for  the  support  of  the  wife,  but  may  not  require  him  to 
furnish  a  fund  for  the  payment  of  her  debts.  ♦  •  •  He  has  n  right  to 
insist  that  his  allowance  shall  not  be  diverted  to  a  use  for  which  he  did  not 
in  fact  supply  It,  and  was  under  no  oWigntlon  to  supply  It,  and  to  resist,  aa 
he  stands  here  resisting,  a  claim  upon  It  which,  as  against  him.  Is  wholly  un- 
Buthorlzed,  and  a  complete  perversion  both  of  the  decree  and  of  his  duty. 
•  •  •  I  can  see  the  possibility  and  realize  the  plausible  force  of  one  criti- 
cism upon  this  view  of  the  subject ;  and  that  Is  that  there  Is  a  legal  judg- 
ment which  cannot  be  satisfied  by  execution,  and  the  creditor  has  a  right  to 
pursne  In  equity  the  debtor's  equitable  assets,  and  the  court  has  na  right, 
upon  some  sentimentql  view  of  the  subject,  to  withhold  its  aid.  Exactly:  all 
that  Is  true ;  but  It  assumes  the  precise  iwint  of  the  dispute,  that  the  wife's 
alimony  is  an  equitable  asset  liable  generally  as  property  to  the  payment  of 
lier  debts.  It  Is  property  In  one  sense,  but  not  In  the  broad  general  sense  of 
the  term.  It  Is  a  spedflc  fund  provided  for  a  spedflc  purpose,  with  restraint 
and  limitation  written  all  over  its  face  by  the  very  law  and  decree  which 
brought  it  into  existence." 

The  plaintiff  further  contends  that  the  case  of  Livingston  v.  Living- 
ston, 173  N.  Y.  377,  66  N.  E.  123,  61  L.  R.  A.  800,  93  Am.  St.  Rep. 
600,  which  was  cited  by  the  learned  court  below,  is  authority  for  the 
proposition  that  alimony  is  a  debt.  I  do  not  so  read  it,  and  I  tiiink  that 
the  court  did  not  intend  by  it  to  modify  the  rule  in  the  Romaine  Case. 

If  I  had  any  doubt  as  to  the  correctness  in  law  and  the  propriety  in 
ethics  of  the  conclusion  reached  by  the  Court  of  Appeals  in  the  Ro- 
Ttiaine  Case — and  I  have  not  any  such  doubt — as  applicable  to  the  case 
now  before  this  court,  the  fact  that  the  provision  in  the  modified  judg- 
ment directs  the  payment  of  alimony,  not  alone  for  the  support  of  the 
wife,  but  for  the  support,  maintenance,  and  education  of  the  minor 
child  of  the  parties,  whose  custody  was  awarded  to  the  mother,  would 
go  far  toward  remo^ang  such  a  doubt  It  is  obvious  that  llie  court, 
in  fixing  the  amount  of  the  alimony  as  reduced,  intended  to  include 
in  the  provision  so  made,  not  alone  a  sum  which  should  be  sufficient, 
in  view  of  the  financial  condition  of  the  parties,  for  the  support 
of  the  wife,  but  also  suitable  provision  for  the  support,  mainte- 
nance, and  education  of  one  of  the  children  of  the  marriage.  This  fact, 
as  I  think,  clearly  demonstrates  the  true  nature  of  the  provision  con- 
tained in  the  judgment  of  divorce,  and  shows  conclusively  that  it  is  not 
a  debt  owii^  by  the  husband  to  the  wife,  but  a  sum  fixed  by  the  court 
as  the  measure  of  the  husband's  duty  to  the  wife  smd  of  the  father's 
duty  for  the  support  of  his  minor  child. 

Judgment  reversed,  with  $30  costs,  and  case  remitted  to  the  Munici- 
pal Court,  with  directions  to  dismiss  the  complaint  in  that  court,  with 
appropriate  costs. 


CLARK  and  CALLAGHAN,  JJ.,  concur. 
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UNITED  STATES  FIDBUTT  &  GUARANTY  CO.  T.  OARNBGIB  TRUST  Ca 
(Supreme  Oocrt.  Appelate  DlTlalon,  Flxst  DQ^artment  Ibrdi  80;  1017^ 

1.  Bahebuftct  <s»310 — Cum  Secueed  bt  SrsErr — ^Pabx  pATusnr  bt  Sam- 

TT— Pboof  of  Entibe  Claiu — "Secubed  Ci-Am." 

Wltbln  the  Bankruptcy  Law  (Act  Cong.  July  1,  1898,  c  541.  30  Stat. 
644)  defining  a  secured  claim  as  a  claim  secured  by  lien  on  the  bankrupt's 
property,  a  claim  secured  by  a  surety  bond  or  by  an  Indorser  Is  not  a  "se- 
cured claim,"  and  the  creditor  is  entitled  to  prove  the  full  amount  of 
his  claim  against  tbe  bankrupt's  estate,  whether  or  not  any  part  of  tbe 
claim  has  been  paid  by  the  surety. 

[Ed.  Note. — For  other  cases,  see  Baukmptcy,  Cent  Dig.  H  601-507. 

For  other  deflnltkHis,  see  Words  and  PbrawB,  Second  Series,  Secured 
Claim.] 

2.  BaKKSUPTOT  «»816(3) — SUSETT— SUBBOOATXOir. 

A  bankrupt's  surety,  upon  paying  to  the  bankrupt's  creditors  part  of 
tlielr  claims,  was  not  entitled  to  subrogation;  the  creditors  being  en- 
titled to  dividends  uprai  their  entire  claim  in  addition  to  their  tights 
against  the  surety,  which  makes  subrogation  Impossible. 

tEd.  Note. — ^For  other  cases,  see  Bankruptcy,  C^nt.  Dig.  {  475.] 

S.  Bankbuftot  «=»316^) — CtonrroBS*  Riohts— SiTBsrr. 

Where  a  trust  conumny,  depository  for  the  money  of  bankrupt  estates 
gave  Its  indemnity  agreement,  covenanting  to  make  good  to  a  surety  com- 
pany, which  executed  bond  for  it,  any  moneys  which  such  surety  should 
be  compelled  to  pay  xmder  the  bond,  the  surety  company  became  creditor 
of  the  tmst  company  to  the  extent  of  the  required  payment,  and  its  right 
to  its  dividend,  the  trust  company  having  become  bankrupt,  cannot  be 
Unpaired  by  the  fact  that  the  claim  arises  on  payment  of  a  deficiency 
upon  another  debt  of  the  trust  company,  whltib  has  already  had  full 
dividends. 

[Ed.  Nota— For  other  cases,  see  Bankruptcy,  Cent  IMg.  I  475,] 

Laughlin  and  Dowllng,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  United  States  Fidelity  &  Guaranty  Company  against  i 
the  Camegie  Trust  Company.    From  a  judgment  for- plaintiff  on  its 
motion  for  judgment  on  the  pleadings,  and  from  an  order  granting  die 
motion,  defendant  appeals.  Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  SHEARN,  JJ. 

Joseph  A.  Kellogg,  of  New  York  City  (Wilbert  Ward,  of  New  York 
City,  on  the  brief),  for  appellant. 

William  J.  McArthur,  of  New  York  City  (Leonidas  Dennis,  of  New 
York  City,  on  the  brief),  for  respondent. 

SMITH,  J.  The  facts  in  this  case  are  so  fully  and  fairly  stated  in 
the  opinion  of  my  Brother,  Justice  LAUGHLIN,  filed  herewith,  that 
it  is  not  necessary  to  restate  diem  in  this  opinion.  I  will  proceed  at 
once,  therefore,  to  an  expression  of  my  views  upon  the  questions  pre- 
sented. 

[1]  In  Remington  on  Bankruptcy  (2d  Ed.)  vol.  1,  §  757,  in  discuss- 
ing guaranteed  allowable  claims,  it  is  said :  j 

«=»For  other  cases  see  same  topic  A  KSnr-NUUCER  Id  all  Key-Numbered  Dlg«sta  ft  Indexes 
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"l^ere  cOiotiM  be  no  dedacUons  for  tlie  amounts  paid  In  on  the  debt  by  the 
surety.  The  creditor  should  prove  for  the  entire  debt  as  If  no  part  thereof 
has  been  paid  by  the  surety;  and  If  the  dividend  plus  the  payments  made  by 
the  surety  exceed  the  toUil  amount  due,  then  the  creditor  holds  the  ex- 
cess in  trost  for  tlw  suzety." 

That  rule  seems  also  to  be  laid  down  in  section  756.  The  Bank- 
ruptcy Act  especially  provided  that  where  there  is  a  secured  claim  the 
value  of  the  security  must  be  deducted  from  the  claim  before  proof. 
But  a  secured  claim  as  there  mentioned  is  defined  to  be  a  claim  secured 
by  a  lien  upon  the  bankrupt's  property.  A  claim  secured  by  the  surety 
bond  or  by  an  indorser,  for  instance,  is  not  a  secured  claim  within  the 
meaning  of  the  Bankruptcy  Law,  and  therefore  comes  within  the  com- 
mon-law right  authorizing  proof  of  the  full  amount  of  the  claim, 
whether  or  not  any  part  thereof  has  beeao  paid  by  the  surety. 

[2]  If  this  be  the  rule,  I  am  unable  to  see  how  it  is  possible  that  this 
surety,  upon  paying  to  the  bankruptcy  creditors  $25,000,  is  entitled  to 
subrogation.  If  the  surety  jrays  tiie  claim  in  full,  then  the  creditors 
have  no  claim  against  the  bankrupt,  but  the  surety  is  subrogated  to 
their  rights.  When,  however,  the  creditors  are  entitled  to  dividends 
upon  their  entire  claim  in  addition  to  their  rights  against  the  surety, 
that  makes  subrogation  impossible.  There  is  notlim^  to  which  the 
surety  can  be  suOT(M;ated. 

[3]  It  does  not  foUow,  however,  because  the  surety  cannot  be  subro- 
gated to  the  rights  of  the  bankruptcy  creditors,  that  it  has  no  claim 
for  the  moneys  paid  on  the  surety  bond.  The  Carnegie  Trust  Com- 
pany gave  its  indemnity  agreement  covenanting  to  make  good  to  the 
Surety  Company  any  moneys  which  that  company  should  be  com- 
pelled to  pay  under  its  bond.  The  Surety  Company  thus  has  become 
the  creditor  of  the  Carnegie  Company  to  the  extent  of  the  required 
payment,  and  its  right  to  its  divided  cannot  be  impaired  by  the  fact 
that  the  claim  arises  upon  a  payment  of  a  deficiency  upon  another  debt 
of  the  Carnegie  Company  which  has  already  had  its  full  dividends. 
To  hold  otherwise  would  hold  nugatory  the  indemnity  agreement. 
The  authorities  holding  that  one  debt  of  a  bankrupt  cannot  create  two 
liabilities  against  the  estate  a^^ly  only  where  a  creditor  is  thus  seeking 
an  undue  proportion  of  the  assets  of  the  bankrupt.  No  such  result 
can  be  here  reached,  and  the  surety's  claim  here  arises,  as  any  other 
claim  might  arise,  out  of  a  contract  which  itself  contemplates  the  pos- 
sible inability  of  the  debtor  to  pay  a  certain  debt  in  full. 

It  is  not  necessary  to  determine  whether  or  not  the  claim  of  the 
plaintiff  can  be  allowed  in  such  a  way  as  to  diminish  the  dividends 
which  would  otherwise  accrue  to  the  bankruptcy  creditors.  It  is  con- 
tended that  such  effect  cannot  be  given,  because  it  would  violate  the 
spirit  of  the  guaranty.  The  Special  Term  has  so  held,  and  has  made 
full  {nxwision  for  the  protection  of  the  bankruptcy  creditors  in  the 
judgment  appealed  from,  and  from  this  judgment  the  plaintiff  has 
taken  no  appeal. 

I  recommend,  tiierefore,  that  the  judgment  be  affirmed  with  costs. 
Order  filed. 


CUARKB,  P.  J.,  and  SHBARN,  JJ.,  concur. 
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LAUGHLIN,  J.  (dissenting).  Pursuant  to  the  Bankruptcy  Act  of 
1898,  the  United  States  District  Court  for  the  Southern  District  of 
New  York  duly  designated  the  defendant  as  a  depository  for  the  money 
of  bankrupt  estates;  but  security  was  required  by  statute,  and  on  the 
3 1st  day  of  May,  1907,  the  plaintiff  executed  a  bond  in  the  penal  sum 
of  $25,000,  conditioned  that  the  defendant  should  wdl  and  truly  ac- 
count for  and  pay  over,  as  provided  by  the  statute  and  the  rtiles,  or- 
ders, and  decrees  of  the  court,  all  moneys  so  deposited  with  it.  The 
<lefendant  evidently  made  a  formal  application  in  writing  to  the  plain- 
tiff to  execute  the  bond,  for  that  is  recited  in  an  agreement  in  writing,  j 
of  the  same  date,  made  by  the  defendant  with  the  plaintiff,  wherein  it 
is  also  recited  that,  in  consideration  of  the  execution  of  such  bond  and 
of  $1,  defendant  agreed,  among  other  things,  that  it  would  at  all  times 
indemnify  and  save  the  plaintiff,  in  effect,  harmless,  and  would  reim- 
burse it  for  all  sums  of  money  it  might  be  obliged  to  pav  1^  reason 
of  the  execution  of  the  bond,  and  would  notify  the  plaintiff  of  tiie 
commencement  of  any  proceeding  or  action  with  respect  to  the  fund 
so  deposited.  It  was  further  provided  in  the  agreement  that  the  plain-  j 
tiff  should  have  the  right  at  any  time  to  call  upon  the  defendant  to 
account  and  to  procure  its  discharge  from  liability  under  the  bond,  and 
that  plaintiff  should  have  the  right  "to  look  to  and  rely  upon  the  prop- 
erty of  the  depository,"  its  income  and  earnings,  and  to  follow  and 
recover  out  of  its  (woperty  for  anythinp  due  or  to  become  due  to  the 
plaintiff  tmder  the  agreonent,  and  that  the  acceptance  of  the  agree- 
ment should  not  abridge  or  limit  the  right  of  ^e  plaintiff  to  be  subro- 
gated to  any  right  or  remedy,  or  limit  any  right  or  remedy  which  it 
might  otherwise  have  acquired  or  enforced,  and  that  the  plaintiff  should 
have  every  right  or  remedy  which  an  individual  surety,  acting  without 
compensation,  would  have. 

On  the  7th  day  of  January,  1911,  the  superintendent  of  banks  took 
charge  of  the  defendant.  At  that  time  there  had  been  deposited  with 
the  defendant,  pursuant  to  its  designation  as  such  depository,  and  re- 
mained undrawn,  funds  to  the  extent  of  $180,000.  A  trustee  and  a  re- 
ceiver in  bankruptcy  claimed  a  preference,  and  brought  actions  against 
the  defendant  to  have  a  preference  declared  as  against  the  other  cred- 
itors of  the  defendant;  but  it  was  held  by  the  Court  of  Appeals,  re- 
versing this  court  (Henkel  v.  Carnegie  Trust  Company,  154  App.  Div. 
596,  139  N.  Y.  Supp.  969),  that  the  claim  made  by  the  trustee  and  re- 
ceiver in  bankruptcy  was  not  entitled  to  preference  (Henkel  v.  Car- 
negie Trust  Company,  213  N.  Y.  185,  107  N.  E.  346).  The  receiver 
in  bankruptcy  thereafter  claimed  the  penalty  of  the  bond  from  the 
plaintiff,  and  brought  an  action  against  the  pliuntiff  thereon  in  the  fed- 
eral court  in  behalf  of  all  creditors  of  bankrupts  similarly  situated; 
and  pursuant  to  an  order  made  in  that  action  on  the  26th  day  of  May, 
1915,  the  plaintiff  paid  the  penalty  of  the  bond  and  6  per  cent,  inter- 
est from  the  date  of  the  commencement  of  the  action.  The  plaintiff 
thereupon  presented  a  claim  to  the  superintendent  of  banks  for  reim- 
bursement, and,  on  its  being  rejected,  brought  this  action,  alleging  these 
facts,  and  that  the  defendant  has  funds  applicable  to  the  payment  of 
the  claim  in  excess  of  the  amount  thereof.  The  answer  alleges,  as  a 
^separate  defense,  in  effect,  that  the  claims  of  depositors  of  tiie  bank- 
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rapt  estate  funds  were  filed  with  the  superintendent  of  banks  and  al- 
lowed as  unpreferred  claims;  that  35  per  cent,  dividends/ amounting 
to  $67,192.50,  have  been  duly  allowed  and  paid  thereon  by  order  of  this 
court,  and  the  same  percentage  of  dividends  was  likewise  allowed  and 
paid  on  all  other  unpreferred  claims. 

The  judgment  demanded  by  the  jdaintiff  is  that  its  claim  be  allow- 
ed in  full,  and  that  it  be  declared  that  it  is  entitled  to  receive  from  the 
superintendent  of  banks  its  distributive  share  of  the  assets  of  the  plain- 
tin.  By  the  judgment  it  is  ordered,  adjudged,  and  decreed  that  the- 
plaintiff  has  a  go^  and  provable  claim  against  the  assets  of  the  defend- 
ant, and  that  the  superintendent  of  banks  be  directed  to  receive  and. 
allow  the  claim  as  a  valid  unpreferred  claim>  and  that  in  making  pay- 
ment  thereon  of  tiie  dividends  which  have  been  declared  or  may  here- 
after he  declared  the  superintendent  of  banks  "shall  deduct  therefrom 
and  pay  over,  pro  rata,  among  the  creditors  of  the  Carnegie  Trust 
Company,  for  whose  benefit  plaintiif's  bond,  referred  to  in  the  com- 
plaint, was  given,  a  sum  equal  to  the  amount  in  which  the  dividends 
payable  to  ^e  said  creditors  have  been  reduced  by  the  allowance  of 
the  plaintiifs  claim.*' 

It  is  claimed  in  behalf  of  the  appellant  tiiat  the  effect  of  the  judg- 
ment is  to  duplicate  the  claims  2^nst  the  defendant  to  Ae  extent  of 
the  plaintiff's  claim  for  reimbursement  and  to  reduce  the  future  divi- 
dends to  the  other  creditors  proportionately.  If  that  were  its  effect. 
mEinifestly  it  could  not  be  sustained.  It  is  not  entirely  clear  what  is 
intended  by  the  judgment.  It  is  contended  that  the  plaintiff's  claim 
is  predicated  on  the  indemnity  agreement,  and  not  on  subrogation  to 
the  rights  of  the  bankruptcy  creditors  to  the  extent  that  their  claims 
were  reduced  by  the  payment  made  by  the  plaintiff  on  the  bond.  If 
the  plaintiff  had  paid  the  penalty  of  the  bond  before  the  bankruptcy 
creditors  filed  their  claims,  they  would  have  been  entitled  to  prove 
their  claims  only  in  the  amount  thus  reduced,  and  the  plaintiff  would 
have  been  entitled  to  file  and  prove  a  claim,  in  their  right  by  subroga- 
tion, or,  if  it  saw  fit,  under  the  indemnity  agreement,-  as  it  claims  here. 
There  would  then  have  been  no  duplication  of  claims,  and  while  the 
plaintiff's  claim  might  have  been  in  excess  of  the  amount  by  which 
the  claims  of  the  bankruptcy  creditors  were  reduced,  owing  lo  the 
costs  and  expenses  of  the  action  to  collect  plaintiff's  liability  on  the 
bond,  still  the  bankruptcy  creditors  would  have  valid  claims  for  the 
balance  unpaid  on  the  deposit  account,  after  applying  the  proceeds  of 
the  collection  on  the  bond;  and  the  plaintiff  likewise  would  have  a 
valid  claim  under  the  indemnity  agreement  to  the  extent  of  the  entire 
amount  which  it  was  obliged  to  pay  on  the  bond. 

The  bankruptcy  creditors,  however,  filed  and  proved  their  claims  in 
full,  and,  when  they  were  allowed  by  the  superintendent  of  banks,  the 
plaintiff,  not  having  paid  its  liability  on  the  bond,  had  no  provable 
claim.  It  is  to  be  inferred  from  the  answer  that  this  was  the  situa- 
tion when  the  dividend  of  35  per  cent,  was  declared  and  paid  to  the 
bankruptcy  creditors.  On  subsequently  paying  the  amount  for  which 
it  was  liable  on  the  bond,  the  plaintiff  doubtless  could,  if  it  had  so 
elected,  have  asserted  a  claim  on  the  theory  that  it  had  become  sub- 
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rogated  to  the  rights  of  the  bankruptcy  creditors  to  the  extent  that 
their  claims  had  been  reduced  by  the  payment  made  by  the  plaintiff, 
and  have  asserted  an  independent  claim  under  die  indemnity  agree- 
ment for  the  further  amount,  if  any,  of  its  claim  to  indemmlr ;  but 
it  saw  fit  to  assert  a  claim  under  the  indemnity  agreement  for  the 
full  amount  which  it  was  obliged  to  pay.  That,  I  think,  it  could  do  as 
against  the  balance  of  the  fund  undistributed  at  the  time;  but,  of 
course,  it  is  only  entitled  to  future  dividends,  arid  in  the  proportion 
that  its  claim  bears  to  the  balance  unpaid  on  the  claims  of  other  unpre- 
ferred  creditors.  If  it  were  now  to  be  paid  a  35  per  cent,  dividend 
on  its  claim,  the  same  as  has  been  paid  to  other  creditors,  it  would,  in 
effect,  be  receiving  what  has  already  been  paid  to  the  bankruptcy  cred- 
itors. By  failing  to  discharge  its  liability  on  tiie  bond,  it  has  p^mitted 
the  bankruptcy  creditors  to  recover  a  dividend  on  the  entire  amount 
of  their  claims,  undiminished  by  its  liability  to  them,  and  it  is  in  a  no 
more  favorable  position  than  if  it  had  claimed  by  subrogation,  and 
manifestly,  on  the  theory  of  subrogation,  it  would  be  limited  to  shar- 
ing in  that  part  of  the  assets  remaining. 

If,  as  appears  to  be  assumed  in  the  opinion  of  Mr.  Justice  SMITH, 
equitable  principles  applied  in  the  administration  of  the  bankruptcy 
law  are  to  govern,  then  I  think  the  plaintiff  could  not  prove  an  inde- 
pendent claim  in  its  own  right,  and  that  its  only  remedy  would  lie 
in  proof  of  the  entire  claim  by  the  bankruptcy  creditors  and  the  re- 
covery of  their  proportionate  share  of  the  bankrupt  estate,  holding  any 
surplus  over  the  balance  due  them  for  the  surety.  Section  57,  Bank- 
ruptcy Act  July  1,  1898  (U.  S.  Comp.  St.  I^IS,  §  9641);  Collier  on 
Bankruptcy  (10th  Ed.)  pp.  724,  736;  Young  v.  Gordon.  219  Fed.  168, 
135  C.  C.  A.  66;  In  re  H.  V.  Keep  Shirt  Co.  (D.  C.)  200  Fed.  80;  In 
re  Heyman  (D.  C.)  95  Fed.  800.  The  indemnity  agreement  could  not, 
I  think,  change  the  rule,  for  it  merely  expresses  a  liability  for  reim- 
bursement which  would  have  been  implied  by  law.  We  are  here,  how- 
ever, administering  general  equity  jurisdiction  without  regard  to  the 
federal  Bankruptcy  Law  and  rules,  or  the  decisions  thereunder. 

The  views  I  have  expressed  accord  to  the  plaintiff  its  full  rights. 
The  bankruptcy  creditors,  however,  are  not  before  the  court,  and  no 
adjudication  should  be  made  herein  which,  although  it  could  not  be 
res  adjudicata  with  respect  to  their  rights,  might  establish  by  stare  de- 
cisis the  rules  of  law  applicable  thereto.  After  the  bankruptcy  cred- 
itors received  dividends  aggregating  35  per  cent,  of  their  claims,  the 
plaintiff  paid,  to  apply  on  the  balance  of  tiieir  claims,  the  amount  of 
its  liability  on  the  undertaking,  and  to  that  extent  the  claims  of  the 
bankruptcy  creditors  in  their  own  right  have  necessarily  been  reduced. 
It  is  quite  clear,  I  think,  that  the  plaintiff  should  not  be  permitted  to 
have  the  same  dividend  declared  and  paid  on  its  claim  as  has  already 
been  paid  on  the  other  claims,  and  that  it  should  be  limited  to  par- 
ticipating in  dividends  to  be  declared  in  the  future^-and  even  as  to 
those  it  IS  manifest  that  it  should  not  be  permitted  to  participate  if 
the  bankruptcy  creditors  are  at  the  same  time  to  be  permitted  to  re- 
ceive dividends  on  their  claims  as  if  they  had  received  nothing  from 
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the  plaintiff,  for  that  would  duplicate  the  claims  and  be  prejudidal  to 
the  rights  of  other  creditors. 

It  is  manifest,  therefore,  I  think,  that  the  plaintiff  is  not  entitled  to 
the  judgment  it  demands,  and  while  ordinarily  that  would  not  neces- 
sarily deprive  the  court  of  granting  the  judgment  to  which  the  mov- 
ing party  appears  to  be  entitled,  giving  him  leave  to  withdraw  the  mo- 
tion on  payment  of  costs,  if  unwilling  to  take  the  judgment  to  which 
the  court  deems  him  entitled,  still  in  the  case  at  bar  I  am  of  opin- 
ion that  the  plaintiff's  claim  should  not  be  adjudicated'  without  the 
presence  of  the  bankruptcy  creditors  at  least,  as  it  is  probable  that  their 
respective  claims  will  come  in  a>nflict. 

I  am  of  opinion,  therefore,  that  the  judgment  should  be  reversed, 
and  motion  denied,  with  costs  to  appellant  to  abide  the  event. 

DOWLING,  J.,  concurs. 


(99  Misc.  Bep.  280) 

DUNOAN  et  al.  v.  MUTUAL  lAFB  INS.  CO.  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Term,  Second  Department.   MarcA  29,  1017.) 

L  OUABDIAIT    AND    WaBC   ^SttSB—PiTiam   TO  GUABDIUT— BSCOTKBT  VBOU 

Debtor — Statute  . 

Where  an  Insurance  company,  owing  Infants  $50  on  a  life  policy,  made 
payment  of  the  sum  by  a  check  drawn  to  the  order  of  a  person  ludlTldual- 
ly  and  as  general  guardian,  wltihoat  including  tlie  name  of  another  person 
deidgnated  in  the  order  of  the  Surrogate's  Court  to  serve  Jointly  with  the 
first  as  guardian,  under  Code  Clr.  Proc.  S  26S0,  proridlng  that,  where  the 
property  of  the  Infant  does  not  exceed  92.000,  the  surrogate  may  dispense 
with  bond,  and  direct  that  the  guardian  collect  and  receive  the  moneys  and 
pr<^rty  of  the  ward  Jointly  with  a  person  designated  In  tbe  order,  and 
iDvestlgatloD  of  the  letters  of  gnardlanshlp  would  have  disclosed  the  limi- 
tation placed  upon  the  guardlun  by  the  surrogate  that  he  act  jointly  with 
another  party,  the  Insurance  company  was  liable  to  the  Infants  for  any 
loss. 

[Ed.  Note.— For  other  cases,  see  Guardian  and  Ward,  Cent  Dig.  S8 
161.1 

2.  GUABniAN  Awn  Ward  «=»2 — I''0BMa  of  Guaboianbhip — Powbb  op  Leoisi-a- 

TUBE. 

The  Legislature  has  the  right  to  prescribe  torma  of  guardianship. 
[Ed.  Note.— For  other  caae%  see  Guardian  and  Ward,  Cent  IMg.  i  2.] 

Benedict,  J.,  dissenting. 

Appeal  from  Mimicipal  Court,  Borough  of  Brooklyn,  First  District. 

Action  by  Bruce  R.  Duncan,  as  general  guardian  of  the  property  of 
Florence  A.  Larson  and  another,  infants,  and  J.  Frank  Belford,  against 
the  Mutual  Life  Insurance  Company  of  New  York.  From  a  judgment 
for  plaintiffs,  defendant  appeals.  Affirmed. 


Argued  March  term,  1917,  before  CLARK,  BENEDICT,  and  CAL- 
LAGHAN,  JJ. 


Murray  Downs,  of  New  York  City,  for  appellant, 
Bruce  R.  Duncan,  of  Brooklyn,  for  respondents. 

«=»Per  ot&ar  casM  Me  same  topic  *  KBT-NUHBER  In  aU  Ker-Numbered  DI|«eU  ft  ladtXfl* 
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CALLAGHAN,  J.  The  sole  question  involved  here  is  the  construc- 
tion and  effect  of  section  2650  of  the  Code  of  Civil  Procedure.  It  was 
changed  by  chapter  520  of  the  Laws  of  1914,  amending  the  Surrogate's 
Court  Act  (chapter  443,  Laws  of  1914),  which  went  into  effect  Septem- 
ber L  1914,  ami  by  Laws  1915,  c.  642.  So  much  of  that  section  as  is 
pertinent  to  this  inquiry  is  as  follows :  . 

"Where  the  property  of  the  Infant  does  not  exceed  the  mm.  or  value  at 
^,000,  as  showD  by  the  petltlcoi,  the  surrogate  may,  In  his  discretion,  make  an 
order  dlq>eDdnK  with  such  bond  wholly  or  partly,  and  directing  that  the 
guardian  collect  and  receive  the  numeys  and  property  of  his  ward  Jointly  with 
a  person  designated  In  the  order,  and  that  all  snch  moneys  and  other  prop- 
erty, so  far  as  the  same  are  conveniently  capable  of  deposit,  shall  be  deposit- 
ed in  the  name  of  such  guardian,  subject  to  the  order  of  the  surrogate,  with 
such  bank,  savings  bank,  trust  company,  or  safe  dex>ostt  company  as  shall  be 
designated  In  such  order,  and  shall  be  withdrawn  or  renroved  on\y  on  the 
order  of  the  surrogate.  The  letters  issued  thereupon  shall  contain  the  sub- 
stance of  the  order." 

It  appears  that  the  defendant  was  indebted  to  the  infants,  Florence 
A.  Larson  and  Elfrida  A.  Larson,  on  a  policy  of  life  insurance,  in  the 
sum  of  $50.  On  the  22d  day  of  September,  1914,  one  Axel  Larson  was 
duly  appointed  general  guardian,  jointly  with  J.  Frank  Belford,  of  the 
infants.  The  letters  of  g^rdiansbip  recited  that  the  said  Axel  Larson 
was  appointed — 

"general  guardian  of  the  perscms  and  property  of  the  said  Infants,  and  that 
the  general  guardian  Jointly  with  J.  i'tank  Belford  collect  and  receive  the 
moneys  and  property  of  the  said  infants,  and  that  all  such  moneys  and  proper- 
ties, so  far  as  same  are  conveniently  capable  of  deposit,  be  deposited  In  the 
name  of  said  general  guardian,  subject  to  the  order  ct  the  surrogate,  with  cer- 
;uln  deposltariw  therein  mentioned:" 

[  1  ]  The  insurance  company  made  payment  of  the  sum  of  $50  by  a 
check  drawn  to  the  order  of  Axel  Larson  individually  and  as  general 
guardian,  without  including  the  name  of  J.  Frank  Belford,  the  person 
designated  in  the  order  to  serve  jointly  with  said  Larson.  An  inspec- 
tion of  the  letters  of  guardianship  would  have  disclosed  the  limitation 
placed  upon  the  guardian  by  Ae  surrogate,  which  was  that  he  was  to 
act  jointly  with  another  party.  If  the  defendant  paid  the  amount  in- 
volved here  without  having  ascertained  the  authority  of  Larson  to  re- 
ceive the  money,  or  without  closely  inspecting  the  letters  of  guardian- 
ship, it  then  is  entitled  to  no  consideration  because  of  the  omissicKi  to 
make  proper  inquiry  as  to  who  was  entitled  to  receive  the  money  of 
these  infants. 

It  is  difficult  to  determine  upon  what  theory  the  defendant  seeks  to 
prevent  a  recovery  in  this  action.  No  contention  is  made  that  the  stat- 
ute is  invalid,  or  that  the  surrogate,  in  naming  the  guardian  with  the 
limitation  expressed  in  the  letters,  exceeded  his  authority,  and  it  is 
conceded  that  the  letters  contained  a  proper  reference  to  the  provisitms 
of  tlie  statute. 

[2]  The  question  as  to  the  power  of  general  guardians  over  the 
property  of  their  wards  is  not  involved  in  this  controversy.  The  Legis- 
lature undoubtedly  has  the  right  to  prescribe  forms  of  guardianship. 
We  are  not  concerned  on  this  appeal  with  the  question  as  to  whether 
or  not  the  Legislature  acted  wisely  in  enacting  this  statute.  It  is  suffi- 
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cicnt  for  us  to  say  that  it  had  tiie  power  to  make  the  law  and  the  courts 
are  bound  to  follow  it. 
Judgment  affirmed,  with  $25  costs  to  the  respondent 

CLARK,  J.,  concurs. 

BENEDICT,  J,  (dissenting).  This  action  was  brought  to  recover 
$50,  being  the  amount  of  the  surrender  value  of  a  life  insurance  policy. 
The  answer,  besides  containing  denials,  contained  a  plea  of  payment 
and  a  denial  of  any  interest  in  the  policy  on  the  part  of  the  plaintiff 


This  action  involves  the  construction  of  section  2650  of  the  Code  of 
Civil  Procedure,  as  it  was  changed  by  chapter  520,  Laws  of  1914, 
amending  the  Surrogate's  Court  Act  (chapter  443,  Laws  of  1914), 
which  went  into  effect  September  1,  1914.  The  former  provision  re- 
garding the  qualification  of  guardians'of  property  of  an  infant,  as  con- 
tained in  section  2830  of  the  Code,  was  amended  by  certain  changes  in 
the  former  section,  which  do  not  aflfect  the  question  at  issue  here,  and 
by  the  addition  of  the  words: 

"Bnt  In  countl«  containing  a  dty  of  the  flret  op  second  class,  or  a  part  of 
such  dty,  where  the  property  of  the  Infant  does  not  exceed  the  sum  of  two 
thousand  dollars,  the  surroKate,  before  the  Issue  of  letters  of  guar^lnnsMp  of 
the  Intont's  property,  shall  make  an  order  directing  tiiat  the  guardian  collect 
and  receive  the  moneys  and  property  of  his  ward  Jointly  with  a  persmi  desig- 
nated in  the  order,  and  that  all  such  moneys  and  other  property,  so  far  as  the 
sainfe  are  convralently  capable  of  deposit,  shall  be  deposited  in  the  name  of 
mdi  ^ardian,  subject  to  the  order  of  the  surrogate,  with  sudi  savings  bank 
or  safe  deporft  company  as  shall  be  in  like  manner  designated.  Such  letters 
shall  contain  the  sobstance  of  the  order.  The  cost  of  the  deposit  with  a  safe 
deposit  company  shall  be  a  county  charge  and  the  money  or  property  so  depoa* 
ited  shall  be  withdrawn  or  removed  only  on  the  order     the  surrogate." 

It  was  stipulated  by  the  parties  that  on  November  17,  1910,  the  de- 
fendant issued  a  policy  of  insurance  in  the  sum  of  $500  on  the  life  of 
Axel  Larson,  and  by  that  policy  it  agreed  to  pay  the  sum  of  $500  to 
his  daughters  Florence  A.  and  Frida  A.  Larson,  share  and  share  alike, 
or  to  the  survivor  of  them,  as  beneficiaries,  without  the  right  of  revoca- 
tion. It  was  also  stipulated  that  the  premiums  upon  the  policy  were 
payable  quarterly,  and  that  they  were  in  fact  paid  up  to  the  17th  day  of 
November,  1914.  It  was  also  stipulated  that  on  September  22,  1914, 
the  surrogate  of  Kings  county  issued  letters  of  guardianship  appointing 
Axel  Larson  general  guardian  of  the  persons  and  property  of  Florence 
A.  Larson  and  Elfrida  A.  Larson,  who  are  the  same  persons  described 
in  the  complaint  in  this  action.  It  was  also  stipulated  that  by  decree  of 
the  Surrogate's  Court,  dated  September  22,  1914,  it  was  provided 
that: 

"The  general  guardian,  Jointly  with  J.  Frank  Belford,  collect  and  receive 
the  moneys  and  property  of  the  said  infants,  and  that  all  such  moneys  and 
property,  so  far  as  the  same  are  conveniently  capable  of  deposit,  shall  be  de- 
posited in  the  name  of  the  said  general  guardian,  subject  to  the  order  of  the 
surr<«ate  •  •  •  that  we  do  by  these  presents  constitute  and  appoint  you, 
the  said  Axel  Larson,  general  guardian  of  the  persons  and  property  of  the  suld 
infants  during  their  nrinorlty,  or  until  another  guardian  shall  be  appointed, 
but  only  according  to  the  limitations  contained  In  said  decree." 
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It  was  also  stipulated  that  Axel  Larson  duly  qualified  as  such  gen- 
eral guardian  and  entered  upon  the  performance  of  his  duties  as  such. 
It  was  also  stipulated  that  the  policy  of'  insurance  on  the  24th  day 
of  September,  1914,  had  a  cash  surrender  value  of  $56.33.  It  was  also 
stipulated  that  on  September  24,  1914,  Axel  Larson  individually  and 
Axel  Larson  as  general  guardian  of  the  said  infants  demanded  from 
the  defendant  cmnpany  the  said  cash  surrender  va^  ie  of  the  policy. 
It  was  also  stipulated  that  the  defendant  on  October  2,  1914,  made 
its  check  payable  to  the  order  of  Axel  Larson  and  Axel  Larson,  as 
guardian  of  Florence  A.  Larson  and  Frida  A.  Larson,  also  known  as 
Elfrida  A.  Larson,  for  the  sum  of  $56.33  in  full  of  the  value  of  said 
policy,  and  also  that  the  said  check  was  indorsed  by  Axel  Larscm  in- 
dividually and  also  by  Axel  Ivarson  as- guardian  of  said  infants,  and  the 
proceeds  of  said  check  were  collected  by  him.  It  was  also  stipulated  as 
follows : 

"It  Is  admitted  tb&t  the  Issue  in  this  case  la  whether  or  not,  under  the  de- 
cree of  the  surrogate  of  Kings  county  above  referred  to  and  the  letters  of 
guardianship  above  referred  to  the  defendant  company  have  the  right  to  make 
a  payment  of  the  cash  surrender  value  under  the  policy  of  Insurance  to  Axel 
Larson  without  making  the  check  or  the  payment  Jointly  to  J.  Prank  Beltord 
mentioned  in  the  said  order,  decree,  and  letters  of  guardlaoahlp,  and  that  if 
the  defendant  did  ttave  the  right  under  that  decree  and  letters  of  guardlausbip, 
why  then  the  plaintiff  cannot  recover,  but,  if  the  defendant  did  not  have  the 
right,  then  the  plaintiff  should  recover." 

By  the  allegations  of  the  complaint  and  the  admissions  of  the  an- 
swer it  further  appears  that  by  order  of  the  Surrogate's  Court  of  King^ 
County,  dated  February  23,  1915,  Axel  Larson  was  removed  as  gen- 
eral guardian  of  the  property  of  Florence  A.  Larson  and  Elfrida  A, 
Larson,  and  that  iiy  another  order  of  said  court,  dated  April  21,  1915, 
Bruce  K.  Duncan,  one  of  the  plaintiffs  herein,  was  appointed  general 
guardian  of  the  property  of  the  said  infants,  and  ever  since  said  date 
has  been  and  now  is  acting  as  such  general  guardian.  It  also  appears 
that  by  the  terms  of  said  order,  dated  April  21,  1915,  "said  Bruce  R. 
Duncan,  jointly  with  J.  Frank  Belford,  were  (sic)  duly  authorized  and 
empowered  to  collect  and  receive  the, moneys  and  property  of  said  in- 
fants and  deposit  all  such  moneys  subject  to  the  order  of  the  Surro- 
gate's Court  as  directed  in  said  order,"  and  also  that  the  plaintiffs  have 
duly  demanded  of  the  defendant  the  aforesaid  sum  of  $50  beltmging 
to  said  infants,  which  demand  has  been  refused. 

Upon  the  foregoing  statements,  taken  from  the  fragmentary,  inexact, 
and  ungrammatical  allegations  and  stipulations  of  the  parties,  the  trial 
court  has  found  in  favor  of  the  plaintiffs;  but  in  its  conclusion  I 
find  myself  unable  to  concur.  Without  entering  upon  an  examination 
of  the  power  of  general  guardians  over  the  property  of  their  wards, 
a  subject  which  has  been  ably  and  elaborately  considered  by  Mr.  Sur- 
rogate Fowler  in  the  opinions  which  he  has  written  in  reference  to 
the  changes  in  the  Surrogate's  Court  Law  made  by  the  amendments 
of  1914,  it  will,  I  think,  suffice  to  say  that  the  statute  was  not  intended 
— ^if  the  Legislature  can  be  presumed  to  have  had  any  intention  of 
its  own  in  passing  it — ^to  be  used  as  a  trap  for  persons  who,  in  good 
faith,  discharge  their  contractural  obligations  towards  minors  by  the 
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payment  of  moneys  or  the  delivery  of  property  to  the  person  or  per- 
sons at^inted  as  the  general  guardian  or  guardians  of  the  property 
of  such  infants. 

I  shall  not. attempt  to  discuss,  as  Surrogate  Fowler  did  in  Matter  of 
Hirshfeld,  88  Misc.  Rep.  399,  151  N.  Y.  Supp.  846,  and  in  a  later  deci- 
sion (Matter  of  Kaufman,  93  Misc.  Rep.  408,  158  N.  Y.  Supp.  134),  the 
unfortunate  results  which  were  made  possible  and  probable  by  the  en- 
actment of  this  statute,  by  reason  of  tne  fact  that  guardians  appointed 
without  bond  have  been  recreant  to  their  trust.  It  will  be  sufficient,  I 
think,  to  indicate  that  the  amendment  in  question  attempts  to  set  up  a 
new  and  hybrid  form  of  guardianship,  whereby  the  ancient  office  of 
guardian  of  the  property  of  an  infant,  conferred  upon  a  person  under 
suitable  bond,  is  done  away,  and  a  creature  of  statute,  twofold  in  form, 
is  called  into  being  to  take  the  place.  This  novel  combination  possesses, 
when  looked  at  from  one  standpoint,  the  powers  and  functions  of  the 
former  office,  but  only  in  a  rudimentary  or  crippled  state,  and,  when 
looked  at  from  another  aspect,  it  possesses  no  powers  whatsoever. 

I  took  occasion  to  say  in  another  case  (Haug  v.  Hewitt,  87  Misc. 
Rep.  67,  150  N.  Y.  Supp.  236),  in  commenting  upon  this  statute  shortly 
after  its  enactment,  that  the  Supreme  Court  should  not  recognize  any 
guardian  appointed  without  bond.  See,  also,  Benson  v.  Siemons,  92 
Misc.  Rep.  509,  156  N,  Y.  Supp.  1.  My  information  is  that  the  same 
position  has  been  adopted  by  most  of  the  justices  of  this  court  in  this 
department  But,  be  that  as  it  may,  I  for  one  will  not  so  construe  the 
statute  as  to  hcAd  that  where,  as  in  the  present  case,  a  defendant  has  in 
good  f ailh  made  a  payment  of  money  due  to  an  infant  to  a  person  who 
has  received  from  the  Surrogate's  Court  or  the  Supreme  Court  an  ap- 
pointment as  sole  general  guardian  of  the  property  of  the  infant,  such 
payment  does  not  discharge  the  obligation  of  the  debtor,  merely  be- 
cause the  payment  or  delivery  of  property  was  not  also  made  to  some 
other  person  as  well. 

It  will  be  observed  that  the  amendment  of  the  Code  does  not  consti- 
tute the  "person  designated  in  the  order"  as  a  guardian  of  the  infant's 
property.  Such  a  guardian  is  trustee  of  the  ward's  property,  and  lia- 
ble to  account  for  it  to  his  ward  (Matter  of  Camp,  126  N.  Y.  377,  389, 
27  N.  E.  799),  and  the  trust  is  an  express  trust  (Mitchell  v.  Mitchell, 
170  App.  Div.  452,  457,  156  N.  Y.  Supp.  76).  The  statute  under  con- 
sideration does  not  confer  upon  the  designated  person  any  control  of 
the  moneys  or  property  after  their  payment  or  delivery;  it  does  not 
confer  power  upon  him,  either  alone  or  jointly  with  the  guardian,  to 
designate  tiie  place  of  deposit,  which  deposit  must  be  made  in  the  name 
of  the  guardian  alone ;  and  it  does  not  confer  upon  him  any  power  to 
withdraw  or  remove  such  deposit.  He  has  np  responsibility  to  the 
wards  of  the  person  who  is  appointed  as  general  guardian.  He  is  not 
selected  or  nominated  by  them,  even  though  they  may  be  over  the  age 
of  14  years.  The  surrc^te  by  the  act  is  given  power  to  designate  any 
perscm ;  he  is  not  limited  to  selecting  a  clerk  in  his  office,  for  whose 
acts  he  would,  under  section  2475  of  the  Civil  Code,  be  pecuniarily  lia- 
ble; and  the  person  appointed  in  the  present  case  is  not  appointed  as 
a  cletk,  but  as  an  individual,  and  under  no  responsibility  of  an  offi- 
cial nature  or  character.  The  "person  designated  in  the  order"  clearly 
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is  not  a  cotrustee.  He  is  a  stranger,  having  no  office  or  function  as 
trustee,  and  having  no  relations  of  a  trust  character,  either  toward  the 
ward  or  toward  the  general  guardian. 

The  judgment  should  not  stand  for  another  reason.  It  will  be  noted 
that  it  is  not  shown,  either  by  the  stipulated  facts  or  by  the  pleadings, 
what  was  done  with  the  money  after  it  was  paid  to  the  general  guard- 
ian, who  was  the  father  of  the  infants.  It  is  not  shown  that  the  money 
was  not  deposited  by  the  guardian  in  his  name,  subject  to  the  order  of 
the  surrogate ;  nor  is  it  shown  that  it  was  not  turned  over  by  the  for- 
mer to  the  present  general  guardian  of  the  infants.  If  the  infants  have 
sustained  no  loss,  or  if  the  moneys  were  used  for  their  support,  it 
would  be  unjust  to  permit  them  to  recover  it  a  second  time  under  the 
facts  disclosed  here,  merely  to  sustain  a  recovery  for  a  technical  vio- 
lation of  this  extraordinary  statute. 

I  recommend  that  the  judgment  be  reversed,  with  $30  costs,  and 
that  upon  stipulation  of  the  parties  the  complaint  be  dismissed,  with 
costs. 


(Sapreme  Court,  Appellate  Term,  First  Department.   Mardi  8,  1017.) 

Trial  ®=>29(2) — Conduct  of  Tbial— Statements  of  Court — Prkjudicb. 

^^^le^e,  before  the  testimony  was  entirely  concluded,  and  before  plain- 
tiff's counsel  had  opportunity  to  crofls-examlne  one  defendant,  the  court, 
trying  the  case  without  a  Jury,  stated  that  be  was  satisfied  from  the  tes- 
timony that  the  defendants  were  not  liable,  such  ccmduct  was  prejudicial 
and  warranted  reversal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  i  81.1 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Philip  Hartenstein  against  Herman  F.  Bindseil  and  an- 
other, copartners  doing  business  under  the  firm  name  and  style  of  H. 
F.  Bindseil  &  Son.  Judgment  dismissing  the  complaint  on  the  merits, 
and  plaintiff  appeals.   Reversed,  and  new  trial  ordered. 


Argued  February  term,  1917,  before  GUY,  PHII.BIN,  and  MUL- 
LAN,  JJ. 


Louis  Dorfman,  of  New  York  City  (Henry  Marx,  of  New  York 
City,  of  counsel),  for  appellant. 

Wendel,  Elliott  &  Robeson,  of  New  York  City  (Robert  J.  Robeson, 
of  New  York  City,  of  counsel),  for  respondents. 

PER  CURIAM.  The  plaintiff  sued  for  the  conversion  of  certain 
fur  skins  delivered  by  him  to  defendants  for  dressing  and  sewing. 
The  defense  was  that  the  defendants  performed  the  requisite  work 
upon  the  skins,  but  that  the  plaintiff  would  not  receive  them,  claiming 
that  they  were  not  the  skins  he  delivered  to  defendants.  Plaintiff  tes- 
tified that  he  stamped  his  initials  through  the  skins,  and  in  this  he  was 
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corroborated  by  a  disinterested  witness,  llie  plaintiff  was  not  cross- 
examined,  and  the  cross-examination  of  his  witnesses  was  slight  and 
perfunctory,  and  left  him  wholly  unimpeached.  The  defendants  tes- 
tified that  the  finished  skins  that  they  tendered  to  plaintiff  were  the 
same  skins  that  were  delivered  to  them  by  him,  but  they  only  knew 
that  because  their  employe  who  received  the  skins  told  them  so,  and 
the  employe  was  not  produced,  nor  was  it  shown  that  he  was  unavail- 
able. The  defendants  brought  into  court  skins  which  they  said  were 
those  delivered  to  them  by  plaintiff,  and  these  showed  no  perforations 
of  the  plaintiff's  mark. 

While  we  are  of  the  impression  that  the  plaintiff  should  have  pre- 
vailed, we  do  not  rest  our  determination  upon  the  ground  that  the 
judgment  is  against  the  weight  of  evidence;  but  we  think  that  there 
should  be  a  new  trial  because  of  the  attitude  of  the  learned  trial  jus- 
tice. At  the  close  of  the  direct  examination  of  one  of  the  defendants, 
in  which  the  court  took  an  active  part,  and  before  the  plaintiff's  coun- 
sel had  bad  an  opportunity  to  cross-exanune,  the  court  made  this 
statement : 

"I  am  satisfied  front  the  testtntoay  In  ttils  case  that  tbese  akSns  here  [those 
produced  lu  court  defendaDts]  are  the  Identical  sldns  that  were  deUT««d  to 
this  defendant.  I  am  satisfied  from  the  testimony  of  the  defendant  bimsetf 
that  be  received  these.  I  have  had  an  opportnnty  of  observing  the  witnesses 
on  the  stand,  and  I  want  to  say  that  I  believe  the  def^idant  alwolately  as 
against  the  plaintiff,  and  I  will  ^ve  you  an  exc^itlon." 

There  was  no  jury  to  be  affected  by  this  remark,  but  it  shows  that 
the  court  decided  the  case  before  the  proofs  were  in.  Furthermore, 
such  a  statement  was  calculated  to  have  an  effect  upon  the  attitude 
of  witnesses  durii^  the  remainder  of  the  trial  that  may  well  have 
been  extremely  prexudicial  to  the  rights  of  the  plaintiff,  who  was  thus, 
to  all  intents  and  purposes,  prematurely  put  out  of  court.  A  disin- 
genuous or  evasive  or  dishonest  witness  for  the  side  toward  which 
the  court  has  shown  such  a  leaning  is  emboldened  by  knowing  that 
the  court  is  favorable  to  the  party  for  whom  he  is  testifying,  while 
a  timid  witness  on  the  other  side  is  made  more  timid,  and  may  even 
be  induced  by  the  court's  attitude  to  change  his  testimony.  It  may 
be  that  the  trial  justice  was  under  the  impression  that  all  the  case 
was  in,  and  we,  of  course,  have  no  thought  that  there  was  any  inten- 
tion on  his  part  to  preclude  additional  proofs,  or  otherwise  to  hinder 
or  embarrass  the  plaintiff,  or  to  aid  the  defendants ;  but,  however  ex- 
cusable the  remark  may  have  been,  in  our  opinion  a  due  regard  for 
the  orderly  and  proper  administration  of  justice  requires  that  this  ac- 
tion be  sent  back  for  a  new  trial. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel* 
lant  to  abide  the  event 
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BROOKS  y.  BRIE  R.  CO. 


(Supreme  Court,  Appellate  Divlslott,  Sec(md  Deportment  March  28, 1917.) 

1.  RaTLSOADB  ^328(^),  350(22) — InJUBT  at  CBOBBXNO — OomXISITTOBT  Nequ- 

QKNCi — Question  fob  Jubt. 

An  autmnobile  drirer  is  not  under  legal  duty  to  stop  before  attempting 
a  grade  crosBbig,  where  bis  view  Is  obstructed ;  the  question  whether  ho 
was  negllgoit  In  not  stowing  being  for  the  Jury. 

[Ed.  Note.— For  oth»  cases,  see  Railroads,  Cent  Dig.  M  1(KS8,  1177, 
1178,  1180.1 

2.  Appeal  aitd  Ebbob  «=»034(1) — Opinion — Omission  to  Rxfeb  to  Points. 

An  omission  In  an  opinitm  or  dedslon  to  refer  to  particular  pcdnts  of 
counsel's  argument  does  not  Justify  any  Infereoce  tbat  tbey  have  been 

overlooked. 

[Ed.  Note.— For  other  cases,  see  AK>eal  and  Erra-,  Cent  Dig.  IS  3777. 

8780,  8781.] 

Action  by  May  Ntchc^s  Brooks,  as  executrix,  etc.,  of  Edward  F. 
Brooks,  deceased,  against  the  Erie  Railroad  Company.  There  was 
judgment  for  plaintiff,  and  defendant  appealed.  On  motions  for  re- 
argunaent  (163  N.  Y.  Supp.  1111)  or  for  leave  to  appeal  to  the  Court 
of  Appeals.   Motions  denied. 


Argued  before  THOMAS,  STAPLETON,  RICH,  PUTNAM,  and 
BLACKMAR,  JJ. 


Bacon  &  Rorty,  of  Goshen,  for  the  motion. 
A.  H.  F.  Seeger,  of  Newburgh,  opposed. 

PER  CURIAM.  Although  our  decision  of  February  2d  (163  N.  Y. 
Supp.  nil)  did  not  mention  the  points  urged  by  appellant,  which  are 
now  offered  as  a  ground  for  granting  a  reargument,  none  had  been 
overlooked  by  the  court. 

As  to  whether  Dr.  Brooks  could  have  seen  this  approaching  train, 
the  court  charged : 

"If  you  find  he  had  31  feet  from  the  edge  of  the  bank,  or  whatever  dis- 
tance It  was,  a  reasonable  distance,  and  that  he  could,  in  the  exercise  of 
reasonable  prudence  at  this  time,  have  stopped  this  car,  your  verdict  must 
be  for  the  defendant  But  if  you  find  that  there  was  such  a  short  distance, 
and  that  when  the  train  came  in  s^fat  the  decedent  did  not  stop  his  car  be- 
cause there  was  such  a  short  distance  from  the  line  of  vision,  and  that  he  did 
everything  under  the  existing  drcnmstances,  keeping  these  measuremeuts 
In  your  mind,  that  a  reasonably  careful,  prudent  person  would  do  under  all 
the  existing  clrtnimstances,  you  may  aay — not  that  yon  ^uld  do  so,  but 
you  may,  you  have  the  power  to,  say — that  he  was  free  from  contributory 
negligence." 

[1]  As  to  this,  appellant  urged  that  (a)  the  view  in  the  direction  of 
this  train  was  opened  to  plaintiff's  decedent  when  the  car  was  31  feet 
from  the  track ;  (b)  that  the  better  rule  of  law  is  that  an  auto  approach- 
ing such  a  grade  crossing  should  stop,  even  if  the  driver  cannot  see 
by  reason  of  any  obstruction. 

(a)  While  Mr.  Robinson  made  this  open  view  begin  at  a  point  31 
feet  away,  many  of  plaintiff's  witnesses  testified  that  this  bank  was 
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much  closer  to  the  track.  On  account  of  changes  in  the  terrain  after 
this  accident,  this  issue  cannot  now  be  certainly  determined.  As  to 
the  duty  to  stop  before  getting  on  the  crossing,  Justice  Morschauser 
gave  full  instruction  regarding  what  the  jury  might  fiiid  was  the 
decedent's  duty,  but  said  that- me  law  did  not  always  make  it  manda- 
tory to  stop  at  such  a  crossing.  Federal  decisions  (Brommer  v.  Penn- 
sylvania R.  Co.,  179  Fed.  m,  103  C.  C,  A.  135,  29  L.  R.  A.  [N.  S.l 
924)  and  those  of  Massachusetts  (Chase  v.  New  York  Central  &  H. 
R.  R.  R.,  208  Mass.  137,  94  N.  E.  377)  hold  that  an  auto  should  be 
stopped  before  reaching  such  a  crossing.  That  strictness,  however, 
has  not  yet  been  held  in  this  state.  We  are  not  at  liberty  to  lay  it 
down  here.  Hence  no  error  appeared  in  thus  submitting  this  question 
to  the  jury. 

The  issue  as  to  removal  of  this  embankment  between  the  wall  and 
the  railroad  track  was  touched  upon  in  the  cross-examination  of  Mr. 
Storms,  the  section  foreman.  The  court,  however,  took  this  from  the 
juiy  at  the  dose  of  the  case,  to  which  both  counsel  acquiesced. 

[I]  The  omission  in  the  opinion  or  decision  to  refer  to  particular 
points  does  not  justify  any  inference  that  they  have  been  overlooked. 
Terry  v.  Wait,  56  N.  Y.  91. 

The  motion  for  rear^^um^t  is  denied.  The  motion  for  leave  to  ap- 
peal to  the  Cotirt  of  Appeals  is  also  denied. 


FUCHS  V.  MUTUAL  LIFE  INS.  CO.  OP  NEW  YORK  et  al. 
(Supreme  Court,  Appellate  Term,  Second  Department   March,  1917.) 
1.  Inbubance  €='244 — IiiFB  Insubanck— Bij:cTioH  Uhdeb  CtJknBK  or  Foliot— 

WXTHDBAWAI.  OF  DiVIDBITD. 

An  endowmttit  poUcy  provided  that,  at  tbe  mattirltr  of  the  endowment 
term,  instead  of  accepting  cash  Bettlement,  Insured  might  continue  the 
Insurance  for  the  full  amount  without  further  payment  <A  premium,  1^  ex- 
changing the  policy  for  a  paid-up  policy  of  life  insurance  payable  at  death, 
participating  annually  In  dividends,  and,  In  addition,  insured  shonld  be  en- 
titled to  a  paid-up  annuity  of  $40  for  life,  and  also  provided  that  the  pol- 
icy would  be  credited  with  Its  distributive  share  of  sun)lus  apportioned  at 
the  expiration  of  20  years  fronn  the  date  of  issue,  and  that  all  surplus  ap- 
portioned might  be  applied  at  the  end  of  the  period  to  Increase  the  amount 
under  the  life  option  and  paid-up  annuity,  if  previously  requested  in 
vrlting,  or  mlf^t  be  withdrawn  in  cash.  The  poU^  matured,  and  In- 
sured advised  the  insurer  of  his  decision  to  exercise  ttie  life  option,  and 
the  insurer  duly  credited  to  the  policy  the  sum  of  I330.SO,  the  earned  divi- 
dends. It  was  stipulated  on  trial  that  the  amount  of  annuity  payments 
past  due,  If  based  on  $1,000,  was  $40,  and  that,  if  based  on  the  amount  of 
the  ptdicy  plus  dividend  addition,  the  amount  was  $53.21.  HeU,,  that  In- 
sured did  not  elect,  aer  he  might  have  done,  und^  the  dividends  clause  of 
the  policy,  since,  bad  he  made  such  election  to  add  the  surplus  to  the  lace 
of  the  policy,  and  postpone  payment  of  the  total  until  his  death,  his  an- 
nuity would  have  beoi  $53.21,  Instead  of  $40,  conceded  by  falm,  and  the 
payment  of  the  surplus  not  having  been  postponed.  It  was  subject  to  with- 
drawal lii  cash. 

(Ed.  Note.— For  other  cases,  see  Insurance.  Gent  Dig.  {|  IM,  521-630.] 
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2.  InSUBAIfOB  4e;»565(5) — VaZ  iNSUBAirCE-rRlOHT  or  InBUBED  TO  AFFBOPBIAn 

Dividends. 

Insnred,  In  the  absence  of  express  power  In  the  policy  to  appnviiate  to 
himself  the  surplus  fund  of  $330.30,  had  no  anthorlty  to  do  so;  such  au- 
thority would  not  be  implied,  In  derogation  of  the  prlmair  purpose  of  the 
cmitract  to  benefit  insured's  wife,  the  b«i^clary.  since  any  uncertainty  In 
the  proviaions  of  the  contract  must  be  restrived  to  sustain  such  puipoee. 

[Ed.  Note.— FcHT  other  cases,  sea  Insurance,  Cent  Dig.  f  1465.] 

3.  InsuRARCK  <B=a»685({9 — Jjax  iMStnuNoi— Right  of  Bbneiiczut  to  Dzti- 

DBNDS. 

Insured,  having  power  to  i>ostpone  payment  of  the  amount  of  earned 
divldendB  until  Ms  death,  bat  not  having  done  so,  and  having  no  expn^ss 
power  to  appropriate  the  amount  to  his  own  use,  bis  wife,  the  beneflclarf . 
'   was  entitled  to  the  earned  dividends,  leas  the  amount  of  a  loan  on  the 
policy. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  |  146Q.] 

%.  INSUBAITCB  «aBe24(«) — BXPUBS  THTSIV— STATDTB. 

Under  Ck>de  Civ.  Proc  9  440,  providing  Otat  a  person  with  whom  or  In 
whose  name  a  contract  Is  made  fi>r  the  benefit  of  another  is  trustee  of  an 
express  trqst,  and  entitled  to  sue  without  Joining  the  beneficiary,  Insured 
by  an  endowment  policy,  who  exercised  option  to  exchange  It  on  maturity 
for  i)ald-up  life  policy,  was  the  trustee  of  an  express  trust,  and  entitled  to 
sue  the  insurer  for  earned  dividends  belonging  to  his  wife,  the  benefldary. 

[Ed.  Note. — Ii^r  other  cases,  see  Insurance,  C«it  Dig.  |  ISOflL] 

5.  GouBTS  4=»18&(3%) — Municipal  Cotrsr — JoiniNS  or  Pasties  t^FENDAm'. 

Under  the  Municipal  Court  Code  (Laws  1915,  c.  279)  I  27,  providing 
that  upon  application  of  defendant  in  an  action  on  a  contract,  the  court 
may  make  an  order  of  interpleader  or  an  order  Joining  adverse  claimants 
as  parties  defendant,  etc.,  in  an  actlcm  by  Insured  under  an  endowment  life 
policy,  who  exercised  bis  option  on  maturity  to  take  a  paid-up  life  polic>-, 
the  Municipal  Court  had  power  to  make  a  party  defendant  plaintiff's 
wife,  the  beneficiary,  claiming  a  surplus  of  earned  dividends. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cfent.  IMg.  Sg  409,  458.1 

6.  CoTTBTs  «=5>189{15) — Municipal  Coukt— Power  to  Grant  Judgment  in  Fa- 

vor OF  One  and  Against  Another  Defendant. 

The  Municipal  Court,  In  such  suit,  had  power  to  grant  Judgment  in  fa- 
vor of  defendant  beneficiary  and  against  defendant  Insurer. 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent  Dig.  H  400,  458.] 

Benedict.  3.,  dissenting  In  part 

Appeal  from  Municipal  Court.  Borough  of  Brooklyn,  Fourth  Dis- 
trict. 

Action  by  Frederick  Fuchs  against  the  Mutual  Life  Insurance  Com- 
pany of  New  York  and  Rebecca  E.  Fuchs.  From  a  judgment  for 
plaintiff  against  both  defendants,  they  appeal.  Judgment  against  de- 
fendant Fuchs  reversed,  and  judgment  directed  in  her  favor,  and 
judgment  against  the  Insurance  Company  reduced,  and,  as  modified, 
affirmed. 

Argued  March  term,  1917,  before  CLARK,  BENEDICT,  and  CAL- 
LAGHAN,  JJ. 

Frederick  L.  Allen,  of  New  York  City,  for  appellant  Mutual  Life 
Ins.  Co. 

Arthur  D.  Strahl,  of  New  York  City,  for  appellant  Fudis. 
Charles  W.  Froessel,  of  Glendale,  for  respondent. 
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CAIXAGHAN;  J.  On  December  28,  1894,  the  defendant  MuttiaJ 
Life  Insurance  Company  issued  a  20-year  endowment  policy  of  in- 
surance in  the  sum  of  $1,000  on  the  life  of  Frederick  Fuchs,  the  plain- 
tiff in  this  action.  The  bene;ficiary  named  in  the  policy  was  the  de- 
fendant Rebecca  E.  Fuchs,  her  executors,  administrators,  and  assigns. 
The  policy  was  subject  to  the  provisions,  requirements,  and  benefits 
stated  on  the  back  of  the  policy.  We  are  concerned  only  in  two  clauses 
indorsed  on  the  back  of  the  policy  and  they  are  as  follows : 

"TJfe  Option — Annuity. — At  tlie  maturity  of  the  endowment  term  of  thle 
policy,  Instead  of  accepting  the  cash  settlement  then  provided  for,  the  insured 
niay  continue  tills  Imnrance  for  the  fuU  amount  without  medical  examination 
and  without  farther  payment  of  premium,  by  exchanging  It  within  thirty  days 
nfter  snch  maturity  for  a  paid-up  policy  of  life  insurance  payable  at  death, 
participating  annually  In  dividends,  and  In  addition  thereto  the  insured  shall 
be  entitled  to  a  paid-up  annuity  of  $40  fw  Ilf^,  payments  thereon  to  commence 
one  year  after  said  nmturity. 

"DlvldendR. — This  policy  Is  Issued  on  the  aO-year  distribution  plan.  It  will 
be  credited  with  its  dIstributlTe  share  of  surplus  apportioned  at  the  expiration 
of  20  years  from  the  date  of  Issue.  Only  20-year  distribution  policies  iu  force 
at  the  end  of  such  tenn,  and  entitled  thereto  by  year  of  Issue,  shall  share  In 
such  distribution  tjt  the  surplus;  and  no  other  ,dl8tributl(m  to  such  policies 
shall  be  made  at  any  previous  time.  All  surplus  so  apportioned  may  be  ap- 
plied at  the  end  of  such  period  to  Increase  the  amounts  under  the  Ufie  opticnk 
and  paid-up  annuity,  pro  rata.  If  previously  requested  In  writing,  or  may  then 
be  drawn  In  ca^." 

The  policy  matured  on  December  28,  1914.  A  few  days  prior  to 
the  maturity  the  plaintiff  advised  the  defendant  Mutual  Life  Insur- 
ance Company  of  his  desire  to  exercise  the  "life  option."  The  com- 
pany thereupon  duly  credited  to  this  policy  the  sum  of  $330.33,  the 
earned  dividends.  It  is  to  recover  the  amount  of  the  accrued  divi- 
dends that  this  action  was  brought. 

The  action  was  originally  begun  against  the  Mutual  Life  Insurance 
Company,  and  pursuant  to  section  27  of  the  Municipal  Court  Code 
defendant  Fuchs  was  brought  in  as  a  party  defendant.  The  Mutual 
Life  Insurance  Company  could  not  interplead,  inasmuch  as  it  had 
made  a  loan  upon  this  policy,  and  therefore  was  not  in  a  position  to 
pay  into  court  the  amount  demanded  of  it.  It  appears  that,  about 
eight  years  prior  to  the  maturity  of  the  policy,  the  Mutual  Life  In- 
surance Company  advanced  to  the  plaintiff  upon  this  policy  the  sum 
of  $100.  The  insured  and  beneficiary  signed  the  agreement  for  this 
loan,  and  upon  the  trial  both  the  plaintiff  and  the  defendant  Fuchs 
conceded  that  the  insurance  company  is  entitled  to  deduct  the  amount 
of  the  loan  and  accrued  interest  from  the  amount  of  the  dividend  of 
$330.33. 

Let  us  first  consider  whether  in  any  event  tile  dividend  was  payable 
upon  the  maturity  of  the  policy  or  postponed  until  the  death  of  the 
insured.  The  life  option  chiuse  contained  a  provision  that,  in  addition 
to  the  participation  in  the  annual  dividoids,  the  insured  shall  be  en- 
titled to  be  paid,  an  annuity  of  $40  for  life.  It  was  stipulated  upon 
the  trial : 

"Tb0  amount  of  annuity  payments  now  past  due,  If  based  on  $l,000r  Is  $40. 
*  *  *  If  based  on  the  amount  of  the  policy  of  $1,000,  the  dividend  addltiou 
on  $830.3S  wlU  be  $S8^" 
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'\^ne  the  phraseology  thus  employed  is  somewhat  axifusmg,  it  was 
undoubtedly  the  intention  of  the  parties  to  stipulate  that,  in  case  the 
insured  elected  to  make  the  dividend  payable  upon  his  death,  he  would 
in  that  event  receive  an  annuity  of  $53^1 ;  otherwise,  he  would  re- 
ceive only  the  aimuity  of  $40.  An  anaK^sis  of  these  figures  discloses 
that  $40  bears  the  same  relation  to  $^^1  as  $1,000  bears  to  $1,- 


[1]  It  seems  plain,  therefore,  diat  the  insured  did  not  elect,  as  he 
might  have  done,  under  the  "dividends"  clause.  Had  he  made  his 
election  under  that  clause  to  add  the  surplus  to  the  face  of  the  policy 
and  postpone  the  payment  of  the  total  until  his  death,  his  annuity 
would  have  been  $53.21,  instead  of  $40,  which  he  conceded  it  to  be. 
The  payment  of  the  surplus  not  having  been  postponed  by  the  insured, 
it  necessarily  follows  that  it  is  now  subject  to  bie  withdrawn  in  cash. 
The  question  then  arises.  By  whom? 

[2]  Under  the  "dividends"  clause  the  policy  Is  credited  with  a  dis- 
tributive share  of  the  surplus  at  the  expiration  of  the  20-year  period 
When  this  is  done,  the  surplus  becomes  so  intermingled  with  the 
amount  represented  on  the  face  of  the  policy  as  to  be  incapable  of 
division,  and  the  value  of  the  total  is  $1,330.33.  The  surplus,  equally 
with  the  $1,000,  is  a  part  of  such  total  ^^ue.  The  principal  sum  and 
the  dividends  do  not  differ  from  the  other  in  character  or  quality. 
Each  was  the  result  of  the  policy  of  insurance,  and  each  represented  a 
portion  of  the  value  thereof.  This  being  so,  the  primary  object  of  the 
contract  must  be  considered  In  order  to  determine  to  whom  the  total 
sum  is  payable.  It  was  undoubtedly  the  object  of  the  insured  to  ben- 
efit the  wife,  and  any  uncertainty  in  the  provisions  of  the  contract 
must  be  resolved  so  as  to  sustain  such  purpose.  The  parties  con- 
cede that  the  conditions  in  the  policy  reserved  no  rig^t  in  the  insured 
to  appropriate  to  himself  the  $1,000;  certainly  no  express  power  is 
given  to  him  to  appropriate  the  surpltis  fund  of  $330.33.  In  the  ab- 
sence of  such  express  power,  the  court  will  not  strain  itself  to  imply 
such  authority  in  derogation  of  the  primary  purpose  of  the  contract 
There  is  nothing  in  this  contract  which  justifies  an  implied  right  in 
the  insured  to  receive  this  surplus.  The  only  right  reserved  to  him 
in  relation  to  the  surplus  is  found  in  the  "life  option"  clause.  He  may, 
pursuant  to  the  provisions  of  that  clause,  change  the  original  policy 
for  paid-up  life  insurance,  which  may  participate  in  the  dividend,  and 
which  secures  to  him  a  life  annuity.  His  rights  are  expressed;  no 
room  is  left  for  implication.  The  dividend  clause  ccmfers  upon  him 
only  the  right  to  postpone  the  payment  of  the  surplus  by  aK>lying  it 
for  the  purpose  therein  expressed.  It  certainly  confers  no  right  to 
appropriate  it. 

[3]  The  plEuntiff  had  power  and  did  postpone  the  payment  of  $1,- 
000.  He  had  the  power  to  postpone  the  pa3Tnent  of  the  balance  un- 
til his  death.  Not  having  done  so,  and  having  no  express  ]K>wer  to 
appropriate  to  his  own  use,  the  It^c^d  inference  is,  I  take  ii,  that  he 
intended,  and  so  elected,  tt:^t  this  portion  of  the  total  fund  should  be 
immediately  payable  to  the  beneficiary.  To  state  the  proposition  con- 
versely, if  the  insured  had  failed  to  exercise  the  optitm  at  all,  the 
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total  fund  would  have  been  payable  to  the  wife  at  the  expiration  of 
the  20-year  period.  He»  however,  only  partially  exercised  the  option, 
so  as  to  postpone  the  payment  of  $1,000.  This  left  the  remaining  por- 
tion of  Ae  fund  unaffected  by  the  option  and  in  the  same  position,  that 
it  was  before ;  i.  e.,  payable  to  the  wife  immediately,  in  the  absence 
of  power  to  appropriate  it  for  himself,  and,  as  shown,  he  had  no  such 
power.  It  follows  that  the  wife  is  entitled  to  the  surplus,  less  the 
amount  of  the  loan. 

[4]  A  suggestion  has  been  made  that  the  plaintiff  is  entitled  to  re- 
cover as  the  trustee  of  an  expressed  trust.  There  is  no  doubt  that  he 
is  such,  under  the  provisions  of  section  449  of  the  Code  of  Civil  Pro- 
cedure, and  therefore  entitled  to  bring  this  action  (Kerr  v.  Union 
Mutual  Life  Insurance  Company,  69  Hun,  393,  23  N.  Y.  Supp.  619), 
and  to  recover  as  against  the  insurance  company,  had  the  defendant 
Fuchs  not  been  vouched  in  as  a  party  defendant  by  the  insurance  com- 
pany. She  having  appeared  and  answered,  demanding  affirmative  re- 
lief as  against  the  plaintiff  and  the  defendant  insurance  company,  the 
reason  for  allowing  a  recovery  by  a  trustee  disappears,  and  it  would 
be  a  waste  of  time  to  allow  a  recovery  by  the  plaintiff  as  against  the 
defendant  Fuchs,  and  leave  her  an  accounting  against  the  plaintiff. 

[5,  6]  It  appears  tfiat  the  defendant  Fuchs  was  made  a  party  here 
by  order  of  the  court  upon  the  application  of  the  defendant  Mutual 
Life  Insurance  Company.  The  court  had  power  to  make  such  an  or- 
der, expressly  given  by  section  27  of  the  Municipal  Court  Code.  The 
question  then  arises  as  to  whether  or  not  the  Municipal  Court  has 
power  to  grant  a  judgment  in  favor  of  one  defendant  and  against  an- 
other defendant.  It  seems  that  it  was  the  intention  of  the  Legislature 
that  all  controversies  between  all  the  parties  to  the  action  should  be 
settled,  if  possible,  in  that  action,  and,  with  that  in  view,  the  intwition 
was  to  extend  the  power  to  render  judgment  in  favor  of  one  defend- 
ant against  the  other. 

The  facts  are  conceded.  Nothing  can  be  gained  by  a  new  trial.  I 
therefore  advise  that  thejudgment  in  favor  of  the  plaintiff  and  against 
the  defendant  Rebecca  E.  Fuchs  be  reversed,  and  that  judgment  be 
directed  in  her  favor  for  $218.59  (being  the  surplus  of  $330.33,  less 
the  amount  of  the  loan  of  $111.74),  against  the  defendant  Mutual  Life 
Insurance  Company,  without  costs,  of  this  appeal  or  .in  the  Municipal 
Court;  that  the  judgment  in  favor  of  the  plaintiff  and  against  de- 
fendant Mutual  Life  Insurance  Company  be  reduced  to  $42.01  (being 
the  annuity  of  $40  and  $2.01,  the  accrued  dividend  thereon),  and,  as 
so  modified,  affirmed,  without  costs  of  the  appeal,  but  with  appropriate 
costs  in  the  Municipal  Court 

CLARK,  J.  fconcurring).  Whatever  equitable  questions  might  have 
ari.sen  in  the  Municipal  Court,  requiring  an  accounting  outside  of  the 
jurisdiction  of  that  court,  were  eliminated  by  the  stipulation  there 
made,  which,  by  adjusting  all  figures,  dispensed  with  the  need  of  an 
accounting. 

BENEDICT,  J.  (dissenting  in  part).  I  concur  in  the  proposition 
that  the  surplus  credited  to  uie  poli<^  in  questiCMi  does  not  belong  to 
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the  insured,  the  husband,  but  does  belong  to  the  wife,  who  is  the  ben- 
eficiary of  the  policy.  Indeed,  it  seems  impossible  to  construe  the 
policy  in  any  other  way  without  wresting  its  words  from  their  plain 
meaning.  The  policy  must  be  read  in  its  entirety,  and  when  so  read 
its  clear  intent  is  shown  to  be  tiiat  the  beneficiary,  and  not  the  insured, 
is  entitled  to  the  surplus  in  question  as  a  "benefit"  in  addition  to 
the  endowment.  The  insured  had  no  power  over  the  endowment  or 
surplus,  other  than,  that  expressly  given  to  him  by  the  terms  of  the 
policy.  He  could  not  assign  or  transfer  it  without  the  consent  of  the 
beneficiary.  Ferdon  et  al.  v.  Canfield,  104  N.  Y.  143,  10  N.  E.  146. 
Nor  could  he  surrender  the  policy  and  take  the  value  thereof  with- 
out her  consent.  Barry  v.  Mut  Ins.  Co.,  49  How.  Prac.  504;. 
People  V.  Globe  Mut.  L.  Ins.  Co.,  15  Abb.  N.  C.  75,  affirmed  96  N. 
Y,  675. 

But,  assuming  all  this,  can  it  be  said  that  the  judgment  appealed 
from  should  be  reversed?  I  think  not.  I  think  that  the  insured  had 
a  right  to  maintain  the  action  without  joining  his  wife,  the  beneficiary, 
and  to  recover  the  surplus  when  it  became  ascertained  and  was  pay- 
able. He  had  this  right  because  he  was  the  tnistee  of  an  express 
trust  for  the  benefit  of  his  wife.  His  receipt  for  the  money  would  dis- 
charge the  insurance  company.  This  principle  is  well  established  by 
the  adjudged  cases.  People  v.  Globe  Mut.  Life  Ins.  Co.,  supra;  Kerr 
V.  Union  Mutual  Life  Insurance  Co.,  69  Hun,  393,  23  N.  Y.  Supp. 
619 ;  Hunt  v.  Provident  Savings  Life  Assur.  Co.,  77  App.  Div.  338, 
342,  79  N.  Y.  Supp.  74,  per  Hatch,  J.  U  this  be  so,  the  plaintiff  was 
entitled  to  recover  the  fund,  title  in  law  to  which  was  vested  in  him. 
The  wife  has  only  an  equitable  interest.  She  must  assert  such  interest 
in  a  court  possessing  equitable  jurisdiction.  The  Municipal  Court  is 
not  such  a  court.  The  fact  that  it  made  an  order  bringing  her  into  the 
action  as  a  defendant  cannot  operate  to  enlarge  its  jurisdiction.  She 
was  not,  in  any  sense,  a  necessary  party  to  the  action.  Roberts  v.  N. 
Y.  El.  Ry.  Co.,  155  N.  Y.  31,  38,  49  N.  E.  262;  Carey  v.  Brown,  92 
U.  S.  171,  23  L.  Ed.  469. 

The  position  of  the  parties  requires  that  the  suit  be  brought  by  the 
husband,  and  I  think  the  judgment  in  favor  of  the  plaintiff  should  be 
affirmed,  but  solely  upon  the  ground  last  above  stated.  This  result 
will  leave  unaffected  the  equitable,  rights  of  both  parties  in  the  fund, 
to  be  determined  upon  a  profjer  accounting  in  a  court  competent  to. 
grant  equitable  relief. 
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(Supreme  Conrt,  Aiipellate  Term;  First  I>^>artment   April  4,  1017.) 

OuBiEBs  ^=»41SCU — SLUPnra  Gab  CoHPANiea— Passsnoebs— BAooAaE— Lu.- 
BELrrr. 

A  sleeping  car  company  Is  under  a  duty  to  exercise  the  same  degree  of 
reas<Hiable  care  and  watdifulness  over  the  personal  effects  of  a  passenger 
•ad  la  equally  liable  for  the  loss  thereof  while  be  is  asleep  during  the  day- 
time as  when  he  is  asleep  at  night 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  SS  1E>83,  1585,  1588-1 

Appeal  from  Municipal  Court,  Borough  of-  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Bernard  Kobbins  against  the  Pullman  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals.  Reversed,  and  new  trial 
granted. 

Argued  March  term,  1917,  before  BIJUR,  HENDRICK,  and 
WEEKS,  JJ. 

Meier  Steinbrink,  of  Brooklyn  (Hunter  L.  Delatour,  of  Brooklyn, 
of  counsel),  for  appellant. 

Alexander  &  Green,  of  New  York  City  (Clifttm  P.  Williamson,  of 
New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  No  contested  questicms  of  fact  are  involved  in  this  case. 
Plaintiif  was  a  passenger  on  one  of  defendant's  sleeping  cars  on  a 
train  from  Chicago  to  Montreal.  The  train  left  Chicago  in  the  eve- 
ning. The  plaintiff  slept  in  his  berth  during  the  following  night,  and  on 
the  succeeding  day  (the  train  being  due  to  arrive  at  Montreal  at  6:15 
p.  m.)  plaintiff,  who  happened  to  be  the  only  passenger  in  the  car, 
shortly  after  lunch,  fell  asleep  sitting  up  in  the  section,  which  had 
then  been  made  up  for  day  use.  When  he  awoke,  his  hand  satchel 
or  grip  was  missing.  When  he  boarded  the  car  he  testifies  that  he 
handed  the  bag  to  the  porter,  but  I  do  not  attach  any  importsUice  to  that 
circumstance,  since  the  plaintiff  testifies  that  he  used  his  grip  during  the 
trip  in  the  way  usual  to  a  traveler.  Defendant  offered  no  evidence. 

Under  these  circumstances,  I  do  not  see  how  this  case  can  be  dis- 
tinguished from  the  long  line  of  cases  ending  with  Goldstein  v.  Full- 
man  Co.,  161  App.  Div.  756,  147  N.  Y.  Supp.  133.  It  is  true  that  in 
that  case,  and  in  many  others,  the  loss  occurred  during  the  night  wlien 
the  passenger  had  actually  retired  into  the  berth  made  up  as  a  sleeping 
compartment.  While  it  may  be  that  during  the  nighttime,  when  most, 
if  not  all,  the  passengers  are  asleep,  a  greater  degree  of  vigilance  on  the, 
lart  of  liie  porter  or  other  employes  of  the  company  can  properly  be 
demanded  and  is  manifestly  more  feasible,  still  it  is  a  matter  of  com- 
mon knowledge  that  in  tiie  use  of  the  sort  of  accommodation  offered  by 
the  defendant  there  are  constant  occasions  during  the  daytime  when 
the  passenger  is  necessarily  absent  from  his  berth  and  engaged  in  avail- 
ing of  the  many  conveniences  for  travel  which  are  the  usual  concomi- 
tants of  a  journey  of  any  extent.  Under  those  circumstances,  and  at 
such  times,  it  would  be  altogether  unreasonable  to  esqpect  the  passen- 
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ger  to  be  caring  for  his  personal  effects  any  more  than  during  the  night- 
time. It  seems  to  me  that  the  common  usages  of  travel  permit  no  dis- 
tinction to  be  made  between  a  loss  while  a  passenger  happens  to  be 
asleep  during  any  particular  hour  of  the  ni^t  and  a  loss  while  he  is 
asleep  during  the  daytime.  The  duty  of  supervision  and  care  which  the 
company  impliedly  assumes  over  the  personal  belongings  of  its  passen- 
gers committed  to  its  care  in  the  usual  way  and  under  ordinary  cir- 
cumstances appears  to  me  to  involve  a  holding  to  the  effect  that  the  bag 
of  the  plaintiff  was  at  that  time  in  its  care. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event  All  concur. 


(Supreme  Court,  Appellate  Division,  Second  Department.    Msrdi  28,  1917.) 

1.  BiABBIAGB  <^58(1) — AHITULUENT — AGK   OF  C0N6KITT— StATUTOS. 

A  girl,  who  married  under  the  age  of  15,  but  whose  cohabitation  with 
her  husband  ended  before  she  was  IS,  was  entitled  to  annulment  of  the 
marriage,  under  Code  Olr.  Proc.  |  1743,  providing  that  an  action  may  be 
*  maintained  to  annul  a  marriage  tor  the  cause  that  one  or  both  of  the 
parties  had  not  attained  the  age  of  legal  consent ;  the  amendment  of  the 
Penal  Code  In  188S  (Iaws  1SB5.  c  4m  having  raised  the  age  of  lesai 
consent  to  18. 

[Bd.  Note.— For  other  cases,  see  Bfarrlage.  Cent.  Dig.  H  116. 118.] 

2.  Mabbiaqe  ®»60(2) — Annulment — IxAches. 

An  Ignorant  girl,  who  married  under  the  age  of  16,  and  who  had  been 
told  that  after  5  years  she  would  have  a  right  to  a  divorce  without  any 
oonrt  proceedings,  her  husband  having  dl8aH>eared>  was  not  guilty  of 
laches,  barring  her  from  maintaining  an  acUon  for  aimulment  of  marriage, 
because  she  waited  from  1910  to  1918  before  bringing  salt 

[Ed.  :t7ote.~For  other  cases,  see  Marriage,  Cent  Dig.  1 128.] 

Appeal  irom  Special  Term,  Kings  County. 

Action  by  Concettina  Macri  against  Filippo  Macri,  From  a  judg- 
ment dismissing  the  complaint  on  the  merits,  plaintiff  appeals.  Revers- 
ed, and  interlocutory  decree  ordered  for  plaintiff. 

Argued  before  JENKS.  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
BLACKMAR,  JJ. 

Francis  A.  Castellano,  Jr.,  of  New  York  City,  for  appellant 

PUTNAM,  J.  Although  plaintiff  married  under  the  age  of  15,  her 
cohabitation  with  defendant  ended  before  the  age  of  18.  Where  the 
woman  did  live  with  defendant  after  the  age  of  16  years,  annulments 
under  section  1743  of  the  Code  of  Civil  Procedure  have  been  granted 
in  the  First  Department.  Conte  v.  Conte,  82  App.  Div.  335,  81  N.  Y. 
Supp.  923;  Wander  v.  Wander,  111  App.  Div.  189,  97  N.  Y.  Supp. 
586;  Kruger  v.  Kruger  (opinion  by  Miller,  J.)  137  App.  Div.  289,  122 
N.  Y.  Supp.  23,  which  is  followed  in  the  Fourth  Department  in  Earl  v. 
Earl,  96  App.  Div.  639,  89  N.  Y.  Supp.  1103.  
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[1,2]  Domestic  Relations  Law  (Consol.  Laws,  c.  14)  §  7,  recx>gn!zecl 

that  the  amendment  of  the  Penal  Code  in  1895  (I^ws  1895,  c.  460)  rais- 
ed the  age  of  consent  to  18  years.  Therefore  plaintiff  is  entitled  to  have 
her  marriage  annulled,  unless  she  is  barred  by  her  laches.  Her  waiting 
from  1910  to  1916  before  bringing  this  suit  calls  for  some  explanation. 
But,  as  was  said  in  Bishop,  2  Mar.  &  Div.  §  413,  of  tbe  English  Act: 

"IMay  standing  quite  alone,  nothing  oamUnlng  with  It  and  nothing  ot  ftict 
being  Inferred  froitf  It,  Is  not  a  liar  to  a  dlTOrce  suit" 

Plaintiffs  explanation  seems  satisfactory.  She  was  an  ignorant  girl, 
who  went  out  to  work.  Her  family  could  not  find  the  defendant.  She 
had  been  tx>ld  diat  after  5  years      would  have  a  right  to  a  divorce,. 

without  any  court  proceedings.  In  view  of  these  circumstances,  her 
delay  was  not  so  unreasonable  or  unfair  to  defendant  as  to  bar  any 
relief.   Here  the  facts  found  do  make  a  case  within  our  statute. 

Hence  the  judgment  of  dismissal  should  be  reversed,  and,  upon  the 
findings  of  the  learned  Court  at  Special  Term,  plaintiff  shoiild  have  an 
interlocutory  decree  for  annulment  of  the  marriage.   All  concur. 


(Supreme  Gonrt,  Appellate  Term,  First  Department.  ^  April  4, 1017.> 

Bnxs  ARD  Notes  «»527(1) — Patuent— Evidbnok — ^Aduissiohs. 

In  an  action  on  a  note,  the  affirmative  defense  ot  payment  was  not 
established  b;  verbal  admissions  of  payment  resting  solely  on  the  testi- 
moay  of  defendants,  when  the  presumption  of  nonpayment  arising  from 
possession  of  the  note  by  plaintlCt  was  fortified  positive  evidence  of 
nonpayment 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes.  Gent  Dig.  U  1S47. 
1880-1856.) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict 

Action  by  Philip  L.  Hoch  against  Abraham  S.  Bernstein  and  others. 
From  a  judgment  for  defendants,  and  an  order  denying  a  motion  for  a 
new  trial,  plaintiff  ^peals.  Judgment  and  order  reversed,  and  judg- 
ment directed  for  plaintiff. 

Argued  March  term,  1917,  before  BIJUR,  HENDRICK,  and 
WEEKS,  JJ. 

Max  Berg,  of  New  York  City,  for  appellant. 
Morris  Leight,  of  New  York  City,  for  respondents. 

WEEKS,  J.  This  was  an  action  on  a  promissory  note  made  by  the 
defendants  in  their  partnership  name.  The  defense  was  that  plaintiff 
was  not  the  owner  and  holder  of  the  note  and  that  the  same  was  paid. 

The  plaintiff  produced  the  note  upon  the  trial,  and  to  sustain  the  de- 
fense of  payment  the  defendants  offered  proof  that  upon  the  dissoiu- 
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tion  of  Hie  partnership  an  agreement  had  been  made  with  one  Cassel 
Cohen  whereby,  among  other  things,  he  agreed  to  pa^  the  note  in  suit. 
The  defendants  called  him  as  a  witness,  and  he  testified  that  die  note 
had  not  been  paid. 

Evidoice  was  also  presented  by  the  testimony  of  two  of  the  de- 
fendants that  on  two  occasions  after  tiie  note  was  due  the  plaintiff 
had  admitted  that  the  note  had  been  paid.  On  one  of  these  occasi<Mis 
they  testified  that  Cassel  Cohen  had  also  stated  that  he  had  paid  the 
note.  These  alleged  admissions  were  denied  by  both  Cassel  Cohen  and 
the  plaintiff,  and  plaintiff  testified  that  no  part  of  the  note  had  been 
paid. 

.  The  only  evidence  of  the  admissions  was  furnished  by  the  testimony 
of  the  defendants  themselves.  As  stated  in  Tousey  v.  Hastings,  194  N. 
Y.  80, 86  N.  E.  831 : 

"Aside  fA>m  the  danger  of  fabrtcBthm,  verbal  admissions  are  regarded  as 
unreliable  evidence,  because  experience  shows  that  tbey  are  frequently  mis- 
understood, Imperfectly  remembered,  and  Inadvertently  made." 

The  afiirmative  defense  of  payment  is  not  established  by  verbal  ad- 
missions resting  solely  on  the  testimony  of  interested  parties,  when  the 
presumption  of  nonpayment  arising  from  possession  of  the  note  is 
fortified  by  positive  testimony  of  nonpayment. 

The  judgment  in  favor  of  defendants,  and  the  order  denying  the  mo- 
tion for  a  new  trial,  must  therefore  be  reversed,  with  $30  costs,  and 
judgment  directed  (or  the  plaintiff  for  $500,  with  interest  and  costs  in 
the  court  below.  All  concur. 


1.  Judgment  €=»517 — Collatbbal  Attacb:. 

A  Judgment  cannot  be  collaterally  attached  upon  a  Issue  la  eontroTersy 
in  the  original  action. 
{Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  (6  959,  960.} 

2.  JUDOMBNT  ^s»512 — GOLLA.TEBAL  AlTACK— PiSJUBT  AND  FA£«K  TSSTIMOirT. 

A  judgment  cannot  be  collaterally  attacked  because  procured  by  per- 
jury. 

[Ed.  Note, — For  other  cases,  see  Judgment,  Gent.  Dig.  |  9&6.1 

3.  Nbw  Tbxal  •=9111 — PaocEEDiNoa  to  Phocubs — Afplicatioh  bt  Defend- 

ant's SUBBTT. 

The  sureties  on  a  bond  given  by  defendant  to  release  bis  property  may 
apply  for  a  new  trial  upon  ground  tliat  Judgmmt  against  their  ptinc^l 

was  procured  by  perjury. 
[Ed.  Note.—For  other  cases,  see  New  Trial,  Cent.  Dig.  |  232.] 

4.  l:?JUNcnoN  *=>26(3) — Equitable  Relief — New  Tbial. 

■  Sureties  on  defendnnt's  bond  cannot  enjoin  an  action  against  them 
be<  'T\se  the  judgment  against  their  principal  was  obtained  by  perjury-, 
since  they  have  an  adequate  remedy  at  law  by  applying  for  a  new  trial 
in  the  original  action. 
[Ed.  Note. — For  other  cases,  see  Injunction.  Cent.  Dig.  |  28.] 

^ssFor  oUiM-  casw  bm  aune  topio  ft  KBT-HUMBBR  In  all  Kay-NluidMnd  Dl|MtB  ft  Zadsxu 


APABICIO  V.  NEW  ENGLAND  EQUITABLE  INS.  00. 
(Supreme  Court,  Appellate  Division,  First  D^tartmait.   March  SO,  lAlT.) 


Sup.  Ct.)     APABIOIO  T.  MBW  BNQLAMD  BQUITABLB  INB.  00.  11& 


Appeal  from  Special  Term,  New  York  County. 

Action  by  Bdward  K.  Aparicio  against  the  New  England  Equitable 
Insurance  Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

The  following  is  the  opinion  of  Delehanty,  J.,  in  the  court  below  on 
motion  for  judgment  on  die  pleadings : 

Tbe  action  Is  brought  upon  an  nndertaklog  executed  by  the  defendant.  It 
is  allied  in  the  complaint  that  in  May,  1914,  tbe  plaintiff  Instituted  an 
action  against  Alberto  De  Artenga  and  Eugene  lUchards  to  recover  tbe  pos- 
session of  certain  personal  property;  that  the  undertaking  sued  upon  herein 
was  given  Id  that  action  for  tbe  purpose  of  reclaiming  the  goods  in  question 
from  the  sberlfiC;  that  the  plalntlCt  duly  recovered  judgment  against  the 
defendants  therein  for  tbe  sum  of  $1,197 ;  that  execution  on  said  Judgment 
was  issued  and  returned  unsatisfied,  etc.  The  defendant  has  Interposed  a 
separate  defense  and  counterclaim,  whldi,  In  substance,  alleges  that  the  Judg- 
ment afoiinst  De  Artenga  and  Richards  was  obtained  through  the  perjury  of 
the  plaintiff,  and  that,  had  he  testified  truthfully,  the  liability  of  the  defend- 
ant upon  Its  bond  would  not  have  arisen,  etc.  An  injunction  Is  sought,  re- 
straining the  plaintiff  from  proceeding  herein  or  taking  any  action  by  virtue 
of  the  judgment  obtained.  Plaintiff  demurs,  on  the  ground  that  the  facts 
stated  are  not  sufficient  to  constitute  a  defense'or  counterclaim. 

[1,2]  It  Is  doubtless  true  that. a  Judgment  can  be  set  aside  for  fraud  by  an 
action  brougbt  for  that  purpose,  but  It  Is  the  settled  law  of  this  state  that  the 
fraud  for  which  a  Judgment  can  bp  Impeached  must  I>e  in  some  matter  other 
than  the  Issue  in  controversy  In  the  action.  The  principle  on  which  this  rule 
rests  Is  found  In  the  maxim  that  It  Is  for  the  general  welfare  that  n  limit  be 
put  to  litigation.  See  Crouse  v.  McVlckar,  207  N.  Y.  213.  218,  100  N.  R.  607. 
45  L.  R.  A.  (X.  S.)  1159.  Perjury  and  false  testimony  In  the  original  casi' 
are  not  grounds  upon  which  to  base  such  an  action.  Crouse  v.  MtVickar. 
supra ;  Standard  Faahlon  Co.  v.  Thompson,  137  App.  Dly.  588, 122  N.  Y.  Supp. 
SOO.  and  authorities  there  dted. 

[3,4]  As  was  stated  In  the  Crouse  Case,  however,  It  does  not  follow  that 
a  defeated  litigant  is  without  redress  for  perjuxyl  He  can  apply  In  the  origi- 
nal action  and  in  a  proper  case  obtain  relief.  In  Standard  Fashion  Ca  t. 
Thompson,  supra,  It  was  held  upon  a  motion  for  Judgment  on  the  plmdlngs 
that  a  complaint  which  In  substance  alleges  that  a  Judgm'ent  for  peraooal  in- 
juries obtained  against  the  plaintiff  was  secured  by  the  defendants  -on  per- 
jured testimony,  pursuance  to  a  conspiracy  which  did  not  come  to  the  knowl- 
edge of  the  plaintiff  until  after  trial,  does  not  state  a  cause  of  action  for 
equitable  relief,  as  there  Is  a  complete  remedy  at  law  by  motion  for  a  new 
trial.  This  statement  of  the  law  governs  the  case  at  bar,  and  Is  not  In  con- 
flict with  the  rule  laid  down  In  Brownell  t.  Snyder,  122  App.  Div.  246,  lOG  N. 
Y.  Supp.  771,  relied  upon  by  the  defendant.  There  it  was  held  that  a  Judg- 
ment obtained  by  fraudtilent  collusion  between  the  plaintiff  and  tbe  defendant 
for  tbe  purpose  of  chaining  tbe  surety  may  ha  impeached  collaterally  by  suCb 
mntjf,  because,  as  stated,  that  is  his  only  m«ins  of  availing  himself  of  the 
fraud.  Here  no  collusion  between  the  parties  is  alleged.  Moreover,  the  de- 
feudant  has  a  right  to  apply  for  relief  in  the  original  action.  In  Hoffman  v. 
Stelnau,  34  Hun,  2.39,  It  was  held  that  a  surety  upon  an  undertaking  had  a 
right  to  come  in  and  prosecute  an  action  on  behalf  of  the  plaintiffs  in  order  to 
protect  himself  upon  his  undertaking.  In  Boessneck  v.  Bab,  27  Misc.  Rep. 
379,  68  N.  Y.  Supp.  849,  It  was  held  that  a  surety  up<m  an  undertaking  given 
by  the  defendant  In  an  action  of  replevin  to  regain  possession  of  tlte  chattels 
replevied  wlU  be  permitted  to  come  In  and  defend  the  action  to  protect  Itself 
from  llaMllty  upon  the  undertaking.  In  Ly<Hi  v.  Xallmadge,  14  Johns.  901,  It 
was  held  that  sureties  for  the  sheriff  had  a  right  to  contest  by  writ  of  error 
the  legality  of  the  Judgment  recovered  against  their  principal,  and  which 
they  would  be  obliged  to  pay  In  case  it  should  be  sustained.  In  Jewett  v. 
Cruie,  SB  Bvtb.  208.  the  court  lays  down  the  proposiUon  that  if  a  Judgment 
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has  been  Irregalarl;  obtained  sureties  can  be  heard.  If  ttiey  apply  seasonably, 
on  motion  to  set  it  aside  and  let  them  in  to  defend  the  original  action ;  also 
that  sureties  may  be  let  in  to  defend  on  the  merits,  in  the  place  of  the  defend- 
ants for  whom  th^  were  bound,  even  after  a  regular  Judgment,  if  It  were 
necessary  for  their  protection,  on  suitable  application,  and  excusing  laches. 
In  referring  to  Jewett  t.  Crane  the  Appellate  Division  of  the  Second  Depart- 
ment In  Forben  t.  Dentw.  53  App.  Div.  402,  4(M,  65  N.  T.  Supp.  1120,  said 
that  while  the  foregoing  pn^sltion  was  not  necessary  to  the  determination 
of  the  question  then  before  the  court,  "it  is  not  to  be  questioned  tiat  this 
fairly  states  the  practice." 

It  is  my  opinion,  therefore,  that  the  defendant  has  a  complete  remedy  at 
Inw  through  a  motion  for  a  new  trial,  and  under  the  authorities  cited  the  de- 
murrer is  sustained,  with  $10  costs.   Settle  order  on  notice. 

Argued  before  CLARKE,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  SCOTT.  DOWLING,  SMITH,  DAVIS,  and  PAGE.  JJ. 

Theodore  du  Moulin,  of  New  York  City,  for  appellant 
Herman  Espen,  of  New  York  City,  for  respondent 

PER  CURIAM.  Judgment  and  order  affirmed,  with  costs,  on  opin- 
ion of  Delehanty,  J.,  at  Special  Term.  Order  filed. 


WILHELM  T.  BOCKBUBN  OHBMIGAL  COBP. 

(Supreme  Court.  Appellate  Term,  First  Department   April  4.  1917.) 

JunOUENT  $=9265 — CONrOBUITT  TO  PBOor. 

Defendant's  sales  manager,  suing  under  provision  of  contract  of  em- 
ployment that  defendant  should  pay  all  reasonable,  ordinary,  and  nec- 
essary expenses  Incurred  by  him  in  carrying  on  its  business,  having  testi- 
fied to  correctness  of  an  itemized  account  of  expenditures  actually  made 
by  him  Willie  selling  goods  for  defendant,  sndi  as  car  fare,  telephone 
calls,  etc,  should  have  been  given  Judgment  therefor;  there  being  no  dis- 
pute as  to  ampnnt  thus  paid  out  and  no  dalm  that  the  payments  were 
not  honestly  made,  and  prc^r  to  be  made. 

[Kd.  Note. — For  other  cases,  see  Judgment,  Cent.  Dig.  {  445.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 

Action  by  Richard  J.  Wilhelm  against  the  Rockbum  Chemical  Cor- 
poration. From  a  judgment  for  defendant,  plaintiff  appeals.  Revers- 
ed and  directed. 

Argued  March  term,  1917,  before  BIJUR,  HENDRICK,  and 

WEEKS,  JJ. 

Alvah  W.  Burlingame,  Jr.,  of  Brooklyn,  for  appellant. 
Joseph  A.  McNamara,  of  New  York  City,  for  respondent. 

HENDRICK,  J.  The  plaintiff  was  employed  by  the  defendant  un- 
der a  written  contract  as  "sales  manager"  upon  a  salary  of  $5,000  per 
year.  Before  the  expiration  of  his  engagement  he  was  discharged, 
wrongfully  as  he  claims.  The  contract  of  hiring  provided  that  tlie 
defendant  should  pay  "any  and  all  reasonable,  ordinary,  and  necessary 
expenses  incurred."  by  the  plaintiff  in  carrying  on  the  business  of  the 
party  of  the  first  part  (the  defendant). 
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Haintiff  sued  for  damages  for  his  alleged  wrongful  dischai^e,  and 
also  for  the  sum  of  $105.70,  alleged  to  have  been  paid  out  by  him  while 
acting  in  the  employ  of  defendant  and  in  their  interest.  Upon  the 
trial  the  discharge  of  the  plaintiff  was  cwiceded,  and  the  usual  ques- 
tion of  fact  was  presented  by  the  testimony  as  to  whether  or  not  such 
discharge  was  justifiable.  We  are  not  inclined  to  disturb  the  judgment 
of  the  lower  court  upon  this  issue,  but  the  judgment  is  erroneous,  in 
that  the  plaintiif  should  have  had  judgment  for  the  amount  of  his  ex- 
penditures. 

He  proved  upon  the  trial  that  he  had  actually  expended  tiie  sum  of 
$105.70  while  engaged  in  selling  goods  for  the  defendant,  such  as  car 
fare,  tele^^one  calls,  etc.  He  furnished  a  WU  of  particulars  containing 
an  itemized  account  of  these  bills,  and  presented  the  same  to  the  audit- 
ii^  oflScer  of  the  defendant,  and  testified  to  their  correctness  al  the 
trial.  There  was  no  dispute  as  to  the  amount  thus  laid  ont,  and  the  only 
excuse  offered  for  the  refusal  to  pay  these  bills  was  given  by  the  treas- 
urer of  the  defendant,  who  said  he  refused  to  pay  them  "because  they 
were  not  sufficiently  analyzed,"  whatever  that  may  mean.  No  claim 
was  made  fliat  they  were  not  honestly  made,  and  proper  to  be  made. 

Judgment  reversed,  with  $10  costs,  and  judgment  directed  for  the 
plaintiff  for  the  sum  of  $105.70  and  appropriate  costs  in  the  court  be- 
low. All  concur. 


fSupreme  Oonrt,  AppeDate  Term,  First  Department.  April  4,  1017.) 

■CocRTs  «=>190(6) — ^Municipal  Coubts — Review — Bbcosd. 

Where  trnth  parties  la  their  briefs  claim  that  the  record  was  Incomplete, 
and  appeBant  claims  that  it  was  In  mme  Instances  incorrect,  but  no  mo- 
tion to  bare  the  return  corrected  has  Iwen  made,  the  appdUate  court  Is 
bound  by  the  leeord,  as  It  cMaea  up  from  the  trial  court,  and  statements  In 
the  brle^  not  eapportoA  by  the  record,  cannot  be  considered  In  dlBposlng 
of  the  appeal. 

Appeal  from  Mtmidpal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict 

Action  by  Elizabeth  Hooke,  as  administratrix  de  bonis  non  of  the 

rds,  chattels,  and  credits  of  Michael  King,  deceased,  against  James 
Hopkins,  as  receiver  of  the  Illinois  Surety  Company.  Judgment 
for  plaintiff  in  the  sum  of  $944.78,  and  defendant  appeals.  Judgment 
reversed,  and  new  trial  granted,  unless  plaintiff  will  stipulate,  within 
five  days  after  entry  and  notice  of  entry  of  this  judgment  in  Municipal 
Court,  to  modify  the  judgment  by  reducing  the  amount  of  recovery  to 
$386.61,  with  interest,  etc. 


Argued  March  term,  1917,  before  BIJUR,  HENDRICK,  and 
WE&S,  JJ. 


Walter  E.  Godf r^,  of  New  York  City,  for  appellant 
Lester  B.  Nelson,  of  New  York  City,,  for  respondent 
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HENDRICK,  J.  The  plaintiff  herein  is  the  administratrix  de  bonis 
non  of  the  goods,  etc.,  of  one  Michael  King,  deceased.  Upon  the  trial 
the  defendant  in  open  court  admitted  the  following  facts :  That  on  or 
about  May  18,  1915,  letters  of  administration  upon  the  estate  of  Mi- 
chael King,  deceased,  were  issued  to  one  Mary  A.  King,  who  duly 
qualified  as  such  administratrix.  That  between  March  19,  1915,  and 
January  16,  1916,  said  Mary  A.  King,  as  administratrix,  aforesaid, 
received  from  one  John  King,  as  administrator  of  the  estate  of  Bridget 
Malloy,  sums  of  money  aggregating  $994.78,  and  that  said  Mary  A. 
King,  as  administratrix  aforesaid,  paid  over  to  the  Illinois  Surety  Com- 
pany the  joint  control  and  possession  of  said  sum.  That  said  Mary  A. 
King  subsequently  died,  and  that  the  plaintiff  was  thereafter  duly  ap- 
pointed administratrix  de  bonis  non  of  all  the  estate  of  said  Michael 
King  left  unadministered,  and  that  plaintiff  duly  qualified  as  such. 
It  was  also  conceded  that  this  defendant  was  duly  appointed  as  re- 
ceiver of  the  Illinois  Surety  Company  by  an  order  of  a  court  of  com- 
petent jurisdiction  in  Cook  county,  111.,  and  that  he  duly  qualified  as 
such ;  that  as  such  receiver  he  came  into  the  control  of  said  sum  of 
$944.78,  which  he  failed  to  turn  over  upon  demand  to  the  plaintiff. 
The  plaintiff  has  recovered  a  judgment  for  the  sum  of  $944.78,  and 
the  defendant  appeals. 

Several  points  are  urged  by  the  appellant  as  grounds  for  a  reversal 
of  the  judgment  and  a  dismissal  of  the  complaint,  but  I  am  of  the 
opinion  that  none  of  them  is  well  founded.  I  am,  however,  of  the 
opinion  that  the  judgment  recovered  for  the  full  amount  claimed  by 
the  plaintiff  should  not  stand.  This  judgment  is  concededly  for  the 
full  amount  of  the  moneys  received  by  the  Surety  Company  from  the 
estate  of  Michael  King,  deceased.  6oth  attorneys  claim  in  their  briefs 
that  there  were  occurrences  in  connection  with  the  trial  that  are  not 
contained  in  the  record,  and  the  appellant  claims  that  the  record  is  in 
some  instances  incorrect.  But  no  motion  to  have  the  return  corrected 
has  been  made,  and  this  court  is  bound  by  it  as  it  comes  up  from  the 
lower  court,  and  statements  in  briefs,  not  supported  by  the  record, 
cannot  be  regarded  in  disposing  of  the  appeal.  The  record  shows  that 
the  plaintiff  called  as  a  witness  in  her  behalf  one  Kuntzman.  This 
witness  was  the  resident  secretary  of  the  Surety  Company  during  the 
time  it  had  its  dealings  with  Mary  A.  King,  as  administratrix.  He 
testified  that  from  the  sum  of  $944.78  deposited  with  the  Surety  Com- 
pany by  said  Mai^  A.  King  there  had  been  paid  out  to  her,  in  the 
course  of  her  admmistration  of  the  estate  of  Michael  King,  deceased, 
in  the  way  of  debts,  funeral  expenses,  etc.,  the  sum  of  $558.13,  leav- 
ing in  the  hands  of  the  Surety  Company  the  sum  of  $386.61  only  of 
the  fund  unaccounted  for. 

That  being  so  the  defendant  is  only  liable  for  that  amount.  The 
respondent  attempts  to  evade  the  force  of  the  testimony  adduced  from 
her  own  witness,  by  claiming  that  the  trial  justice  evidently  "disre- 
garded the  testimony  of  the  witness."  This  witness  was  put  upon 
the  stand  by  the  plaintiff  to  show  the  amount  that  had  been  deposited  * 
with  the  Surety  Company  by  said  Mary  A.  King,  and  certainly  the  tes- 
timony of  the  witness,  which  was  undisputed,  to  tfie  effect  that  out 
of  the  sum  deposited  there  had  been  paid  in  the  course  of  atlminis- 
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tration  the  sum  of  $558.13  is  entitled  to  as  much  weight  as  his  state- 
ment that  there  had  been  received  by  the  Surety  Company  said  sum 
of  $944.78.  The  witness  was  in  a  position  where  he  could,  and  evi- 
dently did,  speak  from  actual  knowledge,  both  as  to  receipts  and  ex- 
penditures of  the  Surety  Company  at  me  time  covered  by  him,  and  it 
is  quite  apparent  that  a  great  injustice  might  be  done,  should  we  allow 
this  judgment  to  stand  in  its  entirety. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  the 
appellant  to  abide  the  event,  unless  the  plaintiff  will  stipulate,  within 
five  days  after  entry,  and  notice  of  entry,  of  this  judpnent  in  the 
Municipal  Court,  to  modify  the  judgment  by  reducing  the  amount  of 
the  recovery  to  the  sum  of  $386.61,  with  mterest  thereon  from  the 
20th  day  of  September,  1916,  and  appropriate  costs  in  tiie  court  below, 
in  which  event  the  judgment,  as  so  modified,  is  affirmed,  without  costs. 
All  concur. 


'   (Supreme  Court,  Appellate  Term,  First  Department.  April  4, 1917.) 

1.  MGoiraxHCK  t-Jill  AoiB  CoNsmimsG — ^UAxircAimna  Ehtsahob  plat- 

rotat. 

Defendant  could  not  be  charged  with  negligence  in  maintaining  an  en- 
trance platform  lu  front  of  his  store  to  facilitate  the  use  of  a  pushcart, 
where  no  accident  had  occurred  during  its  25  years'  existence,  Since  de- 
fendant had  no  reason  to  suppose  It  would  suddenly  become  a  source  ot 
danger. 

[Rd.  Note.— For  other  cases,  see  Negligence,  Cent.  Dig.  |  69.] 

2.  NCQLIQENCB  ^»10 — KiTOWLEDOK  OT  DaNO&B. 

One  who  has  no  notice  or  means  of  notice  that  a  thing  maintained 
him  can  become  a  cause  of  Injury  Is  not  chargeable  with  negl!geuce. 
[Ed.  Note. — For  other  cases,  see  Negligence,  Cent.  Dig.  g  12.] 

3.  NuiBAKCK  «=a»3(l) — What  (Institutes — Gntbance  Pijitform. 

An  entrance  platform,  safely  maintained  In  front  of  defendant's  store 
for  25  years  without  complaint,  did  not  constitute  a  nuisance. 

[Ed.  Note.— For  other  cases,  see  Nuisance,  Cent.  Dig.  H  4,  9,  30-22.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis^ 
trict. 

Action  by  Isidor  Haleem  against  Jacob  S.  Gold.    Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed,  and  new  trial  directed. 
Argued  March  term,  1917,  before  BIJPR,  HENDRICK,  and 


Frederick  Mellor,  of  New  York  City  (O.  M.  Quackenbush,  of  New 
York  Ci^,  of  counsel),  for  appellant. 
Isidor  Cohn,  of  New  York  City,  for  respondent.  ■ 

HENDRICK,  J.  *  Appeal  from  a  judgment  for  injuries  caused  by 
defendant's  alleged  negligence.  The  allegations  are  that  before  his 
wholesale  liquor  house  defendant  maintained  a  platform  on  the  side- 
walk at  a  grade  with  the  store  floor.  This  was  used  to  facilitate  the 
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delivery  by  pushcarts  of  goods  sold.  At  6:45  o'clock  on  the  evening 
of  a  July  day,  plaintiff  entered,  bought  a  case  of  beer,  and,  in  depart- 
ing, stepped  on  the  platform,  which  slid  away,  and  he  fell  in  the 
doorway.  When  plaintiff  entered,  the  platform  was  not  there.  The 
injury  was  caused  the  negligence  of  defendant  "in  failing  to  prop- 
erly secure"  the  platform,  and  "in  obstructing  the  entrance/'  so  that 
plaintiff  "suddenly  slipped  and  fell  on  and  over  said  platform."  The 
answer  admits  that  he  used  a  pushcart  in  delivering  orders,  and  "main- 
tained a  platform  elevated  above  the  sidewalk  on  a  level  with  the  en- 
trance to  the  defendant's  store,  extending  out  t6  the  building  line." 
He  also  admits  that  the  platform  was  sometimes  used  in  connection 
with  the  pushcart.  The  court  rendered  judgment  for  the  plaintiff. 
Hence  this  appeal. 

[1,  2]  The  platform  had  been  in  use  about  a  quarter  of  a  century. 
It  weighed  about  75  pounds.  It  is  about  3i/^  or  4  inches  high,  5  feet 
wide,  6  feet  long,  and  has  a  rail  on  each  side.  Several  hundred  people 
walk  over  it  every  day,  and  during  the  25  years  of  its  use  no  one  ever 
heard  of  an  injury.  I  find  here  no  basis  for  a  charge  of  negligence. 
Defendant  had  no  reason  to  suppose  that  a  platform  used  in  safety 
for  so  many  years  could  suddenly  become  a  source  of  danger,  and'  it 
is  a  familiar  law  that  one  cannot  be  chargeable  with  negligen<%  who 
has  no  notice  or  means  of  notice  that  a  thing  maintained  by  him  can 
become  the  cause  of  injury. 

[3]  When  the  defendant  moved  to  dismiss,  the  court  ruled  as  fol- 
lows : 

"The  motion  Is  denied.  Tbis  case  Is  not  unlike  ttie  case  of  Kurtanchlck  v. 
Sklaniberg,  decided  in  56  Mlae.  Rep^  473.  107  N.  Y.  Snpp.  117.  They  held.  oC 
course.  If  the  testlnton^  is  uncontradicted.  It  Is  considered  In  the  nature  of  a 

□uisaDce." 

But  this  action  is  not  a  case  of  nuisance,  but  one  of  negligence.  Nor 
would  the  evidence  sustain  an  allegation  of  nuisance.  Experience 
proved  that  it  was  wholly  innocuous,  and  the  propriety  of  its  mainte- 
nance had  never  been  challenged. 

The  judgment  should  be  reversed,  and  a  new  trial  directed,  with 
$30  costs  to  appellant  to  abide  the  event.   AU  concur. 


(99  Hlac.  Bep.  515) 

MANGELS  T.  HOLLAND,  SPAR  &  CO.,  Inc. 

(Supreme  Court,  Aj^Uate  Tienn,  First  Department   April  4,  1917.) 

OoDBra  <g='190(2) — MuNicrpAL  CouKTs— Decisions  Apfgax.a.bi.e — Ordebs. 

Witbln  the  time  prescribed  by  Municipal  Court  Code  (Laws  1915,  c.  279) 
g  129,  subd.  4,.  defeudant  moved  to  amend  a  judgment,  so  as  to  dechire 
that  plaintiff  was  Hoble  to  arrest  oa  execution.  The  motion  was  denied, 
and  from  sudi  order  defendant  appealed.  Sectloi^lM,  subd.  8,  declares 
that  a  party  aggrieved  may  appeal  to  the  Supreme  Court  from  an  order 
which  the  court  had  not  the  power  to  make.  Held  that,  while  the  trial 
court  had  jurisdiction  to  am^id  the  judgiiieut,  yet  whether  It  properly  ex- 
ercised such  power  would  be  the  questluu  to  be  determined  on  appeal,  nnd 
hence  appeal  cannot  be  taken  from  the  order  drying  the  motl(m,  on  the 
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groond  tbat  It  was  oop  vbldi  the  conrt  wbm  not  oititied  to  nmfee,  bot  mast 
be  taken  from  the  judgment;  the  notice  of  at^eal  speclfjrlng  the  order.  In 
accordance  with  section  156,  as  one  sought  to  be  rerlewed. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  John  Mangels  a^inst  Holland,  Spar  &  Co.,  Incorporated. 
From  an  order  of  the  Municipal  Court,  defendant  a{^>eals.  Appeal 
dismissed. 

Argued  March  term,  1917,  before  BIJUR,  HENDRICK,  and 
WEEKS,  JJ. 

Julius  Walerstein,  of  New  York  City  (Arthur  S.  Levy,  of  New  York 
City,  of  counsel),  for  appellant. 
Benj.  Frindel,  of  New  York  City,  for  respondent 

HENDRICK,  J.  The  defendant  herein  appeals  from  an  order  of  the 
Municipal  Court,  which  denied  his  motion  to  amend  the  judgment,  so 
as  to  provide  that  the  plaintiff  was  liable  to  arrest  and  impriscmment 
open  executicm. 

This  application  was  made  within  the  time  provided  in  section  129, 
subd.  4,  of  the  Municipal  Court  Code,  and  was'  denied.  The  appeal 
must  nevertheless  be  t^smissed.  Appeals  from  the  Municipal  Court 
are  governed  by  the  provisions  of  section  154  of  the  Municipal  Court 
Code.  No  authority  is  given  therein  for  the  taking  of  an  appeal  from 
an  order  of  this  character.  The  court  below,  undoubtedly,  had  power 
and  jurisdiction  to  make  an  order  amending  the  judgment.  Whether 
or  not  it  exercised  such  power  correctly  would  be  the  question  to  be 
determined  upon  appeal,  but  the  order  does  not  fall  witiiin  that  class 
of  (M-ders  mentioned  in  section  1 54,  subdiv.  8,  of  the  Municipal  Court 
Code,  as  being  one  which  the  "court  had  no  power  to  make."  The  ap- 
peal should  have  been  taken  from  the  judgment,  and  the  notice  of  ap- 
peal should  have  specified  the  order  which  was  sought  to  be  reviewed. 
Section  155,  Mimicipal  Court  Code. 

Appeal  dismissed,  with  $10  costs.  All  ccmcur. 


ROSENTHAL  v.  UNITED  STATES  PAPER  CO.,  Inc. 
(SniHNane  Oonrt,  ^qwllate  Term.  First  Department  AprU  4.  1917.) 

L  MAVm  AND  SeBVANT  «S>80(1(^ — ^ADOmOMAL  COMPENSATION  BT  KUPtOT^ 
AOBEEUENT — BVIDEKCB. 

A  finding  of  the  court  that  there  was  a  contract  by  which  corporation 
agreed  to  pay  bills  for  medical  services  and  coal  of  an  en(ploy6,  In  addi- 
tion to  his  salary,  although  unusual,  held  sustained  by  the  evidence. 

[Ed.  Note.— Ftor  other  caaee,  see  Master  and  Servant,  Cent.  Dig.  {  119.] 

2.  CONTBACTS  4s»0(2) — CONTBACT  VOB  WAGES — UNCEETAINTT — AMOUNT  09  AL- 
LOWANCES. 

A  contract  fully  executed  by  an  employ^  le  not  too  uncertain  In  terms 
for  enforcement  because  the  exact  amotmt  to  be  paid,  In  addltlw  to  salary, 
for  coal  and  medical  servloe^  Is  not  stated,  where  sncb  amoimt  can  be 
readily  asc^tained- 

[Ed.  Note. — ^For  other  cases,  see  Contracts,  Cent.  Dig.  f  16.] 
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8.  jTm&KBHT  •sbTOS— OONCLUnVBNUS  AS  AOAUCST  OlTB  NOT  A  RUfTT. 

In  an  action  against  mastw  to  lecorer.  In  addition  to  salary,  an  anwiut 
for  coal  furnished  employe  by  a  tbird  person,  a  Jodsment  asidnst  employ^ 
for  the  coal  Is  Incwupetent  as  erldenoe  of  Talne. 

[Ed.  Kote.— For  other  cases,  see  Judgment.  Gent  Dig.  i  1230.] 

Appeal  irom  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Alexander  Rosenthal  against  the  United  States  Paper 
Company,  Incorporated.  Judgment  for  plaintiflf,  and  defendant  ap- 
peals. Reversed,  and  new  trial  ordered,  with  costs,  unless  plaintiff 
stipulates  to  reduce  the  amount,  in  which  case  judgment  will  be  affirm- 
ed, without  costs. 

Argued  March  term,  1917,  before  BIJUR,  HENDRICK,  and 
WEEKS,  JJ. 

Milton*  Mayer,  of  New  York  City  (Goodman  Block,  of  New  York 
Ci^,  of  counsel),  for  appellant 

Sol  De  Young,  of  New  York  City  (Emanuel  van  Demoo^  of  New 
York  City,  of  counsel),  for  respcmdent 

WEEKS,  J.  This  action  was  brought  to  recover  the  amount  of  cer- 
tain bills  for  medical  services  and  coal  furnished  to  plaintiff. 

[1]  The  recovery  was  allowed  upon  an'all^:ed  contract  of  employ- 
ment made  in  December,  1912,  providing  that,  in  addition  to  a  weekly 
salary  of  $60,  all  of  which  was  paid  to  plaintiif,  the  defendant  corpo- 
ration agreed  to  pay  certain  bills  of  plaintiff  as  they  accrued,  including 
the  bills  in  question,  which  agreement  was  to  continue  until  a  new 
agreement  was  made.  It  is  conceded  that,  after  the  death  of  the  found- 
er of  the  business  in  July,  1915,  an  agreement  was  made  in  August. 
1915,  whereby  plaintiff  was  to  receive  a  salary  of  $50*  per  week  and 
$20  per  week  for  traveling. expenses. 

While  such  a  contract  is  unusual,  the  determination  of  the  trial  court 
that  such  a  contract  was  made  should  not  be  disturbed,  in  view  of  the 
evidence  that  the  defendant  corporation  was  founded  by  plaintiff's  fa- 
ther, who  originally  held  all  of  the  stock ;  that  its  officers  and  directors 
consisted  of  the  plaintiff,  his  father,  and  his  brother ;  that  the  plaintiff 
and  his  father  were  the  only  persons  active  in  the  conduct  of  the  busi- 
ness ;  and  that  tlieir  salaries  and  drawing  accounts  were  based  largely 
upon  a  consideration  of  the  amounts  necessary  for  the  maintoiaace  of 
their  respective  families. 

The  further  contenticm  of  the  appellant  that  the  alleged  contract  was 
so  indefinite  and  uncertain  in  its  terms  that  it  cannot  be  enforced  is 
without  merit.  The  case  of  United  Press  v.  New  York  Press  Co.,  164 
N.  Y.  406,  58  N.  E.  527,  53  L.  R.  A.  288,  upon  which  appellant  relies, 
is  not  controlling. 

[2]  The  contract  in  the  case  at  bar  had  been  fully  executed  by  plain- 
tiff, and  while  the  exact  amount  in  figures,  which  defendant  mi^t  be 
required  to  pay  for  coa!  and  medical  services,  was  not  stated  in  the 
agreement,  it  was  readily  ascertainable  as  soon  as  the  purchases  were 
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made  or  the  services  rendered.  In  that  respect  it  differs  from  the  cases 
of  Mackintosh  v.  Thompson,  58  App.  Div.  25,  68  N.  Y.  Supp.  492,  and 
Mackintosh  v.  Kimball,  101  App.  Div.  494,  92  Y.  Supp.  132,  where 
the  interest  in  the  profits  was  to  be  a  satisfactory  amount,  and  from  the 
<ase  of  Varney  v.  Ditmars,  217  N.  Y.  223,  111  N.  E.  822,  Ann.  Cas. 
1916B,  758,  and  Bluenmer  v.  Garvin,  120  App.  Div.  29,  104  N.  Y. 
Supp.  1009,  where  the  ^reement  was  to  give  a  fair  share  of  the  com- 
missions. Agreements  of  a  much  less  definite  character  than  the  one 
in  the  instant  case  were  upheld  in  Schell  v.  Plumb,  55  N.  Y.  592,  and 
Banta  v.  Banta,  84  App.  Div.  138,  82  N.  Y.  Supp.  113. 

Another  question,  however,  is  presented  as  to  the  sufficient  of  the 
evidence  to  support  tJie  amount  of  the  recovery.  The  plaintifrs  claim 
as  stated  in  his  bill  of  particulars  was  as  follows : 

Dr.  A.  A.  Berg,  medical  services  rendered  plalntUT  In  March,  1914  |30L00 

Dr.  D.  E.  Alexander,  medical  services  rendered  plalntUF  In  year  1914. .  76.00 
OUn  J.  St^liau,  coal  sntvUed  l^lutlff  In  yeaxs  lALS  and  1914   104.09 

Hie  judgment  as  rendered  awarded  to  plaintifE  the  full  amount  of 
these  claims,  with  interest  from  March,  1914,  less  the  sum  of  $12,  con- 
ceded to  be  due  under  defendant's  counterclaim. 

[3]  Competent  evidence  was  presented  to  support  the  charge  of  $76 
of  Dr.  Alexander  for  medical  services,  and  of  the  rendition  of  medical 
services  of  Dr.  Berg  to  the  extent  of  $250,  and  over  the  objection  and 
exception  of  defendant  a  judgment  roll  was  admitted  in  evidence,  in  an 
action  brought  by  Dr.  Berg  against  plaintiff,  showing  the  recovery  of  a 
judgment  on  September  11,  1916,  for  $301. 

As  to  the  coal  alleged  to  have  been  supplied  by  Olin  J.  Stephens,  tes- 
timony was  given  that  coal  was  purchased  by  plaintiff  from  Roden  & 
Co.  in  January,  1913,  the  payments  were  made  by  the  defendant  on  ac- 
count, that  the  account  was  thereafter  transferred  to  Stephens,  and 
lhat  Stephens  supplied  "Some  coal  to  plaintiff  in  the  fall  of  1913  and 
winter  of  1914.  No  evidence  was  given  as  to  quantities,  prices,  or  val- 
ue, except  as  such  information  might  be  derived  from  a  jud^ent  roll 
in  an  action  brought  by  Stephens  against  plaintiff,  in  which  judgment 
was  recovered  for  $98.92  on  March  5, 1915,  and  which  was  admitted  in 
evidence  over  the  objection  and  exception  of  defendant. 

The  admission  of  these  judgment  rolls  was  clearly  error.  Although 
there  was  sufficient  proof  of  the  rendition  of  the  services  by  Dr.  Berg, 
and  that  the  reasonable  value  thereof  was  $250,  so  that  the  judgment 
could  be  reduced  in  the  sum  of  $51,  with  interest  for  2V2  years,  if  the 
admission  of  the  judgment  roll  in  support  of  that  item  were  the  only 
error,  there  was  no  competent  proof  to  sustain  the  judgment  as  to  the 
item  of  coal,  amounting  to  $104.09,  with  interest  for  the  same  period: 
and  as  the  Stephens  judgment  roll  was  manifestly  admitted  and  used  as 
evidence  of  the  value  of  the  coal  supplied,  the  judgment  must  be  re- 
versed, and  a  new  trial  ordered,  with  $30  costs  to  appellant  to  abide 
the  event,  unless  respondent  stipulates  to  reduce  the  judgment  to 
$362.90  and  appropriate  costs  in  the  court  below,  in  which  event  the 
judgment  for  that  amount  will  be  affirmed,  without  costs.  AU  concur. 
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HUNT  T.  LA  PATRICIA  CUSTOM  CORSET  CO. 

(Supreme  Court,  Appellate  Term.  First  Department.  April  4,  19t7.) 

Pb^voipai.  and  Aobnt  4b»89^)— Actxonb  fob  CoionaaxoiTft—EvxoKiTCE— Bub- 
den  OF  Pboof. 

In  an  action  for  commissions  for  goods  sold  between  two  st^ulated 
dates,  in  whlcb  It  was  conceded  that  plaintiff  had  been  fully  paid  up  to 
the  first  date  stipulated,  It  was  incumbent  upon  plaintiff  to  show  that 
the  sales  referred  to  were  actually  made  after  that  date. 

[Ed.  Mote^For  other  cases,  see  Principal  and  Agent,  Ooit.  Dig.  i  235.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict 

Action  by  Fannie  R.  Hunt  against  La  Patricia  Custom  Corset  Com- 
pany. Judgment  for  plaintiff  in  the  sum  $810.50,  and  defendant  ap- 
peals. Judgment  reversed,  and  new  trial  ordered,  unless  within  10 
days  plaintiff  stipulates  to  reduce  the  ju(^ment  to  $258.61,  in  which 
event  judgment  will  be  so  modified,  and,  as  modified,  affinned. 

Argued  March  tenn,  1917.  before  BIJUR,  HENDRICK,  and 
WEEKS,  JJ. 

Arnold  J.  Brock,  of  New  York  City,  for  appellant. 
Jacob  Weissberger,  of  New  York  City,  for  respondent 

PER  CURIAM.  Plaintiff  sued  to  recover  the  sum  of  $1,010.66  for 
salary,  commissions,  and  money  advanrad,  and  was  awarded  a  judg- 
ment for  $762.50  upon  a  trial  before  the  court  without  a  jury.  Neither 
counsel  has  been  able  to  suggest  any  theory  upon  which  the  amount 
of  the  recovery  was  based,  and  we  have  been  unable  to  harmonize  the 
amount  of  the  recovery  with  any  aspect  of  the  testimony. 

One  item  of  plaintiff's  claim  was  for  commissions  for  goods  sold  be- 
tween January  1,  1916,  and  August  23,  1916.  This  item  amoiuited 
to  $394.57,  and  the  amount  awarded  necessarily  included  some  part 
of  this  claim.  There  was  no  proof,  however,  that  any  of  the  goods 
for  which  this  commission  was  claimed  were  sold  within  the  dates 
specified,  and  as  it  was  conceded  that  plaintiff  had  been  fully  paid 
up  to  January  1,  1916,  it  was  incumbent  upon  her  to  show  that  the 
sales  referred  to  were  actually  made  after  that  date.  The  books  and 
statements  of  defendant,  which  were  introduced  in  evidence,  show  an 
admitted  indebtedness  of  $258.61,  and,  if  plaintiff  is  willing  to  accept 
that  amount,  the  judgment  may  be  so  modified.  Otherwise,  it  must 
be  reversed,  without  expressing  any  opinion  as  to  the  r^ht  of  plain- 
tiff to  commissions  upon  goods  not  paid  for,  or  as  to  the  amount  of 
commissions  to  which  plaintiff  is  entitled  upon  any  sales. 

Judgment  reversed,  without  costs,  and  new  tnal  ordered,  unless 
within  10  days  plaintiff  stipulates  to  reduce  the  judgment  to  $258.61, 
with  appropriate  costs  in  the  court  below,  in  which  event  the  judg- 
ment appealed  fr<Hn  will  be  so  modified,  and,  as  modified,  affirmed, 
without  costs. 
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WBISSMAN  et  al.  T.  OHABUDS  WILI.IAH  STOBSS,  loe. 
(SiqprenK  Court,  Appellate  Tenn,  First  Department  April  4,  1917^ 

Afpui.  ahd  Bbbob  «s»lOOe(l) — Bjtvjxw-  -Jtjdghknt. 

In  an  action  for  goods  sold  and  deUvered,  where  the  defense  was  that 
tbey  Allied  to  eonfmm  to  sample,  a  Jndsment  for  ^fondant  cannot  be 
snstalned  on  the  gronnd  that  the  trial  court  Inspected  the  rejected  goods, 
wbere  It  did  not  ai^war  ttiat  the  sample  was  before  the  court,  bnt  must, 
the  trial  having  been  Inftmually  conducted,  be  reversed  and  remanded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig-  S  3956.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict 

Action  by  Isidor  B.  Weissman  and  Max  Weissman,  copartners  un- 
der the  firm  name  of  the  Three  Star  Dress  Company,  against  Charles 
William  Stores,  Incorporated.  From  a  judgment  in  their  favor,  plain- 
tiffs appeal.   Reversed,  and  new  trial  ordered. 


Argued  March  term,  1917,  before  BIJUR,  HENDRICK,  and 
WEEKS.  JJ. 


Isaac  Schmal,  of  New  York  City  (I.  Maurice  Wormser  and  Isaac 
Schmal,  both  of  New  York  City,  of  counsel),  for  appellants. 

Cullen  &  Dykman,  of  Brooklyn  (Francis  L.  Durfc,  of  Brooklyn,  of 
counsel),  for  respondent. 

WEEKS,  J.  The  action  was  brought  to  recover  for  goods  sold  and 
delivered.  The  delivery  was  admitted,  and  the  defense,  that  a  part 
of  the  goods  failed  to  conform  to  sample,  was  not  supported  by  any 
evidence.  The  claim  of  respondent  that  the  judgment  should  be  sus- 
tained, because  the  trial  court  personally  inspected  the  rejected  goods 
will  not  avail,  especially  as  the  sample  was  not  before  the  court. 

As  this  failure  of  proof  may  have  been  occasioned  by  the  somewhat 
informal  conduct  of  the  trial,  the  judgment  should  be  reversed,  and  a 
new  trial  ordered,  with  $30  costs  to  appellant  to  abide  the  event  All 
concur. 


(08  Hisc.  Bep.  181) 


(Supreme  Court,  Hqulty  Term,  Herkimer  County.   November,  1916.) 

1.  OoiraiiTDnowAi.  Law  €=»280 — Dm  PaocBee — EhcinxNrr  "Douais. 

Forest,  Fish,  and  Game  Law  (Consol.  Laws,  c.  19)  {  35  et  seq.,  authoriz- 
ing the  acquisition  of  lands  for  Adirondack  Park,  and  authorlzlDg  appro- 
priation In  advance  of  compensation  is  not  unconstitutional  as  providing 
for  the  taking  of  private  property  for  public  uses  without  due  process  of 
law ;  due  process  not  requiring  that  compensation  be  made  before  the  ap- 
propriation. 

[Ed.  Note.— Fot  other  cases,  see  Conatltutional  Law,  Cent.  Dig.  f{  877- 
800.] 

2.  fiiamNT  DoiCAiN  4=»169 — Adibohdaok  Pabk — Consent  or  Govxknob  to 

ArpBOPBun. 

The  Govemor'B  written  confirmation  of  his  oral  consent  to  the  appropri- 
ation of  lands  for  Adirondack  Park,  under  the  Forest,  Fish,  and  Game  , 
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Law,  S  3S  et  seq.,  met  every  requirement  of  the  statute,  providing  that 
such  appn^rlatlon  shall  not  be  made  without  the  GoveriKM's  consent, 
though  the  confirmation  was  subsequent  to  the  appropriation. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  f  461.] 

3.  BvxNBNT  Domain  «E»ie7(4) — StATum— CoNarBVonon. 

Where  the  property  of  an  individual  Is  to  be  divested  by  proceedings 
against  his  will,  the  statute  must  be  strictly  construed  In  his  fanur,  and 
the  plain  letter  of  the  law  must  permit  the  pr^woaed  action. 

[Ed.  Note.— For  other  cases,  see  Bmlnmt  Domain,  Cent.  mg.  H 
463.J 

4.  EilCINEIfT  DOUAIR  4=3»45 — ^APPROPBTATIOK  OT  tiAKU  TOft  PABK — OONSlDERA- 

Tion  OF  TnTBEB  GONTBAOT — StATUTK. 

The  forest  purchasing  board.  In  determining  whether  it  should  appro- 
priate land  not  adjoining  land  already  appropriated  for  Adirondack  Park, 
pursuant  to  Forest,  Pish,  and  Game  Law,  f  35  et  seq.,  was  entitled  to  con- 
aider  a  contract  for  the  sale  of  the  land  with  timber,  since  they  were  to 
consider  the  existent  facta,  and,  in  the  light  of  surrounding  clrenmstaneoR 
and  threatened  devastation,  determine  whether  the  acta  brought  the  case 
within  the  exception,  contained  In  the  statute,  that  lands  not  adjoining 
other  land  already  appropriated  might  be  appropriated,  If  timber  other 
than  spruce,  pine,  or  hemlock  was  being  cut  or  removed,  to  the  detriment 
of  the  state's  Interest 

[Ed.  Note. — ^For  other  cases,  see  Eminent  Domain,  Oent.  Dig.  |i  91-100. 
102,  106.] 

5.  EUINKKT  DOHAUr  ^=>174— AFPBOPXJATION  OV  IiAND  FOB  PaBK— DEtJlT — 

Statutr. 

The  board's  right  of  appropriation  was  not  affected  by  delay  in  Institut- 
ing proceedings  therefw,  after  the  owner  contracted  for  removal  the 
timber,  until  a  new  contract  for  sale  of  the  land  and  timber  rights,  sub- 
ject, to  the  first  contract,  threatened  o  complete  denudation  of  the  tract 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  SS  475.  476.1 

6.  WoonS  ANO  FOEBBTS  4=S>8 — ^AniBONDACK  FAEK — STATUTE — "iNTEBEaTB  OF 

THK  State." 

The  words  "interests  of  the  state,"  as  u«pd  In  Forest,  Fish,  and  Game 
Law,  I  35  et  seq..  creating  Adirondack  Park,  etc.,  were  used  in  the  sense 
of  interests  of  the  people  and  anything  detracting  from  the  uses  of  the 
park  for  health  or  pleasure,  or  tending  to  limit  or  affect  the  supply  of 
water  flowing  therefrom  into  the  chief  rivers  of  the  state.  Is  detrimental  to 
the  Interests  of  the  people,  and  therefore  detrimental  to  the  state. 

7.  KMINEIfT  DOHAIN  4=»68 — JnBISnicnON  of  FOBEST  PUBCHASIMa  BoASn — 

Statutes. 

If  the  evidence  of  existing  conditions  as  to  land  proposed  to  be  appro- 
priated by  the  forest  purchasing  board  for  Adirondack  Park,  under  Forest, 
Fish,  and  Game  Law.  {  35  et  seq.,  fairly  tended  to  support  the  board's  con- 
clusion that  the  land  should  be  appropriated,  it  possessed  Jurisdiction  to 
act,  and  the  saffldency  of  the  evidence  cannot  be  inqnlred  into  In  the 
Attorn^  Goieral'a  collateral  proceeding  to  determine  title  to  the  land. 

[Ed.  Mote. — ^For  other  eaaea,  see  Ehnlnent  Domain,  Gent.  Dig.  ||  168- 
170.] 

a.  EUINSRT  DOICAXK  ^»68 — DiLEGATZON  OF  POWSB — COLLATISAI.  ATTAOE  ON 

Detbbicikation. 

The  Legislature  may  delegate  the  power  of  eminent  domain,  and,  In  the 
exercise  of  sudi  i>ower,  the  tribunal  to  which  the  power  Is  delegated,  having 
acquired  jurisdiction,  acts  Judicially,  and  Its  determination  Is  not  sul>- 
ject  to  collateral  attack. 

tEd.  Note.—For  other  cases,  see  Elminent  Domain.  Cent  Dig.  ft  168- 
170.] 


^s:»For  otbar  aaMS  ■••  sum  topic  *  KET-NtTMBES  In  all  Ki7*Numbared  DtgwU  ft  Iikdnw 


Sup.  Ct) 


FEOPLB  y.  FISHBB 


127 


9.  Sminent  Do)C4In  ^169— Adirondack  Paek— A^uisixion  or  IiAJTD — Stai^ 

UTE. 

Tbe  mere  determination  of  members  of  the  forest  pxircbaslng  board  that 
timber  other  than  spruce,  pine,  or  hemlock  was  being  cut  or  removed  from 
land  to  the  detriment  of  tbe  f(H-est  or  the  Interests  of  the  state,  was  suf- 
ficient to  meet  the  requirements  of  Forest,  Elsh,  and  Oame  I^aw,  fi  35 
et  seq..  authorizing  appropriation  for  Adirondack  Park  In  such  case, 
though  no  formal  resolution  to  the  effect  was  ever  passed. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain.  Cent.  Dig.  {  461.] 

la  EMinicRT  DoHAiN  «=>6S— Etidence  «e=>83(1>— Deisbkihation  of  Fobest 
Purchasing  Boakd — PsEsnMPTioN. - 

Members  of  the  forest  purchasing  board  were  public  officers,  charged 
with  the  performance  of  public  duties  io  determining  whether  timber 
lands  sbonid  be  approT>rlated  to  Adirondack  I'ark,  pursuant  to  Forest, 
El&ta.  and  Game  Law,  {  85  et  seq.,  and  the  pre8tUDptl(»i  Is  that  no  public 
official  win  do  anything  against  hln  official  duty,  or  omit  to  do  any  Item 
it,  so  tbflt  their  action  In  appropriating  lands  for  the  park  Is  sufficient 
eridence  of  their  determination  of  tbe  facts  authorizing  their  action. 

[Ed.  Note.— For  other  cases,  see  Emlnrat  Domain,  Cent.  Dig.  S3  168-170 ; 
Evidence,  Cent  Dig.  {  1(KS.] 

Action  by  the  People  of  the  State  of  New  York  against  Clarence  L. 
Fisher  and  another.  Judgment  ordered  against  defendants. 

E.  E.  Woodbury,  Atty.  Gen.  (A.  F.  Jenks,  Deputy  Atty.  Gen.,  B.  F. 
Sturges,  Asst  Deputv  Atty.  Gen.,  of  counsel),  for  the  People. 

Purcell,  CuUen  &  Purcell,  of  Watertown  (Edward  N.  Smith,  of  Wa- 
tertown,  of  counsel),  for  defendants. 

James  F.  Tracey,  of  Albany,  amicus  curise,  representing  the  Associa- 
tion for  the  Protection  of  the  Adirondacks. 

Russell  S.  Johnson,  of  Utica,  amicus  curiae,  representing  Le  Roy 
Crawford. 

EMERSON,  J.  At  the  time  this  controversy  arose  one  Mary  L- 
Fisher  was  the  owner  of  a  tract  of  land  containing  about  23,000  acres 
in  townships  2,  3,  and  4  of  Herkimer  county,  and  situated  within  the 
boundaries  of  the  Adirondack  Park.  This  tract  was  on  the  watershed 
from  which  the  Black,  Beaver,  and  Independence  rivers  largely  de- 
rive the  source  of  tlieir  supply,  and  was  wild  land,  covered  with  hard 
and  soft  wood;  the  latter  consisting  mainly  of  pine,  spruce,  hem- 
lock, and  balsam. 

On  April  3,  1906,  said  Maty  L.  Fisher  entered  into  a  contract  with 
the  St.  Regis  P^er  Company  wherel^  she  sold  said  paper  compain- 
all  of  the  sound,  green,  and  growing  spruce,  hemlock,  and  balsam  tim- 
ber standing  on  the  tract  aforesaid  which  was  8  inches  w  more  in 
diameter  18  inches  from  the  ground.  Said  contract  provided  that 
the  land  should  be  cut  clear  as  the  work  progressed,  and  at  least  20,000 
cords  should  be  cut  each  year  until  the  timber  so  sold  was  entirely 
cut  and  removed.  From  the  time  of  said  contract  down  to  January 
19,  1909,  said  St.  Regis  Paper  Company,  through  its  subcontractors, 
was  actually  engaged  in  cutting  and  removing  said  timber  from  the 
tract  aforesaid.  On  December  11,  1908,  said  Mary  L.  Fisher  executed 
an  option  contract  to  one  Gaffney  for  the  sale  of  said  tract,  with  all 
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the  timber  thereon,  subject  to  the  St.  Regis  contract.  This  contract 
contemplated  the  cutting-  and  removal  of  all  the  hardwood  timber  on 
the  tract  aforesaid,  the  building  of  a  railroad  through  the  same,  and 
the  construction  of  a  dam  and  power  house  therecoi,  and  the  option 
was  to  be  exercised  by  the  vendee  on  or  before  April  1,  1909. 

The  provisions  of  these  contracts  having  come  to  tiie  attention  of 
tlie  forest  purchasing  board  of  the  state,  said  board  passed  a  resolu- 
tion on  January  19, 1909,  apprc^riating  the  tract  aforesaid  and  making- 
it  a  part  of  the  Forest  Preserve  and  Adirondack  Park.  The  consent 
of  the  Governor  was  obtained  to  such  purchase,  and  the  necessary  steps 
were  taken  and  proceedings  had  as  provided  by  the  Forest,  Fish,  and 
Game  Law  to  vest  the  title  to  the  same  in  the  state.  Thereafter,  the 
claim  having  been  made  by  Mrs.  Fisher,  the  owner,  that  there  had 
been  no  valid  appropriation  of  the  land  by  the  forest  purchasing  board, 
this  action  was  brought  by  the  state,  through  its  Attorney  General,  to 
determine  the  title  to  said  tract,  pursuant  to  the  provisions  of  sections 
1638  and  1639  of  the  Code  of  Civil  Procedure.  Pending  this  action 
Mary  L.  Fisher  died,  and  the  present  defendants,  who  are  her  heirs 
at  law,  were  substituted  as  defendants  in  her  place  and  stead. 

While  no  serious  objection  is  raised  to  the  method  of  procedure 
adopted  by  the  forest  purchasing  board  in  making  such  appropriation, 
it  is  strenuously  urged  on  the  part  of  the  defendants  that,  under  tlie 
circumstances,  said  board  had  no  jurisdiction  to  make  the  same.  This 
leads  us  to  first  consider  the  provisions  of  the  statute  upon  that  subject 
as  they  then  existed  and  the  action  which  the  forest  purchasing  board 
took  in  that  regard.  Section  35  of  the  Forest,  Fish,  and  Game  Law, 
existent  on  January  19, 1909,  declared  that  the  Adirondack  Park  should 
include  all  lands  then  owned  or  thereafter  acquired  by  the  state  within 
certain  boundaries,  which  boundaries  included  the  tract  in  question, 
and  that  said  park  should  forever  be  reserved  and  maintained  for  the 
free  use  of  all  the  people. 

Section  44  provided  for  the  creation  of  a  forest  purchasing  board, 
to  consist  of  the  forest,  fish,  and  game  commissioner  and  two  com- 
missioners of  the  land  ofHce,  to  be  designated  by  the  Governor,  which 
board  was  vested  with  all  the  power  to  acquire  lands  which  were  for- 
merly possessed  by  the  forest  preserve  board,  provided,  however,  that 
such  lands  should  not  be  purchased  or  acquired,  so  far  as  the  Adiron- 
dack Park  was  concerned,  without  the  consent  of  the  Governor.  Sec- 
tion 45  declared  it  to  be  the  duty  of  said  board  and  it  was  thereby  au- 
thorized to  acquire  for  the  state  by  purchase  or  otherwise  lands,  struc- 
tures, or  waters  or  such  portions  thereof  in  the  territory  embraced  in 
the  Adirondack  Park  as  the  board  might  deem  advisable  for  the  in- 
terests of  the  state. 

Section  46  authorized  said  board  to  take  possession  of  any  land, 
structures,  and  waters  in  the  territory  embraced  in  the  Adirondack 
Park,  the  appropriation  of  which  in  its  judgment  should  be  neces- 
sary for  the  purposes  specified  in  section  35  above  quoted.  Section  47 
directed  that,  upon  the  request  of  the  board,  the  state  engineer  and 
surveyor  should  certify  a  description  of  the  lands  sought  to  be  ap- 
propriated and  that  the  board  or  a  majority  thereof  should  indorse 
on  such  description  a  certificate  stating  that  the  lands  therein  de- 
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scribed  had  been  &ppropruited  for  the  purpose  of  making  diem  a  part 
of  the  Adirondack  Park,  which  description  and  certificate  were  to  be 
filed  wi^  ti^  secretary  of  state.  Said,  board  was  thereupon  to  serve 
on  the  owner  a  notice  of  filing  the  same,  a  duplicate  of'  which,  wilii 
proof  of  service,  might  be  recorded,  in  die  books  used  for  recording 
deeds  in  the  office  of  the  clerk  of  any  county  in  which  said  lands 
should  be  located,  which  record  was  made  due  proof  of  such  service. 
Said  notice  was  made  conclusive  proof  of  such  entry  and  appropria- 
tion by  the  state  and  thereupon  such  property  was  to  be  deemed  to  be 
and  was  the  property  of  the  state. 

Sections  48  and  49  provided  a  method  of  payment  for  the  land  so 
appropriated,  while  section  50  authorized  the  owner  of  land  so  ap- 
propriated to  reserve  the  spruce  timber  thereon  10  inches  or  more  in 
diameter  at  the  height  of  3  feet  from  the  ground,  provided  the  same 
was  taken  within  six  months  after  such  appropriation. 

Section  64  provided  a  method  for  substituted  service  of  the  notice 
of  appropriation  where  the  owner  was  out  of  the  state,  while  section  66 
declared  that  the  power  to  so  appropriate  real  property  should  not  be 
exercised  unless  the  real  property  sought  to  be  appropriated  adjoined 
real  property  already  owned  or  appropriated  by  the  state  at  the  time 
the  description  and  die  certifirate  were  filed,  or  unless,  in  the  judgment 
of  the  board,  timber  thereon  other  than  spruce,'pine,  or  hemlock  was 
being  cut  or  removed  to  the  detriment  of  the  forest  or  the  interests  of 
the  state. 

Prior  to  January  19, 1909,  said  forest  purchasing  board  had  discuss- 
ed the  propriety  and  the  necessity  of  appropriating  the  tract  in  ques- 
tion and  had  placed  the  matter  before  the  Governor,  who  had  given  his 
oral  consent  to  such  appropriation,  and  on  that  day  the  board  passed  a 
resolution  declaring  that  in  the  judgment  of  the  board  it  was  necessary 
for  the  purposes  of  said  Adirondack  Park  to  appropriate  die  tract  in 
question  and  directing  the  state  engineer  and  surveyor  to  make  and  cer- 
tify to  the  board  an  accurate  description  of  the  same.  It  was  further 
resolved  that  the  board  should  indorse  upon  the  description  thus  to  be 
furnished  that  the  land  therein  described  be  and  the  same  thereby  was 
appropriated  for  the  purpose  of  making  the  same  a  part  of  the  For- 
est Preserve  and  Adirondack  Park,  that  said  certificate  and  indorse- 
mem  of  the  board  be  filed  in  the  oflfice  of  the  secretary  of  state  and  no- 
tice thereof  served  on  the  owner  and  a  copy  of  such  notice  with  proof 
of  service  be  recorded  in  the  derk's  office  of  the  county  of  Herkimer. 
The  state  engineer  and  surveyor  thereupon  and  under  date  of  January 
20,  1909,  made  a  description  of  said  tract  which  he  certified  to  the 
board  to  be  correct,  and  the  board  thereupon  indorsed  on  said  descrip- 
tion a  certificate  that  the  land  therein  described  had  been  appropriated 
by  the  state  for  the  purpose  of  making  it  a  part  of  the  Adirondack 
Park,  which  indorsement  was  signed  by  all  the  members  of  the 
board,  and  said  certificate  and  indorsement  were  thereupon  and  on 
January  23,  1909,  filed  in  the  office  of  the  secretary  of  state.  As  the 
owner  was  without  the  state  of  New  York,  the  board  procured  an  or- 
der from  a  justice  of  the  Supreme  Court  for  substituted  service  as 
provided  in  section  64  of  the  Forest,  Fish,  and  Game  Law,  a  copy  of 
164N.T.S.— 9 
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.said  description  and  certificate,  with  a  notice  that  the  nme  was  filed 
in  the  office  of  the  secretary  of  state  on  January  23»  1909,  and  that  the 
description  so  given  was  a  correct  description  of  the  lands  so  Bppro- 
priated,  whidi  service  became  completed  on  February  3,  190?. 

Later,  and  on  March  29,  1909,  the  Governor,  pursuant  to  a  request 
therefor,  filed  with  said  forest  purchasing  board  a  written  consent 
and  ^proval  of  said  acquisition  and  appropriation  and  a  ratification 
and  confirmation  of  his  oral  consent  and  approval  thereof  which  he  had 
previously  givoj.  From  this  statement  of  the  proceedings  had  and  tak- 
en by  the  forest  purchasing  board  it  would  seem  that  the  method  of 
procedure  adopted  was  in  strict  compliance  with  the  terms  of  the  stat- 
ute upon  the  subject,  and,  the  board  possessing  the  power  to  make  the 
appropriation  in  question,  title  to  said  land  became  vested  in  the  state. 

[  1  ]  It  is,  however,  urged  in  the  first  place  by  counsel  for  defendants 
that  the  statute  in  question  is  unconstitutional,  in  that  it  provides  for 
the  taking  of  private  property  for  public  uses  without  due  process  of 
law,  and,  in  that  ccmnection,  it  is  said  that  due  process  of  law  requires 
that  compensation  should  be  made  before  the  appropriation,  while  the 
statute  in  question  authorizes  said  appropriation  in  advance  of  such 
ccnnpensation.  There  will  be  found  in  the  books  some  judicial  utter- 
ances to  that  effect.  Overing  v.  Foote,  65  N.  Y.  269,  per  Reynolds,  C. ; 
Cooley,  Const.  Lim.  (Ed.  1868)  353,  528. 

It  was,  however,  held  by  our  old  Court  of  Errors  as  early  as  1832 
that  where  the  Legislature  authorized  the  taking  of  private  property  for 
the  use  of  the  state  it  was  sufficient  to  make  provision  for  compensation 
and  that  it  was  not  necessary  to  ascertain  the  amount  of  such  compen- 
sation or  pay  the  same  in  advance  of  such  taldng.  This  rule  seems  to 
have  been  strictly  adhered  to  since.  Rogers  v.  Bradshaw,  20  Johns. 
735;  Chapman  v.  Gates,  54  N.  Y.  133,  143;  Hamersley  v.  Mayor,  56 
N.  Y.  533,  536.  And  in  People  v.  Adirondack  R.  Co.,  160  N.  Y.  225, 
54  N.  E.  689,  the  Court  of  Appeals  sustained  the  constitutionality  of  a 
former  statute  of  which  the  present  one  is  merely  a  re-enactment 

[2]  It  is  next  said  by  defendants'  counsel  that  no  written  consent  1^ 
the  Governor  to  the  acquisition  of  this  tract  was  obtained  until  after 
the  appropriation,  whereas  the  statute  says  that  such  appropriation 
shall  not  be  made  without  the  consent  of  the  Governor.  The  statute 
does  not  require  a  consent  in  writing  nor  does  it  seem  to  make  such 
consent  a  part  of  the  appropriation  proceedings  as  there  is  no  require- 
ment that  it  should  be  filed  in  the  office  of  the  secretary  of  state  or 
recorded  as  part  of  the  record  title  of  the  state.  The  requirement  is 
apparently  a  precaution  agauist  hasty  and  improvident  action  on  the 
part  of  the  board  and  is  merely  a  limitation  on  the  same  and  not  an 
essential  part  of  the  condemnation  proceedings.  So  viewed  it  would 
seem  that  the  oral  consent  given  by  the  Governor  in  advance  of  the 
appropriation  sufficiently  complied  with  the  statute.  At  all  events  the 
written  confirmation  of  such  consent  afterwards  filed  by  the  Governor 
would  seem  to  meet  every  requirement  of  the  case. 

It  is  also  most  strenuously  urged  that  the  board  had  no  power  to 
appropriate  the  land  in  question  because  it  did  not  adjoin  other  land 
already  owned  or  appropriated  by  the  state  and  no  timber  other  than 
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Spruce^  pine  or  hemlock  was  bcai^  cut  or  removed  to  iht  detriment 
of  the  forest  or  the  interests  of  Sie  state.  It  is  conceded  that  this 
tract  did  not  adjoin  any  lands  then  owned  or  appropriated  by  the 
state  unless  the  De  Camp  tract  came  within  that  category.  This  De 
Camp  tract  adjcuned  state  lands  aoA  also  adjoined  the  Fisher  tract  in 
question.  There  had  been  no  proceedii^  t^cen  for  its  appropriation 
but  negotiations  had  been  pending  for  its  purchase  since  the  month 
of  December,  1907.  Propositions  and  counter  propositions  for  such 
sale  seem  to  have  been  made  without  any  meeting  of  minds  upon  the 
subject.  Some  time  in  January,  1909,  De  Camp  sent  a  deed  of  the 
tract  to  the  forest  purchasing  board.  Whether  ttus  deed  was'executed 
at  the  time  is  a  controverted  question.  Inman,  tiie  counsel  for  the 
board,  says  it  was  executed,  while  De  Camp  says  it  was  not  executed 
at  die  time,  but  was  merely  sulmitted  as  a  form  of  conv^ance  for 
the  a^>proTal  of  the  board.  But  whether  executed  or  not  seems  to 
me  quite  unimportant,  as  all  agree  that  it  contained  reservations  which 
were  not  acc^table  to  the  board,  and  for  that  reason  it  was  not  ac- 
cepted and  was  returned  to  De  Camp.  It  was  not  until  March  10, 
1S09,  that  the  proposition  to  purchase,  as  made  by  the  board,  was  final- 
ly accepted  by  De  Camp,  and  a  deed  was  executed,  delivered  to,  and 
accepted  by  tile  board.  The  state,  therefore,  had  no  legal  title  to  the 
De  Camp  tract  prior  to  March  10,  1909,  nor  had  it  any  equitable 
title  that  a  court  of  equity  would  recc^nize  and  enforce,  as  tiiere 
was  no  ccmtract  in  writing  for  its  purchase,  no  part  of  the  purchase 
price  had  been  paid,  and  no  possession  of  the  lands  had  been  taken 
by  the  state.  It  is  quite  clear,  therefore,  that  the  Fi^er  tract,  at  the 
time  of  the  action  taken  by  the  forest  purchasing  board,  did  not  ad- 
join land  already  owned  or  appropriated  by  the  state,  and  unless  in 
flie  judgment  of  the  board  timber  other  than  spruce,  pine,  or  hem- 
lodc  was  being  cut  or  removed  therefrom  to  the  detriment  of  the  for- 
est or  the  interests  of  the  state,  and  because  of  that  fact  the  appro- 
priation was  made,  tiie  board  ha!d  no  power  to  act  and  no  tide  passed 
to  the  state. 

With  reference  to  such  power  it  is  urged  by  the  learned  Attorney 
General  that  the  statute  should  be  so  construed  as  to  meet  the  mis- 
chiefs it  was  designed  to  prevent;  that  the  purpose  of  the  Legisla* 
hire  in  providing  for  such  appropriation  was  to  prevent  a  denudation 
of  the  Adirondack  forests  to  its  great  detriment;  and  that,  as  the 
Gaffney  contract  tiureatened  such  denudation,  the  board  was  author- 
ized from  that  contract  alone  to  determine  that  timber  was  being  cut 
thereon  contrary  to  the  provisions  of  section  66  of  the  Forest,  Fish, 
and  Game  Law,  In  other  words,  it  is  urged  that  the  statute  should  be 
construed  to  meet  the  case  of  threatened  as  well  as  actual  cutting  and 
removal  of  the  timber  thereon,  and  in  support  of  this  proposition  he 
dtes  the  familiar  maxim  of  Lord  Bacon  tiiat  a  thing  within  the  in- 
tention of  the  makers  of  a  statute  is  as  much  within  the  statute  as  if 
it  were  within  the  letter,  and  a  thing  within  the  letter  of  the  statute  is 
not  within  the  statute  unless  within  the  intention  of  the  makers.  The 
maxim  thus  laid  down  by  I/>rd  BaoHi  is  without  doubt  a  general 
canon  of  construction  in  the  interpretation  of  states.  The  cases  cited 
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in  which  this  rule  of  interpretation  has  been  applied,  however,  were 
where  individual  ri^ts  were  concerned  between  man  and  man,  or 
where  grave  public  interests  were  involved,  and  the  rule  was  invoked 
for  the  public  benefit.  I  greatly  doubt  its  ai^licability  to  a  case  where 
it  is  sought  proceedings  in  invitum  to  take  tiie  property  of  an  in- 
dividual for  me  public  use. 

[J]  It  is  elementary  law  that,  where  the  property  of  an  individual 
is  to  be  divested'  by  proceedings  against  his  will,  there  must  not  only 
be  a  strict  ccmipliance  with  all  the  provisions  of  the  statute  made  for 
his  protection  and  benefit,  but  the  plain  letter  of  the  law  must  permit 
the  action  which  it  is  proposed  to  take.  In  other  words,  in  such  cases 
the  statutes  must  be  strictly  construed  in  favor  of  the  owner  of  the 
property  which  it  is  sought  to  take.  Sharpe  v.  Speir,  4  Hill,  76;  Sharp 
v.  Johnson,  4  Hill,  92,  40  Am.  Dec.  259.  It  is  said  in  Matter  of 
Water  Commissioners  of  Amsterdam,  96  N.  Y.  358,  that  a  statute 
which  authorizes  the  taking  of  private  property  against  the  owner's 
consent  is  to  be  strictly  construed,  and  such  a  power  can  only  be  con- 
ferred by  the  use  of  unequivocal  words.  It  seems  to  me,  therefore, 
that  in  such  cases  the  court  cannot  speculate  as  to  what  the  intention 
of  the  Legislature  must  have  been,  but  must  take  the  statute  as  it  is 
and  can  onl^  uphold  the  condemnation  of  private  property  to  public 
uses  where  it  is  authorized  by  the  strict  language  of  the  statute. 

[4]  But  it  by  no  means  follows  that  the  forest  purchasing  board 
were  not  -entitled  to  consider  the  Gaffney  contract  in  tiie  determina- 
tion that  they  made.  They  were  to  consider  the  existent  facts,  and, 
in  the  light  of  surrounding  circumstances  and  threatened  devastation, 
determine  whether  such  acts  brought  tibe  case  within  the  exception 
contained  in  the  statute. 

[5]  Nor  was  such  right  of  appropriation  affected  by  the  delay  in 
instituting  the  same.  Ilie  question  is  one  of  power  only,  and  if  the 
board  possessed  the  power  to  appropriate  at  the  inception  of  the  St. 
Regis  contract,  that  power  was  none  the  less  three  years  later,  when 
a  part,  at  least,  of  the  timber  had  been  cut  and  removed,  and  that  the 
board  refrained  from  exercising  such  power  until  the  Gaffney  contract 
threatened  a  complete  denudation  of  the  tract  is  not,  in  my  judgment,  a 
sufficient  reason  for  holding  these  proceedings  invalid. 

Coming  now  to  the  conditions  which  existed  when  the  commission- 
ers took  the  action  in  question,  the  evidence  shows  that  from  10  to 
25  per  cent  of  the  timber  on  the  tract  was  balsam.  The  St.  Regis 
contract  authorized  the  cutting  and  removal  of  this  balsam  down  to 
8  inches  in  diameter  and  for  nearly  three  years  before  the  appropria- 
tion in  question  this  balsam  was  being  cut  and  removed  by  the  St. 
Regis  Company  through  its  subcontractors.  These  facts,  together  with 
the  St.  Regis  and  Gaffney  contracts,  were  before  the  board  when  the 
appropriation  was  made.  It  is  no  answer  to.  the  action  of  the  board 
to  say  that  the  cutting  of  balsam  is  no  more  injurious  to  the  forest 
than  the  cutting  of  spruce.  The  Legislature  has  seen  fit  to  exclude 
balsam  from  the  timber  that  could  be  cut  wil^iout  giving  a  right  to 
appropriate  the  land  and  it  is  not  for  us  to  inquire  the  reason  for  such 
legislative  action.  It  would  serve  no  useful  ^tpose  to  spectilate  npoh 
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the  reasons  which  led  to  this  exception  as  we  mnst  take  the  statute  as 

it  is  and  under  the  same  determine  the  right  of  the  board  to  condemn 
the  property.  The  cutting-  and  removal  of  tiie  balsam,  when  taken 
in  consideration  with  the  other  circumstances  in  the  case,  was,  as 
Commissioner  Whipple  and  Speaker  Wadsworth  of  the  purchasing 
board  both  testify,  tiie  potential  reason  which  led  to  the  appropriation. 

The  former  Attorney  General,  in  his  brief,  which  is  now  before  me, 
asserts  that  the  interest  of  the  state  as  mentioned  in  said  section  66  is 
not  a  sentimental  interest,  but  merely  an  interett  in  the  physical  char- 
acter of  the  property  owned  by  the  state,  where  sudi  cuttii^r  would 
subject  state  lands  to  fire,  drought,  or  dangers  of  injury.  I  do  not 
agree  with  this  ctmstmction  of  the  statute,  as  it  seems  to  me  that  it  at- 
taches too  narrow  a  meaning  to  the  words  thus  used.  It  was  declared 
by  the  Legislature,  in  the  act  creating  the  Adirondack  Park,  that  such 
paric  should  be  forever  reserved,  maintained,  and  cared  for  as  a 
ground  open  for  the  free  use  of  all  the  people,  for  their  health  and 
pleasure,  and  as  forest  lands  necessary  to  the  preservation  of  the  head 
waters  of  the  chief  rivers  of  the  state  and  a  future  timber  supply. 
Laws  1895,  c.  395,  §  290.  And  in  section  35  of  the  Forest,  Fish,  and 
Game  Law  it  is  said  that  the  Adirondack  Park  shall  forever  be  reserv- 
ed and  maintained  for  the  free  use  of  all  the  people. 

[•]  In  view  of  these  legislative  declarations,  it  seems  to  me  that  the 
words  "interests  of  the  state"  are  used  in  the  sense  of  interests  of  the 
people,  and  that  anything  that  detracts  from  the  uses  of  that  park  for 
healtii  or  pleasure,  or  which  tends  to  limit  or  affect  the  supply  of  water 
flowing  therefrom  into  the  chief  rivers  of  the  state,  is  detrimental  to 
the  interests  of  the  people,  and  therefore  detrimental  to-the  state.  Un- 
der an  these  circumstances  I  cannot  say  there  was  not  evidence  before 
flie  board  whidi  tended  to  sustain  the  action  that  it  took. 

[7]  This  discretionary  exercise  of  power  was  delegated  by  the  Legis- 
lature to  the  board,  and  not  to  the  court,  and  I  apprehend  the  true  in- 
quiry is  whether  the  evidence  of  existing  conditions  fairiy  tended  to 
support  the  conclusion  at  which  the  board  arrived.  If  so,  it  possessed 
jurisdiction  to  act,  and  the  sufficiency  of  such  evidence  cannot  be  in- 
quired into  in  this  collateral  proceeding.  Miller  v.  Brinkerhoff,  4  Den- 
10,118,47  Am.  Dec.  242;  Staples  v.  Fairchild,  3  N.  Y.  41, 46;  Sheldon 
T.  Wright,  5  N.  Y.  497;  Skinnion  v.  Kclley,  18  N.  Y.  355;  Potter  v. 
Ogden;  136  N.  Y.  384, 396,  33  N.  fi.  228 ;  Lamp  Chimney  Co.  v.  Brass 
&  Copper  Co.,  91  U.  S.  660,  23  L.  Ed.  336. 

[I]  It  is  well  settled  that  the  Legislature  may  delegate  the  power  of 
eminent  domain,  and  that  in  the  exercise  of  that  power  the  tribunal, 
having  acquired  jurisdiction,  acts  judicially,  and  its  determination  is 
not  subject  to  collateral  attack.  Matter  of  Union  El.  R.  Co.,  112  N.  Y. 
61, 19  N.  E.  664,  2  L.  R.  A.  359;  People  ex  rel.  Burnham  v.  Tones,  112 
N.  Y.  598,  20  N.  E.  577;  Allen  v.  Utica,  Ithaca  &  Elmira  R.  R.  Co.. 
IS  Hun,  81 ;  Matter  of  Peck,  80  Hun,  123,  30  N.  Y.  Supp.  59;  Far- 
rington  v.  Mayor,  83  Hun,  124,  31  N.  Y.  Supp.  371. 

[8]  Finally  it  is  said  that  the  proceedings  of  the  board  are  faulty, 
because  there  was  no  resolution  passed  to  the  effect  that  in  the  judg- 
ment of  the  board  timber  other  than  spruce,  pine,  or  hemlock  was  being 
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cut  or  removed  to  the  dement  of  the  forest  or  the  interests  of  the 
state.  The  members  of  the  board  say  that  the  board  m  fact  so  deter- 
mined, and  this,  it  seems  to  me^  mwts  all  the  requirements  of  the  case, 
even  though  no  formal  resolution  to  that  effect  was  ever  passed.  In 
Baker  v.  Johnson,  2  Hill,  342,  the  L^slature  had  directed  the  canal 
commissioners  to  construct  the  Black  River  Canal  and  empowered  them 
to  enter  on  and  take  possession  of  any  land  which,  in  their  judgment, 
was  necessary  for  that  purpose.  It  was  held  that  no  formal  resolution 
to  take  the  land  was  iiecessary,  and  that  entering  on  and  taking  pos- 
session of  the  land  was  a  sufficient  determination  of  such  necessity. 
See,  also,  Lyon  v.  Jerome,  15  Wend.  569;  Jerome  v.  Ross,  7  Johns. 
Ch,  340,  U  Am.  Dec.  484.  . 

[10]  Besides,  the  members  of  the  board  were  public  cheers,  charg- 
ed with  the  performance  of  public  duties,  and  the  presumption  is  that 
no  public  official  will  do  aught  which  is  against  his  official  duty,  or  omit 
to  do  aught  which  his  official  duty  requires  to  be  done.  Mandeville  v. 
Reynolds,  68  N.  Y.  528,  534;  Matter  of  Marcellus,  165  N.  Y.  77,  58 
N.  E.  796 ;  Ramsay  v.  Hayes,  187  N.  Y.  370,  80  N.  E.  193 ;  Matter 
of  Peck,  80  Hun,  122,  30  N.  Y.  Supp.  59;  Smith  v.  City  of  Buffalo,  90 
Hun,  119, 35  N.  Y.  Suf^.  635.  The  presumption  is  that  when  they  act 
it  is  within  the  line  of  their  duties,  and  that  where  they  are  require 
to  determine  certain  things  before  acting  the  action  which  they  take  is 
presumptive  evidence  that  they  have  made  such  a  determination.  Jack- 
son v.  Cole,  4  Cow.  587.  In  Best  on  Evidence  (volume  2,  §  354)  it  is 
said  that,  where  official  acts  are  legally  and  regularly  done,  courts  are 
disposed  to  uphold  the  same  by  dispensing  with  proof  of  circumstances 
which,  strictly  speaking,  are  essential  to  their  validity.  In  Demings  v. 
Supreme  Lodge,  131  N.  Y.  522,  30  N.  E.  572.  the  Court  of  Appeals 
say  that  acts  done  by  a  corporation  which  require  the  existence  of  other 
acts  to  make  them  le^ly  operative  are  presumptive  evidence  of  ^e 
latter,  and  in  Bank  of  the  United  States  v,  Dandridge,  12  Wheat  64, 
at  pages  69  and  70,  6  L.  Ed.  552,  it  is  said  by  Story,  J.,  that  the  same 
presumption  exists  in  the  case  of  public  (^cers. 

I  conclude,  therefore,  that,  even  without  proof  to  that  effect,  it  must 
be  presumed  from  the  action  taken  by  the  forest  purchasing  board 
that  they  determined  the  existence  of  the  facts  which  authorized  such 
action,  and  also,  as  no  formal  resolution  to  that  effect  is  required, 
their  action  furnished  sufficient  evidence  of  such  determination.  It  fol- 
lows that  jU(^fment  should  be  ordered  against  iJie  defendants  pursuant 
to  the  provisions  of  sections  1645  and  1646  of  the  Code  of  Civil  Pro- 
cedure. 

Judgment  accordingly. 
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OABONB  T.  BDSSO-IODICB  EBAI/TT  GO.  ^  al. 
(Supreme  Court,  Appellate  Term.  Flret  Department  April  4,  1917.) 

BILU  AITD  Nona  «=»525~AOTION  BT  IWDOBSia— PEMOTIVM  TfTUe  or  PATE»— 

"HoLDKB  in  Dux  CouBaK"— -FAiLtTsa  or  Fboov. 

The  maker  of  a  note,  sued  thereon,  Its  Indorsee,  proving  that,  when 
It  was  made,  It  was  atcreed  between  mak$r  and  payee  that  It  should  not  be 
negotiated,  bat  should  be  paid  scdely  from  money  to  becmne  due  for  work 
to  be  perfonued,  rl|^t  to  recover  Is  d^eated  In.  the  abs^ce  of  further  evi- 
dence by  plaintiff;  Negotiable  Instruments  Act  (Conaol.  Laws,  a  38)  |  98, 
providing  that,  when  it  is  shown  tktle  of  the  person  who  negotiated  the  in- 
strument was  defective,  the  bolder  has  the  burden  of  proving  that  he  ac- 
quired tbe  title  as  a  holder  in  due  course;  section  M  providing  that  title 
of  a  person  who  negotiates  an  instrument  is  defective  when  he  negotiates 
it  in  brea(;b  of  faith,  or  under  such  drcnmstances  as  amount  to  a  fraud ; 
and  section  91  defining  a  "holder  In  due  course"  as  (me  who  took  it  In 
good  fftith,  that  Is  vlthont  notice  <tf  its  Inflrmlty. 

[Ed.  Note.r-ror  other  cases,  see  BlHs  and  Notes,  Oent  Dig.  H  18^1838. 

¥tyr  other  definltionB,  see  Words  and  Phrases,  Ftzst  and  Second  Series, 
Holder  in  Doe  Course;] 

Appeal  fn»n  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 


Action  by  Martin  Garone  against  the  Russo-Iodice  Realty  Company 
and  others.   Frwn  a  judgment  for  plaintiff,  after  trial  without  a  jury, 
defendants  appeal.   Reversed,  and  new  trial  ordered. 
Argued  March  term,  1917,  before  BIJUR,  HENDRICK,  and 


Anthony  T.  Romagna,  of  New  York  City,  for  appellants. 
Philip  J.  Knobloch,  of  New  Yoric  City,  for  respondent. 

BIJUR,  J.  This  action  was  brought  by  plaintiff  as  the  indorsee  of 
a  promissory  note  payable  to  the  order  of  one  Andreozzi.  The  de- 
fendants conceded  the  execution  and  delivery  of  the  note.  Defend- 
ants' president  testified  that,  at  the  time  the  note  was  made,  an  agree- 
ment was  entered  into  between  the  payee  and  himself  that  the  same 
should  not  be  negotiated,  but  should  be  paid  solely  out  of  payments 
to  become  due  from  defendant  to  plaintiff  and  his  partner  for  cer- 
tain work  to  be  performed.  The  only  objection  taken  to  this  evidence 
was  that  it  was  not  binding  on  the  plaintiff.  The  objection  was  prop- 
erly overruled.  Thereupon,  plaintiff  offering  no  further  evidence,  de- 
fendant moved  to  dismiss  the  complaint,  which  motion  should  have 
.been  granted. 

Section  98  of  the  Negotiable  Instruments  Law  (Consol.  I^ws,  c.  38), 
provides: 

"  *   *   *   When  It  is  shown  that  the  title  of  any  person  who  has  negotiat- 
ed the  instrument  was  defective,  the  burden  is  on  the  holder  to  prove  that 
•  •   •   acquired  the  title  as  a  holder  in  due  course." 

Defendant  having  shown  that  this  note  was  negotiated  "in  breach 
of  faith  or  under  such  circtunstances  as  amounts  to  a  fraud,"  the  title 
of  the  payee  became  "defective,"  as  defined  in  sectim  94,  and  plain- 
tiff having  thereupon,  as  indorsee,  failed  to  prove  that  he  was  a  holder 

<E»Por  oUur  obms  «•»  tanw  twls  4  KKT-NVMBSR  la  aU  Kv-Nuband  IMiwu  A  IbAmm 


trict. 


WEEKS,  JJ. 


136 


164  NEW  TOBK  BUPPLBaCBMT 


(Sup.  Ct 


in  due  course  a?  defined  in  section  91,  namely,  that  he  took  the  note 
in  good  faith  (without  notice  of  the  infirmity),  his  right  to  reojvery 
thereon  was  defeated. 

Judgment  reversed^  and  new  trial  ordered,  with  $30  costs  to  appe- 
lant to  abide  the  event.  All  concur. 


FRIBSNER  T.  ATLANTIC  NAT.  BANK  OT  CITT  OV  NEW  YORK. 
(SuprenA  Gonrt,  Appelate  Tens,  Tlrst  Departmoit   ApiU  4,  1917.) 
Barks  and  Banerto  «=9l64(7)— Patuxnt  or  Check— Nomn  to  Stop  Pat- 

VXNT. 

In  action  by  depositor  agalast  bank  for  payment  of  cbedc,  after  alleged 
notice  not  to  pay  the  same,  which  notice  was  denied  by  bank,  evidenoa 
that  on  presentation  of  check  for  certlflcatloD  emidoy£  of  bank  had  refused 
to  do  so,  because  payment  bad  been,  stopped,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  IS  522- 
525.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  A.  Herman  Friesner  against  the  Atlantic  National  Bank 
of  the  City  of  New  York.  From  a  judgment  dismissing  the  complaint 
at  close  of  plaintiff's  case  after  trial  by  the  court,  he  aj^als.  Reversed, 
and  new  trial  granted,  with  costs. 

Argued  March,  term,  1917,  before  BIJUR,  HENDRICK,  and 
WEEKS,  JJ. 

Garten  &  Shenfeld,  of  New  York  City  (Stanley  Garten,  of  New 
York  City,  of  counsel),  for  appellant 

Hastings  &  Gleason,  of  New  York  City  (Edward  L.  Dennis,  of  New 
York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff,  a  depositor  in  defendant's  bank,  on  June  15, 
1916,  drew  a  check  for  $50  to  the  order  of  M.  Weinstein,  the  check  be- 
ing No.  B.  115.  On  the  same  day  he  delivered  to  defendant  a  letter  read- 
ing, "Kindly  stop  payment  on  check  No.  B  114,"  stating  the  correct 
date,  payee,  and  amount,  and  on  the  same  day  the  receipt  of  this  letter 
was  acknowledged  in  writing  by  the  defendant  through  its  cashier. 
A  month  later  the  dieck  was  paid  by  the  bank. 

Plaintiff  offered  evidence  to  the  effect  that,  on  the  very  day  the 
check  was  given,  the  witness,  on  behalf  of  the  payee,  presented  it  to  the 
bank  for  certification,  but  was  informed  by  the  gentleman  in  the  cash- 
ier's window  that  payment  thereon  had  been  stopped.  This  evidence 
was,  however,  on  objection  of  defendant's  counsel,  excluded  as  imma- 
terial; the  court  saying  finally  that  "there  is  no  such  check  as  B  114 
dated  June  15, 1916,"  etc.  The  evidence  offered  (and  it  was  so  explain- 
ed by  plaintiff's  counsel)  was  intended  to  show  that,  notwithstanding 
the  aerical  error  made  by  the  plaintiff  in  the  notice  to  the  bank  describ- 
ing the  check  as  No.  114,  when  it  was  No.  115,  the  bank  was  aware  of 
the  error,  and  knew  that  the  notice  was  intended  to  refer  to  check 
No.  115.  
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While  it  is  not  pretended  that  the  evidence  would  be  conclusive,  it 
was  certainly  some  proof  that  the  misdescription  had  become  imma- 
terial, because  the  bank  had  become  aware  of  the  true  intent  of  the 
plaintiff.  Its  exclusion  was  therefore  error,  for  which  the  juc^^ent 
must  be  reversed,  and  a  new  trial  granted,  with  $30  costs  to  appellant 
to  abide  the  event.  All  concur. 


L  I>lSOBIHnLT  OONDITOT  «S>&— DBZKCnVXB— liECEHSED  AOSnCT — ^BBITHPTIOIT. 

In  a  prosecntlra  of  eni^yfti  of  a  detoctlve  agener  for  dia(»rderly  con- 
duct. It  will  be  presomed*  lu  tbe  abaence  ttf  evld^ioe,  that  tbe  ageBf?  1b 

licensed. 

Notft—For  otber  cases,  see  Disorderly  CkHidiict,  Oent  Dig.  H 

16,  17.] 

2.  DisoftDSEZ.T  Conduct  «=»1— Shadowing  bt  DsrEcriTza— Evidence. 

A  qnlet,  nnobtniBlre,  shadowing  <tf  complainant,  from  his  bouse  to  his 
place  of  business  and,  back  to  Us  bonn^  br  detecttves,  Is  not  disorderly 

CODdOCt 

tea.  Nota— For  otlwr  cases,  see  Disorderly  Conduct,  Coit  M^.  11  I'-a] 

3.  DI80BDEBI.T  Conduct  Bihginq  Doosbsij.. 

A  detective's  ringing  of  coanplalnant's  doorbell  at  10  o'dock  p.  m.,  and 
asking  him  when  he  left  his  place  of  business,  with  nothing  to  Indicate  a 
purpose  to  annoy,  is  not  disorderly  conduct. 

[Ed.  Note.— For  other  cases,  see  Disorderly  Conduct,  Cent  I>ig.  H  1-8-1 

William  Clark  and  Tobin  Butler  were  adjudged  guflty  of  disorderly 
conduct,  and  appeal.  Reversed. 

Guggenheimer,  Untermyer  &  Marshall,  of  New  York  City  (Lau- 
rence A.  Steinhardt,  of  New  York  City,  of  counsel),  for  appellants. 

Harry  E.  Lewis,  Dist.  Atty.,  of  Brooklyn  (Harry  G.  Anderson,  Asst. 
Dist.  Atty.,  of  Brooklyn,  of  counsel),  for  the  People. 

ROY,  J.  [1,  2]  This  is  an  appeal  from  a  judgment  of  a  City  Mag- 
istrate's Court  adjudging  the  defendants  guilty  of  disorderly  conduct. 
The  appellants  were  employes  of  a  duly  licensed  detective  agency. 
The  fact  that  it  was  licensed  will  be  presumed,  in  the  absence  of  proof 
one  way  or  the  other.  See  People  v.  St.  Clair,  90  App.  Div.  242,  86 
N.  Y.  Supp.  77.  The  complainant,  one  Max  Lipinsky,  charged  that, 
the  defendants — 

'^cUug  jointly  and  In  concert  to  annoy  and  provoke  a  breach  of  the  peace,  and 
whereby  a  breach  of  the  peace  might  be  occasioned,  the  said  defendants  did 
at  10  p.  m.  on  tbe  2Sth  day  of  October,  1916,  ring  his  doorbell;  that  the  next 
day  th^  both  waited  oatslde  of  premises,  Sdia^er  street  and  Hamburg  ave- 
QQe,  ontil  deponent  came  out  and  followed  blm>  to  Flushing  and  Hamburg  ave- 
nues ;  that  on  this  date  (October  27th)  both  of  said  defendants  followed  depo- 
nent from  hte  home  at  the  above  address  to  Park  Row,  Manhattan,  during  the 
entire  distance  constantly  keeping  the  deponent  in  sight,  to  the  great  annoy- 
ance of  deponent,  wbidi  conduct  tended  to  a  breadi  of  the  peace." 

«B»Fer  ottaar  euw      aam*  topic  *  KBTT-HUIIBBB  In  kU  Kar-Nnaabarad  DigaaU  ft  IndtsM 
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The  evidence  of  the  complainant  and  his  wife  tended  to  show  that 
on  the  night  of  October  25,  1916,  at  10  o'clock  two  men  came  to 
their  door  and  rang  their  bell.  From  a  top  floor  window,  Mrs.  Lipin- 
sky  looked  out,  and  saw  the  two  men,  who  asked  for  her  husband. 
Mr.  Li|Mnsky  then  went  to  the  window,  and  they  asked  him  at  what 
time  he  quit  work,  and  when  he  told  them  5  o  dodc  they  said  that 
they  would  see  him  the  next  day.  He  offered  to  come  down  then, 
but  they  said  no,  they  would  see  him  the  next  day,  and  they  went 
away.  The  complainant  and  his  wife  say  the  two  men  were  the  de- 
fendants. The  night  was  "very  dark,"  however,  and  they  were  look- 
ing down  at  the  two  men  from  an  upper  window.  The  next  morning 
the  defendants  started  to  shadow  the  complainant  from  his  house, 
and  followed  him  that  day  to  his  place  of  business  and  back  to  his 
home  in  the  eveniqg,  and  also  the  day  following,  when  the  complainant 
swore  out  a  warrant  against  them  in  the  Magistrate's  Court.  In 
shadowing  the  complainant  the  defendants  were  quiet,  unobtrusive, 
well-behaved  in  every  way — did  not  attempt  to  speak  to  him  or  to 
attract  public  attention  to  him.  In  other  words  they  did  nothing  more 
than  what  is  commonly  known  as  keeping  a  man  under  surveillance, 
and  in  doing  this  they  were  acting  under  instructions  from  their  em- 
ployer. If  the  judgment  of  conviction  is  to  be  sustained,  it  must  be 
upon  the  theory  that  the  defendants  rung  the  complainant's  doorbell 
at  10  o'clock  at  night,  and  that  such  an  act  constituted  disorderly  con- 
duct, for  the  Court  of  Appeals  has  settled  the  law  with  reference 
to  the  other  branch  of  the  case  namely,  the  shadowing  of  the  com- 
plainant by  the  defendants.  In  the  cases  of  People  v.  Weiler,  179 
N.  Y.  46,  71  N.  E.  462,  LAnn.  Cas.  155,  and  People  v.  St.  Clair,  179 
N.  Y.  578,  72  N.  E.  1147,  the  Court  of  Appeals  held  that  following 
a  person  through  the  streets — that  is,  dogging  a  person — did  not  con- 
stitute disorderly  conduct,  when  it  was  being  done  by  a  regularly 
licensed  detective  bureau.  Of  course,  the  sludowing  may  be  done 
in  a  manner  to  justify  Iht  person  shadowed  in  having  the  detective 
arrested ;  but  there  was  nothing  in  the  conduct  of  the  defendants,  so 
far  as  their  following  the  complainant  was  concerned,  which  distin- 
guishes the  present  case  from  either  of  the  cases  above  cited,  and 
necessarily  I  am  bound  to  respect  and  follow  the  decision  of  the  Court 
of  Appeals.  Being  shadowed  by  a  private  detective  is  certainly  an- 
noying, but  if  the  courts  are  to  hold  that  it  is  illegal  the  Legislature 
must  pass  a  law  to  that  effect 

[8]  It  remains  to  be  considered  whether  the  judgment  can  be  af- 
firmed upon  the  theory  that  the  ringing  of  the  complainant's  doorbell 
under  the  circumstances  above  disclosed  constitutes  disorderly  con- 
duct. It  seems  rather  difficult  to  urge  a  proposition  which  to  the 
court's  mind  seems  so  obvious.  There  was  nothing  about  the  ring- 
ing of  the  bell  which  indicated  any  purpose  to  annoy  or  to  provoke 
a  breach  of  the  peace.  Doubtless  the  ringing  of  a  doorbell  may  be 
accompanied  with  such  other  actions  or  associated  with  such  a  pur- 
pose or  motive  indicated  by  conduct  so  that  a  judgment  of  disorderly 
conduct  could  be  predicated  upon  it  But  I  cannot  see  anything  in 
the  evidence  that  would  justify  such  a  conclusion  in  this  case.  With 
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the  element  of  shadowing  necessarily  eliminated  ircm  the  case  under 
the  decisions  in  the  Court  of  Apjwals,  the  charge  of  disorderly  con- 
duct comes  down  to  this :  That  at  10  o'clock  p.  m.  on  October  25th 
the  defendants  i;ang'  the  complainant's  doorbeU,  asked  him  when  he 
left  his  place  of  business,  and  said  that  they  would  not  wait  to  see 
him  that  night;  but  would  see  him  the  following,  day,  and  then  went 
away.  Obviously  this  would  not  constitute  disM-(^ly  conduct.  But 
it  seems  to  me  that  there  might  wdl  be  reas(»iable  doubt  in  the  mind, 
after  reading  the  t^timony  concemu^  the  question,  whether  it  was 
the  ^defendants,  or  either  one  of  them,  who  rang  the  doorbell.  They 
both  flatly  denied  going  to  the  house  on  the  night  in  question,  or 
ringing  the  bell.  Neither  the  complainant  nor  his  wife  was  near  the 
defendants  that  night  They  only  saw  them  from  an  upper  window. 
The  night  was  "very  dark."  Under  sudi  circumstances  I  doubt  very 
much  whether  the  complainant  or  his  wife  could  see  the  defendants 
sufficiently  to  be  able  to  identify  them. 

JvtdgmsDt  of  convictitm  is  revers^,  die  defendants  discharged, 
their  ones  remitted,  aw^  their  finger  prints  ordered  surrendered  for 
destruction. 


199  Misc.  Bep.  467) 

SOHAFFER  V.  MECHANICS'  &  TRADEBS'  INS.  00. 

(M  oDldpal  Court  ot  01^  of  New  Zoik,  Boroogh  itf  ManUattui,  Beomd 
District.  Mazeb,  191T.) 

L  Ooom  «»189(8)— OttAiras  or  T^UB— Rksidbitob  or  Pahtibb. 

Under  Hm^t^pol  Court  Code  (Laws  1915.  c.  270)  S  17,  saM.  1,  prorldlng 
tbat  an  action  srast  be  brougbt  in  a  dUtrlct  In  whicb  either  plAlntlfC  or  de- 
fendant, or  one  of  them,  resides,  defendants  cannot  have  a  change  of 
renae  from  the  Second  district  ot  Kfantaattan  to  the  Third  district,  where 
plaintiff  resided  in  the  Second  district,  and  bad  only  a  place  ot  business 
in  the  Thli-d. 

[Ed.  Nota— For  otlier  caaoB.  see  Courts,  Cent  Dig.  II  40e,  429,  45&] 

2.  CouBTB  ^»189<8>~-Chan6b  of  VnmTB— DnrsBEirr  Bobouohs. 

Under  Municipal  Conrt  Code,  !  7,  sabd.  3,  aathorizlng  the  president  of 
the  board  of  JasUces  to  transfer  cases  for  trial  from  one  district  to  an- 
other in  the  same  borough,  and  section  17,  Bubd.  S,  proTldiog  that  nothing 
sliall  be  coDstrued  to  prevent  a  transfer  of  cases  from  one  district  to  an- 
other in  the  same  txn-ough,  the  conrt  cannot*  on  petition  oC  deCsndants, 
change  venue  from  one  borough  to  another. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  ||  409,  428,  468.] 

Separate  actions  by  Leo  D.  Schaffer^  trading  as  the  Hellen  Dress 
Company,  against  the  Meclumics'  &  Traders'  Insurance  Company, 
against  the  Newark  Fire  Insurance  Company,  against  the  German 
Fire  Insurance  Company  of  Peoria,  and  against  Uie  Home  Fire  In- 
surance Company.  On  defendants'  motions  for  chuige  of  venue.  Mo- 
tion denied. 

Leo  Levy,  of  New  York  City,  for  the  motion. 
Goldstein  &  Goldstein,  of  New  York  City,  opposed. 

LEVY,  J.  This  is  a  motion  that  comes  before  me  as  Presiding  Jus- 
tice of  die  court  for  a  change  of  venue  in  die  above-entitled  actions 
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from  the  Second  district,  Manhattan,  to  either  die  Third  district,  Man- 
hattan, or  the  Second  district,  Bnmx,  upon  the  grounds,  substantially: 

"<a)  That  aa  Impartial  trial  cannot  be  had  In  fbe  dlatrlct  In  whldi  Qiese 
actions  are  tnought;  *  *  •  and  (b)  tbat  tbe  enda  of  Jusace  would  be 
prcnnoted  by  tbe  diange  of  place  of  tbls  trlaL**  * 

Hiese  actions  were  commenced  against  these  several  defendants  to 
recover  in  total  the  sum  of  $3,158.97  upon  policies  of  fire  insurance 
covering  the  plaintiff's  prc^rty  while  contained  in  the  premises  No. 
147  West  Thirty-Sixth  street,  in  this  boroi^,  and  whidi  aggregate 
some  $5,000,  and  issue  was  joined  durii^  the  month  of  April,  1916. 
From  the  defendant  the  Mechanics'  &  Traders'  Insurance  Company 
is  sought  the  stmi  of  $774.24,  from  the  defendant  the  Newark  Fire 
Insurance  Company  a  similar  sum,  from  the  defendant  the  German 
Fire  Insurance  Company  of  Peoria  the  sum  of  ^10.49,  and  from  the 
Home  Insurance  Company  the  sum  of  $1,000,  each  as  a  proportionate 
share  of  alle^^ed  settlement  agre^ents  made  betvreen  these  parties  f<M* 
damages,  wmch  the  plaintiff  claimed  to  have  suffered  by  reason  of 
a  fire  occurring  in  the  aforementioned  premises  on  the  7di  day  of 
December,  191?.  The  defendants  claim  that,  subsequent  to  tlie  raa\dng 
of  these  agreements,  they  discovered  evidence  of  incendiarism,  as  weU 
false  proof  of  loss,  and  therefore  repudiated  the  settlements,  upon  the 
theory  that  they  were  procured  and  induced  by  fraud  and  misrepre- 
sentation— a  perfectly  good  defense,  if  true. 

In  support  of  the  motion  it  is  alleged  that  counsel  ^  for  the  moving 
parties  had  considerable  experience  during  the  last  8  or  10  years  in  the 
trial  of  causes  such  as  these  in  this  district,  repres«iting  defen<^t 
fire  insurance  companies,  on  claims  arising  upon  fire  losses,  and  that 
during  the  examination  of  talesmen  he  was  unable  to  secure  men  who 
had  not  previously  presented  claims  against  fire  insurance  compianies. 
It  is  further  insisted  that  this  district  is  so  constituted  that  the  com- 
munity interest  is  conspicuously  maintained;  that  most,  if  not  all,  of 
the  talesmen  summoned  are  naturalized  citizens  whose  knowledge  of 
the  English  language  is  not  the  best,  and  that  very  few  of  them  have 
been  educated  in  American  schools;  that  there  is  a  deep  sympathy 
for  persons  occupying  the  position  of  this  plaintiff,  and  that  an  un- 
just and  grave  prejudice  exists  ag^unst  insurance  companies,  so  much 
so  that,  no  matter  what  the  facts  be  and  no  matter  how  righteous  tlic 
defense,  it  is  simply  impossible  to  secure  a  verdict  in  behalf  of  a 
defending  insurance  company.  In  fact,  a  reading  of  the  moving  pa- 
pers tmhesitatingly  leads  one  to  the  absolute  inftfence  that  die  caliber 
and  the  character  of  these  talesmen  are  such  as  to  render  them  wholly 
unfit  for  this  rather  high  public  service.  There  is  vague  and  veiled 
suggestlwi  that  for  the  purpose  of  unjust  enrichment  these  men  permit 
themselves  to  be  engaged  in  certain  improper  practices,  which  give 
rise  to  the  bias  complained  against  To  comment  upon  the  latter, 
would,  it  seems  to  me,  dignify  a  generality  that  deserves  no  other 
treatment  than  to  be  summarily  dismissed.  The  moving  papers  also 
la^  claim  to  the  establishment  by  the  plaintiff  of  a  fictitious  residence 
within  the  territory  of  this  district,  in  order  to  there  secure  a  trial  of 
this  action,  that  the  plaintiff  mig^t  enjoy  the  advantages  of,  and  the 
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defendants  suffer,  from,  the  nithpr  grave  and  alarming  conditions 
pointed  out  Of  course,  these  allegations  are  denied  by  the  answering 
affidavits. 

[1]  Section  17,  subdivision  1,  of  the  Municipal  Court  Code  (Laws 
1915,  c.  279),  in  part  provides: 

"An  action  mutt  be  btoustat  In  a  district  In  which  either  the  plalntlfl  or  de- 
fendant or  one  of  ttie  plaintiffs  or  one  of  the  defendants  reH4e$.   *   •   «  " 

This  disposes  of  the  defendants*  claim  to  a  transfer  of  this  cause 
to  the  Third  district,  Manhattan,  for  concededly  the  premises  No. 
147  West  Thirty-Sixth  street,  which  is  within  the  latter  district,  was 
merely  the  place  of  business  of  the  plaintiff  and  not  his  residence. 
[2]  Subdivision  2  of  this  section  also  in  part  provides: 
"If  the  action  is  brought  in  the  wrong  district.  It  vaj  nevertbeleH  remain 
there  unless  the  defendant  4emand»  that  It  be  transfened.  Sach  demand 
mu*t  be  made  In  wilting  and  filed  with  the  cleA  before  or  at  joinder  of  1«- 
«».**•• 

Here  issue  was  joined  during  April  of  last  year,  and  no  demand,  as 

required  by  the  fc»%going  provisions,  was  made  or  filed ;  but  the  de- 
fendants present  these  motions  pursuant  to  authority  claimed  by  them 
as  existing  within  subdivision  3  of  secticm  7  and  subdivision  5  of 
section  17  of  the  Municipal  Court  Code.  Section  7,  subdivision  3,  au- 
thorizes the  president  of  the  board  of  justices  of  this  court,  among 
other  thini^  to  "transfer  cases  for  trial  from  one  district  to  another 
« the  same  borough/*  Section  17,  subdivision  5,  in  part  provides : 

"Xodilng  In  this  sectloD  shall  be  constraed  to  prevent  *  *  *  the  preai- 
deot  of  the  board  of  Justices  from  transferring  cases  from  one  district  to 
another  in  the  tame  boroueh." 

Having  disposed  of  the  matter  of  the  transfer  to  the  Third  District 
the  defendants'  application  in  the  alternative  calls  for  a  change  to  the 
Second  district  of  the  Bronx.  Clearly  I  am  without  power  to  grant 
that,  for  in  both  subdivision  3  of  section  7  and  subdivision  5  of  sec- 
tion 17  I  am  limited  to  an  exercise  of  the  right  to  transfer  causes  or 
to  change  the  venue  from  one  district  to  another  in  the  same  borough. 
This  court  being  in  the  borough  of  Manhattan,  and  the  place  to  which 
the  transfer  is  sought  being  in  the  borough  of  the  Bronx,  two  P^^- 
rate  and  different  boroughs,  neither  provision  is  of  any  aid.  The 
motion,  for  these  reasons,  must  be  denied. 

Were  it  not,  however,  for  the  gravity  of .  the  charges  laid  by  the 
moving  papers,  I  should  content  myself  with  this  disposition.  I  can- 
not, however,  reconcile  myself  to  permitting  them  to  go  unchallenged. 
My  opinion  is  that  the  assault  upon  the  integrity  of  the  jurors  of  this 
court,  as  a  class,  is  not  only  wholly  unwarranted,  but  absolutely  cruel 
The  men  of  this  community  who  are  endeavoring  to  do  their  public 
duty  by  yielding  up  of  their  precious  time,  that  which  is  essential  to 
proper  jury  service,  hardly  need  any  defense  from  me;  but,  lest  m^ 
silence  be  regarded  as  tantamount  to  assent,  tacitly,  at  least,  in  their 
behalf  I  vigorously  resent  these  unjust  imputations.  Then,  too,  I  con- 
sider this  a  most  unfortunate  reflection  upon  the  commissioner  of 
jurcvs  of  this  county.  Section  121  of  the  Municipal  Court  Code  pro- 
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vides  the  manner  and  the  means  by  and  from  which  jurors  for  this 
court  shall  be  chosen,  and  perhaps  it  may  be  well  to  give  the  very  lan- 
guage of  this  enactment,  in  part  at  least: 

"Trita  juron  tor  sudi  terms  shall  have  the  aanw  gfualtiloadofM  and  sball  be 
aeteded,  drawn  and  noHfled  by  the  tame  authoritteM  and  In  the  same  manner 
as  trial  furort  of  the  Supreme  Covrt  held  in  the  county  In  which  sue*  terms 
are  held ;  and  all  prorlslons  of  the  Judldary  law  and  of  the  Oode  of  CItII 
Procedure,  as  they  may  be  amended  from  time  to  time,  except  such  as  are  In- 
consistent with  this  act,  are  hereby  made  to  apply  to  this  court  and  to  trial 
Jurors  therein.  •  ♦  •  So  far  as  the  oommistioner  of  juror*,  •  •  • 
shall  find  It  to  be  pradicfible,  each  Juror  drawn  sball  be  summoned  to  the  dis- 
trict nearest  to  his  residence  or  place  of  butinas.  Su(^  Jurors  shall  be  paid, 
the  same  compensation  as  trial  Jurors  In  the  Bupreme  Court  held  In  the  county 
In  which  they  serve." 

Unlike  the  practice  of  old,  when  perhaps  just  criticism  might  have 
been  leveled  against  our  then  jury  system,  at  present,  the  commissioner 
of  jurors  is  charged  with  the  serious  responsibility  of  selecting,  draw- 
ing, and  notifying  the  talesmen;  they  are  required  to  have  &e  same 
qualifications  as  tiiose  drawn  for  the  Supreme  Court;  he  is  charged 
with  the  du^  of  determining  these  qualifications,  and  upon  him  de^ 
volves,  not  only  these  duties,  but  also  the  power,  so  far  as  he  "finds  it 
to  be  practicable,"  to  summon  jurors  to  the  district  nearest  their  resi- 
dence or  place  of  business.  In  this  manner,  experience  has  demon- 
strated that  a  considerable  number  of  the  talesmen  who  are  now  serving 
actually  do  not  reside  within  the  territory  of  this  judicial  district  and 
c<»ne  from  parts  entirely  remote.  All  the  provisions  of  the  Judiciary 
Law  and  the  Code  of  Civil  Procedure,  as  diey  have  bearing  on  either 
the  qualifications  or  method  of  selection  of  jurors,  are  made  to  apply 
to  this  a>urt,  and,  if  omission  was  occasicmed  in  any  respect,  it  must 
have  been  the  omission  of  the  commissioner  of  jurors.  I  have  been  in 
attendance  very  frequently  at  the  latter's  office  in  behalf  of  tiie  court, 
at  die  selection  and  drawing  of  jurors,  and  I  can  confidently  speak 
from  personal  knowledge  and  observation  that  this  court  receives  pre- 
cisely the  same  consideration  in  regard  to  its  talesmen  as  do  the  various 
other  courts  within  the  coimty. 

Counsel,  therefore,  is  apparently  in  error,  and  I  shall  not  comment 
upon  the  matter  of  crimination  contained  in  the  papers,  nor  upon  the 
recital  of  what  he  reg^ds  as  his  unfortunate  experience  in  tfie  trial 
of  causes  in  this  district,  except  to  say  that  the  juries  which  he  was 
obliged  to  meet  during  all  these  years  might  properly  have  felt  that 
their  verdicts,  as  rendered,  were  entirely  just.  Besides,  I  have  come  to 
regard  his  charges  as  being  entirely  too  general,  and  if  he  feels  aggriev- 
ed he  might  promptly  apply  to  the  commissioner  of  jurors  and  there 
receive  such  consideration  as  he  may  be  deserving.  Since  the  argument 
of  this  motion  I  have  diligently  and  studiously  inquired  into  ^e  pre- 
vailing conditions — ^which  occasioned  the  delay  of  tfiis  decision — and  I 
learn  Irom  my  associates,  who  have  presided  over  the  jury  parts  of  this 
court,  that  the  jury  service  of  our  talesmen  is  highly  satisfactory; 
that  the  verdicts  indicate  conscientious  endeavor  to  do  only  the  right. 
These  distinguished  associates  of  mine  are  well  known  to  be  of  the  vis- 
iting judges,  not  those  residing  in  this  communis,  but  altogether  judges 
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who  come  from  every  other  part  of  the  city.  It  is  equally  well  known 
that  the  two  juiy  parts  of  this  court,  since  their  formation,  exclusive- 
ly, have  always  been  presided  over  by  judges  other  than  frcnn  this  dis- 
trict. It  is  significant,  too,  that,  as  these  judges  observe,  casualty  and 
railroad  companies,  both  defending  large  volumes  of  litigation  in  this 
district,  have  crane  to  the  practice  of  demanding  jury  trials.  To  my 
way  of  thinking,  fire  insurance  companies  relatively  occupy  a  posi- 
tion almost,  if  not  entirely,  identical  with  that  of  casualty  and  railroad 
companies  in  the  matter  of  litigation  in  this  part  of  the  cty ;  and  why 
jurors  should  act  in  re^>ect  of  tfie  two  last  named  in  one  manner  and  as 
to  fire  insurance  ccxi^Mmies  in  a  diame^ically  oj^site  one  is  difficult 
fen*  me  to  conceive,  unless  even-handed  justice  requires  it  It  may  be 
true  that  a  large  number  of  our  citizens  are  of  the  naturalized  class ; 
it  may  also  be  true  that  few  of  them  were  fortimate  enough  to  enjoy 
attendance  in  our  common  schools ;  but  neither  nor  both  of  these  mis- 
fortunes make  for  a  lack  of  intelligence  or  honesty,  and  do  not  neces- 
sarily mean  that  the  talesmen  are  not  sufficiently  well  equipped  to  ade- 
quately tmderstand  our  language. 

On  the  contrary,  a  higher  effort  to  acquire  educaticm  is  unknown  any- 
where in  this  r^mblic.  There  are  more  public  and  private  schools 
within  this  judicial  district,  I  dare  say,  than  witfiin  any  other  similar 
territory,  tiie  city  over.  The  intelligence  of  the  citizenship  of  this  com- 
munity is  too  well  known  to  permit  of  unearned  rebuke  of  this  charac- 
ter, and  finally,  were  it  not  for  the  legal  impediments,  I  do  not  hesitate 
to  say  that  I  would  have  summarily .  denied  this  motion  upon  the 
merits. 

Motion  therefore  denied,  with  $10  costs  to  the  plaintiff. 


(80  Misc.  Bep.  447) 

Xa  re  DATIS*  WILL. 
(3anogBte*8  Court,  New  York  County.   Mardi  24,  1917.) 

L  COUBTS  «=3202(4) — SUBBOQATB  RBCOBDS — COBBECTION. 

The  requliiement  of  Code  Civ.  Proc.  %  2620,  that  the  surrogate  record 
every  will  probated  in  his  office,  contemplates  a  correct  record,  and,  If  he 
records  it  Incorrectly,  he  presumably  has  power  to  correct  his  records. 

[Ed.  Note.~For  other  cases,  see  Courts,  Cent.  Dig.  f  485.] 

2.  GOCBTB  «S»19S— JlTBiaDICTIOlT — SUBBOOATX. 

Jurisdlctton  ot  the  surrogate  by  Imiillcation  Is  not  mnch  favored,  and 
the  ImpUcatlMk  in  any  event  must  be  eztrran^  dear. 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  H  46»,  471-475,  478.] 

8.  CouBTs  «=3202(4)— JuKisDzcnoN — Sdbbogatb— CoBBBcnon  or  Bbcobos. 

Under  Code  <Ay.  Proc.  |  2490,  empowering  the  sumwate  to  open  or 
modify  a  decree  or  grant  a  new  trial  for  clerical  error,  and  to  proceed 
ordinarily  as  a  court  having  Jurisdiction  of  the  matters  before  him  at 
common  law,  and  sectlcHi  2510,  empowering  the  surrogate  to  administer 
justice  in  all  matters  relating  to  affairs  of  decedents,  and  section  24S6, 
requiring  the  surrogate  to  record  all  wills,  he  has  power  upon  proper  evi- 
dence to  correct  an  Incorrect  record  at  a  will  protwtted  in  his  office. 

[Ed.  Note.— £\>r  other  :casds.  see  Courts,  Cmt  Dig.  }  4S5J 

«S3For  odier  caui  sm  sum  topic  ft  KST-NUHBBR  In  all  K«j-NiiDMrta  Dlseau  ft  ladex^ 
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Proceeding  in  the  estate  of  James  T.  Davis,  deceased.  Application 
by  Dorothy  F.  Davis  for  leave  to  correct  the  records  of  the  Surrogate*s 
Court  recording  the  last  will  and  testament  of  deceased.  Application 
granted,  and  record  amended  nunc  pro  tunc. 

Hendrick  &  Hcndrick,  of  New  York  City  (Worden  E.  Winne,  of 
New  York  City,  of  counsel),  for  petitioner. 

Thomas  Fahey,  of  New  York  City,  for  J.  Bmce  Robertson. 

A.  Perry  Osbom,  of  New  York  City,  special  guardian,  for  Guy  R. 
Robertson. 

Samuel  J.  Wagstaff,  of  New  York  City,  speda]  guardian,  for  Edith 
C.  Davis  and  Albert  Herbert  Davis. 

FOWlvER,  S.  This  is  an  application  by  Dorothy  F.  Davis  for  an 
order  directing  the  correction  of  the  record  of  a  wfll  probated  in  this 
court.  The  original  will  is  not  produced  on  the  application,  but  it  is 
alleged  that  there  is  an  error  in  the  recording  of  the  last  will  and  tes- 
tament of  James  T.  Davis,  deceased.  The  original  will  appears  to  be 
lost. 

The  petition  sets  forth  that  the  last  will  and  testament  of  James  T. 
Davis  was  duly  admitted  to  probate  in  tiiis  court  on  the  5th  day  of 
June,  1899,  and  that  letters  testamentaiy  thereon  issued  to  Henry  C. 
Miner  and  Mary  Louise  Davis.  It  is  further  alleged  that  in  and  by 
the  first  paragraph  of  said  will  the  testator  devised  certain  real  prop- 
erty of  which  he  died  seised,  known  as  No.  127  East  Fifteenth  street. 
New  York  City,  to  his  widow,  'Mary  Louise  Davis,  for  the  term  of  her 
natural  life,  and  upon  her  death  devised  said  property  in  fee  to  his 
brother,  Albert  H.  Davis.  Said  will  further  provided  by  the  second 
paragraph  thereof  that,  in  the  event  said  Albert  H,  Davis  should  pre- 
decease the  said  Mary  Louise  X>avis,  said  property  was  then  devised 
unto  the  executor  and  the  executrix  named  therein  in  trust,  with  power 
to  sell  the  same,  subject  to  the  said  life  estate  of  Mary  Louise  Davis, 
and  to  divide  the  proceeds  derived  from  such  sale  equally  among  cer- 
tain remaindermen.  The  said  Albert  H.  Davis,  who  was  the  father 
of  the  petitioner  in  this  proceeding,  died  on  the  ISth  day  of  February, 
1916.   Mary  Louise  Davis,  the  life  tenant  is  still  living. 

The  said  last  will  and  testament  is  recorded  in  Liber  608,  page  404, 
of  Wills,  in  Ihe  office  of  the  surrogate  for  this  county.  As  actually 
recorded  it  reads  as  follows : 

"Second.  Should  my  brother,  Albert  H.  Davis,  die  before  my  wife,  Uary 
Louise  Davis,  I  give,  derlse  and  bequeath  tiie  said  before  mentioned  real  prtv- 
erty  No.  127  Bast  Fifteenth  street,  to  my  executor  and  ^ecutrlx  In  tnut  vlth 
power  to  sdl  the  same  subject  to  the  life  estate  of  my  wife,  Mary  Louise  Da- 
vis, imd  to  divide  the  proceeds  derived  from  such  sale  equally  among  and  be- 
tween the  lawful  children  of  my  niece,  Mrs.  Walter  P.  Bobertson,  share  and 
share  alike." 

The  petition  alleges  that  the  error  committed  in  the  recording  of 
the  original  will  of  James  T.  Davis  consists  in  the  omission  of  the 
words  "the  lawful  children  of  my  brother,  Albert  H.  Davis,  and"  in 
the  second  paragraph  thereof,  and  that  the  recorded  instrument  should 
read  as  follows: 
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"Second.  Sbonid  my  tmither.  Alfred  H.  Darlv,  die  before  my  wife,  Mary 
Louise  Davis,  I  give,  devlge  and  bequeath  said  before  mentioned  real  property 
No.  127  East  Fifteenth  street,  to  my  executor  and  executrix  in  trust,  wltb 
power  to  sell  the  same,  subject  to  the  said  life  estate  of  my  wife,  Mary  Louise 
Davis,  and  to  divide  the  proceeds  derived  fronr  such  sale  equally'and  amon; 
and  between  the  lawfnl  children  of  my  brother,  Albert  H.  Davis,  and  the  law- 
fnl  children  o(  my  niece,  Un.  Walt»  P.  Bobertaon,  Aare  and  share  alike.*' 

In  accordance  with  the  prayer  of  the  petition  a  citation  was  issued 
out  of  this  court  to  all  the  children  of  tfie  said  Albert  H.  Davis  and 
Mrs.  Walter  P.  Robertson  to  show  cause  why  the  prayer  of  the  pe- 
tition should  not  be  granted.  Upon  the  return  of  the  citation  the  sur- 
rogate, because  of  the  adversity  of  interests  between  the  two  sets  of 
infants  interested  in  this  proceeding,  appointed  A.  Perry  Osbom,  Esq., 
special  guardian  for  Guy  R.  Robertson,  and  Samuel  J.  WagstafT,  Esq., 
special  guardian  for  Edith  C.  Davis  and  Albert  Herbert  Davis.  The 
only  other  appearance  in  the  {mxxeding  was  J.  Bruce  Robertson,  who 
appeared  by  his  attorney,  Thomas  Fahey. 

Upon  the  hearing,  which  was  directed  to  be  held  by  the  surrogate, 
and  which  was  not  contested,  it  developed  that  at  the  instance  of  the 
petitioner  an  examination  of  the  recorded  instrument  and  a  search  of 
•  the  records  of  this  court  was  made  by  Worden  E.  Winne,  her  attor- 
ney, who  found  that  the  original  will  had  been  taken  from  this  court 
on  June  10,  1905,  by  one  Warren  S.  Burt,  for  the  purpose  of  using 
the  same  as  an  exhibit  in  a  Municipal  Court  action  then  pending,  in 
which  some  of  the  parties  to  this  proceeding  were  interested,  Mr. 
Winne  then  called  at  the  Municipal  Court  in  order  to  search  the  rec- 
ords thereof  for  the  will  in  question,  and  found  that  owing  to  a  fire 
that  the  court  records  were  not  in  regular  order.  He  succeeded,  how- 
ever, in  finding  the  papers  in  the  action  brought  by  the  widow  of  James 
T.  Davis  against  Albert  H.  Davis,  but  did  not  find  among  them  the 
original  will  of  James  T.  Davis.  Subsequently  a  further  search  was 
made  among  the  papers  of  Mr.  Burt,  who  had  died  in  February,  1916, 
by  his  associate,  Mr.  Fahey,  and  by  Mrs.  Maria  A.  Burt,  widow  of 
Mr.  Burt,  but  to  no  purpose.  Thereupon  there  was  placed  on  the 
stand  Maurice  Meyer,  an  attorney  and  counselor  at  law,  who  testified 
that  he  was  for  many  years  the  attorney  for  James  T.  Davis,  and  pre- 
pared the  will  which  was  probated  in  this  court  on  the  5th  day  of 
June,  1899.  He  also  testified  that  he  acted  as  a  witness  to  the  will 
along  with  a  clerk  in  his  office,  whose  whereabouts  are  now  unknown. 
He  then  produced  a  copy  of  the  will  of  James  T.  Davis,  which  he 
testified  was  an  oflice  copy  prepared  at  the  same  time  as  the  original. 
Mr.  Meyer  further  testified  that  this  copy  was  prepared  and  retained 
in  his  office,  pursuant  to  his  custom  in  such  matters,  and  was,  "to  the 
best  of  his  knowledge,  belief,  and  recollection,"  a  true  copy  of  the 
original.  The  copy  of  said  will  received  in  evidence  contains  the  clause 
alleged  to  have  be«i  omitted  in  the  instrument  as  recorded  in  this  office. 
None  of  this  testimony  was  objected  to,  and  it  was  taken  without  ob- 
jection. 

I  hesitate,  in  view  of  the  failure  to  produce  the  original  will  of  James 
T.  Davis,  to  grant  this  apf^icatioo.   But  the  acquiescence  of  ul  the 
parties  interested,  and  the  uncontradicted  prooCs  •submitted  in  support 
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of  the  petiticm  seem  to  justifv  it,  if  I  have  jurisdiction.  The  important 
question  in  this  proceeding,  however,  has  to  do  with  the  power  of  the 
surrogate  to  grant  the  relief  sought 

I  may  remark  parenthetically  that,  had  the  ori^nal  will  been  set  out 
in  the  decree  of  probate,  or  a  true  copy  thereof  annexed  to  the  decree, 
this  application  would  not  have  been  necessary.  I  have  often  inti- 
mated in  this  court  that  in  my  judgment  such  was  the  better  practice, 
and  whenever  tbe  constituents  or  text  of  the  will  was  in  doubt  I  have 
insisted  on  it.  But  I  have  long  hesitated  to  insist  in  other  cases  on 
any  such  practice,  in  view  of  the  long-established  practice  to  the  con- 
trary. In  wills  of  vast  estates  the  innovation  mi^ht  be  useful,  espe- 
cially if  the  record  of  wills  were  to  be  destrc^ed  m  any  way  and  the 
original  will  then  lost  or  destroyed.  A  certified  copy  of  a  decree  of 
probate,  setting  out  the  will  ^obated,  would  be  evidence  in  any  court. 

When  the  will  of  James  T.  Davis  was  probated,  the  original  will 
was  to  be  retained  by  iht  surrogate  until  tht  expiration  of  one  year 
after  it  had  been  recorded,  and  then  it  could  be  returned  unless  there 
was  a  proceeding  to  revoke  probate,  to  the  person  delivering  it,  or  un- 
der certain  circumstances  to  other  persons.  2  R.  S.  66,  §  54;  section 
2635,  former  C.  C.  P.  This  provision  has  since  been  repealed  by  the 
latest  revision  of  the  Surrogates*  Law. 

[1]  TTie  surrogate  is  required  to  record  in  his  office  every  will 
therein  probated.  Chapter  38,  Laws  of  1787;'  1  R.  L.  of  1813,  p.  364; 
2  R.  S.  pp.  57,  58,  60,  68 ;  section  2623,  old  C.  C.  P. ;  section  2620, 
present  U.  C.  P.  The  obligation  to  record  probated  wills  certainly  re- 
quires the  surrogate  to  .record  them  correctly  and  where  they  are  re- 
corded incorrectly  the  chief  recording  officer  presumably  has  power 
to  make  the  record  conform  to  the  fact.  The  statute  now  prescribes 
that  a  book  shall  be  kept  for  the  purpose  of  recording  wills.  Section 
2486,  C.  C.  P.,  requires  tliat  each  surrogate  must  provide  and  keep 
the  following  books : 

"SuMWlslon  1.  A  record  book  of  wills,  la  whidi  must  be  recorded,  at  lengtb, 
every  will  required  by  law  to  be  recorded  In  hla  office  and  the  decree  admitting 

it  to  probate." 

[2]  I  do  not  find  any  statute  which  expressly  confers  jurisdiction 
on  the  surrogate  to  grant  the  relief  sought  under  the  circumstances  set 
out  in  this  proceeding.  If  he  has  it  at  all  it  results  by  implication  only. 
A  jurisdiction  by  implication  never  has  been  and  is  not  now  mudi 
favored  in  courts  of  this  character.  The  implication  in  any  event  must 
be  extremely  clear  to  be  sustained.  It  is  a  general  principle  of  law 
that  the  surrogate's  jurisdiction  is  peculiar  andparHcular,  as  titat  of  all 
courts  of  like  character  in  common-law  countries  has  been  for  time 
out  of  mind.  There  is  nothing  new  about  this  limitation  to  lawyers 
who  have  a  comprehensive  knowledge  of  the  jurisprudence  of  the 
common  law,  although  it  is  sometimes  intimated  by  our  conrts  as  a 
principle  confined  to  the  Surrogate's  Court  of  New  York. 

Whenever  I  find  no  precedent  for  the  surrogate's  judicial  action  in 
statutes  or  in  our  own  bodes  or  in  the  books  of  the  common  law  I 
am  somewhat  careful  not  to  usurp  judicial  powers  f nmi  mere  impli- 
cations.  That  there  is  a  jurisdiction  somewhere  to  grant  the  relief 
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sought  I  have  oo  doubt  Whether  the  surrogate  has  it  is  the  <sn\y  ques- 
tion. 

In  Matter  of  Meyer,  72  Misc.  R«p.  566.  569,  131  N.  Y.  Supp.  27, 1 
attempted  to  classify  the  powers  and  duties  of  the  snrropate  as  minis- 
terial, judicial,  and  inquisitorial.   I  was  then  of  ttie  opinion  that  the  ^ 

surrogate's  power  over  the  record  of  wills  was  very  limited.  I  have 
in  other  matters  alluded  to  the  nature  of  the  surrogate's  peculiar  ju- 
risdiction. Matter  of  Connell,  75  Misc.  Rep.  S74,  136  N.  Y.  Supp. 
166;  Matter  of  Work,  76  Misc.  Rep.  403,  411,  137  N.  Y.  Supp.  97; 
overruled  on  another  point;  Matter  of  Swartz,  79  Misc.  Rep.  388, 
139  N.  Y.  Supp.  1105.  The  jurisdiction  is  largely  derivative  and  his- 
torical in  origin  and  the  history  is  long  and  complex.  It  has  been  from 
time  to  time  attempted  to  be  prescribed  or  regulated  by  statute  and 
in  the  main  it  is  so  regulated.  The  modem  tendency  has  been  to  en- 
large die  surrogate's  jurisdiction  in  all  directions  and  then  to  treat  the 
jurisdiction  as  circumscribed  by  the  statute  only.  But  without  refer- 
ence to  the  common  law  the  statntes  affecting  tfiis  court  are  not  al- 
ways intelligible  or  workable.  But  with  the  aid  of  the  common  law 
the  natural  limitations  on  the  surrogate's  jurisdiction,  however  con- 
ferred, become  very  apparent.  It  is  circtunscribed,  particuUr  and  pe- 
culiar. The  court  itself  is  always  dasscd  by  common  lawyers  among 
the  "peculiar  courts"  known  to  our  jurisprudence,  and  it  is  contra- 
distinguished from  &e  courts  vested  with  jurisdictions  of  common- 
law  origin. 

Whether  the  statutes  relating  to  the  establishment  of  lost  wills  (sec- 
tions 1861-1867,  C.  C.  P.;  section  2613,  C.  C.  P.)  had  any  real  refer- 
ence to  such  cases  as  this  was  a  question  which  occurred  to  me  on 
the  argument  of  this  application.  But  after  due  consideration  I  have 
come  to  the  conclusion  that  this  matter  does  not  fall  within  those  sec- 
tions. This  is  a  proceeding  to  amend  nunc  pro  tunc  a  record  of  a  will 
not  lost,  but  duly  probated,  and  only  n^ligently  recorded  by  no  de- 
fault of  the  parties  themselves.  The  will  in  this  instance  is  not  to  be 
established,  or  reprobated,  or  rerecorded. 

In  reference  to  my  jurisdiction  I  may  remark  that  the  tendency  of 
modem  legislation  is  to  take  the  Surrogates'  Courts  out  of  the  class  of 
peculiar  courts  known  to  the  common  law  and  place  them  in  a  new 
classification.  This  new  dichotomy  of  jurisdictions  seems  to  ccanpre- 
hend  two  classes  of  courts  of  original  and  general  jurisdiction  in  law 
and  equity;  one  having  general  jurisdiction  over  the  affairs  and  prop- 
erty recently  of  the  dead,  and  the  other  over  the  affairs  and  property 
of  the  living.  That  the  new  classification  is  scientifically  defective, 
goes  without  saying.  The  jurisdiction  of  courts  Uke  the  surrogate's 
was  never,  even  in  its  original  and  more  limited  extent,  justifiable  on 
any  except  historical  grounds.  But  with  this  new  legislation  and  clas- 
sification I  have  nothing  to  do  except  to  heed  it  Ine  jurisdiction  is 
conferred  by  the  Legislature,  and  that  ends  it  in  so  far  as  the  surrogate 
is  concemed. 

[3]  We  come  now  to  the  more  immediate  consideration  of  the  sur- 
rogate's jurisdiction  of  this  matter  in  the  light  of  the  new  and  exist- 
ing legislation.  Section  2490,  C.  C.  P.,  gives  the  surrogate,  in  or  out 
of  cot^  tiie  power,  as  the  case  requires : 
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"6.  To  opens  vacate,  modify  or  set  aside,  or  to  enter  u  of  a  tmrner  time,  a 

decree  or  order  of  his  court;  or  to  srant  a  new  trial  or  a  new  iKarlng  fbr 
fraud,  newl7  discovered  erldotce,  derlcal  error,  or  other  soffidient  cause. 
The  powers  conferred  by  this  subdivlBlOQ  most  be  exercised  only  In  a  like  case, 
and  in  tte  same  manner,  as  a  court  of  record  and  of  fcoeral  JurladlctUm  «c- 
ercdses  tbe  same  powers.   *   •  • 

"11.  With  respect  to  any  matter  not  expressly  provided  for  In  the  foregoing 
subdivisions  of  this  section,  to  proceed,  in  all  matters  subject  to  the  cognliance 
ot  his  court,  according  to  the  coarse  and  practice  of  a  court  having  by  the  comr 
mon  law  Jurisdiction  of  Buch  matters,  except  aa  otherwise  prcecribed  by 
statute;  and  to  exercise  sach  Incidental  powers  aa  an  neoeasary  to  carry 
iBto  ^ect  Uie  powors  expressly  conferred." 

Respecting  the  general  jnrisdiction  of  the  Surrogate's  Court,  section 
2510,  C.  C,  P.,  provides  as  follows: 

"Each  surrogate  must  bold,  within  his  county,  a  court,  which  has.  In  addi- 
tion to  the  powers  conferred  upon  It,  or  upon  the  surrogate,  hy  spe<^  provl- 
slm  of  law.  Jurisdiction,  as  fbllows:  1\>  administer  Justice  In  all  matteis  re- 
lating to  the  affairs  of  deoedents,  and  uptm  the  return  of  any  proceae  to  try 
and  determine  all  queatkois,  legal  or  equitably  arising  between  any  or  all 
of  the  parties  to  any  proceeding  or  between  any  party  and  any  other  person 
having  any  claim  or  Interest  therein  who  voluntarily  appears  in  such  pro- 
ceeding, or  Is  brought  In  by  supplemental  citation,  as  to  any  and  all  matters 
necessary  to  be  determined  in  order  to  make  a  full,  equitable  and  con^lete 
dlqKMitlon  €i  the  matter  hy  such  order  or  decree  as  Justice  requires.   •   *  • 

It  would  seem  that  sections  2490  and  2510,  C.  C.  P.,  intend  to  make 
the  jurisdiction  of  the  surrogate  effectual  to  the  full,  equitable  and 
complete  disposition  of  all  matters  relating  to  the  affairs  of  the  dead 
where  the  will  is  probated  or  administration  granted  in  his  county. 
The  jurisdiction  must  yield,  however,  in  any  particular  special  pro- 
ceeding to  the  special  limitation  of  the  statute  relating  to  that  proceed- 
ing. See  Matter  of  Holzworth,  215  N.  Y,  700,  109  N.  E.  1079,  af- 
firming 166  App.  Div.  150,  151  N.  Y.  Supp,  1072.  While  the  present 
surrogates  have  only  such  jurisdiction  as  is  conferred  by  statutes, 
construed  by  the  common  law  and  prior  practice,  they  have  in  ad- 
dition such  incidental  powers  as  are  necessary  to  the  exercise  of 
the  jurisdiction  thus  conferred.  Matter  of  Camp,  126  N.  Y.  390, 
27  N.  E.  799;  Matter  of  Runk,  200  N.  Y.  447,  457,  94  N.  E.  363. 
But  in  the  exercise  of  these  incidental  powers  a  surrogate  cannot  pro- 
ceed upon  some  novel  thecMy  of  his  own.  He  must  always  have  ref- 
erence to  established  usage  and  precedent.    Martin  v.  Dry  Dock,  E^ 

B.  &  B.  R.  R.,  92  N.  Y.  70,  74.  I  discussed  this  point  in  Matter  of 
Carter,  74  Misc.  Rep.  at  page  7,  133  N.  Y.  Supp.  722. 

This  proceeding  seems  to  have  been  brought  more  particularly  un- 
der subdivision  6,  section  2490,  C.  C.  P.,  and  an  attempt  made  to  com- 
ply with  the  procedure  necessary  in  similar  applications  in  other  courts 
of  record.  A  petition  was  filed,  a  citation  was  issued  and  a  judicial 
bearing  of  the  parties  had.  Matter  of  Henderson,  157  N.  Y.  423,  428, 
52  N.  E,  183 ;  Matter  of  Peck,  131  App.  Div.  81,  U5  N.  Y.  Supp.  239; 
Matter  of  Robertson,  51  App.  Div.  117,  64  N.  Y.  Supp.  385,  affirmed 
165  N.  Y.  675,  59  Ni  E.  1129.  I  prefer,  however,  to  sustain  (Jiis  appli- 
cation, if  I  am  to  grant  it  at  all,  under  subdivision  U  of  section  2490,  C. 

C.  P.  This  section  contains  a  significant  authority  to  the  surrogate  "to 
exercise  such  incidental  powers  as  are  necessary  to  carry  into  effect  the 
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powers  expressly  conferred."  Section  2466,  C.  C.  P.,  as  alreacty  stated, 
makes  it  the  duty  of  the  surrogate  to  keep  a  book  in  w|iich  wills  ad- 
mitted to  probate  must  be  recorded.  As  an  incident  to  such  duty  it 
may  be  within  tfie  province  of  the  surrogate,  in  a  proper  proceeding 
such  as  this,  to  order  the  correction  of  patent  errors  in  such  records 
woven  to  exist  through  the  fault  of  the  recording  officer  of  this  court. 
The  same  prindpte  has  been  held  in  Matter  of  Regan,  167  N.  Y.  338, 
343.  60  N.  E.  658,  and  Matter  of  Henderson,  157  N.  Y.  423,  52  N.  E. 
183,  and  1  think  it  api^ies  here.  A  similar  question  came  up  before 
Mr.  Surrogate  Rollins,  and  although  it  was  not  much  examined  he 
seems  to  have  had  no  doubt  about  his  power  to  amend  the  record  of 
wills.   Dyer  v.  Erving,  2  Dem.  Sur.  160. 

What  the  effect  of  amending  the  record  of  the  will  hy  the  decree 
of  the  surrogate  may  be  on  the  rights  of  the  parties,  their  privies  or 
assigns,  I  do  not  pretend  to  consider.  That  point  and  the  evidential 
effect  of  the  decree  remain,  as  Chancellor  Kent  said,  at  the  risk  of  the 
parties  to  a  court  proceeding. 

Application  granted,  and  record  amended  nunc  pro  tunc  as  of  the 
date  of  record.  SulKnit  decree. 


(W  Misc.  Bcsi.  liBO) 

In  re  CBUIC 
In  re  SCUULKR'S  WIUi. 
(Surrogate's  Court,  Bockland  County.  December, 

L  CHABrms  *=»2— Vauditt— Wkat  Law  Ootbbns. 

Tbe  statute  (Ltiws  188S,  e.  701)  which  provides  that  no  gift.  etc;,  to 
diarltable  uses,  etc..  In  other  respects  valid  under  the  laws  c€  this  state, 
shall  be  deemed  Invalid  by  reason  ot  the  lodefinlteness  or  nocertaliity  of 
the  persons  designated  as  the  benefldarles  thereunder,  was  Intended  to 
modi^  the  commoD-law  rule  !□  Its  application  to  trusts  for  such  uses 
created  and  to  be  executed  in  this  state,  and  has  no  application  to  a  trust 
to  be  executed  in  a  foreign  state  or  country. 

[Ed.  Note. — For  other  cases,  see  Charities,  Cent.  Dig.  f  2.] 

%  Tbosts  — VALiDrrr— What  Law  Govebks. 

Tbe  validity  of  a  trust  in  personal  property,  which  Is  to  be  executed  out- 
side of  this  state  or  In  a  foreign  Jurisdiction,  when  the  identity  of  the 
legatee  has  been  ascertained,  must  be  determined  by  the  law  of  the  place 
where  the  trust  Is  to  be  executed. 

tea.  Note^For  other  cases,  see  Trusts.  C&it.  Dig.  |  2.] 

8.  Chabxtibs  «=»21@) — ^VaUditt— iNDXfiNrrBznESs  or  Benkfeoiabies. 

Testator,  dying  before  enactment  of  Lews  1893,  c.  TOl,  declaring 
that  no  gift  to  diaritable  purposes  shall  be  invalid  by  reason  of  Indeflnlte- 
ness  or  uncertainty  of  the  persons  designated  as  the  benefldarles  there- 
under, directed  his  executors  to  pay  the  residue  of  his  personalty  to  the 
"Wlld^thlerbach,  Oberant  Gerabcon,  Soenlgrich  Wurtemberg,  the  in- 
terest arising  from  the  same  to  be  used  for  the  benefit  of  the  poor  of  said 
place."  There  was  no  comi}etent  or  legal  evidence  that  either  the  parish 
or  village  had  corporate  capacity  to  accept  and  administer  the  trust,  or 
that  it  was  valid  under  the  law  oi  Wurtemberg,  and  it  could  not  be  de- 
termined with  reasonable  certainty,  either  from  the  will  itself  or  from 

«E»F«r  other  eaus  mm  Mia«  topic  *  KBT-NVHBW  Ui  till  K*r-NaiDb«rtta  DIsmU  *  IndexM 
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extrinsic  evidence,  whether  testator  Intended  to  bequeatli  the  fund  tp 
tbe  parish  for  the  benefit  of  Us  poor,  Including  the  several  vUIages  or 
hamlets  cdmposInK  It^  or  to  the  Tillage  proper.  Held,  that  the  bequest 
blled  for  Indefialteness  or  uncertainty,  and  that  testator  died  Intestate 
as  to  that  part  of  his  pn^terty. 

[Ed.  Note.— Fior  other  casei^  see  (Aartttes.  Cent.  Dig.  |  47.] 
4^  Statutm  ^=>161(S) — BK9r  Etidinos. 

In  view  of  Code  Cir.  Proc.  |  M2,  the  statute  Itself,  or  an  official  a^y, 
Is  the  best  and  only  competoit  erldenoe  of  Its  proTlBl<mfl. 

[Eld.  Note.— For  other  cases,  see  Statutes,  O&A.  Dls-  1  232J 
Bb  Dksobnt  and  Distribution  <8=»5S — Widow — Btatcth. 

Testator  having  left  no  descendant,  parent,  brother  or  sister,  nephew 
or  niece,  bis  widow,  who  surrives  him,  became  entlUed,  under  Deced^t 
Estate  Law  (Oonsol.  Laws,  c.  13)  (  98.  subd.  3,  to  the  whole  of  the  per- 
scoal  estate  of  which  he  died  Intestate,  and,  she  having  since  died  In- 
testate, ae  reiddue  of  the  penmnaUy  ntust  be  paid  to  the  personal  repre- 
BOitatlves  of  her  estata 

[Bd.  Note.— For  other  cases,  see  Descent  and  Distribation,  Oont  Dig. 
Si  149,^160.] 

Proceeding  upon  tlie  judicial  settlement  of  the  account  of  Cyrus  M. 
Crum,  as  surviving  executor  and  trustee  under  the  will  of  John  W. 
Schuler,  deceased.  Trust  of  personal  property  held  invalid,  and  per- 
sonalty decreed  to  personal  representanves  of  estate  of  widow  of  tes- 
tator. 

Irving  Hopper,  of  Nyack  (Frank  Comesky,  of  Nyack,  of  counsel), 
for  accounting  executor  and  trustee. 

Frank  Comesky,  of  Nyack,  for  executors  of  Philip  Moeller,  deceased. 

John  J.  0*C<Minell,  of  New  York  City,  and  Frank  Comesky,  of  Ny- 
ack, for  next  of  kin  and  administrator  of  Margaretha,  Schuler,  deceased. 

Frank  W.  Arnold,  of  New  York  City  (James  T.  Qark,  of  Oswego, 
and  Mortimer  B.  Patterson,  of  Nyack,  of  counsel),  for  Wildenthier- 
bach. 

I.  Newton  Williams,  of  New  York  Qty,  for  Reversionary  Estates 

Ccwnpany. 

McCAULEY,  S.  The  executor  asks  that  the  residuary  clause  of  the 
testatoi^s  will  be  construed  and  the  question  of  its  validity  and  effect 
determined  in  this  proceeding,  so  tiiat  payment  of  the  residue  of  the 
personal  estate  may  be  decreed  to  be  made  to  the  residuary  legatee  or 
to  the  person  or  persons  who  may  be  adjudged  legally  entitled  to  rec^ve 
the  same. 

The  parish  village  of  Wildenthierbach,  in  the  kingdcrai  of  Wurtem- 
berg,  Germany,  claiming  to  be  the  residuary  legatee  named  in  the  will, 
has  appeared  herein  by  counsel,  and,  while  joining  in  the,  request,  al- 
leges that  the  residuary  clause  constitutes  a  valid  gift  in  trust  and  in 
perpetuity  for  the  benefit  of  the  poor  of  that  village. 

This  village,  by  its  answer,  also  alleges  that  the  Reinhard  trust  is 
invalid,  in  that  it  contravenes  the  statute  relating  to  perpetuities,  and 
asks  that  it  be  declared  invalid  and  inoperative,  and  also  alleges  that 
the  executors  failed  to  prc^erly  administer  the  estate,  and  that  the  ac- 
count now  before  us  for  adjustment  is  in  certain  respects  erroneous. 
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The  testator's  vext  of  kin  and  the  personal  rettfesentathre  of  hia 
widow,  now  deceased,  have  also  appeared  and  affirm  the  invalidity  of 
die  trust  created  by  the  residuary  clause;  but  neither  they  nor  any 
other  person  in  interest  questions  the  validity  of  any  other  provisicm 
of  the  will,  nor  do  tiiey  raise  any  question  relating  to  the  administra- 
tion of  the  estate,  or  the  correctness  of  the  account. 

Counsel  have,  therefore,  consented  that  the  decision  of  die  questions 
raised  by  the  village  be  deferred  until  the  question  which  involves  the 
validity  and  effect  of  the  residuary  dause  shall  have  been  determined. 
Hie  situation  will  be  more  intelligible  if  the  facts  are  briefly  stated. 

The  testator  died  September  22,  1887.  His  will  bears  date  May  27, 
1886,  and  was  admitted  to  probate  November  4, 1887. 

The  testator's  wife,  Margaretha,  was  given  the  possession  and  use  of 
the  homestead  during  her  lifetime,  and  also  the  mcome  from  the  per- 
sonal estate.  She  survived  the  testator,  but  died  May  16,  1889.  The 
hcnnestead,  upon  the  widow's  death,  was  given  to  Philip  Moeller,  abso- 
lutely; and  the  executors  were  thereupon  directed  to  convert  the  per- 
sonal estate,  excwt  certain  articles  specifically  bequeathed,  into  money, 
and  to  pay  ttiereitom  certain  pecntuaxy  l^jades,  and  to  set  aside  and 
invest  Uie  sum  of  $15,000,  in  trust,  for  the  buiefit  of  ^e  testator's 
brother-in-law,  John  Reinhard,  and  Elizabeth,  his  wife,  during  their 
joint  and  severid  lives. 

The  ultimate  beneficiaries  of  the  trust  are  William  and  Henry  Moel- 
ler, or  the  survivor  of  them,  with  the  proviso,  however,  that  upon  the 
termination  of  the  trust  in  favor  of  Reinhard  and  his  wife  the  trus- 
tees are  directed  to  pay  the  principal  to  Philip  Moeller,  their  father,  to 
be  held  by  him,  in  trust,  for  their  use  and  benefit,  until  they  severally 
attain  full  age,  whereupon  the  principal  is  to  be  paid  to  than  in  equal 
shares,  or  to  the  survivor,  if  one  shall  have  previously  died,  and  in  the 
event  of  die  death  of  both,  during  their  minority,  die  principal  is  given 
to  the  father  absolutely.  The  will  then  provides : 

"The  rest,  residue,  and  remainder  of  my  personal  estate  to  be  paid  by  mfy 
executors  to  the  Wlldenthlerbach,  Obwant  Gerabron,  Koenigrlcb  Wurteinl)erg, 
the  interest  &tMng  trom  the  same  to  be  used  tor  the  benefit  of  the  poor  of 
said  place." 

Two  executors  were  appointed  by  the  will,  namely,  Cyrus  M.  Cnim 
and  Philip  Moeller,  both  of  whom  qualified  and  received  letters  testa- 
mentary thereof.  The  latter  died  June  18,  1915,  having  rendered  no 
account  of  his  proceedings,  either  as  executor  or  trustee. 

John  Reinhard  died  January  15,  1892,  but  his  wife,  Elizabeth,  is 
still  alive.  William  and  Henry  Moeller  long  since  attained  full  age  and 
arc  still  living.  The  trust,  therefore,  has  not  been  fulfilled,  and  its  ad- 
ministration must  continue,  unless  it  be  declared  invalid,  until  the  death 
of  Elizabeth  Reinhard.  The  residue  of  the  personal  estate  is,  however, 
now  subject  to  final  settlement  and  distribution. 

The  accoimt  now  before  us  is  presented  by  the  surviving  executor 
and  trustee,  who  asks  that  upon  its  settlement  and  allowaoce  he  be  per- 
mitted to  resign  as  testamentary  trustee,  basing  his  request  upon  the 
fact  &at  he  is  ixpwards-'of  80  years  of  age,  and  that  he  will  hereafter 
be  unable  to  property  perform  tiie  duties  imposed  upon  him.  It  is  also 
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quite  apparent  that  his  health  has  become  impaired,  and  I  think  the 
parties  in  interest  recognize  the  lad,  they  having  made  no  objection  to 
his  release,  tiiat  the  further  administration  of  the  trust  by  him  may 

become  an  irksome  task,  and  that  it  should  be  committed  to  3rQnnger 
hands.  He  will,  therefore,  be  allowed  to  resign  as  trustee,  upon  com- 
plying with  the  provisions  of  the  decree  to  be  entered  herein. 

The  residuary  clause  concededly  creates  a  trust  in  personal  prop- 
erty, and  its  validity  is  attacked  upon  various  grounds.  It  is  said  by 
counsel  who  seek  to  nullify  the  trust:  (1)  That  its  validity  and  effect 
are  to  be  detmnined  by  the  law  of  this  state,  and  by  the  law  as  it  stood 
before  the  enactment  of  chapter  701,  Laws  of  1893,  the  testator's  death 
having  occurred  in  1887 ;  (2)  that  under  the  law  of  this  state  it  is  void 
for  indefiniteness ;  (3)  that  die  identity  of  the  fore^  municipality  to 
whom  the  testator  intended  to  make  the  bequest  cannot  be  ascertained 
with  reasonable  certainty,  either  from  the  will  itself  or  from  the  evi- 
dence adduced  upon  the  hearing;  and  (4)  that  there  is  no  evidence  in 
the  record  that  would  justify  a  finding  that  either  the  parish  or  vil- 
lage of  Wildenthierbach  has  corporate  capacity,  under  the  law  of  Wur- 
temberg,  to  accept  and  administer  the  trust,  or  that  the  trust  is  valid 
there. 

Counsd  who  seek  to  sustain  the  trust  insist,  however,  that  the  cor- 
porate caiacity  of  the  legatee  and  the  validity  of  the  trust  are  depend- 
ent upon  and  must  be  determined  by  the  law  of  the  place  where  the 
trust. is  to  be  executed.  I  think  the  latter  contention  is  correct.  Our 
courts  had  held  with  entire  unanimity,  prior  to  the  enactment  of  chap- 
ter 701,  Laws  of  1893,  that  a  testamentary  trust  in  personal  property 
for  any  purpose  which  was  to  be  executed  within  this  state  was  not  en- 
forceable, and  was  void  if  the  testator  failed  to  designate  a  beneficiary, 
or  to  designate  or  describe  a  class  or  kind  of  beneficiary  to  whom  dis- 
tribution was  practicaMe,  and  that  could  with  reasonaUe  certainty  be 
identified  or  ascertained,  and  it  may  be  interesting  if  not  indeed  in- 
structive to  refer  to  some  of  the  cases  in  which  the  principle  was  ap- 
plied before  the  statute  was  enacted. 

In  the  case  of  Fosdick  v.  Town  of  Hempstead,  125  N.  Y.  581,  26  N. 
E.  801,  11  L.  R.  A.  715,  a  trust  to  be  known  as  "The  Hewlett  Fund" 
was  created  by  will  in  perpetuity  for  the  support  of  the  poor  of  said 
town.  The  trust  was  not  confined  to  the  poor  for  whose  support  the 
town  was  under  a  statutory  liability.  The  trust  was  held  to  be  void, 
not  only  because  it  was  a  trust  for  purposes  which  were  not  corporate 
or  administrative,  and  therefore  that  the  town  could  not  take  it  for 
those  purposes,  but  because  the  trust  itself  was  void  for  want  of  any 
ascertained  or  ascertainable  beneficiaries  to  enforce  the  same.  The 


court  remarked  at  page  592  of  125  N.  Y.,  at  page  804  of  26  N.  E.  [H 
L.  R.  A.  715] : 


"We  are  entirely  convlDced  that  a  bequest  at  this  dny  to  a  town  In  trost  Id 
perpetuity  for  the  b^iefit  of  the  poor  of  the  town,  not  confined  to  those  for 
whose  support  the  town  la  under  a  statutory  liability,  Is  Invalid  for  the  want 
of  an  ascertained  ben^dary." 


In  the  case  of  People  v.  Powers,  147  N.  Y.  104,  41  N.  E.  432,  35 
L.  R.  A.  502,  the  testatrix  undertook  to  create  a  trust  wherein  the  trus- 
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tee  was  authorized  to  dispose  of  the  trust  property  among  such  char- 
itable and  benevoloit  institutions  in  the  city  of  Rochester  as  he  might 
choose,  and  in  such  propwtions  as  he  mig^t  deem  proper,  and  in  which 
many  similar  cases  are  reviewed,  and  it  was  there  held  that  the  trust 
was  not  enforceable  because  of  the  failure  of  the  testatrix  to  desig- 
nate a  beneficiary,  or  to  designate  or  describe  a  class  or  kind  of  bene- 
ficiary to  whom  distribution  was  practicable,  and  that  could  with  rea- 
sonable certainty  be  identified  or  ascertained. 

In  the  case  of  Fairchild  v.  Edson,  154  N.  Y.  199,  48  N.  E.  541,  61 
Am.  St.  Rep.  609,  the  testatrix  bequeathed  her  residuary  estate  to  her 
executors,  "to  be  divided  by  them  among  such  incorporated  religioiw, 
benevolent  and  charitable  societies  of  the  city  of  New  York  and  in 
such  amounts  as  shall  be  fixed  or  appointed  by  them,  with  the  approval 
of  my  friend,  the  Rev.  Dr.  William  R.  Huntington,  if  living."  It  was 
held  that  the  bequest  was  void  for  indefiniteness,  being  an  attempt  to 
create  a  trust  which  failed  to  designate  the  beneficiaries  as  a  class  with 
such  certainty  as  to  enable  the  court  to  execute  tiie  trust  in  case  the 
executors  and  the  person  named  therein  had  refused  to  do  so  or  were 


In  the  case  of  Tilden  v.  Green,  130  N.  Y.  29,  28  N.  E.  800.  14  L. 
R.  A.  33,  27  Am.  St.  Rep.  487,  which  led  to  the  enactment  of  the  stat- 
ute of  1893,  it  was  held  that  by  an  enforceaUe  trust  is  meant  one  in 
which  some  person  or  class  of  persons  have  a  right  to  all  ch*  a  part  of 
a  designated  fund  and  can  demand  its  conveyance  or  delivery  to  them, 
and  in  case  such  demand  is  refused  may  sue  the  trustee  in  a  court  of 
equity  and  compel  compliance  with  the  demand.  In  all  of  these  cases 
the  trust  was  to  be  executed  within  this  state. 

[1,  2]  Chapter  701,  Laws  of  1893,  it  will  be  observed,  provides  that 
no  gift,  grant,  bequest,  or  devise  to  religious,  educational,  charitable, 
or  benevolent  uses,  which  shall  in  other  respects  be  valid  under  the 
laws  of  this  state,  shall  be  or  be  deemed  invalid  1^  reason  of  the  in- 
definiteness or  uncertainty  of  the  persons  designated  as  the  beneficiaries 
hereunder  in  the  instrument  creating  the  same.  The  purpose' of  this 
statute  was,  I  conceive,  not  to  abrogate,  but  to  modify,  the  common- 
law  rule  in  its  ai^Hcation  to  trusts  for  religious,  educational,  charita- 
ble, and  benevolent  uses  which  the  courts  had  theretofore  applied  as  a 
test  of  their  validity  to  gifts  and  grants  in  trust  to  be  administered  in 
this  state,  namely,  that  there  must  be  a  beneficiary  either  named  in 
the  instrument  creating  the  trust,  or  capable  of  being  ascertained  with- 
in the  rules  of  law  ai^licable  in  such  cases.  In  my  opinion,  and  it  is 
sustained  by  authoriQr,  the  statute  was  not  intended  to  apply  to  a  for- 
eign trust,  mat  is  to  say,  one  that  was  to  be  executed  in  a  foreign  state 
or  cotmtiy,  no  matter  what  its  purposes  were. 

The  act  of  1893,  as  aflfecting  gifts  in  trust  for  religious,  educational, 
charitable,  or  benevolent  uses,  received  careful  consideration  in  Mat- 
ter of  Shattuck,  193  N.  Y.  446,  86  N.  E.  45S.  The  residuary  clause  in 
that  case  was  in  the  following  language: 

"An  the  rest,  restdae  and  remainder  ot  my  real  and  personal  pn^rty,  I 
giro,  deriee  and  beqaeeth  to  my  executor  hereinafter  named.  In  trust,  how- 
mr,  Uie  lenta,  profits  and  Income  tfaereol  to  be  expended  by  bim  annually 
and  to  be  paid  orer  to  reUglous,  edncaUooal  or  eleemovynary  Inatitations  ai 
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in  his  Judgment  riiall  seem  adrtsable,  not  more  tluui  fSOOt  tunnmr,  to  be  peU 

to  any  one  such  lostltatlDii  In  any  tme  year." 

It  was  held  that  the  residuary  clause  was  void  for  indefiniteness. 
The  court,  at  page  451  of  193  N.  Y.,  at  page  456  of  86  N.  E..  says : 

"^e  act  of  1803  doubtless  saves  a  tnist  from  being  invalid  because  tlie 
benefldaries  are  Indefinite  and  uncertain,  but  a  trust  may  be  so  Indednlte  and 
uncertain  in  Its  purposes  as  distinguished  from  Its  benefldaries  as  to  be  im- 
practicable, If  not  Impossible  for  the  courts  to  adnrinister.  We  make  these 
soggestlona  for  the  express  purpose  of  calling  attention  to  the  fact  that  there 
mast  be  some  Umltatlw  npcm  the  power  of  a  testator  to  mate  a  Talld  tmst. 
if  he  leaves  Us  objects  and  purposes  undefined  and  the  benefldaries  indefinite 
and  uncertain.*'  Matter  of  Boblnson,  20S  N.  T.  880,  06  N.  BL  928.  87  U  B.  A. 
(K.  B.)  1023. 

There  can  be  no  doubt.  I  think,  that  if  the  validity  of  the  trust 
tmder  considerati(m  is.  to  be  determined  by  the  princii^s  laid  down  in 
these  cases,  and  otiiers  that  might  be  cited  wherein  tiie  same  principles 
have  been  applied,  it  must  be  held  to  be  invalid  and  void.  But  our 
courts  had  applied  a  different  principle  in  testing  the  validity  of  a 
trust  to  be  executed  outside  of  the  state,  or  in  a  foreign  jurisdiction, 
namely,  that  the  law  of  the  place  where  it  was  to  be  executed  should 
govern. 

In  the  case  of  Mount  v.  Tuttle,  99  App.  Div.  433,  91  N.  Y.  Supp. 
195.  it  was  held  that  the  provisions  of  the  act  of  18^  only  relate  to 
the  execution  of  trusts  within  the  state  of  New  Yot^,  and  that  the 
statute  has  no  application  whatever  to  the  administration  of  trusts 
outside  of  the  state.  It  was  accordingly  held  that  the  validity  of  the 
trust  under  consideration  in  that  case  was  to  be  determined  by  the 
laws  of  Utah  and  Idaho,  where  it  was  to  be  executed,  and  not  by  the 
laws  of  this  state.  This  case  was  affirmed  by  the  Court  of  Appeals 
{183  N.  Y.  358,  76  N.  E.  873.  2  I..  R.  A.  [N.  S.]  428),  and  the  court 
in  its  opinion  reaffirmed  the  principle  upon  which  the  Appellate  Divi- 
sion had  based  its  decision.  Catt  v.  Catt.  118  App.  Div.  742.  103  N. 
Y.  Supjp.  740. 

In  Manice  v.  Manice,  43  N.  Y.  303,  there  was-  a  bequest  of  $5,000 
to  the  treasurer  for  the  time  being  of  Yale  College,  in  New  Haven, 
with  a  request  that  the  trustees  of  the  college  invest  the  same  in  cily 
or  state  of  New  York  securities,  or  upon  bond  and  mortgage  on  pro- 
ductive real  estate  in  the  city  of  New  York,  and  accumulate  the  in- 
terest until  the  principal  and  interest  should  amount  to  the  sum  of 
$30,000,  and  thereafter  use  and  apply  so  much  of  the  interest  of  said 
fund,  when  required  so  to  do,  as  would  educate  continuously  one  per- 
son, who  should  bear  the  paternal  name  of  the  testator  and  be  a  lineal 
descendant  of  his,  in  all  their  courses,  collegiate  and  scientific.  It  was 
held  that  the  college  b^ing  authorized  by  its  charter  to  take,  the  be- 
quest was  a  valid  gift  of  $5,000  to  the  college,  and  that  the  questions 
whether  the  bequest  created  a  trust,  and  whether,  if  it  did,  such  trust 
was  legal,  were  to  be  determined  by  the  courts  of  Connecticut,  where 
tiie  fund  was  to  be  administered.  The  court,  at  page  388.  says : 

"These  are  questions,  however,  which  must  necessarily  be  determined  br 
the  courts  of  the  state  In  which  the  corporation  legatee  is  situated.  The 
fund  Is  to  go  there,  and  be  there  administered.  The  will  of  the  testator,  so 


Digitized  by 


Sur.  Q.) 


xa  SB  gBUM 


166 


far  as  tiie  courts  of  this  state  can  act  upoo  it.  Is  fQlly  executed,  when  tbe 
money  Is  paid  to  the  proper  officer  of  the  foreign  corporation ;  and  there  1b 
no  law  of  this  state  prohibiting  gifts  to  ench  foreign  corporation.  Though  the 
laws  of  the  state  of  that  corporation  may  permit  it  to  hold  and  administer 
property  In  perpetuity,  or  to  accumulate  It,  the  local  policy  of  this  state  upon 
that  subject  la  not  Interfered  with,  by  allowing  property  of  our  citizens  to 
pass  to  sath  foreign  corpontkin,  and  be  admlidstered  by  it  In  such  foreign 
state  according  to  its  own  laws." 

In  the  case  of  Hope  v.  Brewer,  136  N.  Y.  126,  32  N.  E.  558,  18 
L.  R.  A.  458,  the  will  directed  the  executors  to  sell  the  residue  of  tes- 
tator's real  property  and  to  convert  all  of  his  residuary  estate  into 
money  as  soon  after  his  decease  as  th^  could  conveniently  do  so,  and 
to  pay  over  the  proceeds  thereof  to  three  trustees,  resident  in  Scot- 
land, in  trust,  for  the  founding,  endowing,  and  maintaining  of  a  char- 
itable institution  for  sick  and  infirm  persons  in  certain  localities  in 
Scotland,  of  which  said  trustees  and  metr  sticcessors  were  to  be  the 
governors,  and  for  the  relief  of  such  persons  outside  of  the  institu- 
tion, they  to  be  the  sole  judges  as  to  who  should  be  entitled  to  the 
benefits  of  the  charity.  In  an  action  to  determine  the  validity  of  these 
provisions,  it  was  held  that  they  were  valid.   The  court,  on  page  139 


of  136  N.  Y.,  on  page  561  of  32  N.  E.  [18  L.  R.  A.  458],  says: 


"If  personal  property  la  disposed  of  by  will  and  in  trost  toT  charity,  to 
take  ^ect  In  another  country,  uo  good  reason  Is  apparent  for  Insisting  that  a 
full  compliance  with  tbe  local  law  of  the  domicile,  with  respect  to  the  form 
or  duration  of  the  trust,  or  the  deflnltion  of  t^e  benefldarles,  Is  necessary  to 
the  TsUdlty  of  the  disposition.  Such  laws  are  not  generally  regarded  as  limi- 
tations upon  tbe  power  of  tbe  owner  to  transfer  or  transmit  the  property,  but 
regolatloni  i^Ucable  to  the  holding  of  property  in  the  particular  community, 
founded  upon  political  or  social  considerations.  In  Cross  t.  United  States 
Trust  Co.,  131  N.  T.  830  [30  N.  E.  125,  16  L.  B.  A.  606,  27  Am.  St  Bep.  607]. 
we  held  that  a  disposition  of  personal  property  by  will  and  in  tAe  form  of  a 
tnut,  to  be  executed  in  this  state,  made  by  a  person  dmnlclled  In  anotlier 
state,  valid  at  tbe  place  of  tlie  domicile,  was  valid  here^  though  the  absolute 
ownership  of  the  property  was  suspended  for  a  period  longer  than  Is  permitted 
by  our  statute.  The  principal  ground  of  that  decision  was  that  our  courts 
were  required,  under  tbe  doctrine  of  comity,  to  recognize  the  disposition  of 
personal  property  made  in  another  state  as  valid,  if  valid  there,  and  not  in 
Its  nature  unlawful,  or  against  public  policy.  In  the  creation  of  the  trust  our 
statntek  In  regard  to  perpetuities,  was  disregarded,  but  we  held  that  it  did  not 
apiAy  to  a  irill  made  by  a  person  who  was  domiciled  In  another  state.  In 
order  to  ■nstaln  this  wiu,  we  must  go  a  st^  fartlier  and  hold  another,  but  a 
bhidred,  proposition,  nam^y,  that  a  disposition  of  personal  property  made  In 
this  state,  by  a  c(»i4)etent  testator,  in  a  valid  testamentary  Inatrament,  to 
trustees  in  a  foreign  country,  for  tbe  purposes  of  a  charity  to  be  established 
In  that  country,  Is  valid,  although  not  In  compliance  with  our  statute  or  the 
rules  of  law  in  fbrce  here  In  regard  to  trusts  and  perpetuities,  providinff  U  <s 
valid  Ttv  the  law  of  the  place  where  the  gift  ia  to  take  effect,  and  M>hidk 
tovema  the  tnutee  and  the  property  wHm  troMmitted  then." 


And  at  page  143  of  136  N.  Y.,  at  page  563  of  32  N.  E.  [18  I,.  R. 
A.  458] ,  the  court  further  says : 


"Our  conclusion  Is  that,  even  if  it  be  assumed  that  the  bequest  of  the 
residuary  estate  to  the  Scotch  trustees  In  trust  for  the  purpose  of  founding 
and  maintaining  tbe  b<^ltal,  should  be  held  void  under  our  law  for  the 
reason  that  tlie  absolute  ownnahip  at  peraonal  properly  Is  unlawfully  sus- 
pended, or  that  the  benefldarlea  of  the  trust  are  not  sufficiently  specified  or 
defined,  still  that  does  not  tendor  Uie  dlspositlOD  invalid,  as  these  objei^loiia 
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do  not  apply  to  a  gift  In  trart  to  lie  admliriBterea  In  ScoClaiid  and  pnHecOy 

valid  there." 

In  Matter  of  Huss,  126  N.  Y.  537,  27  N.  E.  784,  12  I..  R.  A.  620, 
where  there  was  a  gift  of  personal  property  to  a  municipality  situated 
in  the  German  Empire,  it  was  held,  in  a<xordance  with  the  former 
adjudications  of  our  courts,  that  the  ability  of  the  corporate  legatee 
to  take  the  testamentary  bequest  depended,  not  upon  the  law  of  this 
state,  but  upon  the  law  of  the  foreign  jurisdiction ;  that  our  laws  do 
not  prohibit  either  the  bequest  or  the  talcing ;  and  that  in  such  a  case 
the  sole  question  relates  to  the  legatee's  capacity  to  take  under  the 
law  of  the  foreign  state  or  country  wherein  his  domicile  may  be. 

The  act  of  1893,  having  been  intended  to  modify  the  common-law  rule 
in  its  ai^Ucation  to  trusts  for  religious,  educational/ charitable,  and 
benevolent  uses,  created  and  to  be  executed  in  this  state,  and  having 
no  application  to  a  trust  to  be  executed  in  a  foreign  state  or  country, 
we  think  it  dear  that  the  validity  of  the  trust  under  consideration  must 
be  determined,  when  the  identity  of  the  legatee  has  been  ascertained, 
under  the  authorities  above  cited,  by  the  law  of  the  kingdom  of  Wur- 
temberg.  We  have  examined  with  some  care  all  of  the  auAorities  in 
this  state  cited  by  the  learned  counsel  who  seek  to  nullify  the  trust, 
but  we  fail  to  find  amongst  them  ai^  case  holding  that  the  validity  of 
a  testamentary  trust  created  by  the  will  of  a  citizen  of  this  state,  which 
is  to  be  executed  in  a  foreign  state  or  country,  must  be  determined 

the  law  of  this  state. 

[3,  4]  This  brings  us  to  a  consideration  of  the  remaining  questions, 
namely,  the  identity  and  corporate  capacity  of  the  residuary  l^atee, 
and  the  validity  of  the  trust  under  the  law  of  Wurtemberg.  The  par- 
ties who  challenge  the  validity  of  the  trust  have  sutmiitted  no  proof, 
but  the  parish  of  Wildenthierbach  has  presented  the  oral  evidence  of 
two  witnesses,  beside  certain  written  or  documentary  proof,  «4iidi 
must  afford  the  basis  for  our  decision. 

The  first  witness  was  Paul  C.  Schnitzler,  who  is  now  50  years  of 
age.  He  is  a  native  of  Germany,  and  was  educated  there,  having 
pursued  a  course  of  study  at  the  University  of  Leipzig,  covering  a 
period  of  about  years,  and, which  led  to  the  acquisition  by  him  of 
the  degree  of  Doctor  of  Laws  in  1887  or  1888,  when  he  was  22  years 
of  age.  He  was  never  admitted  to  practice  in  Germany,  although 
qualified,  but  for  a  brief  period  he  was  acting  district  attorney  of 
Heidelbetg  and  Mosbach,  was  judge  of  the  district  court  at  Lahr  for 
ten  months,  and  for  a  short  time  was  clerk  to  the  Appellate  Division 
of  the  Supreme  Court  at  Karlsruhe.  He  came  to  this  country  in  1893, 
was  in  due  time  admitted  to  citizenship,  was  admitted  to  the  practice 
of  law  in  this  state,  and  has  since  resided  and  practiced  his  profes- 
sion in  the  city  of  New  York.  He  had  traveled  to  some  extent  in 
the  kingdom  of  Wurtemberg,  before  he  came  to  this  country,  and 
knew  of  a  place  there  bearing  the  name  of  the  residuary  legatee;  but 
it  does  not  appear  that  he  had  ever  visited  the  place  or  had  any  per- 
sonal knowledge  of  it. 

He  testified  that  the  kingdom  of  Wurtnnbei^  is  one  of  the  states 
composing  the  German  Empire,  that  it  has  a  common  as  well  as  stat- 
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ute  law,  upon  both  of  which  depend  the  legal  capacity  of  sudi  villages 
as  WildenUiierbach  to  take  and  administer  a  foundation  or  trust  for 
diaritable  uses,  altiiourii  later  he  testified  that  there  is  no  statute  giv- 
ing the  right  to  take  mrectly.  He  was  allowed,  without  objection,  to 
(M-oduce  and  translate  into  English  an  entry  on  page  378  of  a  German 
publication  known  as  Leffon*s  Book  for  me  State  and  Court  of  the 
Kingdom  of  Wurtemberg,  which  purported  to  be  published  by  the 
Royal  Statistical  Office,  1914,  at  Stuttgart.  The  entry  was  under  the 
heading  "Government  of  the  District  of  Gerabron/'  as  No.  34  of  the 
ccnnmunities,  and  was  translated  as  foUows: 

"Wlldenthlerbadi,  poriBh  vlUage,  600  InhaUtanta;  mayor,  Leonard  Bcbur- 
ger;  erangdlcal  ndiilster,  Karl  nanlx" 

He  said,  immediately  following  the  translation,  &at  the  village  had 
been  in  existence  for  many  hundreds  of  years,  but  did  not  state  the 
nature  nor  the  sources  of  his  information.  He  testified  that  Wilden- 
thierbach  in  1887  was  a  corporation,  a  municipality,  a  community,  by 
virtue  of  the  Roman  law,  which  was  adopted  in  the  sixteenth  cen- 
tury as  the  common  law  of  the  territory  in  which  the  village  was  lo- 
cated, and  that  under  the  Roman  or  common  Uw  communities  could 
taike  bequests  ever  since  the  time  of  the  Roman  emperors  without  re- 
striction, and  tiierefore,  during  all  the  Ust  century  they  had  capacity 
to  take,  either  as  legatees  or  as  heirs ;  that  by  'lieir"  is  meant  a  per- 
son who  takes  the  whole  or  a  part  of  the  estate,  while  a  legatee  is 
one  who  takes  a  definite  specific  object,  the  heir  representing  the  per- 
sonality of  the  testator,  and,  therefore,  personally  liable  to  pay  all 
tiie  indebtedness  of  the  estate,  whereas  a  legatee  is  not  liable  for  debts. 

The  witness  was  shown  a  publication  in  German,  which  he  described 
as  the  Government  C^zette  for  the  Kingdom  of  Wurtemberg  for  the 
years  1819  to  1^4,  being  a  collection  of  the  laws  in  force  there  since 
1806.  He  said  the  publication  corresponded  to  our  ofiicial  Session 
Laws,  and  he  translated  the  following  paragraphs : 

Paragraph  1.  p.  131:  "Of  the  Administration  of  Communities:  Each  city, 
each  market  place,  and  eadi  Tillage  shall  constitute  Itself  a  separate  com- 
manltf." 

I^u«graph  3,  same  page:  "Eadi  ccomnuiilty  has  tba  right  to  attend  to  all 
the  affairs  concerning  said  communities,  and  to  administer  Independently  the 
pnqierty  of  the  community." 

E^ragraph  21:  "The  board  of  aldermen  administers  the  prtqjerty  of  the 
community." 

Paragraph  120,  chapter  8:  "The  foundations  existing  in  each  community  for 
the  pnrposes  of  the  (±urch,  school,  or  poor,  inelnding  foundations  established 
for  such  and  irimilar  porposes  for  the  benefit  of  certain  families,  and  other 
private  purpoeei,  in  case  the  foonden  did  not  nomimte  other  superrlaors,  are 
to  be  placed  In  the  findal  diarge  of  the  tonporal  and  eccAedastical  authori- 
ties of  the  placfe" 

Paragraph  121,  same  chapter:  "l^e  board  In  charge  of  foundati<ms  consists 
of  the  priest  oi  tlie  place  and  the  board  of  aldermen  of  the  city  or  of  the  com- 
munity." 

The  remaining  paragraphs  of  the  chapter,  the  witness  said,  relate 
to  the  administration  of  sudi  foimdations,  but  are  not  material,  and 
that  during  the  year  1887  there  were  no  other  statutory  provisions  of 
tiie  kingdom  of  Wurtemberg  which  conflicted  with  the  provisions 
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quoted  above.  He  also  said  later  <m  that  there  was  no  statute  in 
force  in  the  kingdom  of  Wurtembetg  in  1887  relatii^  to  its  capaci^ 
to  accept  a  legacy,  except  those  f  nnn  whidi  he  had  quoted,  and  diat 
the  parish  village  became  a  municipal  corporation  by  virtue  of  a  law 
passed  in  1822,  which  was  still  in  force  in  1887. 

The  witness  produced  a  volume,  containing  what  he  said  was  a 
decision  of  the  highest  court  in  the  German  Empire,  corresponding  to 
the  Supreme  Court  of  the  United  States,  and  relating  to  an  estate  in 
the  kingdcmi  of  Wurtembei^  based  upon  the  German  common  law/ 
wherein  it  was  held  that  a  bequest  of  450,000  marks  "for  old  poor 
men  tmable  to  work"  was  a  vaJid  bequest  He  also  produced  what  he 
termed  a  decision  of  the  Supreme  Court  of  the  German  Empire,  hand- 
ed down  since  1900,  in  which  it  was  held  that  a  legacy  of  600  thalers 
*'for  the  poor  of  the  city,  the  interest  to  be  distributed  every  year," 
was  doJared  valid. 

Hiese  facts,  and  others  to  which  no  special  reference  is  made,  were 
testified  to  by  the  witness  upon  his  direct  examination ;  but  the  weight 
and  the  credibilify  of  his  evidence  were  much  impaired  upon  his  cross* 
examination.  Much  of  the  evidence  he  gave  must  have  been  exduded 
as  hearsay  and  incompetent,  had  proper  objections  been  interposed 
and  insisted  upon.  The  witness  has  never  practiced  his  profession 
in  Germany,  except  to  a  very  limited  extent,  and,  having  made  no 
special  study  of  German  law  and  jurisprudence,  he  cannot,  I  think, 
be  said  to  speak  wi&  much  au&onty  npon  the  subjects  to  which  his 
evidence  r^ates. 

The  books  or  publications  to  which  he  was  permitted  to  refer  from 
time  to  time,  and  from  which  his  quotations  and  translations  were 
made,  were  not  shown  to  possess  any  official  character,  nor  were  th^ 
introduced  in  evidence,  thus  affording  an  opportunity  for  careful  ex- 
amination and  study.  The  witness  simply  referred  to  Hiem,  quoted  or 
translated  certain  passages,  but  the  books  and  publications  themselves 
were  in  no  sense  made  a  part  of  the  record,  except  that  photx^^phic 
copies  of  certain  pages  were  admitted  in  evidence  and  are  now  a 
part  of  the  record  before  me. 

The  witness'  reference  to  certain  statutory  laws,  and  to  certain  stat- 
utory provisions,  is  subject  to  the  same  criticism.  The  statute  itself, 
or  an  official  copy,  was  the  best  and  only  competent  evidence  of  its  pro- 
visions ;  and  dierefore  much  of  his  evidence  on  that  subject  was  hear- 
say and  incompetent  See  Code  Civ.  Proc.  §  942.  The  reports,  if 
such  they  were,  from  which  he  quoted  the  two  court  decisions,  were 
not  submitted  to  scrutiny  or  examination.  It  should  also  be  observed 
that  some  of  the  publications  which  the  witness  made  use  of  were 
issued  before  or  after  the  testator's  death,  and  we  are  left  in  doubt 
as  to  the  oripn  and  period  of  time  covered  by  various  passages  quoted 
or  translated. 

I  have  studied  the  evidence  of  this  witness  with  the  greatest  care, 
'  and  it  has  failed  to  satisfy  me  that  the  parish  village  of  Wildenthier- 
bach,  to  which  It  relates,  and  which  is  the  claimant  here,  has  corporate 
capacity  to  accept  and  administer  the  fund  for  the  benefit  of  its  poor, 
or  that  the  trust  is  valid  tmder  the  law  in  force  tiiere. 
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Moreover,  the  questions  have  been  rendered  more  difBodt  of  solu- 
tion by  the  evidence  of  the  witness  Ernest  Ldkanitz.  He  is  a  Gernum 
by  biith  and  education,  living  in  the  city  of  New  York,  having  nu- 
grated  to  this  counti^  about  §)i^  years  ago,  when  he  became,  and  has 
since  been,  a  deric  m  the  German  ccosnl's  oflfice  there.  He  speaks 
both  languages  fluently  and  is  able  to  translate  the  German  into 
lish.  He  testifies  that  he  recently  examined  at  the  Public  Library  of 
the  dty  of  New  York  two  books  m  the  German  language,  one  of  which 
was  the  Court  and  Hand  Book  for  the  Kingdom  of  Wurtemberg,  for 
the  year  1887,  and  the  other  of  which  was  the  Year  Book  for  Statis- 
tics and  Geog^^hy  of  Wurtemberg.  publi^ied  in  1887,  and  that  he 
selected  certain  oassage^  and  had  the  pages  on  which  th^  appear 
photographed.  The  photographs,  when  first  offered  in  evidence,  were 
obj^rted  to,  but  later  the  objection  was  withdrawn,  and,  counsel  con- 
senting, they  were  admitted  and  form  a  part  of  the  record.  It  appears 
from  the  title-pages  that  the  books  were  published  for  the  government, 
at  Stuttgart,  and  that  they  are  official  publications. 

The  witness  testified  that  he  had  made  a  translation  of  the  paragraph 
designated  "34 — Wildenthierbach,"  which  appears  on  the  page  tak«i 
from  the  Court  and  Hand  Book  for  1887,  and  that  Wildenthierbach 
is  a  village  forming  a  parish,  having  a  total  population  of  609;  that 
there  are  several  villages,  hamlets,  or  communities  included  in  the 
parish,  namely,  Hachtel,  Heimbei^.  Xvwdtfaurm  House,  Schoenhof, 
Wolkersfelden,  and  the  village  of  Wildenthierbach  proper,  the  latter 
having  seven  councilmen  and  a  population  of  299.  These  villages  or 
hamlets,  according  to  the  witness  Schnitzler,  became  corporate  com- 
munities by  virtue  of  the  Roman  law,  and  had  authority  to  administer 
their  own  property,  includii^  foundations  or  trusts  for  the  church, 
scboc^,  or  poor.  The  witness  describes  a  parish  as  a  community  to 
which  a  certain  number  of  villages  belong,  inclu<£ng  the  village  itself. 
He  said  that  the  word  "Gemeinden"  means  parishes,  and  that  the 
words  "Oberant  Gerabron"  mean  "District  of  Gcrabron."  He  also 
said  that  these  words  appear  in  the  photographic  exhibits,  namely,  "and 
each  one  with  a  separate  poor  law  administration,"  showing  that  there 
is  a  sef^rate  administration  of  the  poor  law  in  and  for  each  of  the 
little  villages  or  hamlets  which  comprise  the  parish. 

Without  further  extending  our  reference  to  the  proofs,  I  think  it 
may  be  said  that  the  evidence  of  these  witnesses,  and  the  publications 
to  which  they  refer,  without  consideratiwi  of  its  competency,  show 
diat  in  1887  mere  was  a  municipality  or  parish  known  as  Wildenthier- 
bach, in  the  district  of  Gerabron,  kingdom  of  Wurtemberg,  having  a 
total  population  of  609,  and  composed  of  several  small  villages  or  ham- 
lets, induding  the  village  of  Wildenthierbach  proper,  having  a  popu- 
lation of  299;  that  the  government  of  the  parish  was  vested  in  the 
priest,  burgomaster,  and  board  of  aldermen;  that  the  small  villages 
or  hamlets  constituted  s^arate  (immunities,  each  haviiu^  a  government 
of  its  own,  and  a  separate  poor  law  administration,  the  government 
of  the  village  of  Wildenthierbach  being  vested  in  seven  cotmcilmen. 
'Hiere  is,  however,  in  my  judgment,  no  competent  or  1^1  evidence 
which  shows  that  either  the  parish  or  the  village  of  Wildenthierbach 
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has  corporate  capacity  to  accept  and  administer  a  fotmdation  or  trust 
for  the  benefit  of.  its  poor,  or  that  a  tmst  for  that  purpose  is  valid 
tinder  the  law  of  Wurtemberg. 

Moreover,  I  am  unable  to  determine  with  reasonaUe  certainty,  ei- 
ther from  the  will  itself  or  from  the  oral  or  written  evidence,  whether 
die  testator  intended  to  bequeath  the  fund  to  the  parish  of  Wilden- 
thierbach,  for  the  benefit  of  the  poor  of  the  entire  parish,  including 
tfic  several  villages  or  hamlets  which  comprise  it,  or  to  the  village  of 
Wildenthierbach  proper,  and  to  make  its  poor  the  objects  of  his 
bounty.  The  designation  of  the  foreign  trustee  as  "Wildenthierbach" 
may  apply  either  to  die  parish  or  to  the  vilU^e,  and  we  are  not  allowed 
to  speculate  upon  the  question,  and  to  substitute  our  belief  for  the  cer^ 
tainty  which  Uie  law  exacts  in  such  cases. 

The  rule  that  where  the  legatee  or  beneficiary  cannot  be  ascertained 
with  reasonable  certainty,  ei^er  from  the  language  of  the  will  or  from 
■extrinsic  evidence  offered  to  show  the  testator's  intention,  the  bequest 
must  fail  for  indefiniteness  or  uncertainty,  has  received  the  sanction 
of  our  courts  in  various  cases.  I  feel  obliged,  therefore,  to  find  that 
^e  testator  has  failed  to  make  a  valid  testamentary  disposition  of  the 
residue  of  his  personal  estate,  and  that  he  must  be  deemed  to  have  died 
intestate  as  to  that  part  of  his  property. 

The  claimant  being  without  any  le^  status,  die  objections  filed  by 
it  must  fall,  and  be  considered  as  raisini;  no  further  question  which 
calls  for  consideration  or  decision. 

[B]  The  testator  left  a  widow,  but  no  descendant,  parent,  brother 
or  sister,  nephew  or  niece ;  and  therefore  the  widow  became  entitled 
to  the  whole  of  the  personal  estate  of  which  he  died  intestate,  or  failed 
to  effectually  dispose  of  by  his  will.  Decedent  Estate  Law,  §  98,  subdL 
3.  She  has  since  died  intestate,  and  therefore  the  residue  of  the  per- 
sonalty must  be  paid  to  the  personal  representative  of  her  estate.  A 
decree  in  accordance  herewitih  may  be  entered  upon  the  usual  notice. 

Decreed  accordingly. 
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(Supreme  Goait,  An>ellate  DItIsIihi,  First  Department  April  5.  1917.) 

Ekpixvin  4s»72— BvnmfcB— SuvndKHOT. 

Brldence  held  to  warrant  a  Jary  finding  tbat  washers  replevined  bj 
lAaintUr  were  those  scad  to  him  by  one  of  the  defttidants  on  a  date  stated. 
[Ed.  Note.~-ror  other  cases,  see  Beplerln,  Gent  Dig.  H  292-29S.] 

Appeal  from  Trial  Term,  New  York  County. 

Replevin  by  George  W.  Simers,  Jr.,  against  Clara  L.  Kellogg  and 
another.  From  a  judgment  dismissing  the  complaint  after  trial,  plain- 
tiff appeals.  Reversed,  and  new  trial  ordered. 

Argued  before  CI.ARKE.  P.  J.,  and  lAUGHLIN.  SCOTT,  DA- 
VIS, and  SHEARN,  JJ. 

Gilbert  W,  Minor,  of  New  York  City,  for  appellant 
Adolph  Bangser,  of  New  York  City,  for  respondents. 


PER  CURIAM.  It  would  serve  no  purpose  to  review  the  involved 
and  complicated  facts.  It  suffices  to  state  mat,  drawing  the  inferences 
to  which  the  plaintiff  is  entitled  on  a  dismissal  of  the  complaint,  the 
evidence  would  have  warranted  the  jury  in  finding  that  the  washers 
replevined  were  those  sold  to  the  plaintiff  on.  August  7,  1913.  It 
clearly  appears  that  the  washers  agreed  to  be  delivered  were  those  in 
transit,  destined  for  the  defendant  Kellogg,  that  they  were  the  only 
ones  in  transit  destined  for  either  of  the  defendants,  that  the  defendant 
Kelk^g  was  then  entitled  to  their  possession,  that  defendant  Kellogg, 
pursuant  to  scnne  private  arrangement  with  her  nwther,  defendiuit 
Hayes,  with  which  we  have  no  concern  on  this  state  of  the  record, 
undertook  and  agreed  to  turn  them  over  to  the  plaintiff  in  fulfillment 
of  the  contract  negotiated  by  her  in  the  name  of  her  mother,  and  that 
these  were  the  identical  goods  seized  by  the  sheriff. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 


UITTELDEUTGHEN  PBITAT  BANK  T.  okAITIN  et  Bl. 
(Snpreme  Court,  Appellate  IMTtston,  First  Department   April  6,  1917.) 

Acnoir  <8=>68 — Stay — Lbttbbs  Rooatobt. 

Where  suit  on  a  cause  of  action  arlBing  in  1914  was  not  begun  until 
1916,  whereupon  defendants  Interposed  an  answer  and  applied  for  the  is- 
suance of  letters  rogatory  to  take  evidence  In  Germany,  defendants  are, 
the  ezisCence  of  Eur<^>ean  war  nfaklng  communications  and  mall  service 
between  the  United  States  and  Germany  difficult  entitled  to  a  stay  of  trial 
until  return  of  the  letters  rogatory,  where  defendants*  delay  in  preparing 
Interrogatories  was  not  attributable  to  bad  talth. 

[Ed.  Not&— For  other  cases,  see  AcUon,  Cent  Dig.  H  789-743.] 

Appeal  from  Special  Term,  New  York  County, 
^tion  by  the  Mitteldeutchen  Privat  Bank  against  Isaa^  Chaitin 
and  Jacob  Bobrow,  as  copartners,  etc.   From  an  order  denying  a  mo- 
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tion  for  a  stay  of  trial  pending  a  return  of  letters  rogatory  issued  to 
take  testimony  in  Germany,  to  be  used  On  the  trial  of  die  action,  de- 
fendants appeal.  Order  reversed,  with  leave  to  defendants  to  move 
to  vacate  the  stay,  if  it  shall  appear  that  defendants  unreasonably 
delayed  in  procuring  execution  and  return  of  the  letters. 

Argued  before  O^ARKE,  P.  J.,  and  I^UGHUN,  SCOTT,  and 
SMITH,  JJ. 

Abraham  Tulin,  of  New  York  City,  for  appellants. 

SCOTT,  J.  The  action  is  upon  a  bill  of  exchange  accepted  by  de- 
fendant and  payable  by  him  at  Leipzig,  Germany,  on  October  14,  1914. 
The  action  was  not  commenced  until  February,  1916,  a  year  and  four 
months  after  the  cause  of  action  arose.  It  is  apparoit  that  ior  some 
reason  the  plaintiff  was  in  no  haste  to  sue.  An  answer  was  inter- 
posed, and  an  application  made  and  granted  for  the  issuance  of  letters 
rogatory  to  take  the  evidence  of  a  witness  in  Germany.  There  was 
some  delay  in  preparing  the  iftterrogatories  and  having  them  trans- 
lated, but  this  was  not  serious,  and  is  explained  by  defendant's  attorney, 
and  there  seems  to  be  no  ground  for  attributing  bad  faith  to  him.  Al- 
though the  letters  were  issued,  the  court  refused  to  stay  the  trial 
until  they  could  be  returned.  Of  course,  under  the  conditions  presently 
existing  in  Germany,  and  the  difficulties  in  the  way  of  mail  commiuii- 
cation  between  that  country  and  this,  it  will  do  the  defendants  no 
good  to  have  issued  the  letters,  if  the  stay  of  the  trial  is  denied,  be- 
cause, so  far  as  can  be  foreseen,  the  cause  will  come  on  for  trial  long 
before  the  letters  rogatory  can  possibly  be  returned.  If  the  defend- 
ants were  entitled  to  the  issue  of  letters,  as  we  must  assume  that  they 
were,  they  should,  under  the  circumstances  above  referred  to,  be  made 
effective  by  a  stay  of  the  trial. 

The  order  appealed  from  is  therefore  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costs,  with  leave  to 
plaintiff  to  move  hereafter  to  vacate  the  stay,  if  it  shall  appear  that 
defendants  have  unreasonably  delayed  in  procuring  the  execution  and 
return  of  the  letters.  All  concur. 


MORRIS  FIAN  CO.  OF  NEW  YORK  t.  COHEN  et  aL 

{Supreme  Court,  Appellate  Term,  First  Department   April  4,  1017.) 

Banks  and  Bahkinq  «=»315{4) — Investmeptt  Company— Inbtaixment  Ceb- 
TiFicATE— Loan— Default.  » 

Banking  Uiw,  §  293,  subd.  4,  as  added  by  Laws  1914,  c.  369,  authorizes 
Investment  companies  to  deduct  Interest  in  advance  on  loans  secured  by 
assignment  ot  evidence  of  Indebtedness  issued  by  it  payable  In  unifonir 
installments.  In  compliance  with  tbls  provision  plaintiff  made  a  loan  due 
in  52  weeks,  evidenced  by  a  ¥200  note  secured  1^  an  Installment  Invest- 
ment certificates  Issued  by  it  and  deposited  as  collateral  for  note.  After 
$176  bad  been  paid  on  the  certlQcate,  the  maker  defaulted.  The  note  pro- 
vided that,  upon  default  of  payment  of  any  Installment  on  certificate,  the 
note  should  become  due  and  payable,  and  that  at  maturity  of  the  note 
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plaintiff  should  not  M  compelled  to  resort  to  collRteraL  Beld,  in  a  suit  od 
note,  that  ^intlff  ires  entitled  to  Judgment  for  $200;  maker  not  having 
right  to  anrrcnder  bTpothecated  certificate  In  dladiariEe  of  note  until  aU 
installments  thereon  had  been  paid. 

[Ed.  Mote.~For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  SS  1220, 
1221.1  • 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Morris  Plan  Company  of  New  York  against  Benjamin 
Cohen  and  others.  From  a  judgment  ^ving  partial  relief,  plaintiff 
appeals.  .Modified  and  affirmed,  with  costs. 

Argued  March  term.  1917,  before  BIJUR,  HENDRICK,  and 
W^KS,  JJ. 

William  H.  Griffin,  of  New  York  City,  for  appellant. 
Abraham  Grenthal,  of  New  York  City,  for  respondents. 

WEEKS,  J.  The  plaintiff,  under  the  special  provisions  of  subdivi- 
sion 4,  §  293,  of  the  Banking  Law,  was  authorized  "to  deduct  interest 
in  advance,  on  loans  at  the  rate  of  six  per  centum  per  annum,  provided 
such  loans  are  secured  by  assignments  of  choses  in  action  or  other 
evidence  of  indebtedness  issued  by  it  and  to  be  paid  for  in  uniform 
'monthly  or  weekly  installments."  In  order  to  comply  with  this  pro- 
vision, the  plaintiff  at  the  time  of  making  a  loan  due  in  52  weeks  re- 
quires the'  borrower  to  subscribe  for  a  so-called  "installment  invest' 
ment  certificate"  issued  by  it,  equal  in  amount  to  the  loan,  payable 
hi  50  weekly  installments.  By  the  terms  of  the  note  evidencing  the 
loan,  such  certificate  is  deposited  as  collateral  security,  and  it  is  pro- 
vided that,  upon  default  in  payment  of  any  installment  due  on  the 
hypothecated  certificate,  the  note,  at  the  option  of  the  company,  shall 
forthwith  become  due  and  payable,  and  tiiat  at  the  maturity  of  the 
note  the  company  shall  not  be  compelled  to  resort  to  the  collateral,  but 
may  require  the  obligation  to  be  paid  by  the  maker.  The  note  further 
provided  that  the  annpaay  had  the  right  at  any  time  to  require  the 
amount  of  the  security  to  be  increased,  and,  should  such  security  be 
not  so  increased  when  so  required,  the  obligation,  at  the  option  of 
the  company,  became  due  and  payable. 

Although  the  "installment  investment  certificate"  provided  that  the 
amount  paid  in  might  be  witlidrawn  at  any  time  on  30  days'  notice, 
the  right  to  limit  the  number  and  amount  of  such  withdrawals  during 
any  one  month  was  reserved  to  the  company,  and  this  privilege  could 
only  be  exercised  provided  the  certificate  had  not  been  pledged  as  se- 
curity for  a  loan.  The  payments  of  installments  on  the  certificate  are 
not  payments  on  account  of  the  loan.  Not  until  all  installment  pay- 
ments have  been  made  has  the  maker  of  the  note  the  right  to  surrender 
the  hjTWthecated  certificate  in  discharge  of  the  obligation,  and  notice 
of  such  intention  must  be  given  to  the  company  within  10  days  be- 
fore the  maturity  of  the  note.  Until  the  installment  certificate  is  fully 
paid  the  company  has  the  right  to  recover  judgment  against  the  bor- 
rower and  all  accommodation  makers  for  the  full  amount  of  the  note, 
although  the  company  may  have  received  in  installments  as  much  as 
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9S  per  cent  of  the  loan,  on  which  installments  no  interest  had  been 
allowed  because  the  certificate  had  been  pledged. 

As  the  contract  between  the  parties  is  one  permitted  under  the  stat- 
ute, the  relief  from  its  enforcement  cannot  be  obtained  from  the  courts. 
The  remedy,  if  one  is  needed,  must  come  from  the  I^egislature.  This 
action  was  brought  upon  the  note  given  by  the  defendants  for  $200, 
no  part  of  which  has  been  paid,  although  $176  had  been  paid  on  ac- 
count of  the  installment  certificate. 

The  judgment  in  favor  of  the  plaintiff  for  $24  was  therefore  er- 
roneous, and  must  be  modified,  by  increasing  it  to  the  sum  of  $200, 
with  appropriate  costs  in  the  court  below,  and,  as  so  modified,  affirined, 
with  $25  costs  to  die  appellant  AU  concur. 


MA0KA1  T.  ARTHUR  HAMWRRSTEIN'S  PRODUCTIONS.  Inc. 

(Snpreme  Court,  Aiqiwllate  Term,  First  D^rtment  ^rU  4, 

Hastes  and  Sbbvaht  «s»Sfi~CoNTRACT  Ihvoltihq  Pkbsokai.  Tastb. 

Where  a  contrect  for  the  emiA<^ent  of  a  mimic  of  mnirical  Inatnunents 
In  an  operetta  contained  a  provision  tbat  his  gervlcea  were  to  be  satlsCae- 
tory  to  his  employer,  as  the  ^ployment  was  of  the  class  Involving  taste, 
fancy,  persixkal  satlsfactl<m,  or  judgment,  the  question  as  to  whether  or 
not  the  services  were  satisfactory  was  one  to  be  determined  solely  by  tlw 
employer. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Wallace  Mackay  against  Arthur  Hammerstein's  Produc- 
tions, Incorporated.  Judgment  for  plaintiff  in  the  sum  of  $149.9X,  and 
defendant  appeals.  Judgment  reversed,  and  complaint  dismissed. 

AjTgued  March  term,  1917,  before  BIJUR,  HENDRICK,  and 

WEEKS,  JJ. 

House,  Grossman  &  Vorhaus,  of  New  York  City  (Alfred  Beek- 
mann,  of  New  York  City,  of  counsel),  for  appellant, 

Nicholas  Selvaggi,  of  New  York  City  (Vincent  C.  De  Carlo,  of  White 
Plains,  of  counsel),  for  respondent. 

WEEKS,  J.  The  plaintiff  was  engaged  as  a  mimic  ot  musical  in- 
struments to  perform  his  specialty  in  an  operetta  about  to  be  produced. 
The  contract  contained  a  clause  that  his  services  were  to  be  satisfactory 

to  his  employer.  As  the  employment  was  of  the  class  involving  taste, 
fancy,  personal  satisfaction,  or  judgment,  the  question  as  to  whether  or 
not  the  services  were  satisfactory  was  one  to  be  determined  solely  by 
the  employer.  Crawford  v.  Mail  &  Express  Pub.  Co.,  163  N.  Y.  404, 
57  N.  E.  616;  Saxe  v.  Shubert  Theatrical  Co.,  57  Misc.  Rep.  620,  108 
N.  Y.  Supp.  683 ;  Parker  v.  Hyde  &  Beham  Amusement  Co.,  53  Misc. 
Rep.  551,  103  N.  Y.  Supp.  731 ;  Ginsberg  v.  Friedman,  146  App.  Div. 
779,  131  N.  Y.  Supp.  517. 

Judgment  must  therefore  be  reversed,  with  $30  costs,  and  the  com- 
plaint dismissed,  with  proper  costs  in  the  court  below.  All  concur. 
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(Sapreme  Court,  Appellate  Term,  First  Department   April  4,  1917.) 

Sales  ^=>150(1) — Bbe^ch  of  Contbact  to  Deliver. 

Althougb  buyer  accepts  part  of  goods  after  date  of  delirery,  seller  Is 
liable  for  nondelivery,  where  buyer  repeatedly  thereafter  asks  delivery  of 
balance,  which  ts  refused  because  cash  Is  not  paid,  where  payment  ia  not 
to  be  made  tlU  later. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  |S  360,  861.] 

Ai^ea!  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Herman  Lakner  against  David  Kom,  doing  business  as 
Edward  Kom  Company.  From  a  judgment  for  defendant  after  a  trial 
by  the  judge,  plaintiff  appeals.  Reversed  and  remanded,  with  costs. 


Argued  -March  term,  1917,  before  BIJUR,  HENDRICK,  and 
WEEKS,  JJ. 


Bertrand  Ettinger,  of  Brooklyn  (Aaron  Morris,  of  New  York  City, 
of  counsel),  for  appellant. 

Henry  W.  Kiralfy,  of  New  York  City  (Frederick  E.  Yung,  of  New 
York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  sued  for  damages  sustained  through  nondeliv- 
ery by  defendant  to  plaintiff  of  100  rolls  of  goods  purchased  by  plain- 
tiff frtMn  defendant  by  an  order  dated  December  8,  1915.  The  order 
specified  that  the  goo<^  were  to  be  delivered  January  15, 1916,  and  paid 
for  March  15,  1916.  It  is  uncontradicted  that  they  were  not  delivered 
on  January  15th.  The  defendant  claims  that  plaintiff  accepted  18  rolls 
on  or  about  February  9th,  and  that  that  was  a  waiver  of  the  date  of 
delivery. 

Assuming  this  to  be  so,  plaintiff  repeatedly  thereafter,  and  before 
March  15th  asked  defendant  to  deliver  the  balance  of  the  goods,  and 
defendant  refused,  according  to  his  own  statement,  unless  he  was  paid 
cash  therefor,  which  condition  he  had  no  right  to  attach  to  the  delivery 
in  view  of  the  fact  that  the  contract  specified  that  the  payment  should 
be  made  by  plaintiff  only  March  15th. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.  All  concur. 


(Supreme  Oourt,  Appellate  Term,  First  Department.  April  4,  19170 

IiUfDLOBD  AND  TEHAITT  4=*169(^ — DUBIUTT  Or  LaKDIABD — NEQUOBNCE  OF 

AiraraEB. 

A  verdict  against  a  landlord  for  Injuries  to  an  employ^  of  a  tenant  caus- 
ed by  glass  negligently  left  on  tbe  premises  by  a  glasler  cannot  be  sus- 
tained, where  tbere  was  not  a  scintilla  of  evidence  connecting  tbe  landlord 
with  the  emidoyment  of  the  gla^er. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  H 

m,  ees,  688.]  
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Lazar  Nazimovitch  i^inst  Abraham  J.  DworsiQr.  Judg- 
ment for  the  plaintiff,  and  defendant  appeals.    B^versed,  and  new 
'  trial  granted. 

Argued  MarxJi  term.  1917.  before  BITUR,  .HENDRICK,  and 
WEEKS,  JJ. 

Harold  M.  Phillips,  of  New  York  City  (H.  Salmon  Miller,  of  New 

York  City,  of  counsel),  for  appellant. 
Charles  S.  Rosenthal,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Plaintiff  sues  for  person^  injuries  received  through  hav- 
ing been  cut  by  some  glass  all^d  to  have  been  negligently  left  in  a 
shop  on  defendant's  premises  after  a  glazier  had  put  in  a  pane  of 
glass.  The  complaint  alleged  merely  that  plaintiff  was  "lawfully"  on 
the  premises,  and  the  objection  to  the  complaint  on  that  ground  was 
probably -good.   Wagner  v.  Shoemaker,  161  N.  Y.  Supp.  376. 

From  the  evidence  it  appears  that  defendant  was  the  landlord  of 
the  building,  and  one  Hameroff  tenant  of  the  room  in  which  the  win- 
dow was  rei»ired,  and  that  plaintiff  was  an  emjiloye  of  Hameroff. 

It  is.  to  say  the  least,  exceedii^ly  doubtful  whether,  as  between  the 
landlord  and  this  employe  of  his  tenant,  the  glazier  was  not  an  inde- 
pendent contractor.  Hexamer  v.  Webb,  101  N.  Y.  377,  4  N.  E.  755. 
54  Am.  Rep.  703 ;  Kueckel  v.  Ryder,  54  App.  Div.  252,  66  N.  Y.  Supp. 
522,  affirmed  on  opinion  below  170  N.  Y.  562,  62  N.  E.  1096,  as  dis- 
tinguished from  cases  where  the  injuries  are  caused  to  tenants  with 
whom  the  landlord  stands  in  contractual  relation ;  Rosenberg  v.  Zeit- 
chik,  52  Misc.  Rep.  153,  101  N.  Y.  Supp.  591 ;  Blumenthal  v.  Prescott, 
70  App.  Div.  560,  75  N.  Y.  Supp.  710,  713. 

It  is  not  necessary,  however,  to  determine  these  points  definitely  on 
this  appeal,  because  there  is  not  a  scintilla  of  evidence  connecting  the 
landlord  with  the  employment  of  the  glazier,  or  anythiiu;  relating 
thereto,  and  the  motion  to  dismiss  the  complaint,  made  substantially 
on  that  ground,  should  have  been  granted. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  a^ppel- 
lant  to  abide  the  event.  All  concur. 


MORRIS  PLAN  CO.  OF  NEW  YORK  v.  EDELMAN  et  at. 
(Supreme  Court,  Appellate  Term,  First  Department.   April  4,  1917.) 

COBPOBATIONS  <8=>467 — POWEBS  OF. 

A  note  signed  by  the  president  of  mercantile  corporations  as  comaker 
cannot  be  enforced  by  the  holder  without  showing  that  such  corporations 
received  a  part  of  the  proceeds,  had  authorized  the  Issuance  of  the  note, 
or  were  estopped;  It  appearing  that  the  actual  borrower  procured  sucn 
signatures  to  comply  with  the  holder's  demands  before  making  the  loan. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  {  1S31.] 
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Appeal  from  Munidpal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  hy  the  Morris  Plan  Company  of  New  York  against  Saul 
Edelman  and  others  and  I*.  Landsterger,  Incorporated,  and  another.^ 
From  a  judgment  for  plaintiff,  the  last-named  defendants  appeal.  Re- 
versed, and  complaint  dismissed  as  to  them. 


Argued  March  term,  1917,  before  BIJUR,  HENDRICK,  and 
WEKCS,  JJ. 


Hyman  Shapiro,  of  New  York  City,  for  appellants. 
William  H.  Griffin,  of  New  York  City,  for  respondent. 

WEEKS,  J.  This  action  was  brought  upon  a  promissory  note  made 
by  Saul  Edelman  and  others  on  which  appears  &e  signatures,  "L. 
Landsberger,  Inc.,"  and,  "Linder  &  Berger,  Inc.,  by  Herman  B.  Berger, 
Pres.,"  as  comakers,  and  from  a  judgment  against  those  defendants 
this  appeal  is  taken. 

These  appellants  are  domestic  corporations  engaged  in  the  business 
of  manufacturing,  buying,  and  selling  millinery  and  millinery  sup- 
plies. The  application  for  the  loan  was  made  by  the  defendant  Edel- 
man, and  the  signature  of  the  ounakers  was  procured  by  him  in  order* 
to  comply  with  requirements  insisted  upon  by  plaintiff.  When  the 
note  was  discounted,  the  money  was  paid  to  defendant  Edelman,  and 
there  was  no  proof  that  any  part  of  it  was  received  by  either  of  the 
appellant  corporations,  or  that  the  issuance  of  the  note  was  ever  au- 
thorized, or  that  the  plaintiff  had  knowledge  of  any  course  of  dealing 
which  would  estop  either  of  the  appellants  from  questioning  the  au- 
thority of  the  officer  to  sign. 

Without  such  proof,  the  plaintiff  cannot  recover.  Miners'  &  Mer- 
chants' Bank  V.  Ardsley  HaU  Co.,  U3  App.  Div.  194,  199,  99  N.  Y. 
Supp.  98;  Jacobus  &  Jamestown  Mantel  Co.,  2U  N.  Y.  154,  160,  105 
N.  E.  210. 

The  motion  to  dismiss  the  complaint  should  have  been  granted. 

It  follows  that  the  judgment  should  be  reversed,  with  $^  costs,  and 
the  complaint  dismissed,  with  appropriate  costs  in  the  court  below. 
Ail  concur. 


(Supreme  Court,  Special  Term,  Westchester  County.   February  23,  1917.) 

1.  DaUAQES  *=»130(1) — EXCEBSIVI  VEBDICT — PiraCHASING  POWEB  OP  MoNET. 

In  detennlslDg  wtaetber  a  Terdlct  for  personal  Injuries  Is  excessive,  It 
ifl  Important  to  consider  tbe  present  purchasing  power  of  money. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  H  867,  363,  364, 
806,  370.] 

2.  Dakaqeb  ^s»132(12) — Pebsonax.  Injukt — Excessive  Ykrdict. 

In  an  emploji^'B  action  against  a  railroad  for  crusblng  oft  an  arm  at 
the  shoulder,  where,  estimated  on  tbe  basis  ot  his  wages  at  the  time  be  was 
hmt,  plaintiff  would  have  been  able  to  earn  during  the  rest  oC  bta  life 
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some  $44,000,  verdict  for  $32,500  was  not  excesslre,  plaintiff  being  entitled 
to  compensatloD  for  pain,  humiliation,  his  disabilities,  and  retardation  of 
recovery,  while  the  jury  were  not  bound  to  find  that  his  wages  represented 
the  full  extent  of  his  earning  capacity. 
[Sd. 'Note.— Fw  other  caaes,  see  Damages,  Gent  Dig.  t  88S.] 

Action  by  Adam  Roeder  against  the  Erie  Railroad  Company  and 
the  New  Jersey  &  New  York  Railroad  Company.  There  was  verdict 
for  plaintiff,  which  defendants  move  to  set  aside  as  excessive.  Motion 
denied. 

Sydney  A.  Syme,  of  Mt  Vernon,  for  plaintiff. 

Stetson,  Jennings  &  Russell,  of  New  York  City,  for  defendants. 

PLATT,  J.  Motion  for'a  new  trial  and  to  set  aside  a  verdict  of 
$32,500  for  the  crushing  off  of  an  arm  at  the  shoulder  in  an  accident 

as  excessive. 

[1]  It  has  been  well  held  that  the  earning  capacity  of  money  should 
be  considered  in  determining  such  questions  as  this.  It  is  also  im- 
portant to  consider  its  present  purchasing  power.  Interest  on  this 
verdict  at  the  usual  rates  would  be  large. 

[2]  It  is  urged  that,  were  it  not  for  the  injury,  plaintiff  would  be 
able  to  earn  during  the  rest  of  his  life  some  $44,000,  estimated  on  the 
basis  of  his  wages  at  the  time  he  was  hurt.  He  would  be  equally  en- 
titled to  have  interest  on  his  earnings  from  the  time  he  received  them, 
less  what  he  might  make  in  the  meantime,  considered ;  but  these  fig- 
ures are  hypothetical,  and  no  rule  has  been  established  by  which  such 
damages  can  be  determined  mathematically.  The  question  involves 
what  the  proper  compensation  for  pain,  the  humiliation  for  maiming, 
the  recognized  disabilities  of  being  crippled,  is,  and  how  far  the  in- 
jury will  retard  the  victim's  progress. 

What  is  the  value  of  a  limb  or  faculty,  the  sense  of  seeing,  or  the 
power  to  speak?  AH  these  are  questions  that  must  be  weighed  in  the 
scales  of  reason  by  the  jury,  subject  to  the  approval  or  correction  of 
the  court.  The  jurj'  saw  the  plaintiff  and  heard  his  history;  they 
were  not  bound  to  find  that  his  wages  represented  the  full  extent  of 
his  earning  capacity.  Men  of  his  age  and  situation  have  been  known 
to  improve  their  positions  and  become  successful  financially. 


The  motion  is  denied.  Dieffenbach  v.  N.  Y.",  L.  E.  &  W.  R.  R.  Co.. 
5  App.  Div.  91,  38  N.  Y.  Supp.  788;  Harrold  v.  N.  Y.  Elevated  R.  R. 
Co.,  24  Hun,  184;  Ehrman  v.  Brooklyn  City  R.  R.  Co.,  14  N.  Y. 
Supp.  336.* 

1  Beported  in  full  In  the  New  York  Supplement;  reported  as  a  memorandum 
decision  without  cqjlnion  In  60  Hun,  680. 
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(Sapreme  Court,  Appellate  Term,  First  Department.   April  4,  1917.) 

1.  Landlord  and  Tenant  e=»315(i) — Sumuabt  Pbooebdings — Appbai. — Be-  . 

TUBN — ^AusfiniEnT. 

A  motion  for  an  order,  directing  that  tbe  retam  be  amendecl  liy  In- 
serting therein  the  orlelnal  lease  executed  between  the  defendant  tenant 
and  the  defendant  undertenant  wlildi  bad  been  admitted  In  the  court  be- 
low and  a  copy  of  which  In  the  record  was  incorrect  in  falling  to  show 
that  the  lease  was  signed  by  the  taiants,  will  be  granted  and  the  return 
considered  amended. 

[Ed.  Xote.~For  other  caaea,  see  Landlord  and  Tenant,  Cent.  Dig.  If 
1328,  1B81.  1383,  1334.] 

2.  LAHDLOSD  AVO  TeNAHT  «=p310(l)— BKTUBn— SUIOCAXT  PBOOSEDIKO— JDDG- 

KEIfT. 

In  a  landlord's  summary  proceeding  against  bla  tenant  and  an  under- 
tenant where  the  proof  was  undisputed  'that  the  tenant  was  in  arrears  of 
rent  under  the  lease,  the  final  order  should  lULve  been  In  favor  of  tbe 
landlord  against  the  toiant. 

[Ed.  Note.— For  other  cases,  see  landlord  and  Tenant,  Cent  Dig.  1 1319.] 

8.  Laitdlobd  Aif  d  Q^AiffT  ^»S10(1) — StjmUBT  PsooBSnxNO— JuDOMXNT— Poa- 
ansioif. 

In  such  proceeding  where  the  undertenant's  lease  had  expired  and  It 
had  given  up  possession,  the  landlord  was  entitled  to  have  bis  right  of 
possession  established  as  against  tbe  tenant. 

(Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Gent  Dig.  i  1319.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Di^ 
trict. 

Action  1^  Gustav  Lange  against  Charles  H.  Vehring  and  Alexander 
Vehring,  doing  business  under  tiie  firm  name  and  st]^e  of  L.  Living- 
ston &  Co.,  tenant,  and  tfie  Accurate  Measure  Manufacturing  Company, 
Incorporated,  undertenant.  Motion  by  the  undertenant  for  an  order 
amending  the  return,  and  appeal  by  the  landlord  from  a  final  order  en- 
tered in  favor  of  the  tenant  in  the  Municipal  Court,  Borough  of  Man- 
hattan, First  District,  dismissing  the  landlord's  petition.  Final  order 
modified  so  as  to  dismiss  the  petition  as  against  the  undertenant,  and  to 
grant  it  against  the  tenant,  awarding  possessi<»i  to  the  landlord,  and,  as 
so  modified,  affiimed. 

Argued  March  term,  1917,  before  BIJUR,  HENDRICK,  and 
WEEKS,  JJ. 

Gustav  Lange,  Jr.,  of  New  York  City,  for  appellant. 

Charles  H.  Meyer,  of  New  York  City,  for  respondent  undertenant 

WEEKS,  J.  [1]  The  respondent  moves  for  an  order  directing  that 
the  return  herein  be  amended  by  inserting  therein  the  original  lease 
executed  between  the  tenants  and  the  undertenant  in  this  proceeding, 
which  lease  was  offered  and  received  in  evidence  in  the  court  below. 
The  copy  inserted  in  die  record  is  incorrect  in  failing  to  show  that  the 
lease  bore  the  signatures  of  the  tenants.  This  would  be  of  no  impor- 
tance in  detemuning  the  questions  at  issue,  had  not  the  appellant 
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claimed  that  certain  testimony  was  false,  because  the  exhibit  (Ud  not 
show  the  signatures  of  the  tenants.  The  copy  attached  to  the  return 
should  have  been  correct  in  all  particulars,  and  the  motion  is  there- 
fore granted,  and  the  return  considered  amended  in  that  respect. 

[2]  The  landlord  instituted  summary  proceedings  against  Charles 
H.  Vehring  and  Alexander  Vehring,  as  tenants,  and  the  Accurate 
Measure  Manufacturing  Company,  as  undertenant,  for  nonpayment  of 
rent.  Upon  the  trial  the  tenants  defaulted,  the  undertenant  alone  de- 
fending. These  proceedings  were  commenced  on  January  5,  1917,  and 
the  lease  of  the  undertenant  with  the  tenants  expired  on  January  31. 
1917,  and  the  lease  of  the  tenants  ran  until  January  31,  1918.  The  final 
order  made  by  the  court  below  reads  as  follows: 

"Ellnal  order  Is  therefore  made  tbe  11th  day  of  January  1917,  In  fayor  of 
the  teaaat.   Judgment  dismissing  the  petition.*' 

This  was  error.  The  tenants  offered  no  defense,  and  the  proof  was 
undisputed  that  they  were  in  arrears  of  rent  under  their  lease.  So  far 
•as  the  tenants  are  concerned,  the  final  order  should  have  been  in  favor 
of  the  landlord  as  against  them. 

[3]  As  to  the  right  of  the  landlord  to  have  a  final  order  against  the 
undertenant  at  the  time  the  proceedings  were  instituted,  we  are  of  the 
opinion  that  a  right  to  the  possession  of  the  premises  up  to  January 
31,  1917,  was  clearly  shown  tobe  in  the  undertenant.  As  the  time  of 
the  lease  of  the  undertenant  has  now  expired,  and  it  has  given  up  pos- 
session of  the  premises,  the  question  of  its  right  of  possession  could 
well  be  considered  as  academic,  but  the  landlord  is  entitled  to  have  his 
right  of  possession  of  the  demised  premises  established  as  against  the 
tenants.   The  final  order  as  entered  must  therefore  be  modified. 

Final  order  modified  so  as  to  dismiss  the  petition  as  against  the  un- 
dertenant, with  costs  in  the  lower  court,  and  granting  the  petittcn 
against  the  tenants,  awarding  the  possession  of  the  premises  to  the 
landlord,  with  costs  in  the  court  below,  and,  as  so  modified,  affirmed, 
with  $25  costs  to  the  undertenant  against  the  landlord  and  as  the  ten- 
ants defaulted  in  the  proceedings  without  costs  to  the  landlord  ia  this 
court  against  the  tenants.   All  concur. 


(Supreme  Omrt,  Appellate  Term,  First  Department.  April  4,  191T.) 

ASSTQNUKNTS  «=al37— AcnoN  BY  ASSIGNEE— PATMNT  BT  DEBTOB  BETOIK  NO- 
TICE— Evidence. 

In  an  action  by  assignee  for  goods  purdiased  by  defendant,  Ketd,  undn 
evidence,  that  defendant  had  notice  of  assigamwt  of  accoont  before  pay- 
ing assizor  and  was  liable  to  assignee. 

[Ed.  Note. — For  other  cases,  see  Assignments,  Cent  Dig.  {  234.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Herman  Heidelberg  against  Eugene  J.  Klein.  Judgment 
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for  defendant;  and  plainti^  appeals.  Reversed,  with  costs,  and  judg- 
ment directed  for  plaintiff. 

Argued  March  term,'  1917,  before  BIJUR,  HENDRICK,  and 
WEEKS,  JJ. 

Marks  &  Marks,  of  New  York  City  (Harry  M.  Marks,  of  New  York 
City,  of  counsel),  for  appellant. 
Henry  Waldman,  of  New  York  City,  for  respondent. 

WEEKS,  J.  This  action  was  brought  to  recover  the  sum  of  $110.50 
for  goods  purchased  by  defendant  on  July  7,  1916,  from  Friedbcrg  & 
Jaffe,  who,  on  July  12,  1916,  assigned  said  account  to  plaintiff,  who 
was  doing  business  imder  the  name  of  Merchants'  Discount  Company. 

The  defendant,  in  his  answer,  admitted  the  purchase  of  the  goods, 
but  denied  knowledge  of  the  assignment  of  the  account  and  alleged 
payment  to  the  assignors  on  or  about  July  31,  1916,  by  giving  them  $4 
in  cash  and  three  promissory  notes  amounting  to  $106.50. 

The  plaintiif's  bookkeeper  testified  that  the  accotmts  were  assigned 
on  July  12,  1916,  and  on  the  same  day  a  bill  or  statement  was  mailed 
to  the  defendant  on  which  was  stamped  a  notice  of  the  assignment 
s^ed  by  Mr.  Jalfe ;  that  with  said  notice  was  sent  a  return  postal  card, 
giving  date  and  amount  of  the  account  and  requesting  defendant  to 
let  pUintiff  know  if  it  was  correct;  that  these  were  mailed  in  an  en- 
velope with  a  return  address ;  that  no  reply  was  received  from  defend- 
ant. X 

The  defendant  testified  that  he  received  a  letter  in  the  latter  part 
of  July,  bearing  name  of  the  Merchants'  Discount  Company,  containing 
a  statement  of  the  amount  owed  and  asking  him  to  notify  them  whether 
the  amount  was  correct  or  not ;  that  he  then  saw  Mr.  Jaffe  and  told 
him  about  the  letter,  and  he  said,  "That  is  nothing,  don't  listen  to  that 
at  all" ;  that  before  receiving  the  letter,  and  on  the  8th  or  9th  of  July, 
he  had  given  to  Jaffe  $4  in  cash  and  three  notes  each  dated  July  31, 
1916,  and  payable  respectively  one,  two,  and  three  months  after  date; 
and  that  $41.50  had  been  paid  to  a  Mr.  Rosenbluth  on  account  of  said 
notes.  On  cross-examination  he  testified  that  he  had  mislaid  the  let- 
ter received  from  the  discount  company;  that,  when  he  showed  Ihe 
letter  to  Jaffe,  he  said,  "That  is  nothing,  that  is  all  right,  I  fixed  it  up 
with  them" ;  that  he  did  not  give  the  notes  until  a  week  or  two  after 
he  had  the  cmversation  with  Jaffe  about  the  letter.  On  redirect  ex- 
amination he  again  testified  that  he  gave  the  notes  on  the  7th  or  8th, 
or  9th,  and  before  he  received  the  letter  from  the  discount  company. 

The  defendant  also  called  as  a  witness  Max  Friedberg,  of  the  firm 
of  Friedberg  &  Jaffe,  who  testified  that  Mr.  Jaffe  had  all  the  dealings 
with  the  Merchants'  Discount  Company,  that  Mr.  Jaffe  received  the 
notes  from  the  defendant  and  turned  them  over  to  Mr.  Rosenbluth,  an 
attorney  who  was  financing  their  firm  and  who  had  an  office  with  them 
and  who  knew  all  about  their  business  and  knew  the  claims  had  been 
assigned  to  the  Merchants'  Discount  Company. 

The  vital  question  in  the  case  under  consideration  was  whether  the 
notes  were  given  before  or  after  the  defendant  had  notice  of  the  as- 
signm^t  of  the  account,  and  the  judgment  in  favor  of  the  defendant 
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can  only  be  sustained  upon  a  finding  dtat  th^  notes  were  given  bef(»% 
that  time. 

There  can  be  no  questicMi  that  the  notice  of  the  assignment  was  re- 
ceived by  the  defendant  not  later  than  July  13th.  The  testimony  of 
the  defendant  himself  conclusively  shows  that  he  received  the  letter 
which  the  bookkeeper  mailed. 

The  conduct  of  the  defendant  after  receiving  the  letter  was  not  con- 
sistent with  his  present  claim  that  the  account  had  been  settled  several 
days  before  by  giving  notes.  If  the  notes  had  already  been  delivered, 
the  mere  statement  of  the  creditor  that  he  had  "fixed  it  up"  with  the 
assigns  of  the  account  would  hardly  have  been  a  satisfactory  explana- 
tion, although  it  might  have  been  sufficient  to  induce  him  to  give  the 
notes  a  wetk  or  two  after  the  conversation  with  the  creditor,  as  he 
testified  on  cross-examination,  which  date  would  correspond  with  the 
dates  of  the  notes. 

In  view  of  the  allegation  in  defendant's  answer  that  the  notes  had 
been  given  "on  or  about  the  31st  day  of  July,  1916,"  and  of  the  fact 
that  the  notes  were  actually  dated  on  that  day,  the  conclusion  is  ir- 
resistible that  the  notes  were  actually  delivered  on  the  day  of  their 
date  and  subsequent  to  the  receipt  by  defendant  of  the  notice  of  the 


No  reason  was  shown  for  postdating  the  notes,  as  tl^y  did  not  carry 
interest,  and  the  statement  in  the  respondent's  brief  that  notes  are  fre- 
quently dated  ahead  so  as  to  commence  to  run  from  the  last  or  the 
first  day  of  the  month  is  not  in  accord  with  common  experience. 

It  follows  that  the  judgment  must  be  reversed,  with  $30  costs,  and 
judgment  directed  for  the  plaintiff  for  the  sum  of  $110.50,  widi  in- 
terest from  September  5,  1916,  and  proper  costs  in  the  court  below. 
All  concur. 


(Snpreme  Court.  Appellate  Term,  First  Department   April  4,  1917.) 

1.  HUBHAIfD  AND  WOB  $=>49H(8) — CrlPTB  TO  WiFB— EVIDINCB— SUFFICIKNCT, 

While,  In  case  of  third  persons,  evidence  of  a  gift  from  a  husband  to  a 
wife  should  be  clear  and  convincing,  yet.  In  controvert  between  the 
spouses  aa  to  property,  the  positive  testimony  of  the  wife  that  the  bua- 
band  had  presented  her  with  articles  actually  need  In  tbe  honsebold  is 
sufficient  to  sustain  a  Judgment  in  her  fovor. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Oent.  Dig.  |  254.] 

^  2.  Husband  and  Wite  ^=»49%(8) — Gifts  to  WtFB—EvmsscK-SxsmoascY. 

Positive  testimony  by  a  wife,  which  was  undenled,  that  the  husband  al- 
lowed her  to  retain  moneys  saved  out  of  her  housekeeping  allowance  and 
consented  to  the  deposit  of  such  moneys  In  her  name,  Is  suffldent  to  estab- 
lish the  wife's  title  to  articles  purchased  with  siich  funds.  . 

[Ed.  Note. — For  oUier  casea^  see  Husband  and  Wife,  Oent.  Dig.  |  SKM.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 


Action  by  Agnes  F.  Kelley  against  Mark  L.  Kelley.  From  an  order  * 

^sFor  other  cum  m*  mum  topic  ft  KVT-NDllBlit  la  all  Kar-Numb«ti  D1|«U  *  IndasM 


EELLEY  v.  KEIiliBT. 


trict. 


Sup.Ct) 


KBLIiBT  T.  KBLLBT 


X73 


setting  aside  a  verdict  in  her  favor,  plaintiff  appeals.   Reversed,  and 
verdict  reinstated. 
Argued  March  term,  1917,  before  BIJUR,  HENDRICK,  and 

WEEKS,  JJ. 

Richard  Krause,  of  New  York  City,  for  appellant. 
James  L.  Clare,  of  New  York  City  (Wm.  F.  Clare  and  Frederick 
A.  Gill,  both  of  New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  Plaintiff  sued  defendant,  her  husband,  in  replevin 
to  recover  certain  articles  previously  used  by  them  in  the  household. 
These  articles  may  be  divided  into  two  classes:  First,  those  which 
plaintiff  claimed  had  been  presented  to  her  by  third  persons  or  pre- 
sented to  her  by  her  husband,  the  defendant;  second,  articles  which 
she  had  purchased  with  money  alleged  by  her  to  have  been  saved  out 
of  the  weekly  allowance  made  to  her  by  her  husband  for  household 
expenses,  which  savings  she  deposited  in  various  savii^s  banks  ac- 
counts in  her  own  name,  and  with  which  accounts  she  claims  that  her 
husband  was  entirely  familiar,  having,  in  substance,  been  custodian  of 
the  books. 

[1]  The  learned  judge  below,  in  a  short  opinion,  expressed  the 
view  that,  as  to  the  first  class  of  articles,  the  evidence  of  a  |^ft  from 
the  husband  to  a  wife  "should  be  clear  and  convincing,"  and  that  the 
evidence  adduced  by  the  plaintiff  in  this  case  was  not  of  that  char- 
acter. Although  the  expression  will  be  found  in  a  number  of  cases 
to  the  effect  tlwt  s^fts  of  this  kind  "must  be  clearly  proved"  (Shuttle- 
worth  v.  Winter,  55  N.  Y.  m,  629),  such  views  are  generally  applied 
in  cases  where  the  rights  of  creditors  are  involved,  and  where,  there- 
fore, the  opportunity  of  collusion  between  husband  and  wife  is  so 
manifest  as  that  third  parties  have  a  right  to  demand  "clear  and  un- 
controvertible evidence."   2  Story,  Eq.  Jur.  §|  1375-1381. 

In  the  case  at  bar;  in  a  controversy  between  the  husband  and  wife 
alone  affecting  articles  actually  used  in  the  household,  there  is  noth- 
ing unusual  in  the  fact  that  the  husband  would  present  them  to  the 
wife  as  an  act  dictated  bjr  common  affection,  and  the  testimony  of  the 
plaintiff  is  clear  and  positive.  It  would  be  difficult  to  imagine  that 
under  ordinary  circumstances  any  further  or  better  proof  could  be 
given. 

[2]  As  to  the  articles  purchased  out  of  her  savings,  it  is  true  that 
the  testimony  of  the  plaintiff  is  not  particularly  distinct  as  to  the  items 
of  the  savings,  but  her  evidence  generally  is  quite  sufficient  to  the 
effect  that  he  was  aware  of  the  fact  that  she  was  depositing  household 
savings  in  accounts  which  stood  in  her  name,  and  tiiat  he,  from  time 
to  time,  had  possession  of  the  books.  It  is  at  least  significant  that 
tiiere  is  no  denial      the  husband  in  regard  to  this  branch  of  the  case. 

Under  all  the  circumstances,  therefore,  we  cannot  but  conclude  that 
the  verdict  was  justified  by  the  evidence,  and  that  the  jury  was  war- 
ranted in  finding  as  it  did. 

The  order  will  therefore  be  reversed,  with  $30  costs,  and  the  verdict 
reinstated,  with  appropriate  costs  in  the  court  below. 
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1.  AccoBD  AND  Satisfaction  «s»260)— SimzciEHor  of  Bvidkncb — ^Pabt  Pat- 

ITENT. 

Evidence  lield  to  estaUliAi  that  a  payment  In  aettlement  of  actloii  for 
failure  to  deliver  goods  was  intended  to  cover  only  one  of  five  lots  of 
goods  covered  by  contract  between  the  parties. 

[E^.  Xote. — ^For  other  cases,  see  Accord  and  Satls&ctlcHi,  Gmt.  Dig.  H 
164.  166.] 

2.  AcooBD  AND  Satisfaction  «=>7(1)— Pabt  FA-noENT. 

A  payment  in  settiement  of  action  for  failure  to  deliver  goods  Intended 
to  apply  on  only  one  of  five  lots  of  goods  Is  not  an  accwd  and  aatisfacUon, 
altbougb  a  judgment,  if  obtained,  would  have  barred  the  entire  claim. 

[Ed.  Kote.~ror  other  cases,  see  Accord  and  Satisfaction,  Cent  Dig. 
M8.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 
District. 

Action  by  Reuben  Fa^n  and  others  against  Leon  B.  Ailing.  Judg- 
ment for  defendant,  and  plaintiffs  appeal.  Reversed,  and  new  trial 
ordered. 


Argued  March  term,  1917,  before  BIJUR,  HENDRICK,  and 
WEEKS,  JJ. 


A.  Frank  Cowen,  of  New  York  City  (Bernard  Cowen,  of  New  York 
City,  of  counsel),  for  appellants. 

Goldstein  &  Goldstein,  of  New  York  City  (David  Goldstein,  of  New 
York,  City,  of  counsel),  for  respondent. 

HB;NDRICK,  J.  The  facts  in  this  case  are  undisputed.  In  July, 
1^15,  the  plaintiff  gave  the  defendant  an  order  for  five  cases  of  hosiery^ 
each  case  to  contain  120  dozen.  One  c^e  was  to  be  delivered  on 
March  1,  1916,  one  on  April  1st.  one  on  May  1st,  one  on  May  15th, 
and  one  on  June  1, 1916.  The  defendant  accepted  the  order  and  agreed 
to  deliver  the  goods,  but  failed  to  do  so.  On  August  24,  1916,  the 
plaintiffs'  attorney  issued  a  summons  in  tlie  municipal  court,  demand- 
ing the  sum  of  $33  as  damages,  which  summons  was  indorsed  as  fol- 
lows: "The  nature  and  substance  of  tlie  action.  Action  for  damages 
for  failure  to  deliver  goods."  This  summons  was  served  upon  the  de- 
fendant, who  on  the  same  day  of  its  service  called  upon  the  plaintiff's 
attorney  and  gave  him  two  checks,  which  were  afterwards  paid,  and 
which  he  claims  were  given  in  full  settlement  of  the  plaintiffs'  claim. 
'Die  checks  given  amounted  to  $21,  and  Aere  is  no  dispute  but  that  this 
amount  was  arrived  at  by  computing  the  difference  between  the  agreed 
price  per  pair  for  120  dozen  hose,  the  amount  contained  in  one  case 
only,  and  the  enhanced  price  which  the  plaintiffs  were  compelled  to  pay 
for  the  goods  at  that  time.  Upon  making  this  payment  the  summons 
was  indorsed  "The  within  action  discontinued  without  costs,  same 
being  settled  August  20,  1916."  There  seems  to  be  some  mistake 
in  dates,  as  the  summons  was  dated  August  24,  1916,  and  the  later  in- 
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doTsement  is  dated  August  20,  1916,  but  this  is  immaterial.  On  Sep- 
tember 25,  1916,  another  summons  was  issued  and  served  upon  the  de- 
fendant and  the  c(»nplaint  stated  "for  failure  to  deliver  goods,"  and  the 
answer  was  a  "general  denial,  payment,  accord,  and  satisfaction."  Up- 
on the  trial  it  appeared  that  this  action  was  brought  to  recover  damages 
for  the  failure  to  deliver  the  five  cases  of  goods  ordered  by  the  plain- 
tiff, and  for  which  the  damages  on  one  case  had  been  settled.  The 
court  below  held : 

"The  question  Is  as  to  wbetber  or  not  thnt  first  action  was  for  one  portion 
thereof  and  whetber  this  second  action  was  for  tbe  difference.  Plaintiffs  are 
sDtng  for  tbe  same  thing  that  they  settled  for  before.  They  are  suing  for  part 
(rf  the  same  thing  that  they  settled  for  before,  according  to  their  cont^tiaiB. 
niat  Is  not  a  divlBtble  contract.  That  was  all  due  and  owing  at  the  time.  I 
will  have  to  ^Te  Jndgnfent  for  the  defendauL" 

The  plaintiffs  upon  the  trial  expressly  declared  that  they  made  no 
claim  for  damages  except  for  four  cases  of  goods,  admitting  that  they 
had  been  paid  for  one  case. 

[1,  2]  Plaintiffs'  attorney,  with  whom  the  alleged  settlement  was 
made,  testified  that  when  the  defendant  came  to  his  office  he  told  him 
that  he  understood  that  the  acticm  was  for  damages  for  one  case  of 
goods,  and  that  he  and  the  defendant  computed  the  damages  at  ^1,  be- 
ing the  difference  between  the  contract  price  for  120  pairs  of  hose 
and  the  price  at  which  the  same  were  then  sellin|i;  for  in  open  market. 
It  is  undisputed  that  at  this  time  the  attorney  did  not  have  the  order 
which  called  tor  five  cases,  and  did  not  know  that  five  cases  had  been 
ordered.  It  is  very  conclusive  that  the  sum  of  $21  was  for  damages 
for  but  one  case  of  goods,  and  it  is  et^ually  clear  that  the  defendant  so 
understood  it  The  summons  called  for  but  $33  damages,  and  the  de- 
fendant admits  that  the  basis  of  payment  was  computed  on  but  one  case^?. 
There  was  therefore  none  of  the  elements  of  an  accord  and  satisfaction 
in  the  transaction.  The  most  the  defendant  did  was  to  pay  a  part  of  an 
entire  claim  which  was  not  disputed.  A  somewhat  similar  situation 
arose  in  the  case  of  O'Beime  v.  Lloyd,  ^  N.  Y.  24&.  In  that  case  a 
written  stipulation  had  been  entered  into  between  the  parties  and  was 
construed  as  operating  as  a  compromise  of  all  claims  under  the  con- 
tract.  The  court,  however,  said; 

"Although  a  judgment  In  an  action  which  embraces  only  part  of  an  entire 
demand  would  merge  the  whole  demand,  so  that  no  subsequent  action  could  be 
maintained  to  recover  the  [>art  omitted.  It  does  not  necessarily  follow  that  a 
Tolimtary  compromise  or  8atisfactl<Hi  of  the  claim  made  in  an  action  would, 
mider  all  drcnmstaiices,  have  the  same  effeet  The  parties  mli^t  make  a  valid 
agreoBeiit  to  sever  the  demand  and  ampronAK  tike  part  sued  tor,  leaving 
tbe  residue  to  stand,  and  when  soch  an  agreement  ta  made,  or  can  be  Infened 
from  drcnmstances,  the  settlement  would  be  no  bar  to  tbe  demands  not  actual- 
ly satisfied." 

While  there  are  distinguishing  features  between  that  case  and  this, 
the  principle  is  the  same.  There  can  be  no  doubt  but  had  the  first  ac- 
tion (M-oceeded  to  a  judgment,  the  plaintlfiFs  would  have  been  barred 
from  maintaining  the  present  action.  But  no  legal  determination  having 
been  reached  in  the  former  action,  it  could  not  be  considered  as  res  ad- 
judicata  in  this.  Where  a  suit  is  discontinued  after  judgment,  the  ad- 
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judication  concludes  no  one,  and  is  not  an  estoppel  or  bar  iti  any  sense. 
Loeb  V.  WilUs,  100  N.  Y.  231,  3  N.  E.  177. 

Judgment  reversed,  new  trial  ordered,  with  $30  costs  to  the  appel- 
lant to  abide  the  event.  All  concur. 


(Supreme  Goort,  Appellate  Tenn,  Ftnt  Department  April  4,  IfllTJ 

t.  LUVDLOBD  AND  TCITAKT  <8Sg208(B)— REWT— IjABIIITT  OT  ASSianBB— TSBKI' 
NATION. 

The  UaUllt;  at  a  mere  assignee  of  the  lessee's  Interest  under  a  lease 
nmy  be  terminated  by  assignment  and  sorrender  of  possession. 
[Ed.  Note.— For  other  cases,  see  Landl<wd  and  Tuiant,  Cent  Dig'  i  829.] 

2.  Labdlobd  and  Tenant  «s»208(6) — Zjabiuty  or  Assignkb— Tbbuinatxor 

— AssionuENT. 

Delivery  of  a  reassignment  by  an  assignee  of  lessee,  without  proof  of  ac- 
ceptance by  the  lassee,  la  not  an  assignment 

[Ed.  Note: — For  other  cases,  see  landlord  and  Tenant,  Gent  Dig.  I 
829.] 

3.  LaNDIiOKD  and  l^ANT  ^=9208<6) — ^EilABIZJTT  OT  ASSIGNXB— ABANDONKKNT 

—Evidence. 

Delivery  by  assignee  of  a  leasee  of  a  reasslgnnient.  without  proof  of 
acceptance  by  the  lessee,  Is  not  abandonment 
tEd.  Note.— For  other  cases,  see  Landlord  and  Tenant  Cent  Dig,  {  829.] 

Appeal  from  Municipal  Court,  ■B<»x}Ugh  of  Manhattan,  Sevendi 

District. 

Action  by  Benjamin  Kalmus  against  the  EbUng  Brewing  Company, 
From  a  judgment  for  defendant  after  a  trial  wimout  a  jury,  plaintiff 
appeals.   Reversed,  and  new  trial  granted,  with  costs. 
'   Argued  March  term.  1917,  before  BIJUR,  HENDRICK,  and 
WEEKS,  JJ, 

Charles  L.  Hoffman  and  Henry  A.  Friedman,  both  of  New  York 
City,  for  appellant. 
Eugene  Cohn,  of  New  York  City,  for  respondent 

BIJUR,  J.  Plaintiff  sued  on  three  causes  of  action:  First,  for  rent 
for  the  months  of  July  to  November,  1915,  inclusive;  second,  for 
certain  water  charges;  and,  third,  the  difference  between  rent  re- 
served in  a  lease  and  rent  received  by  plaintiff  on  reletting  for  defend- 
ant's account  from  December  15th  on. 

[1-8]  As  to  the  first  cause  of  action,  it  was  shown  that  the  lease 
had  originally  been  made  by  plaintiff  to  one  Klein,  and  that  Klein  with 
plaintiffs  consent  had  almost  immediately  assigned  to  defendant;  that 
defendant  was  in  possession  during  the  month  of  May,  1915,  and  at 
least  on  the  1st  of  June,  1915,  the  rent  being  payable  in  advance.  The 
rent  for  May  and  June  had  been  paid  by  defendant  in  pursuance  of 
a  judgment  previously  obtained  by  plaintiff  against  it  Defendant  then 
sought  to  prove  that  it,  as  mere  assignee  of  the  original  lessee's  interest 
in  the  lease,  had  divested  itself  of  liability  in  the  premises, by  tenninat- 
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ing  tiie  privity  of  estate  npon  which  it  was  liable.  This  c\axm  was 
based  upon  an  allied  assignment  by  it  ba,<k  to  Klem,  the  original 
lessee.  Evidence  of  such  ass^nment,  offered  by  the  defendant,  was 
merely  that  it  had  handed  a  paper  containing  such  an  assignment  to 
Klein.  There  was  no  proof  that  Klein  was  aware  of  tiie  character 
of  the  paper,  or  that  he  accepted  the  assignment  therein  contained,  nor 
any  proof  that  defendant  had  thereupon  surrendered  possession  of  the 
premises.  On  the  contrary,  some  proof  was  introduced  by  plaintiff  to 
the  effect  that  defendant  still  had  property  on  the  premises  as  late  as 
October,  1915. 

That  the  liability  of  a  mere  assignee  of  the  lessee's  interest  under 
a  lease  may  be  terminated  by  assignmoit  and  surrender  of  possession 
is  well  settled,  but  proof  of  such  facts  must  be  made.  Hie  mere  hand- 
ing of  a  paper  to  a  person  is  without  legal  effect.  It  cannot  be  termed 
"delivery"  of  an  assignment,  nor  does  it  constitute  any  proof  of  an 
abandonment  of  possession,  without  proof  that  the  party  to  whom  the 
assignment  has  been  delivered  had  actually  "accepted"  the  assignment. 
See  Frank  v.  N,  Y.,  L.  E.  &  W.  R.  R.  Co.,  122  N.  Y.  197,  221,  25  N. 
E.  332;  Seventy-Eighth  St.  Co.  v.  Purssell,  166  App.  Div.  684,  152 
N.  Y..Supp.  52. 

On  the  proof  submitted,  therefore,  plainti£f  was  entitled  to  recovery 
OD  the  first  cause  of  action.  As  to  me  second  cause  of  action,  plain- 
tiff concedes  that  he  had  offered  no  sufficient  proof  to  support  the 
same.  The  third  cause  of  action  involves  questions  which  are  not 
germane  to  the  present  appeal. 

Judgment  reversed,  and  new  trial  granted,  wi^  $30  a>sts  to  appel- 
lant to  abide  the  event.  All  concur. 


BIOAIiKT  FAN  CX>.  v.  HOSIER  ft  SmfUXIBS.  Inc.,  et  al. 

(Sopreme  Goort,  Appellate  DlviEdoa,  Fotiitb  Depaitmoit  March  28, 1017.) 

Axmon  «S960— Stat  of  Pboceedzkos— Pbmdbhot  of  Pbiob  Actxoit.  - 

A  stay  of  proceedings  in  an  action  will  not  be  granted  upon  Hie  groiuid 
Oiat  a  prior  action  1b  pending  between  tbe  same  parties  In  reference  to 
tbe  same  subject-matter,  where  It  appears  that,  wbatever  the  result  of 
tbe  prior  action,  tbe  trial  of  tbe  second  action  will  be  necessary,  and,  if 
only  a  portion  of  the  qneBtlons  Involved  In  the  second  cause  ot  action 
will  be  settled  in  tbe  Orst,  stay  will  not  be  granted. 
[Ed.  Note.— For  other  cases,  see  Action,  Oent'Dlg.  H  744r-751.] 

Appeal  from  Special  Term,  Erie  County. 

Action  by  the  Bicalky  Fan  Company  against  Mosier  &  Stmmiers, 
Incorporate!,  and  others,  impleaded  with  another.    From  an  order 

vacating  and  setting  aside  an  order  directing  that  the  action  be  placed 
at  the  head  of  the  day  calendar,  etc.,  and  postponing  the  trial  until 
final  determination  of  the  issues  joined  in  the  United  States  District 
Court  between  certain  parties,  plaintiff  appeals.  Order  reversed,  and 
application  for  stay  denied. 
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The  action  is  for  the  foreclosure  of  a  medianic's  lien  for  ventilating^ 
apparatus  furnished  to  subcontractors  and  used  in  the  construction  of 
the  Technical  High  Sdiool,  and  claimed  to  be  an  infringemeat  of  the 
Buffalo  Forge  Company's  patent. 

Argued  before  KRUSE,  P.  ].,  and  FOOTE,  I.AMBERT,  MER- 
RELL.  DE  ANGELIS,  JJ. 

J.  Ralph  Ulsh,  of  Buffalo,  for  appellant 
Clarence  R.  Runals,  of  Buffalo,  for  respondents. 

PER  CURIAM.  The  rule  is  well  settled  that  a  stay  of  proceed- 
ings in  an  action  will  not  be  granted  upon  the  ground  that  a  prior  ac- 
tion is  pending  between  the  same  parties  in  reference  to  the  same 
subject-matter,  where  it  appears  that,  whatever  be  the  result  of  the 
prior  action,  a  trial  of  the  second  action  will  be  necessary.  If  only 
a  portion  of  the  questions  involved  in  the  second  cause  of  action  will 
be  settled  in  the  first  action,  a  stay  wUl  not  be  granted.  Clark  v.  Vilas 
Nat.  Bank,  22  App.  Div.  605,  48  N.  Y.  Supp.  192 ;  Dolbeer  v.  Stout, 
139  N.  Y.  486,  34  N.  E  1102. 

The  matter  relating  to  the  infringement  is  set  up  as  a  partial  defense. 
Even  though  the  infringement  is  established  in  the  suit  prading  in  the 
federal  court,  it  will  not  be  decisive  of  this  action.  Under  such  cir- 
cimistances,  a  stay  should  not  be  granted.  What  bearing  the  question 
of  infringement  may  have,  and  to  what  extent  the  question  may  be 
tried  in  this  action,  can  better  be  determined  when  all  the  facts  are 
before  the  court. 


In  Pratt  v.  Paris  Light  &  Coke  Co.,  168  U,  S.  255,  18  Sup,  Ct.  62, 
42  L.  Ed.  458,  it  was  held  as  stated  in  the  headnote  that : 


"When  a  state  court  has  Jurisdiction  of  t>oth  of  the  parties  and  the  subject- 
matter  as  set  forth  tn  the  declaration,  It  cannot  be  ousted  of  such  Jurisdlctim 
by  the  fact  that,  Inddentally  to  his  defense,  the  defendant  claims  the  Invalid- 
ity of  a  certain  patent" 


See,  also.  Wise  v.  Tube  Bending  Mach.  Co.,  194  N.  Y.  272,  278,  87 
N.  E.  430;  Pratt  v.  Hawes,  118  Wis.  603,  95  N.  W.  965;  David  v. 
Park,  103  Mass.  501. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  application  for  a  stay  denied,  with  $10  costs. 


(Supreme  Coort,  Appellate  Term,  First  Department,  April  4,  1917.) 

Appbal  and  BiBBOs  «s»llTr(l) — ^Bevbbsazi — NBCEaBxiT  worn  New  TtOAX^ 

Where  a  former  adjudication  required  a  directed  verdict  for  plalntttt. 

and  no  motion  therefor  was  made,  the  case,  oa  appeal  from  a  Judgment 

dlsmis^g  the  confplalnt  must  be  sent  back  for  a  new  trial  and  for  a 

proper  dliftosltlon. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  4604, 

4610.] 
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Appeal  from  Municipal  Court,  BOTOUgh  o{  Manhattan,  First  Dis- 
trict 

Action  by  James  W.  Rose  against  the  Rosalind  Realty  Company. 
From  a  judgment  of  the  Municipal  Court,  Borough  of  Manhattan, 
First  District,  rendered  in  iavor  of  defendant,  dismissing  the  complaint 
at  the  dose  of  plaintiff's  case,  pl^tiff  appeals.  Reversed,  and  new 
trial  ordered. 


Argued  March  term,  1917,  before  BIJUR,  HENDRICK.  and 

WEEKS,  JJ. 


Steinberg  &  Levin,  of  New  York  City  (Louis  H.  Levin,  of  New 
York  City,  of  counsel),  for  appellant. 
Chas.  S.  Levy,  of  New  York  City,  for  respondent 

HENDRICK,  J.  We  think  that  the  judgment  in  the  Municipal 
Court  in  favor  of  the  plaintiff  in  the  action  of  Rosalind  Realty  Com- 
pany V.  James  W.  Rose  necessarily  decided  that  the  contract  was  re- 
scinded. It  follows  that  the  court  in  the  case  before  us  erred  in  dis- 
missing the  complaint  herein,  and  as  the  only  defense  set  up  by  the 
defendant  is  this  very  adjudication,  which  operates  against  it,  the  ver- 
dict should  have  been  directed  for  the  plaintiff;  but,  as  no  motion 
was  made  therefor,  we  feel  that  the  case  must  be  sent  back  for  a  new 
trial,  to  be  properly  disposed  of  by  the  trial  judge. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  the  ap- 
pellant to  abide  the  event  All  concur. 


(Snpveme  Court,  i^ipellate  Division,  IVmrth  Department.  March  28, 1017.) 

TtaxoRAPHs  Ann  Tklefhones  4ss>16 — Saw  of  PBonKcr— ItiaHTs  or  Stock- 
HoiDEBs — Statutes. 

Stock  Corporation  Law  (Consol.  Laws,  c.  60)  i  16,  av^riseB  a  corponi- 
tloD  to  sell  Its  property  with  consent  of  two-thirds  of  its  stockholders. 
Section  17  provides  that  any  stockholder  who  refnses  to  consent  to  such 
gale  may  apply  to  the  Supreme  Ckiurt  for  the  appolatment  of  apprnlsera, 
who  shaU  appraise  the  stock  of  such  stockholder,  and  the  corporation 
shall  pay  the  stockholder  the  amount  fixed  by  the  appraisement.  Trans- 
portation Corporations  Law  (Consol.  Laws,  c  63)  }  104,  authorizes  corpo- 
rations, Including  a  telephone  corporation,  to  sell  their  property  to  another 
similar  corporation.  If  the  sale  is  ratified  by  three-fifths  of  the  stock- 
holders. General  Corporation  Law  (Consol.  Laws,  c.  23)  S  321,  provides 
that  if.  In  any  corporate  law,  there  Is  a  provlaion  In  conflict  with  any 
inroTislimB  of  tha  General  CtHporation  Law,  or  of  the  Stock  Corporation 
Law,  the  provlBlon  so  conflicting  shaU  prevail,  and  If  In  any  sneh  law  there 
la  a  proTislon  relating  to  a  matter  embraced  In  the  General  Corporation 
Law  or  in  the  Stock  Corporation  Law,  but  npt  in  conflict  with  it,  such 
provision  shall  be  deemed  In  addition  to  the  prorlslons  of  the  General 
Corporation  Iaw  or  the  Stock  Corporation  Iaw,  and  both  shall  be  appli- 
cable. Bold,  that  a  nonconsenting  atockholdec  in  a  tel^b<»ie  company, 
which  sold  its  pr(S>erty  under  the  provisions  of  the  Tranaportatlon  Cor^- 
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porations  Law,  was  not  mtltled  to  the  ben^ts  of  0ie  pioTiahna  ot  Stock 
Corporation  Law,  |  17. 

[Ed.  Nc^— For  otber  cases,  isee  Tel^aphs  and  Telepbonea,  Gent.  Dig. 
1 10.] 

Appeal  from  Special  Term,  Ontario  Counter. 

Application  by  Julia  H.  Bronson,  as  executrix,  for  the  appointment 
of  appraisers  to  appraise  the  value  of  her  testator's  stock  in  the  Geneva 
Telephone  Company.  From  an  order  granting  the  application,  the  Tele- 
phone Company  appeals.   Order  reversed,  and  application  denied. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Edward  H,  Letchworth,  of  Buffalo,  for  appellant 
Arthur  J.  Hammond,  of  Geneva,  for  respondent. 

KRUSE,  P.  J.  The  Geneva  Telephone  Company  sold  its  property  to 
the  Federal  Telephone  &  Telegraph  Company.  The  respondent,  a 
stockholder,  did  not  consent  to  such  sale,  and  contends  that  under  the 
provisions  of  section  17  of  the  Stock  Corporation  Law  she  has  the 
right  to  have  appraisers  appointed  to  appraise  the  value  of  her  stock 
and  have  the  amount  of  such  appraisal  paid  to  her ;  otherwise,  that  the 
sale  is  ineffectual. 

I  think  that  would  be  so,  if  it  were  not  for  the  provisions  of  the 
Transportation  Corporations  Law  which  expressly  authorize  such  a 
sale  as  this,  if  ratified  and  approved  by  a  three-fifths  vote  of  its  board 
of  directors  or  trustees,  and  by  the  vote  or  written  consent  of  stock- 
holders owning  at  least  three-fifths  of  the  capital  stodc,  given  at  a  meet- 
ing of  all  the  stockholders  duly  called  for  that  purpose.  Transportation 
Corporations  Law,  §  104.  That  was  complied  with  in  this  case.  Sec- 
tions 16  and  17  of  the  Stock  Corporation  Law,  upon  which  the  re- 
spcmdent  relies,  apply  to  stock  corporations  generally ;  but,  so  far  as 
the  Stock  Corporation  Law  is  in  conflict  with  the  Transportation  Cor- 
porations Law,  the  latter  must  prevail. 

Section  321  of  the  General  Corporation  Law,  upon  which  respondent 
i«lies,  I  think  is  authority  against  her.  c<Hitention,  rather  than  in  sup- 
port tiiereof .  It  is  there  provided  that : 

"If  In  any  corporate  law  there  is  or  shall  be  any  provision  In  conflict  with 
any  provisions  of  this  chapter  [the  Geneml  CJorporatlOD  Law]  or  at  the  Stock 
Corporation  Law,  the  provisions  so  conflicting  shall  prevail,  and  the  provlsloD 
of  this  chapter  or  of  the  Stock  Corporation  Law  with  which  it  conflicts  shall 
not  apply  in  such  a  case.  If  in  any  such  law  there  Is  or  shall  be  a  provlalon 
relating  to  a  matter  embraced  in  this  chapter  or  In  the  Stock  Corporation 
liaw,  but  not  In  conflict  with  It,  such  provision  In  such  other  law  shall  be 
deemed  to  be  In  addition  to  the  provision  In  this  chapter  or  In  the  Stock  Cor- 
poration Law  relating  to  the  same  subject-matter,  and  both  provisions  shall,  in 
such  case,  be  applicable.** 

If  the  provisions  of  section  17  were  contained  in  the  Transportation 
Corporations  Law,  and  rtot  in  the  Stock  Corporation  Law,  there  would 
be  force  in  the  contention  of  the  respondent,  but  that  is  not  so. 

I  think  the  sale  was  effectual  without  the  appraisal  and  payment  of 
the  appraisers'  value  of  the  stock  of  the  nonconsenting  stockholders. 
It  is  not  intended  to  suggest  that  the  respondent  may  not  have  a  right 
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of  action ;  but  that  question  is  not  here.  We  hold  only  that  the  re- 
spondent is  not  entitkd  to  maintain  this  iHX)ceeding. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  applicaticMi  denied,  with  $10  costs.  All  concur. 


(Supreme  Goart,  Appellate  Division,  Fourth  Department    Ifordi  28,  1917.) 

KUISANCE  «=»fi2 — "POBLIC  NUISANCl"— DBUO  TRAFFIC. 

Penal  Low  (Consol.  Laws,  c.  40)  S  1530,  penalizing  public  nuisances, 
which  are  defined  as  acts  injuring  or  endangering  the  comfort,  health, 
etc.,  of  any  considerable  number  of  persons,  applies  to  the  maintenance 
of  premises  for  sale  of  morpbine,  cocaine,  etc. 

[Ed.  Note.— For  other  cases,  see  Nuisance,  G^t  Dig.  H  16S-157. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series. 
Public  or  Common  Nuisance.] 

Appeal  frcMU  Trial  Term,  Erie  County. 

Edward  A.  Kingston  was  indicted  for  maintaining  a  nuisance,  and 
frmn  a  judgment  and  order  of  the  Supreme  Court,  sustaining  a  de- 
murrer to  the  indictment,  and  disallowing  the  district  attorney's  ap- 
plication for  resubmission  of  the  case  to  the  grand  jury,  the  People 
appeal.    Reversed,  and  demurrer  disallowed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE.  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Walter  F.  Hofheins,  of  Buffalo,  for  the  People. 
William  Armstrong,  of  Buffalo,  for  cespondenL 

KRUSE,  P.  J.  The  indictment  accuses  the  defendant  of  the  crime 
of  violating  section  1530  of  the  Penal  Law,  which  relates  to  a  puUic 
nuisance,  and  is  there  d^ned  as : 

"A  crime  agalnat  the  order  and  economy  of  the  Btnte,  and  oonelsta  In  onlaw- 
faUy  doing  an  act,  or  omitting  to  perform  a  duty,  which  act  or  omission :  1. 
Annoys,  Injures  or  endangers  the  comfort,  repose,  health  or  safety  of  any 
ccmaiderable  number  of  persons ;  or  2.  Offends  public  decency ;  or  *  *  • 
4.  In  any  way  renders  a  considerate  niunber  <rf  persons  insecure  In  life,  or 
the  use  of  pTt^rty." 

The  indictment  charges  that  on  or  about  the  l'9th  day  of  May,  1915, 
in  the  city  of  Buffalo,  Erie  county,  and  for  a  long  time  prior  thereto,  at 
certain  premises  therein  particularly  described,  the  defendant  did  un- 
lawfully and  wrongfully  annoy,  injure,  and  endanger  the  ccnufort,  re- 
pose, health,  and  safety  of  a  considerable  number  of  persons,  in  that 
he  did  encourage,  permit,  and  allow  habitual  drug  users,  vagrants, 
criminals,  and  prostitutes  to  frequent  the  aforesaid  premises,  and  did 
distribute  and  sell  for  profit  and  give  away  heroin,  morphine,  cocaine, 
and  other  dangerous  drugs  to  the  aforesaid  habitual  users  thereof  and 
other  persons  in  excessive  and  unlawful  quantities,  knowii^  the  dan- 
gerous and  poisonous  character  of  said  drugs,  and  for  the  purpose  of 
enabling  and  permitting  said  habitual  users  and  other  persons  to  have 
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cocaine,  morphine,  heroin,  and  other  dangerous  drugs  for  their  own  use 
and  for  distribution  and  sale  to  other  persons,  without  regard  to  the 
evil  and  harmful  consequences  thereof,  and  in  violation  of  the  Public 
Health  Law  of  the  state  of  New  York  and  contrary  to  die  statute. 

It  is  well  known  tiiat  the  constant  use  by  any  person  of  these  habit- 
forming  drugs,  except  under  the  direction  of  a  physician,  is  dangerous 
to  public  health,  and  the  Public  Health  Law  in  express  terms  so  de- 
clares. Laws  1909,  c.  49  (Consol.  Laws,  c.  45)  §  249a  (as  added  by 
Laws  1914,  c.  363,  and  amended  by  Laws  1915,  c.  327).  The  Public 
Health  Law  regulates  the  sale  and  distribution  of  narcotics.  Public 
Health  Law,  .§§  245,  246  (as  added  by  Laws  1914,  c.  363  and  amended 
by  Laws  1915,  c.  327).  And  so  does  the  act  of  Congress  of  December 
17,  1914  (chapter  1,  6  U.  S.  Comp.  St.  1916,  p.  7261).  If  the  defendant 
maintains  premises  for  the  sale  and  distribution  of  these  dai^erous 
drugs,  selling  and  distributing  them  to  habitual  users  and  others  in  vio- 
lation of  law,  as  is  charged  in  the  indictment,  the  defendant  may  prop- 
erly be  convicted  of  maintaining  and  committing  a  public  nuisance. 
This  conclusion  is  supported  by  the  reasoning  in  People  v.  Hoffman,  1 18 
App.  Div.  862,  103  N.  Y.  Supp.  1000,  and  People  v,  Curtis,  152  App. 
Div.  372,  136  N.  Y.  Supp.  582,  affirmed  206  N.  Y.  747,  100  N.  E.  1131. 

The  order  allowing  the  demurrer  and  dismissing  the  indictment 
should  therefore  be  reversed,  and  the  demurrer  disallowed.  All  concur. 


QUAKER  T.  MANHATTAN  OLEANBBS  &  DTBBS,  Inc. 
(Supreme  Court,  Appellate  Term.  First  D^rtmoit.   April  4,  1917.) 

1.  liAlfOtOBD  AND  TBNART  «=9l99 — BXKT — ^HXUASE. 

Where  plaintiff's  sublessee,  upon  payment  of  $99  due  for  fixtures,  ob- 
tained from  plaintiff  a  receipt  not  under  seal  "releasing  them  from  further 
costs  or  rents,"  the  rclense  for  that  purpose  was  Ineffective,  because  not 
supported  by  any  other  conrtderatlon  than  the  debt  admittedly  due. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  n 
741.  742.] 

•2.  Accoan  and  SATlsrAcnoN  «a»7(l) — CONSiDERAXioir— Dsbt  Adhittedlt  Due. 
It  Is  axiomatic  that  the  payment  of  a  debt  adndttedly  due  will  not  sup- 
port an  accord  and  satisfaction  of  another  or  larger  sum. 

[Eld.  Note.— Sior  other  cqaea,  see  Accord  and  Satisfaction,  Gent.  D^. 
146.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Abraham  Quaker  against  the  Manhattan  Cleaners  &  Dy- 
ers, Incorporated.  Judgment  for  defendant,  and  plaintiff  appeals. 
Reversed,  and  judgment  for  plaintiff  directed. 

Argued  March  term,  1917,  before  BIJUR,  HENDRICK,  and 
WEEKS,  JJ. 

Adolph  Bangser,  of  New  York  City,  for  appellant 
David  Groberg,  of  Brooklyn,  for  respondent. 
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BIJUR,  J.  [1]  This  action  is  brought  for  $150,  being  the  rent  at 
the  rate  of  $75  a  month  for  May  and  June,  1915,  of  a  half  store  sub- 
let by  plaintiff  and  his  former  partner,  one  Glass,  to  defendant,  by  a 
lease  tinder  seal  running  for  the  term  of  over  five  years  from  May, 
1,  1915.  Plaintiff  and  his  partner  were  lessees  of  the  entire  store  from 
the  dominant  landlord  for  the  same  term.  When  the  leases  were 
made  the  store  was  unfinished,  and,  in  order  that  the  fixtures  in 
both  halves  of  the  store  should  be  imiform,  it  was  agreed  that  plaintiff 
and  his  partner  should  install  fixtures  and  defendant  would  pay  half 
the  cost.  The  work  had  been  done  prior  to  June  1,  1915,  and  defend- 
ant admitted  that  it  owed  the  plaintiff  $99  as  one-half  of  such  ex- 
penditure. It  appears,  also,  that  during  May,  1915,  the  defendant 
permitted  cme  Helen  Twcuney  to  occupy  its  half  of  the  store,  and  ap^ 
parently  at  some  time  (the  precise  date  not  appearing,  and  being  of 
no  importance)  the  defendant  assigned  its  lease  to  Mrs.  Twomey. 

The  answer  admits  that  the  rent  sued  for  is  due,  but  sets  up  an  ac- 
cortl  and  satisfaction  and  release.  This  defense  is  based  upon,  and 
sought  to  be  sustained  by,  a- paper  signed  by  plaintiff  and  his  former 
partner,  reading  as  follows: 

"June  2,  1^15. 

"Received  from  Manhattan  Steam  Dyeing  &  Scouring  Works,  Inc.,  the  sum 
of  ninety-nine  dollarg  (¥8&.00)  for  ell  services  and  material  furnished  In  store 
at  2325  Broadway  thereby  releasing  them  from  any  further  costs  .or  rents 
pertaining  to  said  store,  which  they  have  tliis  day  turned  over  to  Mme.  Heleue 
Twomey.  Far  servloeis  as  per  bill  attadied.  A.  Qualrer. 

"H.  Qlaas. 

Witnessed  \iy  Lanra  V,  Twomey." 

On  the  trial  plaintiff  claimed  that  he  and  his  partner  were  not  thor- 
oughly conversant  with  English  script;  that  the  paper  was  read  to 
them  by  a  representative  of  the  defendant;  and  that  the  words  of  re- 
lease were  not  read,  but  that  the  defendant's  representative  said  that 
it  was  a  mere  receipt  He  also  testified  that  to  his  recollection  tlie 
words  of  release  following  the  word  "Broadway"  were  not  on  the 
paper  when  he  signed  it.  On  this  issue,  defendant's  witnesses  having 
testified  to  the  contrary,  the  learned  judge  below  called  in  an  expert 
in  handwriting,  who  testified  that  the  six  lines  of  the  receipt  down 
through  the  name  Helene  Twomey  had,  in  his  opinion,  been  written 
at  one  sitting. 

On  this  appeal,  both  counsel  devote  their  briefs  to  the  question  of 
the  weight  of  evidence,  from  which  standpoint  I  cannot  well  avoid 
reference  to  the  fact  that  the  only  significant  word  in  the  "release," 
so  far  as  the  present  action  is  concerned,  is  the  word  "rents,"  to  which 
the  attention  of  the  expert  was  not  called.  It  is  apparent,  however, 
from  an  examination  of  the  original  exhibit  which  is  submitted  on  this 
appeal,  that,  by  the  very  tests  explained  and  applied  by  the  expert,  the 
word  "rents"  appears  not  to  have  been  written  at  the  same  sitting. 

[2]  These  questions  of  fact,  however,  need  not  be  further  adverted 
to,  because  it  is  quite  plain  that  the  alleged  release  or  accord  and  sat- 
isfaction, whichever  defendant  chooses  to  term  it,  is  totally  ineffective. 
It  is  not  a  formal  release,  that  is,  one  under  seal,  which  would  import 
consideration,  and  there  is  no  pretense  that  it  is  supported  by  any  coa- 
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sideration  other  than  the  payment  by  the  defendant  of  a  debt  admit- 
tedly due  to  plaintiff.  Under  such  circumstances,  it  is  axiomatic  that 
the  payment  of  a  debt  admittedly  due  will  not  support  a  release  or 
an  accord  and  satisfaction  of  another  or  larger  sum.  Although  de- 
fendant would,  no  doubt,  be  limited  by  the  very  terms  of  the  receipt, 
namely,  "Received  »  *  *  ninety-nine  dollars  ($99.00),  *  *  * 
therel^  releasing,  etc./'  to  the  claim  that  the  only  consideratioa  for 
the  release  was  the  payment  of  the  $99,  the  record  itself  discloses 
that  there  was  no  otiier  consideration  for  such  release,  nor  is  there 
any  claim  by  defendant  that  such  existed.  It  is  not  even  claimed  nor 
suggested  that  Mrs  Twomey  assumed  the  obligations  of  the  defend- 
ant. 

Judgment  reversed,  and  judgment  directed  in  favor  of  plaintiff 
for  the  amount  sued  for,  with  appropriate  costs  in  the  onirt  below 
and  $30  costs  of  this  appeal.  All  concur. 


(Supreme  Court,  Appellate  Term,  First  Department   April  4,  1617.) 

EVIDKNCK  «=a340(l) — JVDQiONT  BOLL — AbUiaSIBZLITT. 

In  dlfipossess  proceedings,  the  tenant  defendant  pleaded  a  prior  adju- 
dication and  offered  a  judgment  roll  of  the  Municipal  Court,  reciting  aa 
action  by  the  plaintiff  against  defendant  and  .that  "judgment  by  tbls  final 
order  Is  therefore  rendered  the  28tb  day  of  Noyember,  1916,  In  tevor  of  the 
aald  tenant."  Municipal  Court  Code  (Laws  1915^  c.  SfTff)  |  125,  declares 
that  a  judgmmt  dismissing  the  action  may  be  rendered  either  on  the  mer- 
its or  without  prejudice  to  a  new  action  as  the  case  requires,  and  the 
court  shall  make  proper  note  thereof.  Held  that,  while  the  entire  Judg- 
ment roll  and  the  minutes  of  the  previous  trial  should  be  examined,  to 
determine  whether  the  prior  judgment  was  a  dismissal  without  prejudice 
or  a  determination  on  the  merits,  such  judgment  cannot  be  excluded  on 
the  ground  that  it  must  be  presumed  to  have  been  without  prejudice  to 
another  action,  because  not  stated  to  have  been  on  the  merits. 

[ISd.  Note.— For  other  cases,  see  Bvldsice,  Oeat,  Dig.  H  1201. 1295, 1200, 
1300.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Dispossess  proceedings  by  the  Steinmetz  (!^nstruction  Company 
against  Eustace  A.  Pothemont.  From  a  final  order  in  favor  of  the  land- 
lord, the  tenant  defendant  appeals.  Reversed,  and  new  trial  granted. 


Argued  March  term,  1917,  before  BITUR,  HENDRICK,  and 

WEEKS,  JJ. 


Foster  &  Cunningham,  of  New  York  City  (Joseph  J.  Cunningham, 
pf  New  York  City,  of  counsel),  for  appellant. 

Kleiner  &  Kleiner,  of  New  York  City  (Joseph  Kleiner  and  Lewis 
Nadel,  both  of  New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  Among  other  defenses,  the  defendant  pleaded  a  prior 
adjudication.  When  the  judgment  roll  in  the  prior  suit  was  otfered  in 
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endence-by  die  defendant,  it  appeared  that  it  involved  substantial^  tiie 
same  issues  as  the  present  acti<Ki.  The  judge's  indorsement  thereon 
reads  as  follows : 

"Municipal  Court  of  the  Olt^  of  New  York,  Borough  of  Manhattan,  4th 
District  Vol.  25,  Page  357.  Stelometz  Construction  Company.  Landlord, 
against  'Edward'  A.  Pothemont,  ete.,  Tenant.  Precept.  Issued  Nov.  20.  Be- 
tumaUe  Nov.  23.  Answer  waived.  Tried.  Trial  Nor.  27.  Judgment  by  thla 
final  order  Is  therefore  rmdered  the  28th  day  of  November,  1916,  in  favor  of 


This  judgment  roll  was  excluded,  defendant  duly  excepting.  The 

trial  judge  below  remarked  of  this  judgment  itself : 
"It  shoald  state  more  than  that.   It  Is  excluded." 

The  theory  upon  which  the  exclusion  was  based  is  not  clear  from 
an  examination  of  the  record,  nor  from  a  reading  of  the  respondent's 
brief.  It  may  well  be  conceded  that  the  entire  judgment  roll  and  the 
minutes  of  the  previous  trial  should  be  examined,  in  order  to  deter- 
mine whether  the  prior  judgment  was  a  dismissal  of  the  proceeding 
widiout  prejudice  or  a  determination  on  the  merits.  Stfodl  v.  Farish- 
'  Stafford  Co.,  67  Misc.  Rep.  402,  122  N.  Y.  Supp.  609;  Kaplan  v. 
Friedman  Const.  Co.,  148  App.  Div.  14,  132  N.  Y.  Supp.  233 ;  Deeley 
V.  Heintz,  169  N.  Y.  129,  62  N.  E.  158;  Clark  v.  Scovill,  198  N.  Y. 
379,  91  N.  E.  800;  Stecher  v.  Independent  Order,  etc.,  45  Misc.  Rep. 
340, 90  N.  Y.  Supp.  332.  No  such  examination,  however,  was  possible, 
in  view  of  the  exclusion  of  the  entire  record. 

Respondent  apparently  contends,  and  the  learned  judge  below  possi- 
bly concurred  in  that  view,  that  because  the  action  of  the  court  in  the 
prior  proceeding  was  not  stated  to  have  been  upon  the  merits,  it  must 
be  fffesmned  to  have  been  without  prejudice  to  another  action.  Re- 
spondent cites  section  125  of  the  Municipal  Court  Code,  but  I  am  un- 
able to  see  what  bearing  that  has  upon  tiie  present  action.  So  far  as 
possibly  material,  it  provides  merely : 

"A  judgment  digmisaing  the  aciio»  m&y  be  rendered  either  on  the  merits  or 
without  prejudice  to  a  new  action,  as  the  case  requires,  and  the  court  shall 
malEe  a  proper  note  thereof." 

But  as  the  judgment  offered  in  evidence  did  not  pretend  to  be  one 
"dismissing  the  action,"  the  Code  section  cannot  affect  it. 

Respondent  also  cites  Clark  v.  Scovill,  198  N.  Y.  279,  at  284  (mean- 
ing no  doubt  283),  91  N.  £.  800,  as  authority  for  the  proposition  that 
the  presumption  is  that  "a  judgment  of  this  character  is  not  on  the 
merits."  'Hiere  is,  however,  no  such  rule  stated  in  the  Clark  Case. 
The  passage  to  which  no  doubt  reference  is  intended  to  be  made  refers 
only  to  the  rule  that  where,  upon  an  examifiation  of  a  judgment  roll,  it 
appears  that  the  action  of  the  court  in  defendant's  favor  may  have  been 
either  upon  the  merits  or  not,  it  will  be  presumed  to  have  been  without 
prejudice  to  a  subsequent  action.  On  its  face  the  determination  of  the 
court  in  the  prior  proceeding  would  seem  to  have  been  on  the  merits, 
first,  because  a  '^judgment  in  favor  of  a  defendant"  is  prima  facie  a 
judgment  on  the  merits,  and,  next,  because  in  this  particular  instance 
the  trial  justice  seems  to  have  been  at  some  pains  to  avoid  any  ques- 
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tion  as  to  his  intention  and  the  regularity  of  his  determination  as  one  in 
favor  of  the  tenant  in  a  summary  proceeding  (see  Simon  v.  Schmitt, 
118  N.  Y.  Supp.  336)  by  writing: 
"JudKiDHit  by  this  final  order  Is  therefore  rendered  In  fiiror  of  said  tenant." 

Whatever  may  result  from  an  examination  of  the  judgment  roll 
when  duly  admitted  in  evidence,  there  can  be  no  doubt  tiiat  defendant 
was  entitled  to  have  it  considered,  and  that  its  exclusion  was  error  for 
which  the  final  order  must  be  reversed,  and  a  new  trial  granted,  with 
$30  costs  to  ai^Iant  to  abide  the  event.  All  concur. 


KORNBLUM  et  al.  v.  CXJM-MERCIAL  ADVERTISER  ASg'N. 
(Supreme  Court,  Special  Term,  Kings  County.   March  8,  1017.) 

1.  Pleading  ®=3l76 — Reply — Denial  of  CoHcLustoN. 

Objection  that  denial  by  reply  of  an  allegation  of  answer  Is  a  denial  of 
a  conclusion  merely  cannot  aid  def^dant;  tt  going  to  sufficiency  of  an- 
swer, and  not  of  reply. 

[Ed.  Note.— For  other  cases,  see  Pleading,  CMit.  Dig.  §8  343.  345-863.] 

2.  Naues  4=»10— Doing  Bustness  Umdeb  Assuhed  Name. 

Allegation  of  complaint  that  the  name  "Ft.  Greene  Beef  Company"  ap-  > 
pea  ml  on  a  sign  over  i^lntUTs  store  Is  not  the  equivalent  of  one  tlut 
they  were  doing  Imstness  under  that  name. 

[Kd.  Note. — For  other  cases,  see  Names,  Cent  Dig.  {  7.] 

3.  Names  $=9lO — ^Asscued  Name — Right  to  Sue — Plaihtibt's  Violation  of 

Law. 

niat  persffliB  are  dc^ng  business  nnd^  an  assomed  name,  without  hav- 
ing filed  certificate  required  hy  Penal  Law  (Consid.  Laws.  c.  40)  |  440. 
does  not  prevent  recovery     than  ft>r  damages  from  libel. 

[Ed.  Note. — For  other  cases,  see  Names,  Cent.  Dig.  |  7J 

4.  PaBTNEBSHIP  ^=9199 — I.>[BEL~~RiaHI  OF  Recovest. 

Pnrtnera,  suing  Jointly  for  libel,  can  recover  only  for  injury  to  their 
business,  and  not  for  Injury  to  thenf  in  their  Individual  capacity, 
[Ed.  Note.— For  other  cases,  see  Partnw^Ip,  C«it.  Dig.  $§  362-36a] 

5.  Libel  and  Slandeb  <t=»6(2) — Abticlb  Charoikq  Deceit  in  Business. 

An  article,  readlxig  its  body  in  conjunction  with  its  headlines,  heli  to 
plainly  charge  plaintiffs  with  decMt  as  merchants  in  selling  and  offering 
goat  meat  as  lamb^  and  so  llbelons. 

[£d.  Note.— Fw  other  cases,  see  Ubel  and  Slander.  Cent  Dig.  19  8,  4, 
12, 13.] 

Action  by  Samuel  Komblum  and  another  against  the  Commercial 
Advertiser  Association.  Defendant  moves  for  judgment  on  the  plead- 
ings.   Motion  denied. 

Morris  W.  Hart,  of  New  York  City,  for  plaintiffs. 
Engelhard  &  PoUak,  of  New  York  City  (Walter  H.  PoUak  and  Sam- 
uel L.  Jackson,  both  of  New  York  City,  of  counsel),  for  defendant. 

CROFSBY,  J.  The  action  is  for  Ubel.  The  defendant  pleads  as 
a  defense  and  in  mitigation  of  damages  that  at  the  time  of  the  publica- 
tion the  plaintiffs  were  doing  business  under  an  assumed  name  without 
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having  filed  the  certificate  required' by  section  440  of  the'  Penal  Law. 
Haintiffs  have  replied  to  this  defense,  denying  that  they  were  doing 
business  under  an  assumed  name>  but  admitting  that  no  certificate  wa.« 
tiled.  Now  defendant  moves  tor  judgment  on  the  pleadii^fs,  raising 
two  points. 

[1,2]  1.  It  is  claimed  that  the  pleadings  show  that  the  plaintiffs  were 
doing  business  under  the  name  of  "Ft.  Greene  Beef  Company"  without 
havii^  filed  a  certificate,  and  ^at  this  violation  of  the  law  prevents  a 
recovery  of  damages  in  this  action.  The  allegation  in  the  answer  that 
the  i^aintiffs  were  doing  business  tmder  ^e  Beef  Company  name  is  de- 
nied by  the  reply.  Defendant  says  this  "is  a  denial  of  a  conclusion 
merely.*'  If  this  is  so,  it  does  not  aid  the  defendant  The  denial  is 
certainly  complete  and  unequivocal.  If  the  allegation  that  the  plaintiffs 
were  so  doing  business  is  merely  a  ccmclusion,  it  would  make  the  de- 
fense in  question  pleaded  by  defendant  of  no  avail,  for  it  is  in  that  de- 
fense that  the  allegation  is  contained. 

Defendant  contends,  further,  that  the  all^tion  in  the  complaint 
that  "the  name  'Ft.  Greene  3eef  Ca'  appeared  upon  a  sign  over  said 
store"  controls  the  denial  referred  to.  It  is  the  rule  that  on  demurrer, 
or  on  motion  for  judgment  on  the  pleadings,  all  the  pleadings  must  be 
considered.  Balz  v.  Underbill,  19  Misc.  Rep.  215,  44  N.  Y.  Supp.  419. 
So  the  allegation  in  the  ccNtnplaint  must  be  considered.  That  allegation 
is  not  that  the  plaintiffs  are  doing  business  under  the  Beef  Company 
name.  It  is  simply  that  that  name  appeared  upon  a  sign  over  their 
store.  This  is  not  the  equivalent  of  an  allegation  that  they  were  doing 
business  under  that  name.  At  most,  it  would  be  but  evidence  tending 
to  establish  that  fact.  The  question  would  still  rem^  whether  the 
plaintiffs  were  actually  doing  business  under  that  name.  The  use  of  a 
sign  with  the  joint  names  on  it,  or  other  holding  out  to  the  public  as 
partners,  while  it  might  make  the  parties  liable  to  creditors,  does  not 
change  the  actual  relationship  existing,  or  establish  as  a  fact  a  part- 
nership. Cassidy  v.  Hall  et  al.,  97  N.  Y.  159,  171 ;  Heck  v.  Voelkle, 
95  Misc.  Rep.  692,  694,  160  N.  Y.  Supp.  903.  So  the  allegation  in  the 
complaint  is  not  the  equivalent  of  the  allegation  in  the  answer,  which  is 
denied  by  the  reply.  It  may  be  noted,  in  passing,  that  the  defendant,  in 
alleging  that  plaintiffs  were  doing  business  under  the  assumed  name, 
evidently  does  not  rely  upon  die  allegatioti  in  the  aunplaint,  for  the 
answer  denies  any  knowledge  or  information  sufficient  to  form  a  be- 
lief as  to  it 

[3]  But,  assunungthe  former  conclusion  to  be  erroneous,  it  does  not 
follow,  as  defendant  claims,  that  the  plaintiffs  cannot  recover.  The 
authority  relied  on  is  Williams  v.  New  York  Herald  Co.,  165  App.  Div. 
529,  150  N.  Y.  Supp.  838.  That  case  does  hold  that,  in  an  action  for 
libel  for  dunages  to  reputation  and  business  value  of  a  named  concern, 
the  persons  who  were  doing  business  under  that  name  without  filing 
a  certificate  qould  not  recover.  The  court  evidently  based  its  decision 
upon  the  ground  that  it  was  "anomalous  that  one  may  recover  for  in- 
jury to  a  business,  the  carrying  on  of  which  is  unlawful  and  criminal" 
(165  App.  Div.  532,  150  N.  Y.  Supp.  page  840);  and  it  cites  Marsh 
V.  Davison,  9  Paige,  580,  as  an  authority.  In  this  latter  case,  which  was 
for  a  bill  of  discovery,  an  action  of  slander  was  involved;  the  utter- 
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ance  being  that  the  plaintiff  was  guilty  of  malpractice  as  a  physician. 
The  defendant  pleaded  that  the  plaintiff  was  not  duly  registered,  and 
so  not  a  r^fular  physician,  and  not  licensed  to  practice.  The  court  said 
he  could  not  recover  dam£^s,  but  it  based  that  ruling  oa  the  fact  that 
the  plaintiff  there  could  not  recover  compensation  for  his  services  un- 
der the  provisions  of  the  Revised  Stotutes  (1  R.  S.  [2d  Ed.]  451,  §  24). 
Hence  the  case  is  not  an  authority  in  support  of  the  holding  in  the  Wil- 
liams Case,  for  the  plaintiffs  in  that  case  could  recover  for  services  ren- 
dered or  goods  sold,  and  even  on  executory  contracts.  Gay  et  al.  v. 
Seibold,  97  N.  Y.  472,  49  Am.  Rep.  533 ;  Sinnott  v.  German-American 
Bank,  164  N.  Y.  386,  390,  391,  58  N.  E.  226;  Taylor  v.  BeU  &  Bogart 
Soap  Co..  18  App.  Div.  175,  45  N.  Y.  Supp.  939. 

The  difference  between  the  cases  of  unlicoised  physicians  and  plumb- 
ers  seeking  to  recover  fen*  services  rendered,  and  ^ose  of  people  in  oth- 
er lines,  doing  business  under  assumed  names  in  violation  of  the  law,  is 
well  pointed  out  in  Doyle  v.  Shuttleworth,  41  Misc.  Rep.  42,  45,  83  N. 
Y.  Supp.  609,  where  the  opinion  was  written  by  Scott,  J.,  who  also 
wrote  in  the  Williams  Case.  The  object  sought  to  be  obtained  by  sec- 
tion 440  of  the  Penal  Law,  and  similar  statutes,  is  stated  in  the  cases 
above  cited.  It  is  merely  to  prevent  people  who  give  credit  to  the  con- 
cern in  question  from  being  prejudiced  or  damaged,  while  in  the  stat- 
utes relating  to  physicians  and  plumbers  and  other  professional  people 
the  object  is  to  protect  the  public  generally  and  the  lives  and  health  of 
the  people.  It  is  because  of  this  that  the  courts  allow  recoveries  in 
the  former  class  and  deny  them  in  the  latter.  Notwithstanding  the 
views  of  this  court  about  the  Williams  Case,  it  would  be  loath  not  to 
follow  it,  were  it  not  that  it  seems  to  be  in  conflict  with  the  Court  of 
Appeals.  In  Wood  v.  Erie  R.  R.  Co.,  72  N.  Y.  196,  28  Am.  Rep.  125, 
tiie  plaintiff,  although  doing  business  under  a  name  which  was  in  vio- 
lation of  the  statute,  recovered  damages  to  property  belonging  to  him 
and  carried  by  the  defendant  The  court  said  (72  N.  Y.  200,  28  Am. 
Rep.  125): 

"A  wrongdoer  Is  not  protected  In  Qie  invasion  of  the  ilj^ts  of  anotber,  be- 
cause such  a  party  bappens  to  be  trfinsacting  buslnem  In  rloUtUon  of  a  apedal 
statute.  *  •  *  The  illegal  transaction  of  the  general  business  is  one  thtug; 
but  that  bas  nothing  to  do  with  an  unlawful  act  which  destroys  or  appropri- 
ates the  prt^rty  of  another,  or  commlta  any  other  injury,  and  cannot  justify 
or  excuse  the  sama" 

The  reasoning  of  this  case  is  convincing  and  controlling.  Tliere 
is  no  more  reason  why  a  person's  business  can  be, damaged  by  a  libel, 
and  he  be  without  redress,  because  he  has  failed  to  file  the  certificate 
required  by  law,  than  there  is  if  the  same  business  is  damped  by  some 
o&er  wrongful  act.  If  the  owner  of  a  business  so  conducted  can 
recover  damages  for  injuries  to  it  by  the  destruction  of  its  property 
by  physical  violence,  or  even  by  negligence,  there  can  be  no  reason 
why  he  should  not  recover  the  damages  to  it  sustained  by  a  libel. 
There  is  abundant  authority  to  support  this  contention.  The  fact  tliat 
a  plaintiff  may  have  violated  a  statute  is  no  reason  for  depriving  him 
of  damages  for  the  wrong  committed  upon  him.  CarroU  v.  Staten  Isl. 
R.  R.  Co.,  58  N.  Y.  126,  17  Am.  Rep.  221 ;  Tebo  v.  Jordan,  147  N. 
Y.  387,  392,  42  N.  E.  191 ;  Keller  v.  Erie  R,  R..  183  N,  Y.  67,  76, 
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[4]  in  the  Williams  Case,  the  plaintiffs  were  suing  only  for  dam- 
ages  done  to  their  business,  and  the  opinion  stated  (165  App.  Div.  533, 
150  N.  Y.  Supp.  840)  that,  if  they  "were  suing  for  damages  to  them- 
selves as  individuals,  a  diiferent  question  would  be  presented."  Plain- 
tiffs here  claim  to  come  within  this  exception.  They  point  out  that 
the  complaint  alleges  that  they  were  damaged  in  their  good  name,  and 
ia  the  good  name  and  credit  of  their  firm.  From  this  and  other  al- 
legations in  the  complaint  it  is  argued  that  plaintiffs  can  recover  in 
this  action  their  individual  damage,  even  if  they  cannot  recover  the 
damage  to  the  firm.  But  this  appears  not  to  be  so.  Thev  cannot  sue 
jointly  for  their  individual  dami^s.  Sudi  a  suit  could  be  brought 
only  for  the  firm's  damages,  and  in  such  a  suit  th^  can  recover  dam- 
age for  injury  to  their  business,  but  not  for  mjury  sustained  by  tiiem 
in  their  individual  capacities,  Taylor  v.  Church,  1  E.  D.  Smith,  279, 
285,  286,  reversed  on  another  point  8  N.  Y.  452 ;  Havemeyer  v.  Fuller, 
10  Abb,  N.  C.  9;  Collier  v.  Postum  Cereal  Co.,  Limited,  150  App, 
Div.  169,  173,  134  N.  Y.  Supp.  847. 

[5]  2.  Tht  defendant's  other  claim  ts  that  the  publication  sued  upon 
is  not  libelous.  The  article  in  question  contained  the  following  head- 
lines: 


Ten  OarcaBBM  ^nraced  from  Armour  &  Co.  to  Retailer  'Wbere  It  Is  Pnt  on 
Sale  Wttbont  Honest  Label. 

TtM  Price  la  Very  Low  and  OItcs  Big  Profit 

DfKoverj  of  Deception  Hade  by  McCann  in  the  Ft.  Qneaa  Beat  Oompany*s 
Store  in  Faltm  Street" 

These  are  set  forth  in  the  complaint,  with  a  portion  of  the  article, 
which  reads  as  follows: 

"On  Wednesday  last,  to  tnlng  tbls  goat's  tale  to  something  of  an  end,  Ar- 
moor  &  Go.  sold  ten  carcasses  of  old  ffoat  417  ppnnde,  at  coDBlderably  less 
than  $30  for  the  whole  batch  to  Korablujn  Brother*,  operating  as  the  Ft  Greene 
Beef  Company,  1M4  Fult<m  street,  Brooklyn. 

"lAte  Saturday  night,  while  the  Qlobe  man  was  watching  the  parade  of 
honest  storage  eggs  going  forth  front  the  Globe's  domonstratlon  statlcxi,  this 
goat  meat  was  on  sale  two  doors  above,  and  it  wot  not  laielei  QOAT." 

Defendant  argues  that  this  article  does  not  charge  the  plaintiffs  with 
any  violation' of  law  or  with  deception.  The  article,  with  its  headlines, 
in  effect,  charges  the  plaintiffs  witii  selling  goat's  meat  as  lamb.  While 
tfie  body  of  tiie  article  may  not  in  itself  make  this  charge,  it  plainly 
makes  it  when  read  in  conjunction  with  the  headlines.  The  first 
headline,  "Leg  of  Lamb  in  Brooklyn  may  be  Goat,"  indicates  it. 
Lamb  would  not  "be  Goat"  unless  goat's  meat  was  labeled  or  sold  as 
lamb.  Then  the  following  statements  in  the  headlines,  about  the  car- 
casses being  traced  to  the  retailer,  "Where  It  is  Put  on  Sale  Without 
Honest  Label,"  that  "the  Price  is  Very  Low  and  Gives  Big  Profit," 
and  that  a  ''Discovery  of  Deception  [had  been]  Made  by  McCann 
in  the  Ft.  Greene  Beef  Company's  Store,"  all  convey  but  one  mean- 
ing. There  would  be  no  deception  if  goat's  meat  were  sold  as  sudb. 
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There  could  be  deception  only  if  it  were  sold  as  lamb,  and  this  is  die 
plain  meaning  of  the  article.  The  only  retailers  mentioned  in  the  arti- 
cle are  the  plaititiiffs,  so  the  whole  of  it  plainly  was  intended  to  relalx 
to  them. 

If  the  whole  article  (only  a  portion  is  pleaded)  were  considered,  as 
defendant  in  its  brief  says  would  be  proper,  and  as  the  authorities 
seem  to  justify  (Dalton  v.  Gill,  25  Hun,  120;  18  Am.  &  Eng.  Ency. 
of  Law  [2d  Ed.]  1077),  the  result  would  not  be  helpful  to  the  defend- 
ant. The  complete  article  is  attached  to  its  answer.  'Hiere  are  many 
statements  in  it  bearing  out  the  construction  which  has  been  given 
to  thei^eaded  portion.   For  instance,  it  states: 

"Ooat  meat  Is  on  sale  In  m&nj  shops  and  can  be  seen  in  the  windows  vltli 
cardboard  rtgns  that  read  Ijeg  of  Lamb  12  cents.* "  The  people  "are  quite  con- 
tent to  purchase  one  tUng  under  the  name  of  another."  "Now  if  s  the  sale  of 

old  goat  meat  under  the  name  of  lamb."  "The  proof  is  written  into  this  ex- 
posure in  Buch  a  specific  fashion  that  a  self-appointed  committee  of  Brooltlyn- 
ites  may  Inrestlgate  the  facts  for  Itself."  "liYnud  is  everywhere  In  the  food 
world."  "What  good  la  an  honest  egg  label,  if  honest  lamb  is  to  be  the  goat?' 

The  whole  article  only  makes  clear  the  fact  that  the  plaintiffs  are 
charged  with  having  deceived  their  customers  and  the  public  by  of- 
fering goat  meat  as  lamb;  at  least,  it  would  be  for  the  jury  to  say 
whether  that  was  the  charge  made  under  the  allegation  in  the  com- 
plaint that  the  publication  was  intended  to  and  did  change  the  plain- 
tiffs with  "deceit,  dishonesty,  and  unfair  dealing  as  mejrd^ts."  The 
article  is  plainly  libelous. 

Defendant's  motion  is  denied,  with  $10  coata. 


(Supreme  Court,  AnwUate  Division,  Fourth  Department  April  4,  1917J 

APPEU  and  EBKOB  0=»1153-^)EnBinHATI0I?— BENDBaiira  JUDOMUVT. 

An  injnred  anpl<v6  of  a  railroad  sued  to  recovw  damages,  and  chal- 
lenged the  sufficiency  of  the  railroad's  separate  answer,  contending  that 
the  matters  therein  stated  were  no  defense.  The  answer  alleged  that  pur- 
suant to  the  provisions  of  the  Workmen's  Compensation  Law  (Consol. 
laws,  c.  67)  an  award  was  made  to  plalntllF  for  the  damages  sustained  by 
him  resulting  from  the  Injuries  set  forth  In  the  complaint,  and  that  the 
defendant  stood  ready  and  ■wilting  to  pay  the  same,  that  the  plaintiff  was 
a  party  to  the  proceeding,  and  that  the  award  was  duly  and-properly  made 
by  the  commission.  Plaintiff  contended  that  if  defendant  was  engaged  in 
Interstate  connnerce,  and  plaintiff  was  injured  throu^  Its  negllgrace  In 
dohag  Interstate  work  while  employed  by  It  in  such  commerce,  as  alleged 
In  the  ctHuplalnt,  his  claim  was  covered  by  the  federal  Employer's  Lia- 
bility Act  (Act  April  22,  1908,  c.  149,  35  Stat  65  [U.  S.  Comp.  St.  1913, 
8657-8685]),  and  not  by  the  Compensation.  Iaw.  Held,  that  Judgment  ovei> 
ruling  the  demurrer  and  dismissing  the  complaint  would  be  modified,  by 
permitting  plaintiff  to  withdraw  his  demurrer  within  20  days  on  payment 
of  costs,  and,  as  modified,  would  be  affirmed. 

[Ed.  Note. — For  other  eases,  see  Appeal  and  Srror,  Cent  Dig.  H  4607- 
4512.1 

Foote,  3.,  dlss^ting: 

4s»Por  oUisr  chsm  im  uamt  topic  ft  KIIT*NU1IB1IR  lo  all  Ker-Numb9rMl  DlfMta  ft  Indaxw 


GORICO  T.  SMITH. 


Sup.  Cl) 


OOBIOO  T.  8Hn;H 


191 


Appeal  from  Trial  Term,  Allegany  County. 

Action  by  Antonio  Corico  against  Frank  Sullivan  Smith,  as  receiver 
of  the  Pittsburgh,  Shawmut  &  Northern  Railroad  C(Hnpahy.  Fr(»n 
a  judgment  (97  Misc.  Rep.  447,  161  N.  Y.  Supp.  293)  ovefruling  plain- 
tiff's demurrer,  and  dismissing  plaintiff's  complaint,  plaiiitiff  appeals. 
Judgment  modified,  by  permitting  plaintiff  to  withdraw  his  demurrer 
within  20  days,  and,  as  modified,  affirmed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE.  LAMBERT.  MER- 
REUv.  and  0E  ANGELIS,  JJ. 

James  O.  Sebring,  of  Coming,  for  appellant 
D.  D.  Dickson,  of  Angelica,  for  respondent 

KRUSE,  P.  J.  The  plaintiff  challenges  the  sufficiency  of  the  sixth 
separate  answer  of  the  defendant,  contending  that  the  matters  therein 
stated  are  no  defense  to  the, action.  It  is  therein  alleged  that  pursu- 
ant to  the  provisions  of  the^Workmen's  Compensation  Act  an  award 
was  made  to  the  plaintiff  for  damages  sustained  by  him  resulting  from 
the  injuries  set  forth  in  the  complaint  and  that  the  defendant  stands 
ready  and  willing  to  pay  the  same ;  that  the  plaintiff  was  a  party  to 
the  proceeding  and  that  the  award  was  duly  and  properly  made  by 
the  Commission.  The  allegation  that  the  award  was  duly  made  is  the 
same  in  effect  as  though  the  answer  had  set  forth  the  facts  showing 
that  tiie  Commission  had  jurisdiction  to  make  the  same.  If  the  plain- 
tiff controverts  that  allegation,  the  defendant  is  required  on  the  trial 
to  make  proof  of  tiie  facts ;  but  ttiey  need  not  be  pleaded.  Code  Civ. 
Proc.  §  532. 

It  is  true,  as  plaintiff  contends,  that  if  the  defendant  was  engaged 
in  interstate  commerce  and  the  pliiintiff  was  injured  through  its  negli- 
gence in  doing  interstate  commerce  work  while  he  was  so  employed 
by  it  in  Such  commerce,  as  alleged  in  the  complaint,  his  claim  is  covered 
by  the  federal  Employers'  Liability  Act,  and  not  by  the  Compensation 
Law.  Matter  of  Wiimeld  v.  New  York  Central  &  Hudson  River  Rail- 
road Co.,  216  N.  Y.  284,  110  N.  E.  614,  Aim.  Cas.  1916A,  817.  But 
I  these  allegations  of  the  complaint  are  not  consistent  with  the  admis- 
;  sions  that  the  award  was  duly  made.  He  cannot  bring  to  his  aid  these 
allegations  in  his  attack  upon  the  answer  by  demurrer;  he  is  required 
to  stand  upon  the  allegations  in  the  answer,  and  there  is  nothing  in 
the  answer  showing  that  these  facts  were  made  to  appear  before  the 
Commission.  The  inference  is  quite  to  the  contrary,  becairse  the  al- 
legation is  that  the  award  was  duly  made.  If  the  plaintiff  had  con- 
tended before  the  Commission,  as  he  does  here,  and  the  facts  had 
been  made  to  aprpear  to  support  his  contention  that  plaintiff's  injuries 
were  sustained  m  interstate  commerce  work  through  the  negligence 
of  the  defendant,  the  award  could  not  be  properly  made  under  the 
Tompfensation  Law. 

Furthermore,  I  am  of  the  opinion  that  the  plaintiff  could  waive  his 
claim  under  the  federal  Employers'  Liability  Act  by  omitting  to  state 
the  facts  showing  that  his  claim  was  within  that  act.  If  that  question 
was  not  raised  by  any  party  to  the  proceeding,  I  am  unable  to  see  how 
the  plaintiff  could  now  avail  himself  of  his  right  to  maintain  an  ac- 
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tion  under  the  provisions  of  the  federal  statute.  As  well  might  the 
defendant  urge  now  for  the  first  time  that  it  should  not  pay  the  award 
made  by  the  Commission  to  plaintiff  for  his  injuries  because  he  was 
engaged  in  interstate  commerce  woric  at  the  time  he  was  injured. 
Clearly,  the  defendant  would  be  required  to  raise  that  question  upon 
the  trial  in  the  action  or  proceeding  brought  for  the  determinati<m  and 
adjudication  of  the  claim,  otherwise  it  would  be  waived.  Atlantic 
Coast  Line  Railroad  Co.  v.  Mims  (1916)  242  U.  S.  532,  37  Sup.  Ct. 

188.  61  L.  Ed.  ;  Minneapelis  &  St.  Louis  Railroad  Co.  v.  Winters, 

(1916)  242  U.  S.  353,  37  Sup.  Ct.  170. '61  L.  Ed.  . 

2.  The  defendant  also  challenges  the  sufficiency  of  the  complaint, 
which  it  may  do  to  offset  plaintiff's  contention  that  his  answer  is  bad. 
Baxter  v.  McDonnell,  154  N.  Y.  432,  48  N.  E.  816.  It  is  contended 
that  the  plaintiff  should  have  specifically  alleged  that  the  action  was 
commenced  within  two  years  from  the  time  the  cause  of  action  ac- 
crued, since  the  federal  Liability  Act  provides  that  no  action  should 
be  maintained  unless  commenced  within  that  time.  As  to  that  it  is 
sufficient  to  say  that  it  appears  by  the  complaint  that  the  plaintiff  was 
injured  on  the  27th  day  of  April,  1916,  so  the  two  years  have  not 
even  yet  expired,  and  besides  the  reasoning  of  the  Court  of  .Appeals 
in  a  recent  case  would  seem  to  indicate  that  this  limitation  is  upon 
the  remedy,  and  not  upon  the  right.  Sharrow  v.  Inland  Lines,  Ltd.» 
214  N.  Y.  101,  lOB  N.  E.  217,  L.  R.  A.  I91SE,  1192,  Ann.  Cas.  1916D. 
1236.  Although  it  should  be  stated  in  this  connection  that  the  United 
States  Supreme  Court  has  recently  held  that,  where  the  record  shows 
that  the  case  was  not  begun  until  the  time  had  elapsed,  the  point  is 
available  to  the  defendant,  even  if  the  defendant  did  not  raise  the 
objection  in  his  pleading.  Atlantic  Coast  Line  Railroad  Co.  v,  Burnett 
(1916)  239  U.  S.  199,  36  Sup.  Ct.  75  ,  60  L.  Ed.  226.  While  the  de- 
murrer was  properly  overruled,  I  think  the  complaint  should  not  have 
been  dismissed.  He  should  not  be  precluded  from  controverting  the 
allegations  of  this  answer  simply  because  he  has  failed  in  his  ef- 
fort to  test  its  leEral  sufficiency. 

The  judgment  should  be  therefore  modified,  by  permitting  the  plain- 
tiff to  withdraw  his  demurrer  within  20  days  upon  the  payment  of 
the  costs  of.  the  demurrer,  and,  as  so  modified,  the  judgment  should 
be  affirmed,  without  costs  to  either  party  upon  this  appeal. 

All  concur.  LAMBERT  and  DE  ANGELIS,  JJ.,  in  result  only, 
except  FOOTE,  J.,  who  dissents  and  votes  to  sustain  the  demurrer, 
with  leave  to  the  defendant  to  amend  his  answer,  if  so  advised,  upon 
payment  of  costs,  upon  the  ground  that  it  is  not  alleged  that  plain- 
tiff presented  his  claim  to  the  Compensation  Commission  and  himself 
soueht  to  secure  the  award  which  was  made 
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(Supreme  Ctrart,  Trial  Term.  Kings  County.   March  19,  1M7.) 

L  HosTOAGKa  «s>24dCL) — ^PAnmnr— BiKSiiro  Bnw!»— Mobioaob  Hslo  TTnukb 
PABTiciPA-noN  AoBinnaENT. 

Wbere,  under  the  tenOB  of  a  partldpatlon  agre»i:>ent  between  a  mort- 
gagce  and  ber  assignees*  tbe  latter  could  fore<d06e  tlie  mortgage,  and  the 
former  was  not  a  necessary  party  plaintiff  to  such  actlcsx,  the  assignees 
having  possession  of  the  bond  and  mortgage  nnder  an  abscdute  assignment, 
ttM  debtor  wu  protected  In  makbiff  paysiant  t»  tiio  aatfgnw,  and  any 
settlement  whldi  bound  them  bomid  the  mortgagee. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent.  Dig.  ||  667,  677,] 

2.  AccoBD  AND  Satisfaction  «=»14— Validitt— SATiarAOHOH  or  Moktoaq* 

roB  tx88  Tbah  Paoi  yjaxnt. 

Acceptance  of  a  bond  for  $1,000  and  paynraats  In  atl  anttontliig  to  leas 
than  $2,000  In  settlem^  of  a  bond  and  mortgage  for  $3,600  was  a  valid 
accord  and  satlatactloD,  extinguishing  the  debt  and  discharging  the  debtor 
from  all  liability,  In  the  absence  of  fraud  or  mistake,  since  the  general 
rule  that  a  mere  partial  payment  of  an  Indebtedneas,  though  aoceirt»d  In 
settlement  of  it,  is  not  an  accoid  and  satlsfactlmii,  doea  not  apply  whm, 
hi  addition  to  the  partial  payment,  the  creditor  reeelTea  ■omethlng  of 
Talue. 

[Ed.  Mote.— other  case*,  see  Aooord  and  Satlafhctlon,  Cent  IHg.  H 

m-115.  , 

For  other  definitions,  see  Words  and  Fhrasee,  First  and  Second  Series, 
Accord  and  Satlafaction.] 

3.  AccosD  AND  Satisfaction  «=»8CD— TAiJDirr— BATiarAonoir  or  MoireAaE 

FOB  Ijisa  Than  Face  VaziUx. 

Wha%  a  mortgage  wa«  not  due  at  the  time  it  was  satisfied,  it  conld  be 
satisfied,  and  the  debt  extingolshed,  for  less  than  Its  face  ralne. 

[Ed.  Note. — Vor  other- cases,  see  Accord  and  Satisfaction,  Oent.  Dig.  H 
60-65.] 

1  UoBTaAQEB  «S>249(1) — ^ASSIONMZMT — PaTHEHT — NoTICB. 

In  view  of  Real  Property  Law  (Consol.  Iaws,  c.  60)  $  291,  making  the 
record  of  a  conv^ance  notice  only  to  subsequent  purchasers  and  mort- 
gagees, a  mortgagee  retaining  an  interest  in  a  mortgage  must  give  the 
■  debtor  actaal  not»!e;  otherwise  the  debbw  may  treat  the  holder  as  own- 
er, wbere  he  has  possession  of  the  bond  and  mortgage,  and  payments 
made  to  blnr  will  be  deemed  proper. 

(Ed.  Note. — ^For  Other  cases,  see  Mortgages,  Cent  Dig.  H  66T,  677.] 

6.  MOBTGAOBS  <8=>262 — PaBTIOIFATION  AaBEBUBH^RlSHT  TO  SaTISIT. 

Where  the  assignees  of  a  mortgage  under  a  participation  agreement  had 
tbe  rif^t  to  foreclose  only  vpon  giving  notice  to  the  mortgagee,  they  coald 
satisfy  the  mortgage  If  It  wtn  paid  in  foil,  or  even  when  not  so  paid.  If 
the  malw  of  the  bond  was  Insolvent,  and  If  done  to  prevent  a  fiirecdosure 
ot  a  prior  U&a,  and  replaced  by  another  mortgage  on  the  aanw  proper^, 
and  the  mortgagee's  Interests  were  protected;  but,  where  they  satisfied 
tbe  mortgage  for  less  than  its  value  without  the  mortgagee's  consent,  they 
deprived  her  of  her  share,  and  are  liable  to  her,  although  they  received 
less  than  their  own  share. 

[Ed.  Not«.— IV»r  other  cases,  see  Mortgages,  Cent  Dig.  S 

IL  MoBTQAoia  «s>266— AanoR  Barwuir  AasiavoB  and  Asaian»— Gokplaint 
— SumoiBHGT. 

Id  an  aclifm  for  plaintiff's  share  of  the  proceeds  of  a  bond  and  mort- 
gage under  a  participation  agreetnent,  satisfied  by  defendants  for  less  than 
Its  valne  without  plaintiff's  consent,  an  allegation  that  the  bond  and  mort- 
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gage  were  for  $3,600  was  a  soffldent  aUegatlai  of  their  Taloe,  and  with  a 

Btatemwt  tii  plalntUTi  lAtareBt  whs  a  ststendoit  ot  ber  damages. 

[Ed.  Note.— rFor  .other  cases,  see  Mortgages,  Gent  Dig.  S  666.] 

7.  MOBTGAOEB  ®=>265 — AbSIQNHX NT— ACTION  AOAINBT  ASSIONES— PlXiJIIZFO. 

Wh<ere  the  asstgnees  of  a  mortgage,  fn  which  the  mortgagee  retained 
an  interest,  settled  with  the  mortgagor,  and  the  mortgagee  sued  them  for 
her  share,  as  the  complaint  showed  Oke  amonnt  of  plelntUTs  Interest,  It 
was  not  necessary  to  plead  the  ralue  of  tt»  bond  and  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgagee,  Cent  IMg.  S  666.] 

8.  MOBTOAOBS  «=p265— ASSZONVEHT— PABTIOIPAtlOlI  AaBBDCBin— BVIDMHCB— 

Pbbsuuftion. 

The  solreucy  and  ability  to  pay  of  the  makers  of  the  bond  are  inesamed. 
In  the  absence  of  proof  to  the  contrary,  and  the  amount  unpaid  on  the 
bond  is  prima  facie  the  value  of  the  security,  altbongh  tiie  mortgaged 
premises  are  not  of  that  Talue;  benoe  the  fiict  that  nfortgaged  propoi? 
was  worth  lees  than  prior  liens  did  not  show  that  plaintiff  was  not  dam- 
*  aged. 

[Ed.  Note.— SVw  other  cases,  see  Mortgages,  Oent  Dig.  i  06&] 

9.  MoBTOAQis  «=b202— AssioincxnT— Pastxoxpatioii  AmucncKiT— Wbohofcl 

SATZflTACnOK— SnnSBQUniTE  IKBOI.TIHOT  OF  DBBTOB. 

That  there  was  a  deficiency  Judgment  after  the  satisfaction  was  given 
and  the  bond  and  mortgage  surrendered  does  not  relieve  defradanm  of 
their  liability  to  idaintlff  tot  the  nnaothofised  satisfaction  for  less  than 
the  face  value  of  the  mortgage ;  the  question  twing^whether  the  debtor  was 
solvent  at  the  time  of  the  satisfiactloa. 

[Ed.  Not& — VoT  other  cases,  see  Mortgageb,  dent  Dig.  I  606.] 

10.  HonOAOBs  •9»266— AsaianxufT  ab  Snousm^WBOworDi.  RnMisn— 

Action  AoAinsr  Assxohzb — Tender  of  Akovht  Dun. 

It  was  not  necessary  for  plaintiff  to  tender  defendants  the  amonnt  due 
them  from  a  third  party,  to  secure  which  plaintiff  had  assigned  the  bond 
and  mortgage  to  them,  since  the  value  of  the  security  was  gmtw  than  the 
debt,  and  by  defendants'  act  plaintiff  was  injured  to  the  eztut  of  the 
balance  ot  the  valne  over  the  debt. 

[Ed.  Note^BVw  other  cases,  see  Mortgages,  Cent  Dig.  S  660.] 

U.  MOBTeAOBS  «=3262 — AfiSIGNMKRT-^ABIICIFATXOZT  AOBnHKin— WBOITOn7L 

Satibtaotion. 

The  fact  that  defendants  have  not  received  the  amount  of  their  Inter- 
est in  the  bond  and  mortgage  would  not  affect  their  Ualiiltty  to  plaintiff, 
since  their  situation  was  the  result  of  tbeit  own  acts. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent.  Dig.  1  606J 

12.  EVXDBMOX  4=»208(1) — ^AUOSaiOnS— STATUmiTS  IN  Plbauinqs. 

Admissions  In  the  answer  admitting  the  receipt  of  various  sums,  as  well 
as  the  amount  for  which  the  mortgage  was  satisfied,  showiog  that  defend- 
ants bad  received  more  than  their  interest  In  the  bond  anid  mortgage,  al- 
though being  wly  a  p&H  of  an  allegation  of  a  defMise,  can  properly  be 
used  as  evidence  against  them,  subject  to  explanation. 

[Ed.  Note.— For  otlier  cases,  see  Evidence,  Oent  Dig.  |  718.] 

13.  Election  of  BnMitnTi»  «s>U— Whai  Constitotbb— Ounc  That  a  Satis* 

FIED  MOBTOAQB  STIU.  EXISTBO. 

The  fact  that  plaintiff,  after  learning  of  the  satlafactlon  of  the  mort- 
gage, filed  a  notice  of  claim  of  her  interest  In  it,  asserting  that  It  still  ex- 
isted, was  not  a  Undlng  Section  of  remedies,  whkdi  would  j^errent  an 
action  against  defendants,  since  any  step  taken  by  her,  which  was  fruit- 
less becanse  proceeding  upon  a  misconception  of  her  legal  ri^U%  did  not 
affect  her  right  to  any  legal  remedy  whidi  she  did  possess. 

[Ed.  Note. — For  other  cases,'  see  Election  of  Bemedies,  Omit  Dig.  f  14J 
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14.  FXXADZIfO  «=>78 — ^EUOTION  X>r  IUUCKDin»--PliE&IKIll0. 

The  d^enae  that  a  plalutUt  has  made  an  election  of  reitfedles  mast  be 
pleaded  In  bar. 

[Ed.  Note.— ror  otiier  cases,  see  Pleading.  Oent.  TUg.  H  ICS,  1S9.] 

Action  Esther  Thixnas  against  Alexander  Zahka  and  another. 
Judgment  for  plaintiff. 

Prank  E.  Johnson,  Jr.,  of  Brooklyn,  for  plaintiff. 

I^don  &  Davis,  of  New  York  Ci^j  fdr  defendant  Zahka. 

Adolphus  D.  Pape,  of  New  Yotk  Qty,  for  defendant  Najjar. 

CROPSEY,  J.  This  case  was  tried  before  the  court,  a  jury  being 
waived,  tliere  is  no  disputed  question  of  fact,  all  the  facts  b^ig 
conceded.   Briefly,  they  are  these: 

The  plaintiff  owned  a  mortgage  on  real  property  for  $3,500,  which 
she  assigned  to  the  defendants  as  security  for  a  loan  of  $2,000,  which 
they  made  to  a  party  named  Plaisantin.  The  assignment  on.  its  face 
was  absolute.  At  the  time  it  was  given  a  participation  agreement  in 
the  usual  title  company  form  was  executed,  by  which  the  defendants 
were  declared  to  hold  a  prior  interest  in  the  mortgage  to  the  extent 
of  $2,000',  ^d  the  plaintiff  a  subortUnate  interest  to  Uie  extent  of 
the  balance;  tihe  defendants  having  the  right  to  collect  tfie  whole  prin- 
cipal and  interest,  being  accountable  to  plaintiff  for  her  share  and  upon 
receiving  payment  to  satisfy  the  mortgage,  the  defendants  having  "all 
the  rights  of  any  holders  of  said  bond  and  mortgage."  The  assign- 
ment and  participation  agreement  were  recorded.  The  owners  of  the 
property  covered  by  the  mortgage  paid  something  on  account  to  the 
defendants,  and  later  made  another  payment  and  assigned  to  the  de- 
fendants a  bond  and  mortgage  for  $1,000  on  the  property.  The 
amounts  so  paid,  together  with  the  face  value  of  the  $1,000  bond  and 
mortgage,  totaled  less  than  $2,000,  with  intetest,  which  defendants 
were  entitled  to  receive.  At  the  time  of  receiving  the  cash  payment 
and  tiie  assignment  of  the  $1,000  mortgage  the  defendants  executed 
a  satisfaction,  which  was  filed,  and  surrendered  the  $3,500  bond  and 
mortgage.  It  was  the  intention  of  the  defendants  and  the  owner  of 
the  property  that  the  payment  of  the  money  and  the  assignment  of  the 
$1,000  mortgage  should  be  in  full  payment  of  the  $3,500  bond  and 
montage.  At  that  time  the  $3,500  bond  and  mortgage  were  not  due. 
Plaisantin's  indebtedness  was  ^en  past  due  and  has  never  been  paid. 
There  were  prior  Hens  on  the  property  covered  by  the  $3,500  mort- 
gage, which  in  amount  exceeded  the  value  of  the  property  at  the  time 
that  mortgage  was  satisfied.  The  $1,000  mortgage  also  was  subject 
to  other  liens,  and  at  the  time  of  the  trial  it  had  been  cut  off  by  a  fore- 
closure and  a  deficiency  judgment  entered  against  the  maker  of  the 
bond.  The  $1,000  bond  was  executed  by  the  same  person  as  the  $3,- 
500  bond.  The  plaintiff  has  never  received  her  share  in  the  $3,5CO 
bond  and  mor^fage,  and  brings  lliis  action  to  recover  it. 

[1,  2]  Under  the  terms  of  the  oarticipation  agreement  tiie  defend- 
ants had  the  right  to  bring  a  foreclosure  action  or  to  sue  for  the  debt, 
and  the  plaintiff  was  not  a  necessary  party  plaintiff.  As  to  the  debtor, 
the  owner  of  the  property,  the  defendants  were  ^e  owners  of  the 
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bond  and  mort^;^,  arid  die  debtor  could  safely  deal  with  tiietn  alone ; 

any  payment  or  settlement  that  bound  the  defendants  binding  also 
the  plaintiff.  Corporate  Investing  Co.  v.  Gracehull  Realty  Co.,  157 
App.  Div,  259,  260,  261,  142  N.  Y.  Supp.  131,  construing  almost  iden- 
tical agreement;  Lowenfeld  v.  Wimpie,  139  App.  Div.  617,  620,  124 
N.  Y.  Supp.  178.  In  the  latter  case  (139  App.  Div.  621,  124  N.  Y. 
Supp.  178)  it  was  held  tiiat  under  such  a  participation  a^eement  the 
defendants  could  satisfy  the  mortgage  and  discharge  the  mdebtedness 
vrithoat  the  plaintiff's  consent  and  widiout  recaving  payment  of  it, 
and  that  the  owner  of  the  property  would  be  protected.  The  general 
rule  that  a  .mere  partial  payment  of  an  indebtedness,  though  accepted 
in  settlement  of  it,  is  not  an  accord  and  satisfaction,  is  not  favored 
by  the  courts,  and  it  is  strictly  limited  to  cases  coming  within  it.  Jack- 
son V.  Volkening,  81  App.  Div.  36,  43,  44,  80  N.  Y.  Supp.  1102,  and 
cases  cited.  So  when,  in  addition  to  a  part  payment  of  the  debt,  the 
creditor  receives  something  else  of  value,  an  agreement  that  it  ex- 
tinguishes the  debt  is  binding.  1  Corpus  Juris,  544;  Jaffray  v,  Ds-vis, 
124  N.  Y.  164,  26  N.  E.  351,  II  L.  R.  A.  710,  and  cases  cited;  Chase's 
Blackstone  (3d  Ed.)  page  (>tZ.  Under  these  authorities  the  acceptance 
by  the  defendants  of  the  $1,000  bond  and  mortgage  from  the  debtor 
was  a  good  consideration  to  make  effective  the  agreement  that  it  dis- 
charged in  full  the  $3,500  indebtedness. 

[3]  Again,  the  $3,500  mortgage  was  not  due  at  the  time  it  was 
satisfied,  so  it  could  be  satisfied  and  the  debt  extinguished  for  less 
than  its  face  value.  1  Corpus  Juris,  544,  Bandman  v.  Finn,  185  N. 
Y.  508,  512,  78  N.  E.  175,  12  L.  R.  A.  (N.  S.)  1134,  and  ca^es  cited. 
In  Hutchings  v.  Munger,  41  N.  Y.  155,  the  debt  was  due  and  that 
was  given  (page  158)  as  a  reason  why  part  payment  could  not  sat- 
isfy. The  surrender  of  the  $3,500  bond  and  mortgage,  with  the  in- 
tent that  the  debt  be  discharged,  was  effective  in  the  absence  of  fraud 
or  mistake.  Larkin  v.  Hardenbrook,  90  N.  Y.  332,  334,  43  Am.  Rep. 
176;  Babcock  v.  Bonnell,  80  N.  Y.  244,  248.  The  debtor  is  protected 
in  making  payments  to  the  defendants  and  in  settling  the  claim  with 
them.  They  had  possession  of  the  bond  and  mortg^e,  and  also  an  ab- 
solute assignment  of  them,  and  the  debtor  was  justified  in  dealing  with 
them.  Crane  v.  Greunewald,  120  N.  Y.  274,  24  N.  E.  456,  17  Am.  St 
Rep.  643.  The  cases  (Waterman  v.  Webster,  108  N.  Y.  157,  15  N.  E. 
380,  McPherson  v.  Rollins,  107  N.  Y.  316,  14  N.  E.  411.  1  Am.  St. 
Rep.  826,  and  Luce  v.  Gray,  92  Hun,  599,  36  N.  Y.  Supp.  1065)  cited  by 
defendants  do  not  support  their  contention.  In  each  the  mortgage 
on  its  face  showed  that  others  than  the  persMi  executing  the  satis- 
faction piece  were  part  owners  of  it.  Here  the  defendants  appeared 
to  be  the  sole  owners  on  the  face  of  the  assignment.  The  only  paper 
which  showed  the  plaintiff's  interest  was  the  partnership  agreement, 
and  while  that  was  recorded,  it  was  not  notice  to  the  debtor.  The 
Recording  Act  (section  291,  Real  Property  Law)  makes  the  record  of 
a  conveyance — and  a  satisfaction  is  a  conveyance  (section  240,  Real 
Property  Law;  Bacon  v.  Van  Schoonhoven,  87  N.  Y.  446;  Assets 
Realization  Co.  v.  Clark,  205  N.  Y.  105,  119,  98  N.  E.  457,  41  U  R. 
A.  [N.  S.]  462)  notice  only  to  subsequent  purchasers  and  mortgagees^ 
The  debtor  was  neither. 
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[4]  A  person  taking  an  assigpnment  of  a  mortgage  or  an  interest 
in  it  must  give  actual  notice  to  the  debtor,  otherwise  the  latter  may 
treat  the  former  holder  of  the  mortgage  as  its  owner,  especially  if  he 
retains  possession  of  the  bond  and  mortgage,  and  payments  made  to 
him  will  be  deemed  proper.  Constructive  notice  of  the  assignment  by 
merdy  recording  it  is  not  sufficient.  The  debtor  is  not  bound  by 
it.  Ely  V.  Scofield,  35  Barb.  330;  Tame?  v.  Morey,  2  Cow.  246, 
288,  14  Am.  Dec.  475;  Brewster  v.  CJames,  103  N.  Y.  556,  9  N.  E. 
323 ;  Mueller  v.  Goerlitz,  53  Misc.  Rep.  53,  103  N.  Y.  Supp.  1037. 
From  what  has  been  said,  it  follows  that  the  settlement  made  by 
the  defendants  with  the  debtor  was  a  valid  accord  and  satisfac- 
tion; that  it  was  bmding  on  the  plaintiff;  that  it  extinguished  the 
debt  and  discharged  the  debtor  from  all  liability  on  eitiier  the  bond 
or  the  mortgage ;  and  hence  diat  the  plaintiff  cannot  sue  to  foreclose 
her  intei-est  in  the  moii^age  or  to  recover  her  shan  in  the  bond.  The 
defendants  had  the  ri^t  to  foreclose  the  mortgage,  but,  under  the 
temu  of  the  agreement,  only  upon  giving  notice  to  uie  plaintiff.  They 
could  also  satisfy  the  mortgage,  if  it  was  paid  in  full,  or  even  when 
not  paid,  if  the  maker  of  the  bond  was  insolvent,  and  if  it  was  done 
to  prevent  a  foreclosure  of  a  prior  Hen,  and  was  replaced  by  another 
mortgage  on  the  same  property  and  {daintiff's  interests  were  not  prej- 
udiced. Lowenfeld  v.  Wimpie,  139  App.  Div.  617,  124  N.  Y.  Supp. 
17& 

[6]  But  they  had  no  right  to  extinguish  the  debt  and  discharge  the 
Hen  of  the  mortgage  under  any  other  circumstances  unless  they  re- 
ceived full  payment.  To  do  so  without  the  consent  of  the  plaintiff 
was  in  violation  of  her  rights.  The  defendants'  act  has  deprived  the 
plaintiff  of  her  share  in  the  debt.  She  now  has  no  way  of  enforcing 
it.  The  defendants  are  liable.  Dyckman  v.  Valiente,  42  N.  Y.  549, 
560,  561;  Osbom  v.  Schenck,  83  N.  Y.  201,  204;  Gates  v.  Bowers, 
169  N.  Y.  14.  17, 61  N.  E.  993,  88  Am.  St.  Rep.  530. 

[B,  7]  The  defendants  assert  that  the  complaint  does  not  state  a 
cause  of  action.  They  say  the  value  of  the  bond  and  mortgage  is  not 
pleaded.  It  is.  The  complaint  states  that  the  bond  and  mortgage  were 
for  $3,500,  and  that  is  a  sufficient  allegation  of  thrir  value,  for  they  are 
presumed  to  be  worth  their  face  unless  the  contrary  is  shown.  Booth  v. 
Powers,  56  N.  Y.  22,  27 ;  Thayer  v.  Manley,  73  N.  Y.  305,  308 ;  Griggs 
v.  Day,  136  N.  Y.  152,  161,  32  N.  E-  612,  18  L.  R.  A.  120,  32  Am. 
St.  Rep.  704;  Blumenthal  v.  I>wey,  82  App.  Div.  535,  537,  81  N.  Y. 
Supp.  528;  Deri  v.  Union  Bank,  65  Misc.  Rep.  531,  536,  120  N.  Y. 
Supp.  813.  Thus  a  statement  of  the  face  amount,  with  a  showing  of 
the  extent  of  the  plaintiff's  interest,  was  a  statement  of  her  dam- 
ages. But  it  was  not  necessary  to  plead  the  value  of  the  bond  and 
mortgage.  Gleason  v.  Morrison,  20  Misc.  Rep.  320,  324,  45  N.  Y. 
Supp.  ^4.  The  complaint  shows  that  plaintiff  claims  to  be  damaged 
to  the  extent  of  $1,500,  and  that  was  all-sufficient. 

The  defendants  furttier  claim  that  l3ie  complaint  is  defective  be- 
cause it  does  not  show  that  plaintiff's  interest  in  the  bond  and  mort- 
gage was  extinguished.  The  participation  agreement  is  set  forth  in 
full  in  the  complaint,  and  the  fact  that  the  defendants  had  for  value 


19S 


164  NBW  XOBX  8UPPLBBIBNT 


(Sup.Ct. 


before  its  due  date  surrasdered  the  bond  and  mortgage  and  given,  a 
satisfaction  which  had  been  filed,  is  also  pleaded.  Upon  these  facts 
the  defendants  had  no  right,  as  against  the  plaintiff,  to  discharge  the 
debt  for  less  than  its  face  value,  and  thus  prcjucKce  her,  aIthoi%ii 
the  debtor  was  justified  and  protected  in  dealing  with  the  defendants. 
This  has  been  shown  in  the  cases  already  cited.  On  the  trial  it  was 
conceded  that  the  defendants  and  the  debtor  intended  tbe  settlement 
made  to  be  an  extinguishment  of  the  debt  If  it  could  be  said  that 
the  complaint  did  not  in  effect  contain  such  an  all^ation  and  that  it 
was  essential,  the  plaintiff  on  the  trial  moved  to  amend  to  conform  to 
the  proof,  and  that  motion  is  now  granted. 

[8]  The  further  claim  is  made  that  the  i^aintiff  was  not  damaged. 
Defendants  point  to  the  fact  that  the  property  upon  which  the  mort- 
gage in  question  was  a  lien  was  worth  less  at  the  time  the  mortgage 
was  satisfied  than  the  total  amount  of  the  prior  liens  on  it  But  there 
is  no  proof  of  the  insolvency  of  the  makers  of  the  bond  at  ^t  time. 
Their  solvency  and  ability  to  pay  are  presumed,  in  the  absence  of 
proof  to  the  contrary  (Potter  v.  Merchants'  Bank,  28  N.  Y.  641,  655, 
86  Am.  Dec.  273),  and  the  amount  unpaid  on  die  bond  is  prima  facie 
the  value  of  the  security,  although  the  mortgaged  premises  are  not 
of  that  value  (Barber  v.  Hathaway,  47  App.  Div.  165,  62  N.  Y. 
Supp.  329,  affinned  169  N.  Y.  575,  61  N.  E.  1127). 

[9]  That  there  was  a  d^ciency  judgmrat  gainst  the  debtor  at 
the  tune  of  the  trial,  over  20  monttis  after  the  satisfaction  was  ^ven 
and  the  bond  and  mortgage  surrendered,  does  not  affect  the  situa- 
tion. Hiere  is  nothing  to  »iow  that  the  debtor  was  not  solvent  at  tiie 
time  in  question,  and  that  is  the  only  concern.  Nor  does  it  matter 
whether  the  bond  and  mortgage,  taken  by  the  defendants  when  they 
extinguished  the  original  debt,  were  paid.  Defendants  had  no  right 
to  acc^t  in  payment  of  the  $3,500  bond  and  mortgage  anything  but 
money,  at  least  not  beyond  the  amoun^t  of  their  interest  in  it ;  that  is, 
$2,000.  They  could  not  give  away  the  interest  the  i^aintiff  had  in 
it,  nor  could  uiey  exchange  that  interest  for  some  other  securi^.  That 
they  did  at  their  peril,  and  th^  became  liable  to  the  i^ntiff  for  her ' 
share.  Knope  v.  Nunn,  151  N.  Y.  506,  45  N.  E.  490,  56  Am.  St.  Rep. 
642.  The  case  of  Lowenfeld  v.  Wimpie,  139  App.  Div.  617,  124  N. 
Y.  Supp;  178,  already  cited,  does  not  authorize  what  the  defendants 
here  ^d.  There  the  court  upheld  the  satisfaction  of  a  mortgage  hy 
the  person  holding  the  superior  interest  under  a  participation  agree- 
ment wi&out  receiving  payment,  but  only  because  it  was  replaora  by 
another  morteage  on  me  same  property,  and  was  done  to  i»event  a 
foreclosure  of  prior  liens,  and  because  the  debtor  (the  maker  of  the 
bond)  was  insolvent.  139  App.  Div.  619,  124  N.  Y.  Supp.  178.  There 
the  person  holding  the  subordinate  interest  lost  no  right.  His  bond  was 
worthless,  and  he  was  in  no  way  damaged.  On  the  contrary,  the  ar- 
rangement was  to  prevent  a  foreclosure  of  a  prior  lien,  which  was  in 
his  interest.  Here  the  plaintiff  has  lost  rights — the  right  to  enforce 
tilie  bond,  which  was  not  worthless,  and  the  right  to  foreclose  tbe 
mortgage,  which  was  valuable,  notwithstanding  the  conceded  fact 
that  there  was  no  equity  in  the  property.  The  mortgage  the  defend- 
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ants  took  in  payment  was  oa  different  property.  It  was  not  taken  to 
prevent  a  foreclosure.  The  j^ntiff  was  ffiuinaged.  The  arrangement 
made  by  the  defendants  with  the  debtor  was  not  in  h«r  interest.  De- 
fendants were  concerned  only  about  their  own  interests,  and  they  abso- 
lutely cut  off  every  claim  the  plaintiff  had.  She  lost  much  by  the  de- 
fendants' act  and  gained  nothing. 

[Id]  It  was  not  necessary  for  the  plaintiff  to  tender  to  defendants 
the  amoimt  due  to  them  from  Plaisantin.  She  was  not  their  debtor, 
and,  even  if  she  were,  there  would  be  no  such  requirement,  "as  the 
value  of  the  securitv  was  greater  than  the  debt;,  and  by  the  defendants' 
act  she  was  injured  to  the  extent  of  the  balance  of  the  value  ovct  and 
above  the  debt."  Barber  v.  Hathaway,  47  App.  Div.  165,  169,  62  N. 
Y.  Supp.  329,  affirmed  169  N.  Y.  575,  61  N.  E.  1127. 

[11]  The  defendants'  brief  emphasizes  the  claim  that  they  have  not 
received  even  the  amount  of  their  interest  in  the  bond  and  mortgage, 
and  urges  that  it  would  be  unfair  to  compel  them  to  pay  plaintiff's 
claim.  This  cannot  be  considered  in  determining  the  law  questions 
here  involved.  The  situation  in  which  the  defentunts  find  Hiemselves 
was  one  of  their  own  choonng,  and  they  must  bear  the  consequences 
of  their  act.  But  it  does  not  appear  that  the  defendants  are  in  such 
a  situation  as  they  claim.  They  admit  having  received  at  (Afferent 
times  $383  and  $730  in  cash,  also  the  $1,000  mortgage,  and  their  an- 
swer Edleges  a  sale  of  the  $3,500  bond  and  mortgage  at  public  auction, 
which  realized  an  additional  $1,500.  Thus,  even  excluding  the  $1,- 
000  mortgage,  which  they  say  had  no  value,  diey  seem  to  have  received 
$2,613. 

[12]  The  statement  referred  to  in  the  answer  can  properly  be  used 
as  emdence  against  the  defendants  (Talbot  v,  Laubheim,  188  N.  Y. 
421,  425,  81  N.  E.  163,  and  cases  cited),  though  perhaps  it  would  not 
be  binding  and  conclusive,  and  might  be  controverted  or  explained, 
as  it  is  but  a  part  of  the  allegati<nis  of  a  defense,  and  so  could  not  be 
treated  the  same  as  the  whole  allegation  in  a  pleading  would  be  treated. 
Young  V.  Katz,  22  App.  Div.  542,  48  N.  Y.  Supp.  187. 

[18^  14]  After  the  plaintiff  learned  that  the  defendants  had  satis- 
fied d^e  mortgage,  she  filed  in  the  register's  office  a  notice  of  claim 
of  her  $1,500  interest  in  it,  asserting  that  it  still  existed.  This  the 
defendants  claim  was  an  election  of  remedies  by  her,  which  prevents 
now  the  maintenance  of  this  action.  But  the  filing  of  that  notice  was 
futile.  She  could  not  enforce  her  claim,  either  to  the  bond  or  mort- 
gage, as  has  been  shown.  "Any  step  or  action  taken  by  her,  which 
was  fruitless  because  proceeding  upon  a  misconception  of  the  rights 
which  the  law  gave  her,  left  her  tmaffected  as  to  any  legal  remedy 
which  she  did  possess."  Henry  v.  Herrington,  193  N.  Y.  218,  223, 
86  N.  £.  29,  20  L.  R.  A.  (N.  S.)  249.  Besides,  the  defense  that  plain- 
tiff has  made  an  election  must  be  pleaded,  like  every  other  matter  in 
bar.  Roberge  v.  Winne,  144  N.  Y.  709,  712,  39  N.  E.  631.  There 
is  no  such  plea  here. 

The  plaintiff  is  entitled  to  judgment  Submit  findings  with  notice 
of  settlement 
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NAUD  r.  KINO  SEWING  1CAC7H.  CO. 


^nprane  Oonrt,  Appellate  Dlvlsloa,  Floorth  Dcvortment   AiwD  4, 

Appeal  ard  Ekbob  «»Uj69(1<Q— Bcvemut— Bbka  as  to  Obouitd  or  Dad- 

Bzon. 

In  a  servant's  acttoo  for  Injnrlea,  plaintiff  denmrrad  to  the  answer.  TbB 
complaint  stated  a  good  cause  of  action,  tboogb  some  of  Its  allegations 
were  t^nnane  to  a  claim  nnder  the  WoAmen's  Oompenaatlon  Iaw  {Con- 
sol.  Iawb,  c  67),  and  the  answer,  setting  np  the  detemdnatlm  of  the  Cosxh 
mlssloii,  was  Insufficient  In  law  on  Its  fftce.  Held,  tbat  Interlocntorr  Judg- 
ment oTemiUng  the  demurrer  would  be  rerened*  and  the  demurrer  sue- 
tatned,  with  leave  to  defendant  to  plead  met. 

[Ed.  Note^For  other  cases*  see  Appeal  and  Error.  Cent.  XNg,  i  4S88l1 

De  Angtills,  3*,  dlssentlnc. 
Appeal  from  Special  Tenn,  Erie  County. 

Action  by  Charles  Naud  against  the  King  Sewing  Machine  Company. 
From  an  interlocutory  judgment  (95  Misc.  Rep.  676,  159  N.  Y.  Supp. 
910)  disallowing  plaintiff's  demurrer  to  the  answer,  plaintiff  appeals. 
Reversed,  and  demurrer  sustained,  with  leave  to  plead  bver. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RElX,  and  DE  ANGEUS,  JJ. 

Karl  A.  McCormick,  of  Buffalo,  for  appellant 
Qinton  B.  Gibbs,  of  Buffalo,  for  respondent 

KRUSE,  P.  J.   1.  If  the  complaint  does  not  state  facts  sufficient  to 
make  out  a  cause  of  action,  the  answer  would  not  be  demurrable,  al-. 
though  insufficient,  because  as  has  been  stated,  *'a  bad  answer  is  good 
enough  for  a  bad  complaint."   Baxter  v.  McDonnell,  154  N.  Y.  432, 
436,  48  N.  E.  816,  817. 

2.  But  the  complaint  states  a  good  cause  of  action.  While  some  of 
the  allegations  of  the  ccmiplaint  are  germane  to  a  claim  under  the  Woric- 
men's  Compensation  Law,  it  does  not  affirmatively  appear  by  the  com- 
plaint as  a  whole  that  the  claim  is  of  that  character. 

3.  The  answer  setting  up  the  determination  of  the  Commission  is  in- 
sufficient in  law  upon  the  face  thereof.  It  appears  by  the  allegations 
of  the  answer  that  the  Commissicm  determined  that  the  claim  was  not 
founded  upon  an  accident  and  was  disallowed.  Such  determination  is 
not  an  adjudication  that  the  claim  is  covered  by  the  Worbnen's  Com- 
pensation Law,  but  quite  the  reverse. 

The  interlocutory  judgment  overruling  the  demurrer  should  be  re- 
versed, with  costs,  and  demurrer  sustained,  with  the  usual  leave  to  the 
defendant  to  plead  over,  if  so  advised,  upon  the  payment  of  costs. 


MERRELL,  J.,  concurs.  FOOTE  and  LAMBERT,  JJ..  concur  in 
result  DE  ANGELIS,  J.,  dissents. 
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ROSENBBRO  T.  BUBIN  et  aL 


(Supreme  Ooart,  Special  Tenu,  Ulflter  Oouiit7>  January  15,  lftL7.) 

1.  Trial  «»304— Mssoonduct  of  Jubob. 

It  l8  nriflcondnct  for  a  jnxor  to  drink  splritaous  liquor,  except  In  case  o£ 
ddJiesB  aa  a  medldnft  vt  to  ^ve  f^tlrltoous  llqaor  to  the  ccmstable  In 
chaise  of  the  jury,  while  the  Jury  la  deliberating  on  Its  verdict  . 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  726-727.] 

2L  JUBT  ^=S>97(2) — DiBQUALmOATIOH  OV  JUBOB. 

It  was  error  to  permit  a  person,  who  had  mtertalned  the  defendant  and 
Ms  lawyer  at  a  hotd,  to  alt  upon  the  jury. 
[Ed.  Note.— Por  other  cases,  see  Jury,  Cent  Dig.  %  482.] 

Action  by  Abraham  Rosenbeij  against  Barnet  Rubin  and  another. 
On  motion  to  set  aside  verdict  of  jury  and  for  a  new  trial.  Verdict  set 
aside,  and  new  trial  granted. 

Joseph  I.  Stahl^  of  Monticello,  for  the  motion. 
Leonidas  Dennis,  of  New  York  City  (IVIurray  G.  Jenkins,  of  New 
York  City,  of  coujasel),  of^osed. 

HASBROUCK,  J.  [1  ]  The  motion  to  set  aside  the  verdict  is  grant- 
ed. It  was  misconduct  on  the  part  of  juror  Ryan  to  drink  himself  or 
treat  the  constable  in  charge  of  the  jury,  while  the  jury  was  deliberat- 
ing on  its  verdict.  Such  conduct  may  not  have  resulted  in  any  harm. 
That,  however,  is  not  tiie  point.  The  fountain  of  justice  should  be 
clean.  One  of  the  ways  of  keeping  it  so  is  to  keep  the  door  of  abuse 
shut.  People  v.  Schad,  58  Hun,  574,  12  N.  Y.  Supp.  695. 

[2]  The  only  safe  way  is  that  jurors  should  not  be  permitted  to 
drink  spirituous  liquor  at  all  while  deliberating,  except  in  case  of  sick- 
ness as  a  medicine.  Besides,  it  was  a  mistake  to  permit  Ryan,  who  en- 
tertained the  defendant  and  his  lawyer  at  Hotel  Ryan,  to  sit  on  the 
jury.  The  result  is  not  above  the  suspicion  that  into  it  entered  influ- 
ences which  should  have  no  part  in  a  verdict  The  ends  of  justice  re- 
quire a  new  trial. 

Verdict  set  aside.  New  trial  granted. 


(W  Hlsc  Bcv.  DOS) 

BAOLB  PAPBR  BOX  00.  T.  aATTI-HcQtTADIl  Oa 

(Supreme  Court,  Appellate  Term,  First  Department   i^trll  4,  1917.) 

L  FbaCDS,  SUTDIS  or  «ss»118(3)— IfSMORAlf DUH— SimiCXEHOT. 

Letter  of  purchaser  of  goods,  stating  that  It  had  placed  order  with  de- 
fendants agent  ft>r  cotaln  alzes  and  quantities  to  be  Bhlpi)ed  at  a  cwtaln 
ttane,  and  a  postal  card  sent  two  days  later  defendant  to  plaintiff, 
ftt^nowledginc  with  thanks  an  order  ai  the  prerloas  day.  Is  not  a  snffl- 
ctent  memonndum  In  uniting  to  avodd  the  statute  of  frauds. 

CBd.  Note.— For  other  cases,  see  Frauds,  Statate  of.  Cent  Dig.  %  199.] 

#3>ror  oUaw  flMM  •••  Mm*  topic  A  KST-NUH BBR  In  aU  Kcr-Numbered  DlgwU  A  IndexM 
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2.  Fbauds.  Statute  of  «=»106(6) — BlBUORAnDUH — SumcixncT — Pbxob. 

To  avoid  the  statute  of  frauds,  all  the  essential  parts  of  a  memoran- 
dum of  a  sale  must  be  contained  In  the  writing,  and  cannot  be  suppUed 
hy  oral  eTldence,  and  the  price  to  be  paid  or  stipulated  means  of  fl:^ii£  it 
is  an  essential  element  of  audti  a  memorandum. 

CE:d.  Note,— For  other  casee,  see  Frauds,  Statate  of,  Gent  Dig.  8  221.] 

8.  Frauds,  Statute  or  ^=>8S — Sams — CowTaAOrs  fob  Special  Wobk. 

Personal  Property  liaw  (Oonaol.  Laws,  c.  41)  |  85,  subd.  %  as  added  by 
Laws  1911,  C  071.  |  1,  providing  that  the  statute  of  frauds  shall  apply 
to  every  contract,  although  the  goods  may  be  delivered  at  a  future  time 
or  may  not  at  the  time  of  the  contract  be  actually  made,  or  some  act 
may  be  required  to  complete  them,  but  if  the  goods  are  to  be  manu- 
factured by  the  seller  especially  for  the  buyer  and  not  suitable  for  sale 
to  others  in  the  ordinary  course  of  the  seller's  business,  the  contract  need 
not  be  in  writing,  makes  nnenforceaUe  an  alleged  oral  contract  of  aale 
of  goods  to  be  procured  by  the  seller  tor  the  purchase,  where  It  does  not 
appear  tlut  audi  goods  were  to  be  apedally  made. 

[Bd.  Nota— For  othor  cases,  see  Frauds.  Statute  Cent.  Dig.  H  147- 
153.1 

Appeal  from  Municipal  Court,  Borough  of  J^anhattan,  ^rst  Dis- 
trict. 

Action  by  the  Eagle  Paper  Box  Company  against  the  Gatti-McQuade 
Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Reversed, 
and  complaint  dismissed. 

Argued  March  term,  1917,  before  BIJUR,  HENDRICK,  and 
WEEKS,  JJ. 

Smith  &  Bowman,  of  New  York  City  (Harold  H.  Bowman,  of  New 
York  City,  of  counsel),  for  appellant. 

Amstein  &  Levy,  of  New  York  City  (Herman  Joseph  and  Charles 
Goldzier,  both  of  New  York  City,  of  counsel),  for  respondent 

WEEKS,  J.  This  action  is  brought  to  recover  damages  for  the 
failure  of  defendant  to  deliver  54  tons  of  chip  board  under  an  oral  con- 
tract made  on  January  26,  1916,  as  to  which  it  was  claimed  written 
communications  were  thereafter  had.  In  addition  to  a  general  denial, 
defendant  pleaded  the  statute  of  frauds  as  an  affirmative  defense. 
The  plaintiff  claims  that  the  case  does  not  come  witliin  the  statute  be- 
cause the  goods  were  not  in  existence  when  the  contract  was  made 
and  were  to  be  manufactured  especially  for  the  buyer,  and  were  not 
suitable  for  sale  to  others  in  the  ordinary  course  of  the  seller's  busi- 
ness, and  further  claims  that,  even  if  the  case  come  within  the  statute, 
there  was  a  sufficient  note  or  memorandum  in  writing  of  the  contract 
or  sale  signed  by  the  defendant  Although  there  was  little,  if  any, 
proof  that  the  salesman  was  authorized  to  accept  the  order,  and  al- 
though there  was  strong  evidence  that  the  postal  card,  acknowledging 
"an  order  of  the  27th  inst,"  referred  to  an  order  for  other  goods  and 
did  not  have  any  reference  to  the  order  of  January  26th  upon  which 
this  action  is  founded,  and  althou|^  the  proof  to  meet  the  "special  or- 
der test"  may  have  been  of  doubtful  sufficiency,  the  determination  of 
the  trial  court  must  be  considered  as  resolving  these  diluted  iiuestions 
of  fact  in  favor  of  the  plaintiff.  -  . 

C=»Por  oOier  caSM  see  bum  topic  ft  KBT-NUHBBR  In  all  Ker-Numbwed  DIswU  A  ZndexM 
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In  order  to  support  the  making  of  a  memorandum  in  writing  the. 
plaintiff  relied  upon  a  letter  written  by  it  and  received  by  the  defend- 
ant as  foUows : 

"New  York,  January  26, 1916. 
"Gentlemen:  We  placed  an  order  with  your  Mr.  Maasa,  for  fifty  ton  of  light 
color  chip ;  kindly  malce  that  flfty-foor  ton.  The  following  are  the  Blaes  and 
ViaatU7»  of  each  slse^  to  be  made: 
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the  above  to  be  light  color  chip,  grain  running  the  long  way,  board  must  be 
stiff  and  dry,  with  a  rough  flnlali. 

"Half  of  each  Quantity,  and  eadi  b1»  of  the'  order  must  he  shipped  In  at 
once.  The  other  lialf  of  the  order,  to  be  shll^ed  in  on  FetHnary  25th,  1016" 

The  following  is  the  postal  card,  postmarked  January  28,  1916, 
9 :30  p.  m.,  sent  by  defendant  to  plaintiff : 

"Hoboken.  N.  J.  1/27  1916. 
"We  admowledge  with  thanks  your  esteuned  order  of  the  27th  Inst,  whldi 
will  xecelTe  our  Immediate  attention.** 

This  postal  card  is  not  connected  with  tiie  contract  or  letter  except 

by  oral  testimony. 

[1j  It  is  clear  that  this  correspondence  does  not  constitute  a  suffi- 
cient memorandum  in  writing  to  avoid  the  operation  of  the  statute. 

[2]  All  the  essential  imrts  of  the  agreement  must  be  contained  in 
die  writings,  and  they  cannot  be  su[^lied  by  oral  evidmce.  Stone  v. 
Browning,  68  N.  Y.  598 ;  Waxelbaum  v.  Schloss,  131  App.  Div.  826, 
116  N.  Y,  Supp.  42.  The  price  to  be  paid  or  some  stipulated  means 
of  fixing  it  is  an  essential  element  of  such  a  memorandum.  Lambert 
V.  Hays,  136  App.  Div.  574,  121  N.  Y.  Supp.  80;  United  Press  v. 
New  York  Press  Co..  164  N.  Y.  406,  58  N.  E.  527,  53  h.  R.  A.  288; 
Inman  v.  Burt,  124  App.  Div.  73,  108  N.  Y,  Supp.  210. 

[8]  Whether  the  statute  of  frauds  applies  to  the  contract  sued  upon 
must  be  determined  by  the  language  of  the  present  statute,  which  is  to 
be  found  in  section  85,  c  571,  Laws  of  1911,  taking  effect  September 
1,  1911,  popularly  called  the  Uniform  Sales  Act,  and  forming  part  of 
the  Personal  Property  Law  (Consol.  Laws,  c.  41).  Subdivision  2  of 
that  section  reads  as  follows: 
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"2.  Thft  proTlsinui  of  this  section  to  enrj  such  contract  or  «ftl& 

notwlUutandlng  that  the  goods  ma;  be  Intended  to  be  delivered  at  some  future 
time  or  may  not  at  the  time  of  sach  ccntract  or  sale  be  actnally  made,  procur- 
ed, or  provided,  or  fit  or  ready  for  delivery,  or  some  act  may  be  requisite  for 
the  making  or  completing  thereof,  or  rendering  the  same  fit  for  delivery ;  but 
If  the  goods  are  to  be  manufactured  by  the  seller  especially  for  the  bnyer  and 
are  not  suitable  for  sale  to  others  In  the  ordinary  course  of  the  seller's  bast- 
ness,  the  provisions  of  this  section  shall  not  ajvly*" 

The  language  of  this  section  is  identical  with  the  corresponding  sec- 
tion in  the  Uniform  Sales  Act,  which  has  been  ado'pted  in  many  of  the 
states.  In  reporting  this  act,  of  which  he  was  the  draftsman,  to  the 
American  Bar  Association,  Prof.  Williston  said,  with  reference  to  this 
provision: 

"The  first  half  of  subsection  (2)  Is  taken  from  the  English  Act  which  has 
enacted  the  rule  laid  down  by  Lee  v.  Orlfflo,  1  B.  &  S.  272.  Plough  this  rale  la 
the  most  scientifically  exact,  and  has  been  so  recognised  by  writers  (e.  g»  Ben- 
jamin on  Sales,  |  103),  It  has  found  little  support  In  tiUs  country,  even  in 
cases  decided  since  Lee  v.  Griffin,  ^e  qnallflcatlon  here  added  to  the  English 
subsection  Is  Intended  to  reproduce  the  rule  laid  down  by  Shaw,  O.  J.,  in 
Mixer  V.  Howarth,  21  Pl<^.  (Mass.}  206  [32  Am.  Dec.  256],  and  by  Ames,  J.,  In 
Goddard  V.  Binaey,  115  Mass.  450  [15  Am.  Rep.  112].  Hie  New  Tork  rule  is 
still  different,  and  In  other  states  the  line  may  not  always  be  drawn  at  ex- 
actly the  same  point  The  authorities  are  collected  In  Me(diem,  S{  304-326, 
and  the  conclusion  drawn  In  secti<»i  326  seems  justified  by  the  cases  and 
jostlfles  the  form  of  this  proposed  draft :  'The  Massachusetts  rule  seems  likely 
to  be  received  with  fovor  wherever  the  courts  are  not  debarred  by  earlier 
dedalons  from  adopting  it' " 

Prior  to  the  enactment  of  the  present  statute  the  authorities  in  this 
state  had  held  that  a  contract  for  the  ddivery  of  goods  to  be  manufac- 
tured by  the  vendor  was  a  contract  for  work  and  labor,  and  not  wiAin 
the  statute,  but  if  the  goods  were  to  be  manufactured  for  the  vendor 
by  others,  the  contract  was  a  contract  of  sale  and  was  within  the  stat- 
ute, unless  the  article  manufactured  was  not  vendible  in  the  general 
market.   Millar  v.  Fitegibbons,  9  Daly,  505 ;  Joy  v.  Schloss,  12  Daly, 


533 ;  Courtright  v.  Stewart,  19  Barb.  455 ;  Juilliard  v.  Trokie,  139 
App.  Div.  530,  124  N.  Y.  Supp.  121,  affirmed  203  N.  Y.  604,  96  N.  E. 


In  Morse  v.  Canasawacta  Knitting  Co.,  154  App.  Div.  351,  139  N. 
Y.  Supp.  634,  however,  it  was  held  by  a  divided  court  that,  in  the  case 
of  an  article  manufactured  accordii^  to  certain  specifications,  so  that 
it  could,  not  be  readily  held  in  stock  and  sold  to  others — 

"ttie  distinction  between  articles  to  be  manufactured  1^  the  vendtn*  himself 
or  to  be  by  him  procured  to  be  mamifiutared  by  another  party  sOioald  only 
be  held  upon  ImperatiTe  authority." 

As  the  judgment  appealed  from  in  that  case  was  entered  July  28, 
1911,  it  cannot  be  r^rded  as  ccmstruing  the  present  statute,  in  which 
the  distinction  is  clearly  indicated  by  the  use  of  the  words  "manufac- 
tured by  the  seller."  This  removes  all  ambiguity  and  leaves  no  room 
for  doubt,  unless  all  recognized  rules  for  construction  are  to  be  dis- 
regarded. If  it  were  intended  to  make  the  statute  inapplicable  to  a  sale 
of  goods  not  in  existence,  provided  they  were  mamifactured  especially 
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for  the  buyer  and  were  not  suitable  for  sale  to  others  in  the  ordinary 
course  of  the  seller's  business,  without  regard  to  whether  they  were 
manufactured  "by  the  seller"  or  by  scwne  other  person,  the  addition  of 
these  words  would  have  been,  not  only  unnecessary,  but  misleading. 
That  the  distinction  was  clearly  in  mind  when  the  statute  was  enacted 
is  shown  by  the  definition  of  "future  goods"  to  be  found  in  the  follow- 
ing section  as  "goods  to  be  manufactured  or  acquired  by  the  seller 
after  the  makinsf  of  the  contract  to  sell."  As  said  by  Judge  Finch  in 
People  V.  MatseTl,  94  N.  Y.  179,  at  page  183,  "In  the  ccmstruction  of  a 
statute,  effect  must  be  given,  if  possible,  to  all  the  language  employed," 
and  as  this  provision  of  the-  statute  was,  beyond  question,  intended  to 
incorporate  therein  the  Massachusetts  rule,  the  authorities  of  that 
state  are  especially  illuminating,  if  not  controlling. 

In  Smalley  v.  Hamblin,  170  Mass.  380,  49  Mass.  626,  decided  Feb- 
ruary, 18^,  the  court  said : 

"In  Ooddard  t.  BloneT,  116  Mass.  460  [15  Am.  Rep.  112],  many  of  our  de- 
dstons,  as  well  as  some  of  those  of  England  and  of  New  York,  are  reviewed, 
but  there  Is  no  express  decision  here  with  reference  to  the  effect  of  an  under- 
standing that  the  articles  are  not  to  be  manufactured  by  the  vendor,  but  are  to 
be  procured  by  him  of  some  other  person  who  manufactures  and  sells  them, 
and  are  to  be  delivered  by  the  vendor  to  the  purchaser  for  an  agreed  price  as 
completed  articles  of  merchandise.  Where  this  fact  has  appeared,  It  usually 
has  been  considered  that  the  transaction  Is  a  sale  of  merchandise.  We  think 
that  It  must  he  so  held  In  this  ce8&  Bdwioda  t.  Grand  Trqnk  Railway,  48 
Me.  379;  PltUn  t.  Nfiyes,  48  N.  H.  294  [07  Am.  Dec.  616,  2  Am.  Rep.  218]; 
Prescott  T.  Locke,  61  N.  H.  94  [12  Am.  Rep.  66]^  See  Dmiaher  v.  Boston,  126 
Uass.  S09;  Bacon  T.  Parker,  137  Mass.  309;  Tracy  v.  Wetherell.  166  Bfass. 
113  [42  N.  E.  497]." 

Hie  only  reported  decisi(His  in  this  state  in  cases  arising  since  the 
amendment  of  1911  are  Davis  v.  Blanchard,  138  N.  Y.  Supp.  202,  and 
Schneider  v.  Lezinsky,  162  N.  Y.  Supp.  769,  in  both  of  which  the 
goods  were  to  be  manufactured  by  the  seller.  In  the  case  of  Goldowitz 
v.  Kupfer  Co.,  80  Misc.  Rep.  487,  141  N.  Y.  Supp.  531,  an  examination 
of  the  record  shows  that  the  contract  sued  upon  was  made  in  1910, 
and  no  questicHi  was  raised  as  to  whether  the  goods  were  to  be  manu- 
factured by  the  seller  or  another. 

In  the  instant  case  it  is  clear  that  the  goods  were  not  to  be  manufac- 
tured hy  the  defendant  No  proof  was  offered  that  the  plaintiff  ex- 
pected or  understood  that  the  goods  were  to  be  the  product  of  the  per- 
sonal skill  and  labor  of  the  defendant  or  its  employes,  or  that  it  made 
any  difference  where  the  defendant  procured  the  board,  or  even  wheth- 
er it  was  then  on  hand,  and  in  fact  the  letter  of  plaintiff  required  one- 
half  of  the  order  to  be  shipped  in  at  once^  and  it  is  uncontradicted  that 
die  defendant  owned  no  paper  rniU,  and  that  it  attempted  to  have  the 
goods  manufactured  by  a  corporation  in  wliich  the  dejfendant  was  not 
interested  except  as  a  creditor 

It  follows,  therefore,  that  the  judgm^t  must  be  reversed,  with  $30 
costs,  and  complaint  dismissed  upon  the  merits^  with  costs  in  the  lower 
court  All  concur. 
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SLOAN  T.  liASSAOHUBBTTS  BONDIKa  ft  INB.  00. 
{Supreme  Oonrt,  Ai^eUate  DItJjsIoii,  FlnC  D^wrtment  Ainril  S;  1917.) 

INBDUHOK  4ss>426— BUBGUBT  IlTSVBAlfCS— PoUCIEa— CONSTBUOnON.  ' 

A  policy  Insaring  plalutifl  against  direct  loss  burglary,  theft,  or  lar- 
ceny, and  for  direct  loss  by  damage  to  pr<^rty  and  premlseB  c«iised  by 
burglars  and  tliieres,  i>roTlded  tliat  dtfendant  company  sbovld  not  be  lia- 
ble for  any  loss  from  exploslbo,  except  wbeii  caused  by  bu^i^lars,  nor  from 
any  loss  from  or  contributed  to  by  fiie,  water,  Inra^oo,  riot,  war,  strike, 
or  dvU  conuuotlon.  Plaintiff,  who  occupied  an  apartment  on  the  third 
floor  of  an  apartment  building,  detected  amoke  in  the  aft^noon,  and,  dla- 
corerlug  the  building  to  be  on  flre  b^ow,  fled  to  the  street  Flronea  soon 
arrived  and  toek.  diarge  of  ttie  building,  allowing  no  one  to  eater  nntU 
about  half  past  6,  when  ^aintUt  was  allowed  to  retom  to  bis  apaxtment. 
The  flre  was  a  serious  one,  but  did  not  enter  plaintiff's  apartment  Plain- 
tiff sued  for  the  loee  of  Jewelry,  alleged  to  have  been  lost  between  the 
time  he  left  the  apartment  and  was  allowed  to  re-enter  it.  Hekl,  that 
there  could  be  no  recorery.  If  the  flre  contributed  to  ttie  loss  by  making 
the  work  of  the  thief  easy,  thou^  the  mere  occurrence  of  the  flre  would, 
not  relieve  defendant;  and  hence  an  Infltructlon  that,  if  the  loss  occurred, 
the  fact  that  there  was  a  flre  In  the  building  did  not  relieve  defendant,, 
was  arroneouK. 

[Bd.  Not&— Btor  other  cases,  see  Insofance,  Oeat  Dig.  Si  U29,  US5, 
1143.3 

Appeal  from  Appdlate  Term,  First  Department 

Action  by  Bernard  Sloan  against  th|e  Massadiusetts  Bcmdin^  &  In- 
surance Company.  From  a  determination  of  the  Appellate  Term,  af- 
firming a  judgment  of  the  City  Court  for  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  aftd  LAUGHUN,  DOWLING, 
SMITH,  and  DAVIS,  JJ. 

William  B.  McNiece,  of  New  York  City  (Alfred  J.  Rifkind,  of  New 
York  City,  of  counsel),  for  appellant 
David  Goldstein,  of  New  York  City,  for  respondent 

'  DAVIS,  J.  The  action  was  brought  on  a  policy  insuring  the  plain- 
tiff against  direct  loss  by  burglary,  theft,  or  larceny,  and  for  direct 
loss  by  damage  to  property  and  premises  caused  by  bui^lara  and 
thieves.  There  was  a  rider  attached  to  the  policy,  entitled  "Generail' 
Agreements,"  the  fourth  paragraph  of  which  is  as  follows : 

"(4)  The  company  ^all  not  be  liable  for  any  loss  from  explosion,  exc^t 
when  caused  by  burglars,  nor  for  any  loss  from  or  contributed  to  by  flr^  wa- 
ter, Invasion,  riot  war,  strlkeb  or  civU  oommotttm,  t3ie  action  of  the  ete- 
ments.   ♦   •  •« 

On  January  3, 1914,  the  plaintiff  and  his  wife  occupied  an  apartment 

of  six  rooms  on  the  third  floor  of  premises  No.  29  Columbus  avenue, 
New  York  City.  Between  4  and  5  o'clock  on  the  afternoon  of  January 
3d,  while  they  were  taking  dinner  in  their  apartment,  they  detected 
the  odor  of  smoke.  On  opening  the  kitchen  window,  the  husband  saw 
flames  bursting  from  the  windows  of  the  floor  below.  They  opened 
their  door  and  found  the  hall  filled  with  black  smoke,  and  after  an. 

^»For  oUiar  cum  m  Barn*  topic  *  KBT-NUHBBR  In  mil  Kflr-Numtwr«d  DIsmU  A  IndMfls- 
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effort  managed  to  get  to  the  street  Hie  fireinien  sOoh  arrived  and  took 
charge  of  the  btulding,  allowing  no  one  to  enter.  About  half  past  6 
tiie  i^aintiff  was  allomd  to  return  to  his  apartment,  where  he  found 
firemen  apparently  engaged  in  their  duties.  It  appears  that  the  firti 
was  a  serious  one,  and  that  plaintiif 's  fugs  were  smt^cing,  but  not  burn- 
ing. There  was  no  fire  in  plaintiff's  apartment  Plaintiff  says  his 
doors  were  ripped  open,  and  that  the  drawer  of  his  dresser  had  been 
forced  open,  and  "you  could  see  the  marks  of  the  jimmy."  Both  the 
plaintiff  and  his  wife  testified  that  certain  jewelry  whidi  was  in  the 
second  drawer  of  the  dresser  when  they  hurriedly  left  the  apartment 
was  misfling  when  they  returned,  and  the  wife  testified  that  the  loss 
occurred  between  the  time  they  left  the  apartment  and  die  time  they 
returned. 

At  the  close  of  the  whole  ease  the  court  adopted  the  view  that  the 
loss  was  not  contributed  to  by  the  fire  within  the  meaning  of  the  polity, 
and  therefore  denied  defendant's  motion  to  dismiss  the  complaint.  In 
denying  this  motion  the  court  said  that  it  would  hold  as  matter  of  law 
that  the  loss  was  not  contributed  to  by  the  fire.  While  the  counsel  was 
addressing  the  jury,  the  court  interrupted  at  the  point  where  counsel 
was  referring  to  the  loss  having  occurred  during  tiie  fire  with  the  fol- 
lowing remarics: 

"The  Qnirt:  I  rarest  to  counsel  that  that  la  not  wltbln  tb»  Imes  oC  this 
cue.  If  there  ma  A  loss  of  these  goods  within  the  i>TOul8e8  on  that  aftec^ 
noon,  the  plalntlfl  herein  Is  entitled  to  recover  tbelr  valne;  As  far  as  the 
qneetlfHi  of  13ie  right  of  plaintiff  to  recover,  the  Are  has  nothing  to  do  with  It 
The  qoestloa  ia:  Was  there  a  loss  of  goods,  and.  If  so,  wm  tber  loot  by  bnr- 
glazT*  theft,  or  larceny  Y** 

Defendant's  attorney  then  said: 

"I  respectfully  except  to  yoar  hraoT's  remarks^  In  taking  away  from  the 
Jury  the  qneBtl(»i  of  whether  there  was  a  flre  <m  the  premises,  In  that  It  Is  a 
tdaterlal  elwent.ln  the  trial  of  this  case^  and  one  for  the  jury  to  detertnine, 
and  that  your  h<nior'8  statements  are  almost  equivalent  to  telling  the  Jury  that 
they  must  find  In  favor  of  the  plaintiff  In  some  amount.  If  they  find  some  loss 
was  snstalned." 

To  which  the  court  responded : 

■  "I  shall  duu^  the  Jury,  and  do  cHarge  the  jury;  that  If  tbey  find  that  there 
was  a  loss  sustained  by  plaintiff  they  abaU  award  the  plaintiff  the  amount  of 
theloas."  ■ 

Excxpticm  was  taken,  atid  the  court  then  diarged  the  jury  as.  follows : 

"nnd«:  the  terms  of  this  policy,  under  the  language  which  has  here  be«li 
quoted  to  you  by  coimsel,  or  In  yoor  praeeuce  by  counsel,  I  charge  you  as  a 
matter -of  law  that  Irrespective  of  the  question  whether  there  was  or  was  not 
a  flre  in  progreae  In  any  portiem  of  this  building  at  that  time,  under  the  laxh- 
guage  of  this  policy,  If  there  was  a  loss  of  this  property  as  a  result  of  bur- 
glary, theft  or  larceny,  the  plaintiff  here  is  entitled  to  recover  the  value  of  the 
articles  so.  stolen  at  that  tlJiie.and  place.-  .Ia,otlier  words,  the^  flre  and  the 
prevalence  of  the  flre  ia^  o^  cbut^,  one  of  the  facts  wfilch  you  tuiv6  a  right  to 
take  Into  account  as  a  part  of  the  surrounding  circumstances,  In  passloF;  on 
the  question  whether  there  wa(  a  theft  or  larceny  or  tturglary  ot  this  Jewelry 
at  that  time;  but  the  fact  that  there  was  a  fife,:  and  the  fact  that  the  articles 
were  taken  while  the  fire  Was  in.  progress,- 4o  not  In  any  respect  rellere  this 
defendant  from  its  ccmtract  obligation  tlo  fullx Jlnl'^palfy  plaintiff  txa  any 
low  of  this  Jew^)7  ttm^.  b^l»!yr,:<^^  . .  ■ 
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There  was  error  in  thus  charging  the  jury.  The  fact  that  there  was 
a  fire  in  the  building,  and  that  the  crime  was  committed  during  the  fire, 
was  a  very  material  fact  in  the  case,  because,  imder  tlie  terms  of  the 
policy,  if  that  fire  ccHitributed  to  the  loss  by  burglary  or  theft  the  de- 
fendant was  relieved  of  liability  under  the  police.  Whethor  or  not  the 
fire  contributed  to  the  loss  was  a  questiMi  of  fact  to  be  determined  by 
the  jury. 

Fire,  water,  invasicm,  riot,  etc.,  may  contribute  to  the  loss  by  twirglary 
and  theft  in  making  easy  the  work  of  the  thief  by  removing  for  a  time 
the  usual  safeguards  against  theft.  It  was  the  increased  risk  created  by 
the  fire  which  the  defendants  expressly  exempted  from  their  policy. 
Of  course,  the  mere  occurrence  of  the  fire  would  not  relieve  the  de- 
fendant. It  must  appear  that  the  fire  contributed  to  the  loss,  and 
whether  it  did  must  be  determined  by  the  jury. 

The  determination  of  the  Appellate  Term,  and  the  judgment  and  or- 
der of  die  City  Court,  should  be  reversed,  and  a  new  trial  granted,  widi 
costs  in  all  courts  to  abide  the  event.  Order  filed.  All  concur. 


(Supreme  Oomt,  Appellate  Term,  Blrst  Department   ^ril  4,  1&17.) 

Appbai,  and  Ebrob  ^9880(3) — Rkvikw — Amendment  Reqabded  as  Hade— 
conpormitt  to  pleading. 

In  an  action  to  recover  tor  electric  light  blUs  from  defendants  as 
plaintiff's  tenants,  where  there  was  no  allegation  In  the  answer  that  the 
contract  sued  on  was  made  In  the  state,  but  plaintiff's  counsel,  during  con- 
troversy concerning  the  application  of  General  Ck)rporatlon  Lew  (ConsoL 
Laws,  a  23)  8  15,  made  no  suggestion  ot  a  defect  in  the  answer,  and 
testimony  that  the  contract  was  made  in  the  state  wae  not  only  admitted 
without  ol^ectiiHi,  but  broneht  out  plaintiff  Itself  aa  direct  eotsmnlna* 
tioD,  the  answer  must  be  deemed  amended  acoffdlnifly. 

[Ed.  Note^For  otber  eases,  see  i^peal  and  Slnur,  Cent.  Dig.  |  aeaz.} 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. ^ 

Action  by  Cassidy's,  lyimited,  against  Joseph  Rowan  and  another. 
From  a  judgment  for  plaintiflF,  defendants  appeal.  Reversed,  and 
new  trial  granted. 


Argued  March  term,  1917,  before  BIJUR,  HENDRICK,  and 
WEEKS,  JJ. 

James  F.  Nugent,  of  New  York  City,  for  appellants. 
John  Hovorka,  of  New  York  City  (Walter  L.  Bunnell,  of  New 
York  City,  of  counsel),  for  respondent 

BIJUR,  J.  This  action  was  brought  to  recover  for  certain  electric 
l^ht  tnlls  from  defendants  as  tenants  of  i^intifF.  Plaintiff  is  a  for- 
eign corporation,  and  the  judgment  must  be  reversed  for  the  reasons 
stated  in  Cassidy's,  Limited,  v.  Rowan,  163  N.  Y.  Supp.  1079,  and  ap- 
pcal  from  a  judgment  of  the  City  Court  decided  at  tms  term. 

4teE»For  oUicr  cam      sui*  tOpIeA  XBT-mniBSR  In  all  Kar-MumlMr«d  DlieMs  A  Indaxw 


CASSIDY'S,  Limited,  v.  BOWAN  et  aL 


Sup.  a.) 
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The  only  distinction  is  that  respondent  pmnts  out  tbat  there  is  no 

allegation  m  the  answer  in  the  instant  case  to  the  effect  that  the  con- 
tract sued  upon  was  made  in  this  state.  The  testimony,  however,  to 
the  effect  that  the  contract  was  made  in  this  state,  was  elicited  by  plain- 
tiff itself  on  direct  examination.  Plaintiff's  counsel,  during  the  con- 
troversy concerning  the  application  of  section  15  of  the  General  Cor- 
poraticm  Law,  made  no  suggestion  of  a  defect  in  the  answer,  and  the 
testimony  having  not  only  been  admitted  without  objection,  but  actu- 
ally adduced  1^  [rfaintiff,  the  answer  must  be  deemed  amended  accord- 
ingly. 

Judgment  reversed,  and  a  new  trial  grantedi  with  $30  costs  to  appel- 
lants to  alnde  the  event  All  concur. 


In  re  OROVBR'S  ESTATE}. 
(Snpmoe  Gonit,  AKvellate  IMtMou,  Fourth  Department.  March  7,  ldl7j 

1  BXKCDTOBa  AND  AdUIKISTKATOBS  «=S>32(2),  86(16)— IteVOOATZOH  OF  LBITSBS 

— SumciENOT  or  Evipbwce— Statute. 

In  a  proceeding  for  revocntion  of  letters  of  administration*  pnrsuant  to 
Code  OlT.  Proc.  SS  ^669,  2970,  2571,  rdatlve  to  (he  removal  of  an  adminis- 
trator or  rerocatlon  of  his  letters  for  disqualification,  miseondnct.  etc., 
erldence  held  to  show  that  respondent  administratrix  had  been  guilty  of 
such  misconduct,  dlshtmesty,  and  want  of  understanding  as  to  jnstl^  the 
conclusion  that  she  was  unfit  for  the  due  execution  of  her  office,  and  to 
show  that  her  appointment  was  obtained  by  a  false  suggestion  of  a  ma- 
terial fact. 

[Ed.  Note.— For  other  cases,  see  Executors  and  Administrators.  Cent 
Dig.  K  201-21%  2SS.] 

2.  EZBODTOBS  AND  AdHINISTBATOBS  «=»32(1),  35(1) — RbTOCATIOH  of  IdTTEBEh^ 

PowEB  OF  SuBBOQATE— Statute. 

The  surrogate,  under  Code  Civ.  Proc.  S  2568,  bad  power  to  revoke  lim- 
ited letters  of  administration  Issued  pursuant  to  section  2604,  on  show- 
ing that  the  adnrinlstratrix  had  been  guilty  of  such  misconduct,  dishon- 
esty, and  want  of  understanding  as  to  justify  the  conclusion  that  she  was 
xmht  for  the  execution  of  ber  office,  and  that  her  appointment  was  ob- 
tained by  a  false  suggestion  of  a  material  foct. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §S  191-200,  227.] 

8.  BXXCDTOBS  AND  AdUINISTBATOBS  ^32(1)— REVOCATION  OF  I^rTTEftS— FALSE 
SUOOBBTION  OF  MaTEBIAL  FAOT — STATUTE. 

In  allied  widow's  petition  for  limited  letters  of  administration  on  es- 
tate Of  her  hndiand  killed  In  service  as  a  brakeman,  misstatement  that  de- 
cedent left  talm  surviving  no  next  of  kin  was  not  Immaterial,  but  was  a 
fiilse  suggestion  of  a  material  tact,  within  Code  (ftv.  Proc.  |  12068,  cL  4, 
authorizing  revocation  of  letters  of  administration  obtained  on  a  Ealse 
suggestion  of  a  material  fact 

[£d.  Note.— For  other  cases,  see  Executors  and  AdmlnlitratOTS,  Cent 
Dig.  »  191-200.3 

4.  ExicuTOBS  and  ADunisiKATOu  <so86(D— Revooaiioh  of  Lbttbb»-Faub 
Tbstimont— Statute. 

Oo  petltlou,  pursuant  to  Code  Civ.  Proc.  {  2560,  for  revocation  of  letters 
of  administration  granted  an  alleged  widow,  where  the  administratrix 
gave  willful  false  testimony  on  the  hearing  before  the  surrogate  to  ac- 

«BoFto  othn  cum  m«  uom  topic  *  KBY<NU1IBDB  la  aU  Ktr-NamtMr«d  IMgMU  *  Iata«» 

164N.T.S.— 14 
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cooDt  for  the  death  of  her  first  faasbaud,  otlier  than  decedent,  to  establish 
her  right  to  retalo  her  office,  her  r«iu>val  from  ber  trust  was  required. 

[Ed.  Nota—For  other  cases*  see  Bzecators  and  Adnrinlstratota^  Cent 

Dig.  S  227.] 

Appeal  from  Surrogate's  Court,  Onondaga  County. 

In  the  matter  of  the  estate  of  Hariy  E.  Grover.  From  an  order 
and  decree  of  the  Surrogate's  Court,  (usmissing  an  application  made 
by  Albert  F.  Eckel,  as  general  guardian  of  Howard  Graver  and  Rol- 
and Graver,  infants,  to  revoke  letters  of  admmistration  issued  on  the 
estate  of  the  deceased  to  Sarah  H.  Grover,  petitioners  appeal.  Order 
and  decree  reversed,  and  proceeding  remanded  to  the  Surrc^te's 
Court 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 

RELL,  and  DE  ANGEUS,  JJ. 

Clarence  Z.  Spriggs,  of  Syracuse,  for  appellant. 
Ray  5.  Smith,  of  Syracuse,  for  respondent. 

DE  ANGEUS,  J.  This  appeal  involves  the  power  of  the  Surro- 
gate's Court  to  revoke  limited  letters  of  administration  issued  pursu- 
ant to  the  provisions  of  section  2664  of  the  Code  of  Civil  Procedure 
(1912,  now  section  2592),  and  the  proper  exercise  of  discretion  by  that 
court  where  the  power  exists. 

On  or  about  December  14,  1912,  the  deceased;  Harry  E.  Grover 
(so  called  for  convenience),  residing  in  tiie  city  of  Sjo^cuse,  a  brake- 
man  in  the  employ  of  the  New  York  Central  Railroad  Company,  met 
his  death  near  Suspension  Bridge,  in  the  state  of  New  York,  because 
of  the  alleged  negligence  of  the  railroad  company.  Upon  tiie  appli- 
cation of  the  respondent,  Sarah  J.  Grover,  the  alleged  widow  of  the 
deceased,  letters  of  administration  upon  his  estate  were  issued  to  her 
by  the  Surrogate's  Court  of  Onondaga  County  on  the  24th  day  of 
December,  1912.  In  the  petition  made  and  verified  by  her  and  filed 
in  the  Surrogate's  Court  on  the  18th  day  of  December,  1912,  upon 
which  such  letters  were  issued,  she  stated  that  she  was  the  widow  of 
tiie  decedent  and  that  he  left  him  surviving  no  next  of  kin.  On  or 
about  the  24th  day  of  February,  1913,  the  respondent,  as  such  adnUnis- 
tratrix,  brought  an  action  against  the  railroad  company  for  damages 
for  the  death  of  the  decedent,  alleged  to  have  been  caused  by  the  neg^ 
ligence  of  the  railroad  company,  in  which  issue  has  been  joined,  and 
such  action  is  now  pending. 

We  have  called  tlie  decedent  Harry  E.  Grover  for  convenience. 
The  record  shows  that  he  was  the  son  of  Charles  Frederick  Cooter, 
sometimes  spelled  "Couter,"  and  his  wife,  Carrie  Graver.  Decedent's 
father  and  mother  lived  together  for  about  5  years  and  then  separated. 
His  father  went  to  Michigan,  where  he  obtained  a  divorce  from  dece- 
dent's mother.  .  His  father  now  lives  in  Buffalo,  and  was  called  as  a 
witness  in  this  proceeding.  His  mother  married  one  George  Cole,  a 
resident  of  Syrac-use,  who  was  also  a  witness  in  this  proceedhig.  Dece- 
dent was  taken  by  his  grandmother,  Sarah  J.  Cravtf,  his  mother's 
mother,  when  he  was  3  yea.rs  old,  aiid  was  Iwqujght  up  by  her  in  Syra- 
cuse. .His  given  name  was  Elmer,  and. she  caj^  him  Elmer  Graver. 
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He  went  by  &at  name  as  a  boy.  He  also  appears  to  have  been  called 
by  his  real  name,  Ehner  Cooter  (or  Couter),  and  by  the  name  Harry 
Grover.  The  evidehce  shows  that  at  different  times  he  served  in  the 
army  and  navy^  or  about  1902  he  married  (me  Lydia  Hatbt.  There 
were  bom  to  them  three  diildren,  the  oldest  of  whom  <Ued.  The  other 
two  children  are  the  infants  represented  by  the  petitioner  and  appel- 
lant Their  mother  died  in  1908  or  1909,  and  soon  thereafter  the  two 
children  were  placed  in  the  House  of  Providence,  an  orphanage  in 
Syracuse,  where  they  yet  remain.  Albert  F.  Ecker,  the  petitioner 
and  appellant,  was  appointed  general  guardian  of  these  children  by 
the  Surrogate's  Court  of  Onondaga  County  on  or  about  the  23d  of 
September.  1914. 

The  revocation  of  the  letters  of  administration  issued  to  the  respond- 
ent was  sought  upon  the  ground  that  she  was  not  the  widow  of  the 
deceased;  that  her  appointment  was  obtained  by  a  false  suggestion 
of  material  facts,  in  that,  while  she  stated  that  she  was  the  widow 
of  tbo  deceased,  she  was  never  his  lawful  wife,  and  in  that  she  stated 
that  he  left  him  surviving  no  next  of  kin,  whereas  in  fact  he  left  him 
surviving  these  two  infants,  who  are  his  next  of  kin;  and  that  she 
was  unfit  for  the  proper  execution  of  her  office  by  reason  of  such 
misconduct  and  because  of  dishonesty. 

It  appears  that  the  respcmdent  married  the  decedent  in  1911.  The 
claim  of  the  petitioner  is  that  tt  that  time  the  respondent  was  a  mar- 
ried woman,  and  that  she  was  then  and  ever  since  has  been  the  wife 
of  one  Edward  Rorapaugh,  an  itinerant  patent  medicine  vender  and 
a  gambler.  The  maidm  name  of  die  respondent  was  Sarah  La  Brake, 
the  dau^ter  of  Louis  La  Brake.  She  testified  that  she  was  work- 
ing at  tf»e  Bcechwood  Inn,  at  Tapper  Lake^  N.  Y.,  and  went  with 
one  Thomas  H.  Rorapaugh  to  Prescott,  Canada,  where  on  the  25th 
day  of  July,  1903,  they  were  married  at  a  hotel  by  a  Presbyterian  min- 
ister by  the  name  of  Craig ;  that  there  were  one  or  two  witnesses  of 
the  marriage;  that  she  and  her  husband  remained  at  Prescott  a  few 
days,  and  then  returned  to  Tupper  Lake;  that  after  the  marriage 
Rorapaugh  went  to  various  parts  of  the  country;  tfiat  some  time 
about  February,  1906,  her  husband  came  to  Tupper  Lake  very  seri- 
ously ill ;  that  she  took  him  to  a  little  cotta^  near  Tupper  Lake,  at  a 
place  called  French  Settlement,  where  she  nursed  him  until  he  died 
on  the  20tfa  of  April,  1906 ;  that  she  saw  him  die ;  that  he  was  buried 
in  a  Protestant  cemetery  at  Tupper  Lake,  and  that  she  saw  him 
buried;  and  that  such  Thomas  H.  Rorapaugh  was  the  only  person 
by  the  name  of  Rorapaugh  that  she  ever  knew.  She  does  not  claim 
that  she  ever  lived  with  him,  e^rcept  during  the  two  months  before 
he  died.  Hie  evidence  coming  from  one  Edward  Rorapaugh,  now 
livii^  at  Washit^fton,  in  the  state  of  North  Carolina,  and  members  of 
die  re^ndent's  family,  is  overwhelming  that  Edward  Rorapaugh  was 
the  Rorapaugh  with  whom  she  had  had  some  rdations,  and  tiiat  her 
testimony  to  the  death  of  Thomas  H.  Rorapaugh  and  her  nursing  him 
in  his  last  illness  and  his  burial  was  false. 

'  The  learned  surrogate  has  reached  the  conclusion  that  it  was  Ed- 
ward Rorapaugh  wiui  whom  the  re^KKident  tad  some  relations,  and 
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whom  possibly  she  may  have  thought  she  had  married,  but  whom  she 
never  in  fact  did  marry,  and  hence  that  she  was  the  lawful  wife  of 
Harry  E.  Grover.  The  surrogate  appears  to  have  gotten  the  impres- 
sion ^at  there  might  have  been  some  basis  for  her  supposing  that  she 
had  married  Edward  Rorapaugh,  but  that  there  was  no  basis  for  her 
claim  that  she  had  nursed  any  person  as  her  husband  in  has  last  illness 
and  had  witnessed  his  death  ajid  buriaL  In  die  c^miion  in  the  court 
below  there  is  this  statement: 

"In  view  of  the  character  of  Mm.  GroTer*s  testimony  In  this  procseding,  I 
regret  that  I  do  act  bare  the  power  to  revoke  her  letters  oa  my  own  motion, 
and  upon  general  principles ;  but  she  can  only  be  removed  in  the  manner  pre- 
scribed iKf^  Uie  fltatate.** 

The  surrogate  further  stated  in  the  course  of  his  opinion  that  he 
did  not  consider  the  allegation,  in  the  respondent's  petition  for  ap- 
pointment as  administratrix,  that  decedent  left  no  next  of  kin  him 
surviving,  material,  and  that  the  respondent's  story  of  the  death  of  her 
alleged  husband  was  not  worthy  of  belief. 

[1]  This  proceeding  was  taken  pursuant  to  sections  2S69,  2570, 
and  2571  of  the  Code  of  Civil  Procedure,  and  we  are  of  opinion  that 
the  evidence  in  the  case  shows  that  the  respondent  has  been  guilty  of 
such  misconduct,  such  dishonesty,  such  want  of  understanding  as  to 
justify  the  conclusion  that  she  is  unfit  for  the  due  execution  of  her 
office  (Code  Civ.  Proc.  §  2569,  subd.  2),  and  that  svKh  evidence  also 
shows  that  her  appointment  was  obtained  by  a  false  suggestion  of  a 
material  fact  (Id.  subd.  4). 

[2,  3]  We  think  that  the  surrogate  was  in  error  in  holding  that  he 
did  not  have  the  power  to  rev<^e  these  letters  of  administraticm  and 
that  on  the  contrary  he  had  such  power  and  should  have  revoked  Hit 
letters.  We  also  think  that  he  was  in  error  in  holding  that  the  state- 
ment in  the  petition  for  the  respondent's  appointment  as  administra- 
trix that  the  decedent  left  hira  surviving  no  next  of  kin  was  imma- 
terial. It  must  be  borne  in  mind  that  the  respondent  applied  for  lim- 
ited letters  of  administration,  to  the  end  that  she  might  be  relieved 
from  giving  the  ordinary  security  for  the  faithful  performance  of 
her  duties.  Her  design  in  making  this  statement  was  to  induce  the 
surrogate  to  require  slight  security,  because  ,  she  who  adced  for  the 
appointment  was  alone  interested  in  the  proceeds  of  the  trust  The 
evidence  establishes  beyond  the  shadow  of  a  doubt  that  when  she  made 
the  statement  she  was  in  possession  of  information  that  would  lead 
a  reasonable  person  to  believe  that  the  two  infants  represented  by  the 
petitioner  were  the  children  and  the  next  of  kin  of  the  decedent.  As- 
suming that  she  was  the  lawful  wife  of  the  decedent  at  the  time  of 
his  death,  and  therefore  entitled  to  the  office  of  adnunistratrix  o£  his 
estate,  her  appointment  was  obtained  by  a  false  stffigestion  of  a  ma- 
terial fact  This  statement  was  necessarily  a  di^onest  statement, 
and  had  such  relation  to  the  office  which  ^e  sought  as  to  permit  ^e 
inference  of  such  di^<mesty  in  her  as  would  justify  tiie  revocatioo 
of  the  letters  of  administration. 

[4]  Again,  the  willful  false  testimony  given  by  her  on  the  hearing 
before  the  surrt^te  to  account  for  the  death  of  her  Ulegad  husbantC 
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for  the  purpose  of  estabHshing  her  right  to  retain  the  oiBce  sought 
to  he  taken  from  her,  was  in  our  opinion  of  such  character  as  required 
her  removal  from  her  trust.  We  think  the  letters  of  administration 
issued  to  the  respondent  should  be  revised.  We  do  not  think  ^ 
petitioner  should  be  appointed  in  her  [dace,  but  that  an  administrator 
should  be  appointed  who  will  act  impartially  in  the  premises. 

It  follows  that  the  order  and  decree  appealed  from  should  be  re- 
versed, and  this  proceeding  remitted  to  the  Surrogate's  Court,  to  be 
acted  upon  in  accordance  with  the  views  we  have  eiqiressed.  Ail  con- 
cur. 


t9»  Misc.  Biep.  826) 

HUBPHX  T.  PBSNDERGAST,  City  OomiKndler. 
(Si^eme  Court,  Special  Teim,  Kings  County.  Match  5,  IftlTJ 
u  EiainnT  Domaiit  «eb>14&~Ohahox  is  QMXum  wr  Bt—wo  DAim>»— aiAii- 

Under  Hl^way  Law,  i  DOa,  added  to  Gonaol.  Laws,  c.  26,  by  Laws  1910, 
c  701,  Ejrovidlog  that,  whenerer  awards  are  made  for  damages-  from  a 
change  at  grade  In  a  street,  tbe  damages  SQStalned  Shall  bear  IntMeat 
from  time  of  diaage.  Interest  to  be  so  awarded  Is  In  ii»  sense  damages  for 
failure  to  pay. 

[Ed.  Note.— Tor  other  cases,  see  Eminent  Domain,  Cent  Dig.  H  397- 

2.  Eminent  Domain  «=!>148— Bxcovert— Ktceipt  is  Foix. 

Under  Highway  tew,  S  59a,  added  to  Cwisol.  Laws,  c.  25,  by  Laws 
1910,  c  701,  where  a  property  owner  was  entitled  to  Interest  on  damages 
awarded  him  ttrr  diange  in  tbe  grade  of  a  street,  bis  acceptance  ot  an 
award  which  was  intended  to  indnde  "all  oompt^tkms  Indndlag  int^ 
est,"  and  giving  a  receipt  In  full,  it  b^ng  conceded  tbat  tba  award  ^id  not 
!nclnde  Interest,  did  not  bar  his  recovery  at  Interest 
[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  K 


Application  by  Thomas  Francis  Murphy  for  a  peremptory  writ  l)f 
mandamus  against  William  A.  Prendergast,  as  Comptroller  of  the  City 
of  New  York.   Writ  issued,  with  costs. 

Philip  M.  Bromberg,  of  Brooklyn,  for  petitioner. 
Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  (Charles  J.  Nehr- 
bas,  of  New  York  City,  of  counsel),  for  respondent 

CROPSEY,  J.  The  application  is  for  the  allowance  and  payment  of 
interest  upon  an  award  for  damages  for  the  change  of  grade  in  front 
of  petitioner's  premises.  Interest  is  claimed  from  the  time  of  the  ac- 
tual change  of  grade  to  the  time  of  payment  of  the  award.  There  is  no 
issue  of  fact.  In  October,  1913,  the  physical  work  of  grading  Twenty- 
Third  avenue  was  commenced,  and  it  was  ccanpleted  on  May  30,  1914. 
On  January  19,  1915,  an  award  of  $1,000  for  petitioner's  damage  was 
confirmed,  and  this  sum  was  paid  on  February  9, 1915.  At  the  time  pe- 
titioner signed  a  receipt  which  stated  that  it  was  "in  full  payment  of 
above  account,"  which  set  forth  the  award  of  $1,000  as  diunages  to  the 
property  in  question.  The  account  also  contained  this  statement,  "All 
computations  including  interest  verified  $1,000." 

[  f ]  The  claim  for  interest  is  based  on  the  provisions  of  chapter  701 
oftiw  Laws  of  1910,  an  amendment  of  the  Highway  Law,  which  added 

^For  other  cum  m*  oum  topic  4  KST-NUM BBR  In  all  K6r-NuiDb«r«d  DigesU  ft  Indexw 
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to  it  section  59a.  It  provided  that,  whenever  awards  are  made  for 
damages  sustained  by  a  change  of  grade,  "the  award  for  the  principal 
amount  of  damages  sustained  shall  bear  interest  at  die  rate  of  six  i^er 
centum  per  annum  from  the  time  of  the  change  of  grade  to  the  time  of 
payment  of  the  award."  This  statute  is  of  general  application,  and 
the  i»vvisions  of  the  diarter  (Laws  1901,  c.  466,  §§  951, 953)  are  not  in 
conflict  vith  it  That  it  is  applicable  to  proceedings  in  the  city  of  New 
York  is  conceded  by  tJie  corporation  counsel.  The  sole  ground  of  oppo- 
siticxi  to  this  application  is  tliat  the  receipt  of  the  principal  of  the  award 
and  the  giving  of  a  receipt  in  full  payment,  without  reserving  the  right 
to  the  interest,  bars  the  present  claim.  The  petitioner  does  not  contend 
that  any  demand  for  interest  was  made  when  the  payment  of  the  jwin- 
cipal  sum  was  received.  It  may  be  that  he  did  not  then  know  of  the 
existence  of  tiie  statute  which  made  him  entitled  to  the  interest.  But, 
be  that  as  it  may,  it  is  immaterial  to  the  proper  disposition  of  this  ap- 
pHcaticMi. 

The  statute  referred  to  (chapter  701,  Laws  of  1910)  in  effect  makes 
the  interest  allowed  a  portion  of  the  damages  sustained  by  property 
owners  in  proceedings  to  change  the  grade  of  streets.  It  frequently 
happens,  as  in  this  instance,  that  the  physical  change  of  grade  is  brought 
about  long  before  an  award  for  the  damages  sustained  is  made.  In 
the  charter  there  was  ho  provision  by  which  the  property  owner  could 
receive  interest  on  the  amount  of  the  award  frcxn  the  tune  of  Hie  ac- 
tual change  of  grade.  His  damage  was  sustained  when  the  grade  was 
changed,  but  frequently  the  award  for  the  damage  would  not  be  made 
until  long  after.  Evidently  it  was  to  overcome  this  injustice  that  the 
statute  was  passed  whereby  the  property  owner  would  receive  interest 
on  the  amount  of  his  damages  from  the  time  they  were  sustained  to  the 
time  they  were  paid,  regardless  of  when  the  award  was  made.  The 
interest  so  awarded  is  in  no  sense  as  damages  for  the  failure  to  pay. 
This  distinction  is  of  vital  importance,  as  the  cases  point  out. 

It  has  been  held  that  the  receipt  of  a  principal  sum  is  a  bar  to  a  sub- 
sequent claim  for  interest,  where  interest  is  recoverable  only  as  dam- 
ages. Jacot  V.  Emmett,  11  Paige,  Ch.  142,  146;  Hamilton  v.  Van 
Rensselaer,  43  N.  Y.  244,  246.  It  was  suggested  in  the  Jacot  Case  that, 
if  there  was  a  reservation  of  the  claim  for  interest  made  at  the  time  of 
receiving  the  principal  sum,  the  rule  might  be  diflEerent.  This  sugges- 
tion, however,  was  subsequently  overruled  in  Cutter  et  al.  V.  Mayor,  etc., 
of  New  York,  92  N.  Y.  166,  where  interest  was  demanded  at  the  time, 
and  the  principal  was  received  under  protest  and  with  a  saving  of  all 
tiie  claimant's  rights.  If  tiiere  is  to  be  an^  rule  barring  claims  for  in- 
terest after  the  principal  is  paid,  that  laid  down  in  the  Cutter  Case 
would  seem  to  be  the  logical  one.  The  provision  for  interest  in  that 
case,  however,  was  entirely  different  from  that  contained  in  the  statute 
■which  is  here  applicable.  There  the  court  said  (92  N.  Y,  170) : 

"No  other  provision  ta  nude  for  the  accruing  or  niiming  of  Interest,  and  It 
was  In  no  sense  laddent  to  or  part  of  the  original  award.  It  Is  given  aB  dam- 
ages for  nonpayment  or  detention  of  the  money  awarded,  and  does  not  con- 
stitute a  debt  capable  of  a  distinct  claim  [citing  cases].  It  could  only  be  re- 
covered with  the  principal  by  action.  Acceptance,  therefore,  of  the  sum  award- 
ed In  full  payment  of  the  tnindpal  prevents  an  action  for  tbo»a  cUuuages.  It 
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tbe  plaintiff  meatit  to  have  dem&ndM  the  Inteveet,  sbe  onfibt  nOt  to  have  re- 
ceived ttie  iMrtndpal.  In  the  toce  of  that  fact,  protest  against  fS»  refusal  ot 
tbe  defendant  to  pay  interest  Is  <tf  no  importance.'* 

And  again  (page  171) : 

'TThere  was  no  contract  liability  of  the  defendant  for  Interest  when  tbe 
settlranent  was  made.  It  could  not  become  a  debt  against  tbe  defendant  until 
Judgment,  and  would  then  become  due  because  allowed  as  damages.** 

Still  further  referring  to  the  claim  that  because  the  right  to  interest 
had  been  asserted  it  could  later  be  enforced,  the  court  said  (page  172) : 

-Nor  could  she  D^lntlfCs*  testator],  by  any  avowed  reservation^  create  a 
ri^ht  which  had  no  existence. " 

But  in  Grote  v.  City  of  New  York,  190  N.  Y.  235, 82  N.  E.  1088.  the 
court  allowed  a  recovery  of  interest  after  the  principal  had  been  paid, 
where  at  the  time  of  sudi  payment  the  claim  for  interest  was  reserved. 
This  case  apparently  is  in  conflict  with  the  Cutter  Case,  and,  thou^ 
that  case  was  cited  in  the  opinion  in  the  Appellate  Division  (117  App. 
Div.  768,  102  N.  Y.  Supp.  977),  and  in  the  respwident's  brief  in  the 
Court  of  Am>eals,  it  is  not  referred  to  in  the  opinion  in  the  latter  court. 
That  contents  itself  by  saying  (190  N.  Y.  237,  82  N.  E.  1089) : 

"The  authorities  to  wblcb  the  learned  Appellate  Dlvlslrai  calls  attention  are 
dearly  dlstlngol^ble.'' 

The  distinguishing  features  of  the  Cutter  and  Grote  Cases  do  not  ap- 
pear to  be  so  clear  as  the  court  says.  In  fact,  the  cases  seem  to  be  the 
same,  though  the  holdings  are  the  opposite. 

Still  later,  in  Shepard  v.  City  of  New  Yoric,  216  N.  Y.  251,  110  N. 
E.  435,  the  court  extended  the  rule  further,  and  allowed  a  recovery  of 
interest  after  the  principal  had  been  paid,  although  no  express  reserva- 
tion was  made  of  it;  the  payment  being  received  "on  account."  Tlxe 
opinion  in  this  case  states  that  it  is  distinguishable  from  the  Cutter 
C^se.  The  differences  are  said  to  be  that  in  the  Shepard  Case  the  pay- 
ment of  the  principal  was  not  received  as  a  payment  in  full  and  Uiere 
was  no  suggesticm  that  ah  additional  payment  would  be  made.  The 
court  said  (216  N.  Y.  259,  110  N.  E.  437) : 

"There  Is  no  v&lld  reason  tbat  I  can  perceive  for  holding  that  the  mere 
acceptance  of  compensation  wbich  Is  unquestionably  due  to  the  public  servant 
deprives  him  of  all  claim  for  interest  by  way  of  damages  against  tbe  municipal- 
ly whidi  has  unlawfully  withheld  it  from  blm,  whrai  he  expre^dy  dedarea 
that  he  lecelveB  It  only  on  account  and  that.more  Is  due  tdnu** 

There  would  seem  to  be  little  difference  between  the  Shepard  Case 
and  the  Cutter  Case.  In  the  latter  there  was  a  receipt  "in  full,"  but  it 
was  given  at  tbe  same  time  the  claimant  protested  in  writing  that  in- 
terest was  due,  and  she  reserved  to  herself  all  her  ri^ts.  There  is 
no  apparent  difference  in  principle  between  this  situation  and  that  in 
the  Shepard  Case,  where  the  payment  was  receipted  for  on  account; 
and  the  above  quotation  from  Uie  Sh^>ard  Case  would  seem  to  fit 
perfectiy  the  facts  in  the  Cutter  Case. 

[2]  U'  is  rather  difficult  to  extract  a  rule  from  iheat  several  cases. 
It  must  be  recognized  that  tiie  principle  laid  down,  in  the  Cut^  Case, 
that  intciest-  oould  sot  be  recovered  where  it  arose  merely  as  dan^- 
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ages  after  &it  principal  had  been  paid,  is  no  longer  the  taw.  Wher- 
ever a  claim  for  the  interest  is  made  at  the  time  the  principal  is  paid, 
or  the  principal  is  not  accepted  in  full  payment,  then  it  seems  the  in- 
terest may  later  be  recovered.  But  if  the  recovery  of  the  interest  is 
not  barred  by  reason  of  the  failure  to  receive  it  when  the  principal 
is  paid,  there  appears  to  be  no  reason  in  the  rule  which  would  permit 
it  to  be  recovered  later,  if  the  claim  for  it  was  reserved  at  the  time, 
and  to  refuse  a  recovery  of  it  when  such  claim  was  not  reserved.  If 
there  is  any  right  to  recover  the  interest  after'  the  payment  of  the 
principal,  there  should  be  no  need  of  reserving  that  right  when  the 
principal  is  paid ;  and  if  there  is  no  right  to  the  interest  indq)endent 
of  the  principal,  the  statement  in  the  Cutter  opinion,  that  no  right 
could  be  created  by  an  avowed  reservation,  seems  to  be  lexical. 
In  Hobbs  v.  United  States,  19  Ct.  CI.  220,  228,  it  is  sUted : 

"When  payment  of  the  principal  Is  accepted,  and  no  accoont  is  made  of 
Interest,  It  may  well  be  presumed  that  It  was  not  the  Intention  to  exact  it. 
But  such  presumption  is  open  to  rebnttal.  To  this  end,  all  the  conversa- 
tiona  and  acts  of  the  parties  and  of  the  idrcumstances  showing  their  inten- 
tion ought  to  be  considered." 

But  why  the  question  of  intention  is  to  control  is  not  clear.  If  the 
claimant  is  entitled  to  interest,  it  should  be  recoverable  at  any  time. 
If  he  is  not  entitled  to  it,  except  it  is  received  when  the  principal  is 
paid,  then  no  reservation  of  it  can  give  him  that  right,  and  the  ques- 
tion of  intention  would  not  enter  in. 

An  entirely  different  rule  applies  where  the  interest  is  a  part  of 
the  awnpensation  or  award  allowed  or  of  the  amount  recovered.  Then 
the  failure  to  obtain  the  interest  when  the  principal  is  paid  makes  no 
difference.  Devlin  v.  Mayor,  Etc.,  of  New  York,  131  N.  Y.  123,  30 
N.  E.  45.  While  in  that  case  the  interest  was  claimed  at  the  time  the 
principal  was  paid,  that  is  not  essential  to  the  r^;ht  subsequently  to 
rea>ver  it.  Where  interest  forms  a  part  of  the  claim,  and  is  not  mere- 
ly recoverable  as  damages,  a  payment  made  on  account  of  the  whole 
sum  due  may  be  first  applied  to  the  payment  of  the  interest  and  the 
balance  to  the  payment  of  the  principal.  People  v.  New  Yoric,  5 
Cow.  331,  337;  Merchants'  Bank  v.  Freeman,  15  Hun,  359;  Dean  v. 
Williams,  17  Mass.  417.  This  is  true,  whether  the  interest  is  due  un- 
der a  contract  or  as  damages.  Story  v.  Livingston,  13  Pet  359,  371» 
10  L.  Ed.  200;  Shepard  v.  City  of  New  York,  216  N.  Y.  251,  256, 
110  N.  E.  435. 

In  the  present  case  the  voucher  referred  to  in  the  receipt  shows  that 
the  payment  of  $1,000  was  intended  to  include  interest,  for  it  reads: 
"All  ccunputations,  including  interest,  verified."  The  fact  that  it 
did  not  include  interest  is  conceded.  The  award  was  $1,000,  without 
interest  So  the  payment  that  was  made  could  properly  be  applied 
in  the  manner  set  forth  in  the  authorities  cited.  The  fact  that  the 
receipt  states  that  the  sum  was  "in  full  payment"  means  nothing ;  that 
is,  it  has  no  force  or  effect,  when  the  conceded  ^cts  show  that  it  was 
not  a  correct  statement.  The  payment  made  was  not  "in  full."  More 
than  $1,000  was  due  the  petitioner  for  his  award  and  interest.  The  fact 
that  he  signed  a  receipt  "in  full"  does  not  prevent  him  from  recover- 


Digitized  by 


Sup.  Ct.) 


BXKtUAH  T.  NEI8NBB 


217 


io^  tlic  balance  that  is  actually  due  him.  The  language  of  such  re- 
ceipts is  not  conclusive,  and  they  can  be  varied  or  contradicted.  KcMUp 
V.  Raymond,  175  N.  Y.  102, 109, 110, 67  N.  E.  113,  and  cases  cited. 

Such  a  receipt  is  not  a  bar,  even  though  there  was  no  mistake  or 
fraud.  Ryan  v.  Ward  et  al.,  48  N.  Y.  204,  8  Am.  Rep.  539;  Eames 
Vacuum  Brake  Co.  v.  Prosser,  157  N.  Y.  289,  300,  51  N.  E.  986. 
Cases  analogous  to  the  one  at  bar  are  those  in  which  public  employes 
who  have  received  less  compensation  than  was  fixed  by  law  recover 
the  difference,  although  they  have  given  receipts  ior  full  payment,  and 
even  thoui^  they  had  expressly  agreed  to  serve  for  the  lesser  wage. 
Clark  v.  State,  142  N.  Y.  101,  103,  36  N.  E.  817;  Kchn  v.  City  of 
New  York,  93  N.  Y.  291 ;  Moore  v.  Board  of  Ed.,  121  App.  Div. 
862,  866,  106  N.  Y.  Supp.  983,  affirmed  195  N.  Y.  614,  89  N.  E.  1105. 

A  peremptory  writ  of  mandamus  must  issue,  with  $10  costs. 


BBRTUAN  T.  NEISNEB. 
(3iQ)reine  Court,  Appellate  Division,  First  Department   April  S,  1017.) 

1.  PlfADINO  <^=> 239(3) — AjfEMDMBNT — IMPOBITIOII  OP  TBRMB. 

Where  plaintiff's  complaint,  as  originally  drawn,  attempted  to  state  a 
cause  of  acUon  for  o^lgence.  consisting  of  detmdant's  fftllure  to  cause 
an  entrance  to  an  areaway  to  tm  protected  1^  proper  railings  or  chains,  as 
required  by  dty  ordinance,  leave  to  amend,  asked  Jast  before  trial,  chang- 
ing the  canse  of  acHon  to  one  for  nnlsance,  should  have  been  granted  only 
on  condition  of  paying  costs  np  to  the  time  the  amendment  was  moved 
for,  indudlns  any  interlocntoTy  coats  avrarded  against  talm. 

[Ed.  Note.— For  other  cases,  aee  Pleading,  Gent  Dig.  K  680-684.1 

3.  PLKADiao  ^»230(8)— AiaacpifKiyT — Ghawtiko  Wnnour  Phktudiob  to  Posi- 
TioR  or  CiASB  oir  Oaixndab. 

Where  plaintiff  moved  for  leave  to  serve  an  amended  complaint  after 
the  cause  was  noticed  for  trial  and  placed  on  the  calendar,  the  order 
granting  plaintiff's  motion  shonM  not  have  provided  that  It  was  granted 
without  prejudice  "to  the  present  position  of  the  case  on  the  general  or 
day  calendar  of  this  court,  and  that  it  i»  not  necessary  nor  need  the  plain- 
tiff flle  a  new  note  of  issue  nor  serve  a  new  notice  of  trial  herein,"  slace 
after  amendment  defendant  was  entitled  to  the  BtatuCory  period  of  20 
days  within  which  to  answer,  and  unless  a  contrary  direction  Is  given  by 
the  court  a  new  date  of  issue  wonid  be  presented,  and  ft  would  be  neces- 
sary to  renotice  the  canse  and  flle  a  new  note  of  Issue. 

[Bd.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  U  680-634.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Morris  Bertman  against  Mary  Neisner.  From  an  order 
granting,  without  terms,  plaintiff's  motion  tor  leave  to  serve  an  amend- 
ed complaint,  defendant  appeals.  Order  modified,  and,  as  modified, 
affirmed. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWLING,  SMITH, 
and  DAVIS,  JJ. 

Harold  M.  Phillips,  of  New  York  City,  for  appellant 

Abraham  Rosenstein,  of  New  York  City,  for  respondent.  
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SCOTT,  J.  The  complaint,  as  originally  drawn,  attanpted  to  state  a 
cause  of  acticm  for  negligence,  consisting  of  defendant's  failure  to  cause 
an  entrance  to  an  areaway  or  cellar  to  be  protected  by  proper  railing 
or  chains,  as  required  by  a  city  ordinance. 

[1]  The  defendant  joined  issue,  and  the  cause  was  noticed  for  trial 
and  placed  on  &e  calendar.  A  motion  for  a  bill  of  particulars  was 
made  by  defendant,  and,  by  reason  of  plaintiff's  insufficient  compliance 
with  the  order  granted  thereon,  a  further  motion  was  necessary.  When 
the  cause  was  about  to  be  reached  for  trial,  counsel  was  retained  for 
plaintiff,  and  he  determined  that  it  was  necessary  to  amend  the  com- 
plaint, and  made  a  motion  to  that  end,  which  resulted  in  the  order 
appealed  from.  The  proposed  amended  complaint  ccunpletely  changes 
the  cause  of  action,  by  omitting  all  reference  to  the  ci^  ordinance,  and 
alleging  that  the  areaway  into  which  plaintiff  fell  was  wholly  upon 
the  public  highway^  thus  seddng  to  allege  a  cause  of  action  for  nui- 
sance. 

There  are  two  defects  in  the  order.  It  should  not  have  been  made 
without  terms.  The  defendant  had  prestunably  prepared  to  defend 
one  action,  and  is  now  virtually  called  upon  to  defend  quite  a  different 
one.  No  reason  is  given  why  tiie  complaint  was  not  properly  drawn 
in  the  first  placc^  except  a  statement  plaintiff,  a  layman,  tiiat  he 
thought  the  original  complaint  was  sumdent  The  pbintiff  should 
have  i>een  required,  as  a  condition  of  amending  his  c<Hnplaint,  to  pay 
costs  before  and  after  trial,  up  to  the  time  the  amendment  was  moved 
for,  including  any  interlocutory  costs  that  may  have  been  awarded 
against  him. 

[2]  The  second  defect  to  which  we  refer  is  that  the  order  should 
not  have  provided  that  the  motion  was  granted  without  prejudice  "to 
the  present  position  of  the  case  on  the  general  or  day  calendar  of  this 
court,  and  that  it  is  not  necessary  nor  need  tiie  plaintiff  file  a  new 
note  of  issue,  nor  serve  a  new  notice  of  trial  herein."  This  amounts 
to  penalizing  the  defendant  for  a  favor  extended  to  plaintiffs.  If  the 
plaintiff  amends  his  complaint,  the  defendant  is  entitled  to  the  statu- 
tory period  of  20  days  within  which  to  answer,  and  unless  a  contrary 
direction  is  given  by  the  court  a  new  date  of  issue  would  be  presented, 
and  it  would  be  necessary  to  renotice  the  cause  and  file  a  new  note  of 
issue.  It  is  proper  to  impose  such  a  conditi<Hi  as  this  upon  a  party 
who  asks  a  favor,  as  where  a  defendant  seeks  to  amend  his  answer,  but 
not  to  impose  it  as  a  condition  upon  the  party  against  whose  of^posi- 
tion  a  favor  is  granted  to  his  adversary. 

The  order  appealed  from  must  be  modified  in  accordance  with  this 
opinion,  and,  as  modified,  affirmed,  with  $10  costs  and  disbursements 
to  the  appellant.   Settle  order  on  notice.  All  concur. 
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BUBEL  et  al.  r.  HONIQ. 
(Supreme  Oonrt,  Appelltite  DlvMon,  Ilrat  D^rtnmit   April      1917.)  ' 
L  BiLu  AHD  Nona  «=s»587(2>~Aonon  on  Mois— Dismted  Vxidiot— Evi- 

DENCK. 

In  an  action  on  a  note,  whldt  the  maker  claimed  bad  been  dellrered  con- 
dlttonally,  proof  ttiat  the  maker  paid  Interest  semiannnally  does  not  en-, 
title  plalntur  to  a  directed  verdict,  where  there  was  testimony  tibat  the 
payments  were  not  interest  on  the  note,  bat  on  the  amount  oC  two  oer- 
tlflcates  of  deposit,  delivered  to  the  maker  before  the  executloa  at  the 
note  to  secure  an  indebtedness  to  the  maker. 

[Ed.  Note.— Vbr  other  cases,  see  Bills  and  Notes,  Gait  Die.  H  tBtSS- 
1866.] 

2,  EviDEiTCK  gB>444<6) — ^Pabol  Evidence — CoRDmOKAL  Dklivert. 

Under  Negotiable  Instruments  T^w  (Consol.  Laws,  c  38)  i  85,  providing 
that,  as  between  the  original  parties,  delivery  of  a  note  may  be  shown  to 
have  been  conditl(mal,  defendant,  in  an  action  on  a  ncnmegotlable  note 
payable  to  minors,  can  show  that  the  note  was  not  Intended  as  a  binding 
obligation,  but  that  the  father  of  the  payees,  being  a  member  of  a  firm 
Indebted  to  defendant,  delivered  to  the  latter  two  certificates  ot  deposit  In 
the  name  of  payees,  bvt  whldi  tbe.father  ckUmed  were  his  own  proper^, 
to  be  held  until  the  debt  was  paid,  and  that  the  note  was  thereafter  given 
under  an  agreonrat  that  it  was  not  to  take  ^ect  as  a  Undlng  obllgatlwi 
until  tibe  payment  of  the  Indebtedness. 

[Kd.  Note.— SVnr  other  cases,  see  Evidence,  Gent.  Dig.  ||  IMS, 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  David  Rubel  and  another,  infants,  by  Jacob  Rubel,  their 
guardian  ad  litem,  against  Ernest  Honig.  A  judgment  of  the  City 
Court  in  favor  of  the  plaintiffs,  entered  on  a  directed  verdict,  was 
affirmed  by  the  Appellate  Term,  and  defendant  appealed.  Reversed, 
and  new  trial  ordered. 

Argued  before  CLARKE,  P.  ]„  and  LAUGHUN,  SCOTT,  DA- 
VIS, and  SHEARN,  JJ. 

Abraham  F.  Wilkes,  of  New  York  City,  for  ai^ellant. 
James  Garfield  Moses,  of  New  Yoik  City,  for  respondents. 

LAUGHLIN,  J.  The  recovery  was  on  a  nonnegotiable  promissory 
note,  made  by  the  defendant,  of  which  the  following  is  a  copy,  to  wit : 

"New  York,  N.  T.,  February  20,  1008. 

"For  value  received  I  prondse  to  pay  to  David  and  Bdltfa  Bubel,  on  demand, 
six  hundred  and  ninety-eight  and  **/io9  dollars,  with  interest  from  January 
1, 1908.  Said  Interest  to  be  at  the  rate  of  6  per  cent  per  annum,  and  payable 
January  Ist  and  July  1st  each  jear.  [Signed]   Ernest  Honig." 

The  pajrees  were  infants  of  eight  and  seven  years  of  age,  respective- 
ly, and  the  guardian  ad  litem,  by  whom  they  bring  the  action,  is  their 
father.  The  defendant  pleaded  as  defenses  (as  the  answer  was  con- 
strued and  accepted  oa.  the  trial),  and  offered  evidence  tending  to  show; 
that  a  copartnership  firm  composed  of  the  father  of  the  payees  and 
another  was  at  the  time  the  note  was  executed  indebted  to  hun  in  the 
sum  of  $1,000  for  goods  sold  and  delivered;  Hiat  to  secure  the  pay- 
ment thereof,  and  the  payment  of  any  moneys  that  might  become  due 
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to  the  defendant,  the  father  of  the  payees  delivered  to  the  defendant,  , 
about  two  weeks  prior  to  the  making  of  the  note,  two  certificates  of 
deposit,  of  $68.56  and  $629.78,  respectively,  executed  by  a  department 
store,  by  which  it  certified  that  it  held  those  amounts  for  the  credit 
of  the  father  of  the  payees,  and  that  such  certificates  were  indorsed 
by  him  to  the  order  of  the  defendant ;  that  said  certificates  of  deposit 
constituted  the  only  consideration  received  by  him  for  the  note;  that 
the  note  was  given  at  the  time  the  certificates  of  deposit  were  cashed 
by  the  defendant;  that  the  indebtedness,  to  secure  which  the  certifi- 
cates of  deposit  were  delivered  to  the  defendant,  had  not  been  paid 
at  the  time  the  action  was  commenced ;  that  it  was  understood  and  ' 
agreed  between  die  defendant  and  l^e  father  of  the  payees  that  the 
note  should  not  be  deemed  a  promissory  note,  or  an  obligation  or  evi- 
dence of  an  obligation,  in  favor  of  either  the  plaintiifs  or  their  father, 
until  said  indebtedness  owing  the  firm  of  the  father  of  the  payees 
to  the  defendant  was  paid.  •  ' 

In  behalf  of  the  plaintiffs  their  father  testified  that  the  money  repre-  , 
sented  by  the  c«tificates  of  deposit  bdonged  to  them,  and  that  tiie 
certificates  were  delivered  to  the  defendant  as  a  loan,  and  that  the  note 
was  given  therefor.  The  defendant  denied  that  he  was  informed  that  ' 
the  certificates  represented  moneys  belonging  to  the  children,  and 
testified  that,  when  the  certificates  were  originally  delivered  to  him,  i 
there  was  no  agreement  to  give  a  note  therefor,  and  that  the  note  was 
subsequently  given  in  the  names  of  the  children  at  the  instancie  of 
their  father,  in  order  to  conceal  from  his  partner  the  fact  diat  he  had  ! 
this  money,  and  in  order  to  prevent  its  being  reached  by  any  cred- 
itors of  the  firm ;  and  he  offered  evidence  to  show  that  it  was  agreed 
between  him  and  the  father  of  the  payees  that  the  note  was  not  to  be 
delivered  to  the  payees,  but  was  to  remain  in  the  hands  of  their  father, 
and  that  it  was  not  to  take  effect  as  an  obligation  against  the  defend- 
ant until  the  payment  of  said  indebtedness;  and  he  offered  to  show  the  , 
conversations  between  him  and  the  father  of  the  payees  at  and  prior 
to  the  time  the  note  was  made  and  delivered,  with  a  view  to  showing 
that  it  was  understood  and  agreed  that  it  was  to  be  held  by  the  father 
of  the  payees,  and  was  not  to  be  delivered      the  payees  until  Uie 
sa^d  indebtedness  was  paid,  and  was  not  to  become  a  1»ttdii^  obliga- 
tion until  that  time. 

[  1  ]  The  testimony  of  the  father  of  the  payees  tends  to  show  that 
the  defendant  made  the  semiannual  payments  of  interest  on  the  note 
up  to  and  including  January  1,  1914;  but  the  defendant  testified  that 
when  he  received  the  certificates  of  deposit  the  father  of  the  payees  ' 
said  he  would  have  to  pay  interest  on  the  proceeds  of  the  certificates  i 
of  deposit.   According  to  the  testimony  of  the  defendant,  that  was  | 
before  tiiere  was  any  arrangement  for  giving  a  note.  The  defendant, 
therefore,  claims  that  the  payments  of  interest  made  by  him  were 
payments  in  accordance  with  that  arrangement,  and  not  payments  of 
interest  on  the  note.    The  plaintiffs  alleged  the  payment  of  interest 
<Hi  the  note;  but  this  allegation  was  fairly  put  in  issue  by  a  denial 
thereof,  accompanied  by  an  admission  by  the  defendant  that  he  paid 
die  sum  of  $21  from  time  to  time  to  the  father  of  the  payees  as  in- 
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terest,  whidi  accords  witfi  his  testimony  that  the  interest  was  paid 
on  aoxnint  of  the  money,  and  not  on  the  note.  In  this  state  of  the 
record  the  plamtiifs  are  not  in  a  position  to  claim  that  by  the  pay- 
ment of  interest  the  note  became  effective,  for  whether  or  not  inter- 
est was  paid  on  the  note  was  a  controverted  questitm  of  fact,  and  could 
not  be  decided  in  favor  of  the  plaintiffs  as  a  matter  of  law,  as  was 
done  by  the  direction  of  the  verdict. 

[2]  It  was,  therefore,  entirely  competent  for  the  defendant  to  show, 
as  he  offered  to  show,  that  the  note  never  had  a  valid  incepticm,  and 
that  the  delivery  thereof  to  the  father  of  the  payees  was  conditional, 
and  that  liie  condition  was  that  it  was  not  to  take  effect  or  to  be  de- 
livered to  the  payees  until  the  payment  of  said  indebtedness  to  the  de- 
fendants. Section  35,  Negotiable  Instruments  Law ;  Smith,  v.  Etotter- 
weich,  200  N.  Y.  299,  93  N.  E.  985,  33  L.  R.  A.  (N.  S.)  892. 

It  follows  that  the  determination  of  the  Appellate  Term,  and  the 
judgment  and  order  of  the  City  Court,  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  ^>pellant  in  all  courts  to  alude  the  event. 
Order  filed.  All  concur. 


DELAFIBLD  v.  LONDON  ft  LANCASHIRE  FIRE  INS.  CO.,  Limited. 
(Supreme  Court,  Appellate  DItIsIod,  Flwt  DepBrtmeut.    April  5,  1917.) 

1.  IivamuifCB  *=»640(3)— Action  on  Polict— Thefp  iNauEANOB— Answeb. 

In  an  action  on  a  policy  Insuring  plalntUTa  automobile  against  tbeft 
hy  any  person  other  tban  those  In  his  employment,  service,  or  household, 
where  the  complaint  alleges  that  he  delWered  the  automobile  to  another 
for  sale  by  the  latter,  and  that  the  latter,  In  pumuance  of  the  conspiracy 
to  get  mwseseton  of  automobiles  (or  sale  and  ctHireit  them  to  his  own 
use,  stole  the  automobile,  an  answer  contalntng  no  denials,  but  allesliig 
tliftt  -plaintiff  delivered  the  automobtle  to  another  for  sale,  and  that  the 
latter  sold  It  while  In  the  employment  of  plaintiff,  admits  the  tbeU,  but 
alleges  that  It  was  onumltted  by  a  person  employed  by  plaintiff,  and  is 
suf&dent. 

[Bd.  Note.—- Fm-  other  cases,  see  Insurance,  Oeat.  Dig.  |  1619.] 

2.  PlXADZNG  «9>21T(2h-DSlIintBBB  TO  ANSWEB — EFTECT — SUFFICIENOT  OF  COM- 

PLAINT. 

On  a  demurrer  to  an  answer  for  Insufficiency,  the  complaint  may  be 
attacked  on  the  ground  that  It  fails  to  state  facts  sufficient  to  constitute  a 
cause  of  action. 

CBd.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  H  GB7,  512.  54a] 

S,  iNSVaANCE  €=>426 — Automobile  Insurance — *THEPr" — Labcent  by  'Fbiok. 

A  policy  Insuring  an  automobile  against  theft  does  not  insure  it 
against  larceny  by  trick  and  derlce,  the  commission  of  which  involves  as 
an  essential  element  the  deception  of  the  innurfr,  by  obtaining  possession 
of  the  automobile  through  a  device  of  a  written  agreement  to  sell  It  for 
plaintiff,  since  "theft,"  as  used  in  the  policy,  does  not  Include  all  forms 
of  larceny  recognized  by  law. 

tEd.  Note.— For  other  cases,  see  Insurance,  Cent.  Dig.  fiS  1129,  1135, 
1143. 

For  other  deflnlttons,  see  Words  and  Phrases,  First  and  Second  Series, 
Tbeft] 
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Ai^al  from  Spedal  Term,  New  Yoik  County. 

Action  by  Eugene  L.  Delafield  against  the  Ixmdon  &  Lancashire 
Fire  Insurance  Company,  Limited.  Frc»n  an  order  overruling  plain- 
tiff's demurrer  to  defendant's  sefmrate  defense,  plaintiff  at^te^  Af- 
firmed, and  complaint  dismissed. 

Ar^ed  before  CLARKE,  P.  J.,  and  SCOTT,  SMITH,  DAVIS, 
and  SHEARN,  JJ. 

Huntington  W.  Merchant,  of  New  York  City,  for  appellant. 
William  D.  Murray,  of  New  York  City,  for  respondent 

DAVIS,  J.  On  September  12,  1914,  the  plaintiff  owned  a  Lozier 
motor  car.  On  that  date  he  gave  it  into  the  possession  of  the  R.  W. 
Lewis  Corporation  for  the  purpose  of  having  it  sold,  and  took  back 
a  receipt  in  form  as  follows : 

"B.  W.  Lewla,  Ptea.  Julius  Loeb,  Secfy  ft  Treaa. 

"Tdephone,  898S  Columbua 
"E.  W.  Lewis,  Inc., 
''Specialists  In  New  and  Used  MotOT  Can^ 
"23&rSAl  West  66th  Street^  Just  West  of  Broadway,  New  York. 

"This  la  to  acknowledge  receipt  of  your  Loder  touring  with  tile  fcdlowlng 
eqnipment:  Begulor,  2  extra  shoes. 

"It  is  agreed  and  understood  that  R.  W.  Lewis,  Ina,  la  to  sell  said  car  and 
pay  yon  the  sum  fSGO,  In  full  payment  for  same;  Mid  paysieot  to  be 
made  after  R.  W.  Lewis  has  sold  'above-menUwed  car. 

"It  Is  further  agreed  and  understood  that  there  Is  to  be  do  charge  for  stor- 
age or  other  charges,  and  that  you  may  end  this  contract  and  remove  car  at 
any  time  prior  to  sale  without  notice. 

"I  am  the  sole  owner  of  the  above-mentLoned  automobile,  and  guarantee 
same  to  be  free  and  clear  from  all  Incumbrances.  These  stat^enta  are 
made  by  me  for  the  purpose  of  inducing  the  B.  W.  Lewis,  Inc.,  to  acceqpt  my 
car  as  above  mentioned. 


In  his  complaint  the  plaintiff  alleges  that  the  R.  W.  Lewis  Corpora- 
tion, R.  W.  Lewis,  and  Kannengieser  entered  into  a  conspiracy  to  steal 
automobiles,  and  pursuant  to  tiiat  conspiracy  and  with  felonious  in- 
tent they  procured  a  large  number  of  owners  of  automobiles,  among 
whom  was  the  plaintiff,  to  deliver  their  automobiles  into  their  posses- 
si(Hi  for  the  purpose  of  sale;  that  thereafter  (i.  e.,  after  September 
12,  1914),  R.  W.  Lewis  Corporation  converted  plaintiff's  car  to  its 
own  use  and  stole  the  same;  and  that  at  said  time  th^  were  not  in 
the  emplojrment  or  service  or  household  of  the  insured. 

The  plaintiff  by  appropriate  allegations  shows  that  he  was  insured 
by  defendant  against  direct  loss  or  damage  by  theft,  robbery,  or  pilfer- 
age, by  any  person  or  persons  other  than  those  in  his  emplo3rment, 
service,  or  household.  He  seeks  in  this  action  to  recover  the  value 
of  his  automobile  under  its  policy  of  insurance.   He  claims  that  hia 


"Date  Sept  12/14. 


B.  W.  Lewis,  Inc., 
"By  A.  Bl  Kannengleaer. 


'Witness:  Bagene  N.  Dtiafleld. 

"Accepted.** 
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automobile  was  tlie  subject  of  a  tiieft  and  1^  a  perscm  not  in  his  em- 
ploy. 

The  answer,  &ittx  denying  any  knowlicdge  or  information  sufficient 
to  form  a  belief  as  to  the  alleged  larceny,  set  up  in  the  third  and 
fourth  ixtragrapbs  of  the  complaint,  sets  up  a  seawid  separate  answer 
upon  informaticxi  and  belief  as  follows:  (1)  That  the  policy  in  ques- 
tion insured  plaintiff  against  loss  or  damage  to  the  automobile  by  theft, 
robbery,  or  jHlferage  by  any  person  or  persons  other  than  those  in 
the  employment,  service,  or  household  of  the  insured;  and  (2)  that 
plaintiff  employed  the  R.  W.  Lewis  Corporation  to  sell  his  automobile 
and  delivered  it  to  R.  W.  Lewis,  Incorporated ;  that  the  latter  sold 
it  imder  said  contract  of  employment ;  and  that  R,  W.  Lftwis,  Incor- 
porated, when  it  sold  the  autcnnobile,  was  in  the  employment  of  the 
plaintiff  insured. 

The  plaintiff  demurred  to  this  defense  on  the  ground  of  insuffi- 
ciency. The  coiyt  below  overruled  the  demurrer,  and  hence  this  ap- 
peal. 

[  1  ]  This  defense  contauis  no  denials.  We  must  assume,  therefore, 
that  it  admits  the  allegation  of  the  complaint  that  there  was  a  larceny 
of  the  automobile,  'fiierefore  in  effect  the  defense  is  that,  assuming 
there  was  a  larceny  of  the  automobile,  it  was  committed  by  a  person 
tfien  in  the  employment  of  the  plaintiff,  a  sufficient  defense  under  the 
allegations  of  this  complaint. 

[2,  3]  On  a  demurrer  to  an  answer  for  insufficiency,  the  complaint 
may  be  attacked  on  the  groimd  that  it  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action.  This  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  It  alleges  in  effect  tfiat  the 
possession  of  plaintiff's  automobile  was  obtained  from  him  feloniously ; 
i.  e.,  in  this  case,  pursuant  to  a  conspiracy  and  through  the  device  of 
a  written  agreement  to  sell  it  for  the  plaintiff.  It  further  allies 
that  the  conspirators,  after  thus  obtaining  possession  of  the  car,  con- 
verted it  to  their  own  use.  This  is  an  allegati(Hi  of  common-law  larceny 
by  trick  and  device,  in  which  plaintiff  parted  with  pc^session  as  a  re- 
sult of  the  deception,  but  not  with  his  title.  While  thi?  policy  insures 
against  "theft,"  it  seems  clear  that  it  was  not  the  intention  of  the  par- 
ties to  the  contract  of  insurance  to  insure  against  larceny  by  trick 
and  device;  that  is,  theft,  the  commission  of  which  involves,  as  an 
essential  element,  the  deception  of  the  insured,  resulting  in  a  surrender 
of  the  possession  of  his  property.  The  term  "theft,"  as  used  in  this 
policy,  does  not  include  all  forms  of  larcenv  recognized  by  law.  It 
does  not  include  a  larceny  perpetrated,  as  tJiis  was,  under  the  form 
and  guise  of  a  business  transaction  conducted  by  the  insured  himself. 

For  this  reason  I  think  the  order  overruling  the  demurrer  should 
be  affirmed,  with  $10  costs  and  disbursements,  and  the  complaint  dis- 
missed. Order  filed.  All  concur. 
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HILL  et  aL  T.  ANDREWS. 
(Snpreme  Conrt,  Appellate  Term,  Flnt  D^faxtmealL  April  4,  1A17.) 
OouKTs  «c»190(2) — ^Appkalablb  Obdbu — Obdb  Bntbreo  oir  PxiAimirr'B  !>■• 

FAULT. 

Under  Municipal  Court  Code  (Laws  1916,  c.  279)  |  154,  plftlntUC  cannot 
appeal  froiu  an  order  made  upon  bis  default. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Arthur  C.  E.  Hill,  and  another,  trading  as  Hill  Bros,, 
against  F.  Stewart  Andrews.  From  an  order,  entered  upon  plaintiffs' 
default,  requiring  them  to  pay  costs,  they,  appeal.  Appeal  dismissed, 
with  costs. 

Argued  March  tenn,  1917,  before  BIJUR,  HENDRICK,  and 
WEEKS,  JJ. 

Arthur  h.  Fullman,  of  New  York  City,  for  appellants. 
Bernard  L,  Karliner,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Plaintiffs  are  nonresidents.  Appellants  urge  that  this 
is  "an  order  which  the  court  had  not  the  power  to  make''  (section  154, 
subd.  8),  and  base  their  claim  upon  the  analog  betweoi  this  case  and 
Mitchell  V.  Schroeder,  94  Misc.  Rep.  270,  158  N.  Y.  Supp.  31,  affirmed 
174  App.  Div.  857, 159  N.  Y.  S.  1129. 

Section  154  of  the  Municipal  Court  Code,  however,  provides : 

"A  party  aggrieved  may  appeal  to  tlie  Snpreme  Court,  exc^  when  the 
Judgment  or  order  or  final  order  was  rendered  or  made  upoo  his  default, 
from" 

— and  then  follows  an  enumeration  of  the  judgments  and  orders  from 
which  an  appeal  ma^  be  taken,  including  subdivision  8,  above  quoted. 
As  the  order  in  the  instant  case,  from  which  the  appeal  was  taken,  was 
made  upon  plaintiffs'  default,  it  is  manifestly  not  appealable. 
The  appeal  must  therefore  be  dismissed,  with  $10  costs.  All  c<mcur. 


PEOPLE  V.  OLBBKSMAN. 

(Supreme  Court  Appellate  Division,  First  Department    April  ti,  191T.) 

A[^>eat  from  Court  of  Special  Ses»ons,  New  York  County. 
Morris  (^eeksman  was  cmvicted  of  a  misdraieanor,  and  he  appeals. 
Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  DAVIS,  JJ. 

Harold  L.  Turk,  of  New  York  City,  for  appellant. 
Don  Carlos  Buell  and  Edward  Swann,  Dist.  Atty.,  both  of  New 
York  City,  for  the  People. 

PER  CURIAM.  Judgment  aifinned.  Order  filed. 
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CLARKE,  P.  J.  (dissenting).  The  appellant  was  convicfed  of  a  vio- 
lation of  tiie  provisions  of  section  1141  of  Uie  Penal  Law  (Consol. 
Laws,  c.  40)^  which  so  far  as  applicable  is  as  follows : 

"1.  A  pereoQ  who  sells,  lends,  girea  away  or  shows,  or  offers  to  sell,  lend, 
give  away,  or  show,  or  has  In  bis  possesston  with  intent  to  sell,  lend  or  give 
away  or  to  show, .  *  *  *  any  otMoene,  lewd,  lasdiTiovs,  filthy,  indecent  or 
disgusting  boob,  magazine,  pamphlet,  newspaper,  stoiy  paper,  writing,  paper, 
picture  drawing,  photograph,  figure  or  Image,  or  any  written  or  printed  matter 
of  an  Indecent  ctaaracter,  *  *  *  Is  gollty  ot  a  misdemeanor,  and,  upon 
conviction,  shall  be  sentenced  to  not  less  than  ten  days  nor  more  than  one  year 
Imprisonment  or  be  fined  not  less  than  fifty  dollars  nor  more  than  ooe  thonsand 
dollars  or  both  floe  and  Imprisonment  for  each  offense." 

There  is  no  dispute  as  to  the  fact  that  the  appellant  had  in  his  pos- 
sessitm  with  intent  to  sell  the  book  in  evidence  upon  which  the  in- 
formation was  founded.  There  is  no  doubt  that  the  book  contains 
filthy,  indecent,  disgusting,  and  sacrilegious  matter.  If  we  were  un- 
trammeled  by  authoritative  decisions  of  the  court  of  last  resort,  I  would 
have  no  hesitation  in  voting  to  affirm  this  judgment.  I  feel  bound, 
however,  to  subordinate  my  views  to  those  of  the  Court  of  Appeals  as 
expressed  hi  People  v.  Eastman,  188  N.  Y.  478,  81  N.  E.  459,  11  Ann. 
Cas.  302.  In  that  case  the  dissenting  opinion  said : 

"If  this  paper  la  not  of  an  Indecent  character  and  within  the  pnAtbltion  of 
the  statute,  thai  it  is  impoBSible,  as  I  think,  to  concave  of  any  printed  matter 
that  would  be.  It  would  seem  to  be  a  work  of  supererogation  to  argue,  or 
to  cite  authorities,  iu  support  of  the  propositlmi  that  a  writing  so  vile  and 
iiaat7  as  this  appears  to  be  is  of  an  indecent  character.  *  *  *  In  reading 
this  statute  there  may  be  some  danger  of  falling  into  the  error  of  constmlnf; 
'indecent'  as  synraiymotts  with  'lewd,  lascivious,'  etc.,  us&d  in  connection  with 
it ;  but  an  examination  of  the  language  of  the  sectlw,  from  its  appearance  in 
the  original  Code  of  1881  to  the  present  time,  clearly  discloses  that  the  word 
does  not  necessarily  have  any  reference  to  morals^  The  problUtlou  la  against 
an  'obscene  or  Indecent'  publication.*' 

Hie  majority  of  the  court,  however,  held  to  tfie  contrary,  saying: 

"The  court  is  of  opinion  that  the  publication  set  forth  in  the  indictment  Is  ' 
improper,  intemperate,  unjustifiable  and  highly  reprehensible,  nevertheless  it 
la  not  indecent,*  as  that  word  la  employed  in  section  317  of  the  Penal  Code. 
The  definitions  given  by  the  standard  lexicographers  are  not  controlling  in 
deciding  Its  l%al  s^lfication ;  many  meanings  as  used  in  ordinary  conversa- 
tion are  also  irrelevant  *  *  *  It  is  clear,  from  the  manner  In  which  the 
Legislature  has  used  the  word  'indecent,'  that  it  relates  to  obscene  prints  or 
publications;  it  is  not  an  attempt  to  regulate  manners,  bat  It  is  a  declaration 
of  the  penalties  to  be  imposed  upon  the  various  phases  of  the  crime  of  ob- 
scenity. The  word  'Indecent'  is  used  In  a  limited  sense  In  this  connection 
and  falls  within  the  maxim  of  noscltur  a  soclls," 

In  concurring  Chief  Judge  CuUen  said : 

"I  concur  In  the  opinion  of  the  majority  of  the  court  that  the  article  com- 
plained of  does  not  &n  within  the  provisions  of  section  317  of  the  Penal  Code, 
under  which  the  defendant  was  indicted,  which  section  makes  It  a  misde- 
meanor to  sell,  give  away,  or  show  any  'obscene,  lewd,  lascivious,  filthy,  Inde- 
cent or  disgusting  book,  paper  or  picture,'  etc.  *  *  •  That  It  is  'indecent,* 
from  every  CMislderatlon  of  propriety,  Is  entirely  clear ;  but  that  Is  not  the  In- 
decency condemned  by  this  section  of  the  Code.  The  preceding  section  punishes 
Indecent  exposure  of  person ;  the  next  section  the  sale  of  articles  for  indecent 
or  Immoral  use.  The  chapter  in  which  aU  the  sections  are  found  Is  entitled 
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'Indecent  BzpoBures,  Obscene  Exbibltiona,  Books  and  Prints,  and  Bawdy  and 
Other  Disorderly  Houses.'  From  the  context  of  the  statute  It  Is  apparent  that 
it  Is  directed  against  lewd,  lasdvlons,  and  saladoos  or  obscene  publications, 
tlie  tendency  of  which  is  to  excite  liutful  and  ledietous  desire." 

Fettle  V.  Eastman  does  not  seem  to  have  been  questicmed.  weaken- 
ed, or  modified  by  any  subsequent  decision  of  the  Court  of  Appeals. 
It  is  therefore,  as  I  view  it,  a  controlling  interpretation  of  the  section 
under  which  the  information  was  founded  and  the  appellant  convicted. 
As  it  does  not  seem  to  me  that  the  book  in  question  is  a  "lewd,  lascivi- 
ous, and  salacious  or  ot^cene  publicaticm,  the  tendency  of  which  is  to 
excite  lustful  and  lecherous  desire/'  I  am  constrained  to  vote  for  a  re- 
versal. 


(Supreme  Court,  Appellate  Division,  Fourth  Department.   April  4,  1917.) 
Carriebs  ®=»20(2) — Penaltt  fob  Ovebcharge — Statute. 

Under  Public  Service  Commissions  Law  (Consol.  Laws,  c.  4S)  {  49,  subd. 
7,  re<iuiring  street  surface  railroad  coxporatlons,  enteifaig  Into  contracts 
with  other  street  surface  railroads  as  provided,  to  carry  any  passeoser 
desiring  to  make  one  continuous  trip  between  two  points  for  a  single  fare, 
requiring  such  corporation  to  give  such  passenger  on  demand  a  transfer 
nttitling  him  to  suc3i  coutlfiuoua  trip,  and  providing  that  for  every  re- 
fusal so  to  do  the  corporation  shall  tortelt  $50  to  the  aesrleved  party, 
where  a  passenger  on  a  car  of  a  company  within  the  statute  paid  tils  full 
fare,  but  was  ^Iven  a  transfer  not  punched  so  as  to  entitle  htm  to  ride  in 
the  car  to  which  be  transferred,  so  that  he  was  required  to  pay  another 
tare,  the  company  was  liable  for  the  penalty,  though  the  n^fusal  to  com- 
ply with  the  statute  was  the  result  of  carelessness  or  inadvertence  of  Its 
employes  to  carry  out  instructions. 

Foote,  J.,  dissenting. 
Appeal  from  Special  Term,  Erie  County. 

Action  by  Frank  Osborne  against  the  International  Railway  Com- 
pany. From  a  judgment  entered  in  the  Erie  county  clerk's  office,  dis- 
missing plaintiff's  complaint,  and  from  an  order  entered  in  such  clerk's 
office,  reversing  a  judgment  of  the  City  Court  of  Buffalo  for  plaintiff, 
plaintiff  appealed  to  the  Special  Term,  which  affirmed  (98  Misc.  Rep. 
7,  161  N.  Y.  Supp.  1042),  and  plaintiff  appeals.  Judgment  of  the  Spe- 
cial Term  reversed,  and  of  the  City  Court  affirmed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT.  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Harold  J.  Tillou,  of  Buffalo,  for  appellant. 
Harold  S.  Brown,  of  Buffalo,  for  respondent 

KRUSE,  P.  J.  The  action  is  to  recover  a  penalty.  Hie  plaintiff 
was  a  passenger  riding  upon  a  transfer.    He  had  paid  his  full  fare, 

and  should  have  been  given  a  transfer  which  entitled  him  to  transporta- 
tion in  the  car  in  which  he  was  riding;  but  the  conductor  who  gave 
him  the  transfer  did  not  properly  punch  it  so  as  to  entitle  plaintiff  to 
ride  thereon.    He  was  required  to  pay,  and  did  pay,  additional  fare. 

Thereupon  this  action  was  brought  to  recover  a  penalty  of  $50. 
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The  plaintiff  originally  based  the  right  to  recover  upon  sections  181 
and  59  of  the  Railroad  Law  (Consol.  Laws,  c.  49),  and  also  upon  sub- 
division 7  of  section  49  of  the  Public  Service  Commissions  haw.  ■  Sec- 
tion 181  of  the  Railroad  Law  forbids  the  corporation  therein  described 
to  charge  any  passenger  more  than  five  cenU  for  one  continuous  ride 
from  any  point  on  its  road,  or  on  any  road,  line,  or  branch  operated  by 
it  or  under  its  control,  to  any  other  p(»nt  or  any  connecting  branch  or 
extensimi,  under  certain  conditions  and  limitations  dierein  stated.  Sec- 
tion 59  of  the  Railroad  Law  makes  a  railroad  corporation  liable  for  a 
penalty  of  $50  for  asking  or  receiving  more  than  the  lawful  rate  of 
fare,  unless  the  overcharge  is  made  through  inadvertence  or  mistake 
not  amounting  to  gross  negligence,  to  be  recovered  by  the  party  payii^ 
the  excess  fare. 

At  the  close  of  the  testimony  Ihe  plaintiff  withdrew  hts  claim  tmder 
these  two  sections,  but  insisted  that  he  was  entitled  to  recover  the  pen- 
alty for  the  refusal  of  the  defendant  to  comply  widi  subdivision  7  of 
section  49  of  the  Public  Service  Commissions  Law,  which  requires  cer- 
tain street  surface  railroad  corporations  therein  mentioned,  entering 
into  contracts  with  other  street  surface  railroads  as  therein  provided,  to 
carry  any  passenger  desiring  to  make  one  continuous  trip  between  two 
points  on  the  railroads  or  portions  embraced  in  the  contract  for  a  single 
fare,  and  also  requires  such  corporation  to  give  to  such  passenger,  upon 
demand  and  without  extra  charge,  a  transfer  entitling  the  passenger 
to  such  continuous  trip.  It  further  provides  that  for  every  refusal  to 
comply  with  these  requirements  the  corporation  so  refusing  shall  for- 
feit $50  to  the  aggrieved  party. 

It  appears  that  the  defendant  was  organized  by  a  consolidaticm  and 
meiger  of  certain  other  railroad  corporations  which  had  entered  into 
the  so-called  "MiUbum  Agreement"  for  the  operation  of  the  railroads 
owned  by  them  respectively,  ratified  by  a  special  act  of  the  Legislature. 
Laws  1K)2,  c  151.  The  proof  seems  to  indicate  that  the  defendant  is 
within  the  description  contained  in  subdivision  7,  and  no  point  is  made 
that  it  is  not.  The  City  Court  awarded  judgment  for  the  plaintiff,  but 
the  Special  Term  reversed  the  judgment,  upon  the  ground  that  the 
evidence  does  not  show  that  the  defendant  refused  to  comply  with  the 
requirements  of  the  statute,  but  that,  on  the  contrary,  the  defendant 
was  endeavoring  in  good  faith  to  comply  with  it,  holding  that  the  stat- 
ute was  de^gn^  to  punish  transportation  companies  which  unlawfully, 
deliberately,  or  unreascHiably  refused  to  carry  for  a  lawful  fare. 

If  this  action  were  predicated  upon  section  59  of  the  Railroad  Law, 
I  think  the  reversal  should  be  sustained,  because  under  the  express 
provisions  of  that  section  it  does  not  cover  an  overcharge  made  throu^ 
inadvertence  or  mistake  not  amounting  to  gross  negligence.  But  sub- 
division 7  contains  no  such  limitation.  I  think  the  evidence  here 
shows  that  the  defendent  refused  to  comply  with  the  requirements  of 
the  statute.  It  did  not  carry  him  for  a  single  fare,  as  Ae  statute  pro- 
vides, and  the  conductor  refused  to  do  so.  It  is  true  that  the  con- 
ductor who  collected  the  additional  fare  was  not  at  fault.  Neither 
was  the  plaintiff.   The  blame  rested  upon  the  conductor  who  issued 
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the  transfer.  But  that  is  chargeable  to  the  company  rather  than  the 
passenger.  The  statute  does  not  say  that  there  must  be  a  deh'berate 
or  intentional  violation.  The  company  is  liable  for  the  refusal  to 
comply  with  its  requironcnts,  though  it  may  be  the  result  of  careless- 
ness, or  even  inadvertence,  of  its  employes  to  carry  out  the  instruc- 
tions or  rules  made  for  carrying  on  the  traffic.  I  think  this  conclusion 
is  supported  by  the  reasoning  in  Snee  v.  Brooklyn  Heights  R.  R.  Co., 
120  App.  Div.  570,  104  N.  Y.  Supp.  907. 

Our  attention  is  called  ta  the  case  of  McCarthy  v.  International 
Ry.  Co.,  126  App.  Div.  182, 1 10  N.  Y.  Supp.  936,  decided  in  this  depart- 
ment in  May,  1908.  An  examination  of  the  record  and  the  opinion  in 
that  case  clearly  discloses  that  the  action  there  was  to  recover  a  penalty 
under  section  39  (now  section  59)  of  the  Railroad  Law,  and  not  under 
the  provisions  of  any  statute  similar  to  the  one  upon  which  this  recov- 
ery is  founded. 

I  think  the  case  was  correctly  decided  by  the  City  Court,  and  that 
the  judgment  of  the  Special  Term  should  t>e  reversed,  and  that  of  tlie 
City  Court  affirmed,  with  costs. 

LAMBERT,  MERRELL,  and  DE  ANGELIS.  JJ.,  concur. 

FC>OTE,  J.  (dissenting).  I  dissent  and  vote  for  affirmance.  If  I 
understand  the  matter  correctly,  the  defendant,  by  the  merger  and 
consolidation  of  the  several  street  railroad  companies  in  BulTalo,  is 
now  the  sole  owner  and  operator  of  all  the  lines.  Under  these  cir- 
cumstances, it  would  seem  that  it  is  regulated  as  to  its  rates  of  fare 
and  its  duty  to  carry  passengers  between  different  points  on  its  whole 
system  by  section  181  of  the  Railroad  Law,  which  prescribes  a  iive- 
cent  fare,  and  that  its  liability  for  failure  to  c<xnply  with  this  section 
is  the  one  prescribed  by  section  59  of  the  Railroad  Law.  Such  must 
necessarily  be  the  case  as  respects  passengers  whose  journey  takes 
them  over  lines  of  one  of  the  merged  companies  only.  It  may  be  that 
there  are  reasons  why  section  181  is  not  applicable,  not  disclosed  by 
this  record;  but,  if  it  is  applicable,  I  think  it  should  be  held  to  be  the 
controlling  statute,  to  the  end  that  defendant's  liability  for  penalties 
arising,  as  in  this  case,  from  a  mere  unintentional  error  of  the  con- 
ductor in  pundking  the  transfer,  will  be.  the  same  whether  the  pis- 
senger  seeks  to  ride  over  a  part  of  its  lines  which  originally  beloi^^ 
wholly  to  one  of  the  merged  companies  or  lines  that  belonged  orig- 
inally to  different  companies. 

This  question  was  not  involved  in  BrafFett  v.  Brooklyn,  Q.  C.  &  S. 
R.  R.  Co.,  204  N.  Y.  440,  97  N.  E.  888,  for  in  that  case  the  refusal 
to  issue  the  transfer  was  absolute  and  intentional,  the  claim  of  the 
defendant  company  being  that  it  was  not  required  to  cany  pi^tiff 
over  the  two  sections  of  its  road  for  a  single  fare.  ^ 
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H.  MAIBHN  CO..  Inc.,  r.  WEAVER  et  al. 
(Supreme  Court,  Appellate  Term,  First  Deportment.   April  4,  1917.) 


COUKIB  «Sat88(10)— IJBII— FOBBOJbOSCBB^BVIIWHOB— ADMIB8IBIUTX. 

In  aa  action  under  Municipal  Oonrfc  Code  (Laws  1915^  c.  279)  H  70-77. 
for  the  torerlosnre  of  a  lien  upon  a  machine  sold  defendants  under  a  con-  - 
dltlonal  Mil  of  sale,  in  whidi  It  appeared  that  plaintiff  is  In  possession 
of  the  machine  and  defendant  contends  that  It  was  "retaken"  by  plaintiff, 
within  the  meaning  of  Personal  Property  Law  (Oonsol.  Laws,  c.  41)  || 
66.  66,  concerning  the  rights  of  the  parties  where  property  sold  under 
contract  of  conditional  sale  ia  "retaken,"  which  would  bar  forecloenre 
proceedings  under  sections  7(^-77,  the  ezduslon  of  evidence  offered  by 
plaintiff  to  explain  how  the  machine  came  Into  hia  possession,  and  clrcum- 
stnnces  under  whldi  It  remained  la  bla  possession  and  show  that  the  ma- 
chine was  not  "retaken,"  was  error,  since  the  mere  fact  that  the  article  Is 
In  the  iKMseaalnn  of  plaintiff  does  not  prove  that  tt  has  been  "retaken,"  as 
tbat  tenn  Is  used  In  the  Personal  Pn^rty  Law. 

[Ed.  Note.-^or  other  cases,  see  Courts,  Cent.  Dig.  8  468. 

For  other  definitions,  see  Words  and  Phrases,  Second  Series,  Retaken.] 
Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 


Action  by  the  H.  Mairain  Company,  Incorporated,  against  Elias 
Weaver  and  another.  Judgment  for  defendants,  after  trial  by  a  judge 
without  a  jury,  and  plaintiff  appeals.  Reversed,  and  new  trial  grant^. 

Argued  Afardi  term,  1917,  before  BITUR,  HE^PDRICK,  and 
WEEKS,  JJ. 

Blau,  Zaikin  &  Cohen,  of  New  York  City  (Moses  Cohen,  of  New 
York  City,  of  counsel),  for  appellant. 
Charles  R.  Bradbury,  of  New  York  City,  for  respondents. 

BIJUR,'J.  This  action  was  brought,  as  plaintiff  claims,  pursuant 
to  title  3,  art.  4,  §§  70-77,  of  the  Municipal  Court  Code,  for  the  fore- 
closure of  a  lien  upon  a  machine  sold  to  defendants  tmder  a  conditional 
bill  of  sale. 

On  the  trial  it  appeared  that  the  machine  was  in  possession  of  the 
plaintiff.  Defendants  put  in  evidence  a  receipt  from  plaintiff  to  de- 
fendants, showing  that  the  machine  had  been  received  to  be  repaired, 
and  repeated  attempts  made  by  plaintiff's  counsel  to  show  what  tran- 
spired thereafter  and  the  circumstances  under  which  the  machine  ap- 
parently had  remained  in  plaintiff's  possession  were  frustrated  by  ob- 
jections of  defendants'  counsel,  sustained  by  the  learned  judge  below. 

Respondent  now  urges  that  this  machine  had  been  "retaken"  by 
tile  plaintiff,  and  that  consequently,  under  the  provisi(Mis  of  the  Per- 
sonal Property  Law,  particularly  sections  65  and  66,  a  retaking  of 
the  article  by  the  mortgagee  would  bar  the  remedy  of  foreclosure  pro- 
vided by  article  4  of  the  Municipal  Court  Code,  which  otherwise  would 
be  applicable.  Quattrone  v.  Simon,  85  Misc.  Rep.  357,  147  N.  Y. 
Supp.  448;  Crump  v.  Wissner,  163  App.  Div,  47, 148  N.  Y.  Supp.  401. 
Respondent  concedes,  however  (and  himself  refers  to  cases  which 
so  hold,  for  example,  Brucker  v.  Carrol,  86  Misc.  Rep.  412,  149  N. 

«s»Far  other  «wm  sm  wnw  topie  *  KBT-NUHBBR  Is  r11  Ktr-Numbsnd  DliMti  *  IndsiM 
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Y.  Supp.  280 ;  Moneyweight  Scale  Co.  v.  Mehling,  69  Misc.  Rep.  333, 
125  N.  Y.  Sui^.  532),  that  the  mere  fact  that  the  article  is  in  posses- 
sion of  the  plaintiff  does  not  prove  that  it  has  been  "raaken,"  as  that 
term  is  used  in  the  Personal  Property  Law. 

It  is  evident,  therefore,  that  the  exclusion  of  the  testimony  offered 
by  plaintiff  to  explain  how  the  machine  came  into  plaintiff's  possession 
was  error,  for  which  the  judgment  must  be  reversed,  and  a  new  trial 
granted,  with  $30  costs  to  appellant  to  abide  the  event   All  concur. 


(Supreme  Court,  Appellate  Term,  First  Department   April  4,  1817.) 

1.  Tbial  ^1T7— Motion  fob  Dwctbo  TftBDiCT^EmoT. 

When  both  sides  move  tor  the  dlrectioa  of  a  verdtct,  It  win  be  pre- 
sumed tibat  tbey  Intend  that  any  Issue  of  fact  should  be  submitted  to  the 
court,  rather  than  to  the  Jury,  on  the  theory  that  the  iiartlcs  may  waive 
the  trial  of  issue  of  fact  by  a  Jury  and  submit  them  for  determination  by 
the  court,  and  that  such  waiver  may  aa  well  be  Implied  as  express,  though 
the  rule  must  be  applied  as  a  rational  one,  not  to  be  admliUatered  ao  aa 
to  make  the  trial  of  the  case  a  mere  game  of  sbarp  wits. 

[Ed.  Note.— -For  other  cases,  aee  Trial,  Gent.  Dig.  |  400.] 

2.  Tbial  ^salTT — Bbqukst  fob  Dirkctbs  Vkbdict — ^Riour  to  Jttbt  Tbiau 

Either  party,  whose  motion  for  the  direction  of  a  verdict  has  been  de- 
nied, may  thereupon  request  to  go  to  the  jury  on  the  facts,  and,  it  there 
be  any  facts  at  issue,  siic-h  request  must  be  granted,  and  the  right  of  the 
defeated  party  to  go  to  the  Jury  la  not  dependent  upon  the  mere  accident 
that  one  or  the  other  party  or  the  court  speaks  first,  or  that  out  of  re- 
spect they  refrain  from  interrnptliig  the  court  while  It  Is  directing  a 
verdict. 

tEd.  Note.~Ftor  other  cases,  see  Trial,  Gait  Dig.  |  40a)  • 

3.  rCBXAL  «=»148— BBQDBfirr  fox  SuBifiaaioK  to  Jubt— Pobh. 

There  may  be  cases  in  which  the  questions  of  fact  are  so  obacare  Out  a 
request  to  go  to  the  Jury  should  sufBclratly  Indicate  the  questlona  ot  ttuet 
to  be  submitted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent  Dig.  |  331.] 

4.  Lanolobo  and  Tenant  «s»168(4) — Ura  or  Pmnnaro  ■  Injubins— B—  Ipsa. 

XiOQunua. 

Where  water  seeped  from  third  floor  and  damaged  another  tenant's 
goods  on  the  second  floor,  under  such  circumstances  as  that  in  the  ordi- 
nary course  of  events  and  In  the  exercise  of  ordinary  care  It  would  not 
have  occurred,  a  prima  fade  caae  of  neglig«ioe  is  made  out  under  the 
doctrine  of  res  ipsa  loquitur. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tepant  Gent  Dig.  || 
645,  605,  683.] 

6.  ItANOLOBn  AND  l^NANT  ^>160(11) — UsE  OF  PBEHOOU — NBOUOENO^— Pbb- 
auMFTION  AND  BnBDKN  OF  PbOOF. 

In  such  case  defendant,  showing  that  it  had  not  occupied  the  floor  for 
some  time  and  that  its  employes  had  closed  and  locked  the  .premises, 
which  thCT  appeared  to  be  in  order,  and  that  the  water  had  escaped  after 
there  had  apparently  been  a  robbery  In  the  building,  after  irtiich  the 
door  of  defendant's  floor  was  unlocked,  and  that  defendant  did  not  hear 
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Of  the  robbery  until  several  mODtlis  later,  did  not  rsbut  the  presumption  at 
negligence,  aod  at  best  presented  a  question  of  fact  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  B 
646,  C67.  684.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  James  Landau  against  Albert  -Veith  and  others.  From 
an  order  of  the  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District,  setting  aside  a  verdict  directed  in  their  favor,  defendants  ap- 
peal. Order  affirmed. 

Argued  March  term,  1917,  before  BITUR,  HENDRICK,  and 
W'EEKS.  JJ. 

Walter  M.  Goldsmith,  of  New  York  City,  for  appellants. 
Max  Miller,  of  New  York  City,  for  respondent. 

BIJUR,  J.  This  action  was  brought  by  a  tenant  of  the  second  floor 
loft  of  a  business  building  to  recover  damages  from  defendants,  who 
were  tenants  of  the  third  floor  loft,  by  reason  of  a  dripping  of  water 
onto  plaintiff's  goods  from  defendants*  loft  At  the  close  of  the  en- 
tire case  defendants'  counsel  moved  for  the  direction  of  a  verdict. 
Plaintiff's  counsel  "joined  in  the  application."  Thereupon  the  follow- 
ing occurred ; 

"The  Court:  Gentlemen  of  the  Jury,  both  ^des  have  Joined  in  a  request  that 
the  court  direct  the  Jury  to  find  a  verdict  for  either  one  or  the  other  of  the 
litigants,  and  that  in  law  Is  tantamount  to  asserting  there  is  no  Question  of 
fact  fen:  the  Jury  to  determine,  and  tiierefore  the  court  must  determine  the 
matter  for  yon  and  direct  a  verdict  Gentlemen  of  the  Jury,  I  direct  yon  to 
find  a  verdict  In  fav<»  at  the  defendants.  Bo  say  you  all. 

•frhe  Jury:  Tea. 

"Plfllntlfifs  Counsel:  I  ask  to  go  to  the  Jury,  then,  on>the  question  of  flict 

whether,  under  the  lease,  which  is  in  evidence — 
"The  Conrt:  -Tou  Joined  in  the  request,  didn't  yon? 

"Plaintiff's  Counsel:  I  have  a  right  to  ask  for  a  direction  of  verdict,  but  I 
ask  for  leave  to  go  to  the  Jury  on  the  question  of  negligence,  particularly,  un- 
der the  lease,  which  is  in  evidence,  which  particularly  says  they  are  boimd  to 
keep  the  water  pipes  and  everything  In  proper  condition." 

After  some  colloquy,  the  court  finally  said: 

"I  am  afraid  your  request  contts  too  lata  I  have  already  oharged  the  jury 
to  And  for  the  defendants." 

And  ultimately  the  plaintiff's  request  to  go  to  the  jury  on  these  ques- 
titms  of  fact  was  denied  by  the  Court — 

"on  the  ground  that  the  jury  has  already  been  directed  to  find  a  verdict  for 
the  defendants,  which  the  Jury  has  already  done." 

The  leameil  judge  below,  upon  this  motion  for  a  new  trial,  granted 
the  same — 

"upon  the  authority  of  Brown  Point  Co.  v.  Rcinhardt  210  N.  T.  162  [101  N.  B. 
124],  and  Shultes  v.  Sickles,  147  X.  705  [41  N.  E.  S74],  and  Second  Natloual 
Bank  of  Klmira  v.  Weston,  161  N.  Y.  520  [53  N.  S.  lOSO,  76  Am.  St  Bep.  283]." 

In  my  opinion,  there  is  no  doubt  that  the  order  was  correct. 
[1]  It  is  quite  clear  that,  when  both  sides  moved  for  the  direction 
of  a  verdict,  it  will  be  presumed  that  they  intended  that  any  is^e  of 
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fact  which  may  be  involved  shall  be  submitted  to  the  determination  of 
the  court  rather  than  of  the  jury.  This  is  based  on  the  theory  that  the 
parties  may  waive  the  trial  of  issues  of  fact  by  a  jury  and  submit 
them  for  determination  to  the  court,  and  that  such  waiver  may  as  well 
be  implied  as  express.  However,  as  was  said  by  Mr.  Justice  Cochrane 
in  Kinner  v.  Whipple,  128  App.  Div.  736,  at  740,  743,  113  N.  Y.  Supp. 
337,  in  his  dissenting  opinion  (the  majority  decision  having  been  re- 
versed on  this  dissenting  opinion,  198  N.  Y.  585,  92  N.  E.  1088) : 

"The  rule  that  questions  of  fact  as  well  as  law  are  deemed  to  have  been 
submitted  to  the  court  for  determlnatloD,  where  both  parties  ask  the  court  to 
idi^K>se  of  the  case  as  one  of  law,  is  somewhat  strained  and  artificial." 

In  other  words,  the  rule  must  be  applied  as  a  rational  one,  and  not 
be  administered  in  such  a  way  as  (to  use  the  language  of  Judge  Miller 
in  Brown  Paint  Co.  v,  Reinhardt,  210  N.  Y.  162,  167,  104  N.  E.  124, 
126)  "would  tend  to  make  the  trial  of  a  cause  a  mere  game  of  sharp 
wits.'* 

[2]  It  is  therefore  equally  well  settled  that  either  party,  whose  mo- 
tion for  the  direction  of  a  verdict  has  been  denied,  or,  as  it  is  temfed 
in  Maxwell  v.  Martin,  130  App.  Div.  mSS,  114  N.  Y.  Supp.  349,  "the 
defeated  party,"  may  thereupon  request  to  go  to  the  jury  on  the  facts, 
and,  if  there  be  any  facts  at  issue,  such  request  must  be  granted.  It 
follows  naturally,  from  the  reason  for  the  rule,  that  the  right  of  the 
defeated  party  to  go  to  the  jury  is  not  to  be  determined  by  any  arti- 
ficial or  pedantic  regulation,  dependent  upon  the  mere  accident  that 
one  or  the  other  party  or  the  court  speaks  first,  or  out  of  respect  to 
the  court,  as  in  tlie  case  at  bar,  refrains  from  interrupting  the  court 
while  in  course  of  directing  a  verdict.  Approval  of  any  such  prac- 
tice would  be  indeed  ronverting  a  suit  for  justice  into  a  game. 

On  the  other  hand,  the  orderly  administration  of  justice  requires 
some  adherence  to  regularity  of  practice,  and  demands  that  at  some 
stage  of  a  proceeding,  action  deliberately  taken,  and  appropriately  re- 
corded, shall  be  final.  It  will  be  found,  therefore,  that  in  the  well- 
considered  cases  in  which  the  right  to  go  to  the  jury  has  been  decided 
to  have  been  lost,  it  was  after  the  directed  verdict  of  the  jury  had 
actually  been  entered  (Persons  v.  Hawkins,  41  App.  Div.  171-174,  58 
N.  Y.  Supp.  831),  or  recorded  (Solomon  v.  Levine,  54  Misc.  Rep.  270, 
104  N.  Y.  Supp.  443),  or  where  "after  the  verdict  had  been  rendered 
the  defendant  moved  for  a  new  trial,  which  was  denied.  Then,  and 
for  the  first  time,  the  defendant  asked  to  go  to  the  jury."  Howell  v. 
Wright,  122  N.  Y.  667,  669,  25  N.  E.  912.  On  the  other  hand,  where 
the  court  had  merely  directed  a  verdict  for  the  defendant,  and  the 
plaintiff  excepted  to  the  direction  and  asked  to  go  to  the  jury,  it  was 
held  that  "the  request  was  seasonably  made."  ^dredge  v.  Mathews, 
93  App,  Div.  356,  357,  87  N.  Y.  Supp.  652.  And  in  Cullinan  v.  Furth- 
mann,  70  App.  Div.  110-111,  75  N.  Y.  Supp.  90,  91,  it  is  said: 

"After  the  Intention  of  the  court  to  direct  a  verdict  was  announced,  but  be- 
fore the  verdict  was  taMen  or  entered,  the  defendant's  counsel  oaked  to  go  to 
the  Jury,  *   *   •  the  requests  to  go  to  the  jury  were  timely  made." 

[3]  Of  course,  where  there  is  no  issue  of  fact,  but  only  an  issue 
of  law,  the  mere  request  to  go  to  the  jury,  whenever  made,  can  £ive 
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the  party  so  requesting  no  rig^t  which  from  the  nature  of  iJie  case 
he  would  not  have.  And  it  is  equally  true  that  there  may  be  cases  in 
which  the  questions  of  fact  are  so  obscure  that  the  request  should  suflB.- 
ciently  indicate  the  questions  of  fact  to  be  submitted.  That,  however, 
is  not  the  case  in  the  suit  at  l^r.  As  was  pointed  out  under  similar 
drcumstances  in  the  Brown  Paint  Co.  Case,  supra,  210  N.  Y.  at  p^  • 


"Tbe  learned  trial  Justice  was  not  misled  into  thinking  that  only  queBttons 
at  law  were  Involved.  His  rnllng  was  distinctly  pot  apon  the  ground  that  all 
questions  of  tact  bad  been  subnuitted  to  him,  and  that  the  right  of  the  defeod- 
aat  to  have  the  Jury  pass  npon  tbe  fiicts  had  Irrevocably  been  waived." 

See,  also,  Shultes  v.  Sickcls,  147  N.  Y.  704,  41  N.  E.  574;  Second 
National  Bank  v.  Weston,  161  N.  Y.  520,  55  N.  E.  1080,  76  Am.  St. 

I     Rep.  283. 

It  follows,  therefore,  that  if,  in  the  instant  case,  there  was  a  question 
of  fact  to  be  submitted  to  the  jury,  the  denial  of  plaintiff's  request 
to  have  it  so  submitted  was  error,  as  has  been  decided  by  the  learned 
!     trial  judge. 

[4J  The  issue  proffered  by  die  plaintiff  was  negligence  on  the  part 
of  defendants,  and  under  the  circumstances  disclosed  by  the  evidence, 
plaintiff  made  out  a  prima  facie  case,  based  on  the  doctrine  of  res  ipsa 
loquitur.  There  has  been  considerable  doubt  expressed  whether  evi- 
dence to  the  effect  that  water  has  seeped  out  of  premises  in  control  of 
I  a  defendant  is  sufficient  to  charge  the  latter  with  negligence.  An  ex- 
!  pression  to  that  effect  in  Moore  v.  Goedel,  34  N.  Y.  527,  532,  has  been 
I  criticized  in  Harris  v.  Perry,  89  N.  Y.  308,  though  not  expressly  disap- 
proved. It  has  been  held  to  be  sufficient  in  Greco  v.  Bemheimer,  17 
Misc.  Rep,  594,  40  N.  Y.  Supp.  677,  cited  with  approval  in  Simon  Rei- 
gel  Cigar  Co.  v.  Gordon-Bumham  Battery  Co.,  20  Misc.  Rep.  598.  46 
X.  Y.  Supp.  416.  An  intimation  to  the  contrary  is,  it  is  true,  contained 
in  Steinweg  v.  Biel,  16  Misc.  Rep.  47,  37  N.  Y.  Supp.  678  (an  opinion 
by  the  same  judge  who  wrote  in  the  Greco  Case) ;  but  in  the  Steinweg 
Case  the  evidence  was  that  the  damage  was  actually  caused  by  rats, 
and  not  by  failure  to  care  for  the  water  pipes  or  fixtures. 

The  propriety  of  applying  the  doctrine  of  res  ipsa  loquitur  is  also 
questioned  in  Spencer  v.  McManus,  82  Hun,  318,  31  N.  Y.  Supp.  185; 
but  in  that  case  it  was  actually  decided  that  ihe  defendant,  by  its  proof, 
had  rebutted  any  presumption  of  negligence,  the  court  saying  (82  Hun, 
at  page  319,  31  N.  Y.  Supp.  185): 

"The  defendant  fairly  proved  that  tbe  faucet  was  not  left  open  himself 

I      or  servants." 

There  are  also  other  cases  in  which  it  appeared  that  the  defendant 
sought  to  be  charged  was  not  in  sole  control  of  the  premises.  See,  for 
example,  Denton  v.  Kemochan,  13  N.  Y.  Supp.  889;  Spencer  v.  Mc- 
Manus, 82  Hun,  318,  320,  31  N.  Y.  Supp.  185.  The  subject  has  been 
discussed  in  Russell  &  Son  v.  Craske  Co.,  72  Misc.  Rep.  65,  129  N.  Y. 
Siq)p.  375 ;  Aschenbach  v.  Keene,  46  Misc.  Rep.  600,  92  N.  Y.  Supp. 
764;  RothWatt  v.  Solomon,  59  Alisc.  Rep.  519,  110  N,  Y.  Supp.  1039. 

Whatever  doubt,  however,  there  may  be  as  to  the  propriety  of  apply- 
I      'mg  the  doctrine  of  res  ipsa  loquitur  to  a  case  where  mere  tenaxu^  of  tJhfs 
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defendant  is  shown,  without  further  proof  that  the  leak  came  from  an 
act  of  the  tenant,  as,  for  example,  the  leaving  open  of  a  faucet,  rather 
than  from  a  leak  in  the  pipes  presumably  under  the  contnri  of  the  land- 
lord exclusively,  is  removed  innn  the  instant  case  by  the  introduction 
in  evidence  of  the  lease,  whereunder  the  tenant  agreed  "to  keep  the 
*  service  pipes,  stop  cocks,  meters,  and  other  water  apparatus  in  good 
condition,"  etc.  There  would  seem  no  ground  for  applying  to  a  case 
like  this  any  diiferent  rule  than  that  enunciated  in  Griffen  v.  Manice,  i 
166  N.  Y.  188,  59  N.  E.  925,  52  L.  R.  A.  922,  82  Am.  St.  Rep.  630,  and  \ 
the  many  cases  which  have  followed  it,  to  the  effect  that  where  the  | 
occurrence  (nig^nates  upon  premises  or  in  apparatus  in  the  sole  control  | 
of  tlie  defendant,  tmder  such  circumstances  as  that  in  the  ordinary 
course  of  events  and  in  the  exercise  of  ordinary  and  proper  care  it  | 
would  not  have  occurred,  a  prima  facie  case  of  negligence  is  made  out 

[6]  The  defendants  respondents  here  insist  further  that  the  uncon- 
tradicted proof  adduced  by  them  has  rebutted  such  presumption.  That 
proof  at  best  demonstrated  only  that  the  defendants  had  not  occupied 
this  loft  for  some  time;  that  their  employe  had  closed  the  same  se-  j 
curely  and  locked  it  some  time  in  the  latter  part  of  June;  that  it  then 
appeared  to  be  in  order ;  that  the  escape  of  water  had  occurred  about 
July  22d;  that  there  had  apparently  been  a  robbery  in  the  building 
about  July  1st,  after  which  the  door  of  defendants'  loft  was  unlocked ;  j 
and  that  the  defendants  did  not  hear  of  this  robbery  tmtil  some  time  in 
October.  , 

The  question  whether  defendants*  failure  to  show  any  inspection  or  | 
care  of  the  premises  of  which  they  were  lessees  during  any  of  the  time 
after  they  had  ceased  to  actually  occupy  the  same  left  tfie  presxunp-  j 
tion  of  negligence  unrebutted,  or  at  best  presented  a  question  of  I 
fact  for  the  consideration  of  the  jury,  to  which,  upon  plaintifi's  re-  ! 
quest,  as  I  have  pointed  out  above,  it  should  have  been  submitted. 

The  order  setting  aside  the  verdict  directed  in  favor  of  the  plaintiff  ; 
should  therefore  be  affirmed,  with  $25  costs  to  the  respondent  to  abide 
the  event.   All  concur. 


TOWN  OP  LB  RAT  v.  NEW  YORK  CENT.  R.  CO.  \ 
(Supreme  Court,  Appellate  DivisloD,  Fourth  Department.  March  7,  1917.)  , 

Appeal  from  Trial  Term,  Jefferson  County.  ' 

Action  by  Town  of  Le  Ray  against  the  New  York  Central  Railroad 
Company.   Judgment  for  plaintiff,  and  defendant  appeals.  Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
REIX,  and  DE  ANGELIS.  JJ. 

PER  CURIAM.   Judgment  affirmed,  with  costs.  j 

MERRELL,  J.   I  dissent.  The  action  of  the  defendant  in  erecting  ' 
a  fence  at  the  easterly  line  of  its  right  of  way  across  Pearl  street  (so- 
called)  was  to  remedy  an  obviously  dat^erous  situation  and  to  safe- 
guard human  life. 
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There  is  no  evidence  showing  that  Pearl  street,  where  it  crosses  de- 
fendant's right  of  way  and  thence  northeasterly  to  Le  Ray  street,  ever 
became  a  public  highway  by  dedication  and  acceptance.  If  it  became 
such  by  public  user,  whatever  rights  the  public  may  heretofore,  at  scmiC 
remote  time,  have  enjoyed  in  that  portion  of  the  street,  have  long  since 
been  forfeited  by  abandonment  and  nonuser.  Section  234  of  the 
Highway  Law  (Consol.  Laws,  c.  25)  provides  that ; 

"  •  •  •  Every  highway  that  eball  not  have  been  traveled  or  used  as  a 
highway  for  six  years,  shall  cease  to  be  a  highway,  and  every  public  right 
of  way  that  shall  not  have  been  used  for  sold,  period  shall  he  deemed  abandon- 
ed as  a  right  of  way." 

By  its  tenth  .finding  of  fact  the  learned  trial  court  has  found  that 
since  1891  "all  travel  on  Pearl  street  westerly  of  the  east  line  of  the 
railroad  right  of  way  with  teams  and  vehicles  had  ceased/'  and  by  its 
eleventh  findii^  of  fact  that  ever  sm^  such  cessation  there  has  been 
a  well-defined  footpath  across  the  railroad  right  of  way.  I  am  unable 
to  agree  with  the  learned  trial  court  that  sudh  use  of  the  crossii^  by 
travelers  on  foot  was  sufficient  to  preserve  the  public  rights  therein  as 
a  public  highway.  I  think  the  evidence  fairly  discloses  that  as  far  back 
as  1872  the  street  across  defendant's  right  of  way  actually  ceased  to 
be  a  public  highway.  It  has  not  since  about  that  time  been  used  by 
teams  or  vehicles,  and  it  seems  to  me  that  such  cessation  of  use  of  the 
street  in  the  usual  and  ordinary  manner  in  which  public  h^hways  are 
used — i.  e.,  by  teams  and  vehicles  as  well  as  1^  pedestrians — must  be 
held  as  conclusive  that  sudi  portion  of  the  street  has  not  been  "traveled 
or  used  as  a  highway"  within  the  meaning  of  the  statute,  and  has  there- 
fore ceased  to  be  a  highway.  Speir  v.  Town  of  New  Utrecht,  121  N. 
Y.  420,  24  N.  E.  692. 

Since  the  abandonment  of  vehicular  traffic  thereon  pedestrians  have 
to  some  extent,  mainly  as  a  short  cut  to  and  from  defendant's  passen- 
ger station,  crossed  over  defendant's  tracks  at  the  point  of  tlie  alleged 
street  crossing ;  but  such  user  was,  I  think,  insufficient  to  save  the  street 
from  abandonment,  or  to  preserve  such  character  as  it  may  have  once 
possessed  as  a  public  hi^way.  If  by  nonuser  the  street  was  abandon- 
ed, then  such  pedestrian  users  were  trespassers  upon  defendant's  right 
of  way  in  violation  of  section  5^  of  the  Railroad  Law  (Laws  1890,  c. 
565,  now  Consol.  Laws,  c.  49,  §  83),  prohibiting  any  person  save  em- 
ployes walking  upon  railroad  tracks,  or  at  most  were  mere  licensees, 
using  this  crossover  as  a  short  cut  to  the  passenger  station  with  defend- 
ant's permission. 

To  emphasize  the  abandonment  of  the  street  as  a  public  highway,  the 
learned  trial  court  permits  the  maintenance  of  the  fence  across  it  at 
the  easterly  line  of  defendant's  right  of  way,  if  a  gate  be  provided  for 
the  convenience  of  pedestrians.  This  impresses  me  as  a  confession  of 
the  weakness  of  plaintiffs  position.  If  the  street  has  not  been  aban- 
doned as  a  highway,  why  permit  defendant  to  obstruct  it  with  a  fence 
across  ? 

I  think  we  should  hold  that,  in  erecting  the  fence  to  which  plaintiff 
objects,  defendant  acted  well  within  its  legal  rights,  and  that  the  judg- 
ment appealed  from  should  be  reversed,  and  the  complaint  dismissed. 
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VEHDI  V.  MICHAEL  NOCBNTI  CO. 


(Snpreme  Court,  Ai^Kllate  Division,  First  Department  April  B.  1917.) 

1.  Discovert  ®=s>58 — Bxauination  Bbfobb  Tbial— TesHa  or  Obdeb. 

An  order  for  the  examination  before  trial  of  defendant  corporatlon'a 
managing  agent,  which  provided  that  he  be  examined  "as  the  adverse  par- 
ty herein,"  was  improper,  as  not  providing  in  terms  for  an  ezamrlaatlon  of 
the  corporation  as  an  adverse  party;  the  alleged  managing  agent  being 
designated  as  the  adverse  party,  while  he  was  not  a  party  to  the  action. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent.  Dig.  |  72.] 

2.  DiSCOVEBT  «=:p58 — EXAMINATION  BEFORE  TBIAL — ImFBOPBIBTT  OT  ObDEB. 

An  order  for  the  examination  before  trial  of  defendant  corporation's 
managing  agent,  will  eh  provided  that  he  "submit  to  an  ezamlnatiw  con- 
cerning the  matters  relative  to  the  iBsaes  in  this  acHon,'"  was  too  broad: 
the  Issues  being,  not  only  the  Issues  raised  by  defendant's  d«iial,  hot  also 
by  Its  afflmmtlve  defenses,  while  an  order  giving  plalntlfT  the  right  to 
examine  9n  advene  party  as  to  Its  defenses  cannot  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Discovery,  Cent  Dig.  f  72,] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Michael  A.  Verdi  against  Ae  Michael  Nocenti  Company. 
From  an  order  denyii^  defendant's  motion  to  vacate  an  order  for  the 
examination  before  trial  of  defendant's  managing  agent,  defendant 
appeals.    Order  reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWUNG,  SMITH, 
and  DAVIS,  JJ. 

Jesse  Weil,  of  New  York  City,  for  appellant. 

Guido  J.  Giudici,  of  New  York  City,  for  respondent 

DAVIS,  J.  Amoi^  other  matters  &e  order  for  examination  pro- 
vides : 

"That  Jolm  J.  Wise,  the  managing  agent  of  the  said  defendant  company, 
be  examined  as  the  adrarse  party  herein  *  •  •  and  submit  to  an  exami- 
nation concerning  the  matters  relevant  to  the  Issues  in  this  action." 

The  order  then  goes  on  to  provide  that  he  produce  all  the  books,  etc., 
of  the  defendant  corporation. 

[1,  2]  This  order  is  improper  in  form  in  the  following  respects:  It 
does  not  provide  in  terms  for  an  e^^amination  of  the  corporation  as 
an  adverse  party.  The  alleged  managing  agent  is  designated  as  the 
adverse  party  to  be  examined,  and  he  is  not  a  party  to  the  action,  ad- 
verse or  otherwise.  Then,  again,  the  order  is  too  broad,  in  that  it 
provides  for  the  examination  of  the  witness  "concerning  the  matters 
relative  to  the  issue  in  this  action."  The  issues  in  the  action  are  not 
only  the  issue  raised  by  defendant's  denial  of  plaintiff's  allegations  in 
his  complaint,  but  also  the  issues  raised  by  defendant's  affirmative  de- 
fenses of  ultra  vires  and  lack  of  consideration  for  the  note  sued  upon. 
An  order  giving  the  plaintiff  a  right  to  examine  an  adverse  party  as 
to  its  defenses  cannot  be  sustained.  And,  finally,  the  affidavits  upon 
which  the  order  for  examination  was  granted  are  clearly  insufficient 
to  warrant  the  making  of  the  order.   The  absence  herefrom  of  ma- 
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terial  all^ations  is  so  apparent  diat  it  is  unnecessary  to  point  them 
out  in  detail. 

The  order  appealed  frcmi  ^ould  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  to  vacate  the  order  for  examinaticm 
granted,  •with  $10  a)sts.  All  omcur. 


(Sniwane  Oonrt,  Appellate  DiTialon,  First  Department.   April  9,  IftlT.) 

L  GOABiHTT  ^=>92(1) — CoKsraucnoN — Continuing  Guabantt. 

A  letter  stating:  **  •  •  ♦  We  consider  you  are  perfectly  safe  In 
shipping  any  goods  ordered.  •  •  •  In  the  event  that  they  should  not 
pay.  we  shall" — held  ambignoua  as  to  whether  guaranty  was  a  conttbu- 
Ing  one,  or  one  covering  the  first  sale  of  goods  only. 

[Ed.  Note.— For  other  cases,  see  Guaranty,  Cent  Dig.  if  106,  106.] 

2.  GUABANTT  «»92(1) — ^AcnON  OH — QUEffTIOIT  FOB  JUBT-^-OOMXBUCnOK. 

Where  a  written  guaranty  was  ambiguous  as  to  whether  It  was  a  con- 
tinuing guaranty,  and  evidence  regarding  precedent  negotiations  was  con- 
flicting, question  should  be  submitted  to  the  Jury  with  proper  instruc- 
tl<ms. 

[Ed.  Note.— For  other  cases,  see  Guaranty,  Cent  Dig.  f  i  106^  106.] 

Scott  3.,  dissenting. 

Appeal  from  Trial  Terra,  New  York  County. 

Action  by  Paul  Herring  and  others  against  Pierre  Mali  and  anodter. 
From  a  judgment  dismissing  the  c(»nplaint,  and  from  an  order  deny- 
ing a  motion  for  new  trial,  plaintiffs  appeal.  Reversed,  and  new 
trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SCOTT, 

SMITH,  and  SHEARN.  JJ. 

Wales  K.  Severance,  of  New  Yoric  City,  for  appellants. 
Max  D.  Steuer,  of  New  York  City  (Sidney  J.  Loeb,  of  New  York 
Qty,  on  the  brief),  for  respondents. 

LAUGHLIN,  J.  Hie  plaintiffs  were  copartners  under  the  firm 
name  of  Herring  Bros.,  engaged  in  buying  and  selling  woolen  goods ; 
and  the  defendants  were  copartners  in  like  business,  under  the  firm 
name  of  Henry  W.  T.  Mali  &  Co.  Cimningham  Bros.  Woolen  Com- 
pany was  engaged  in  business  in  St  Louis,  Mo.,  and  was  a,  customer 
of  the  defendants,  but  was  unknown  to  the  plaintiffs. 

The  evidence  shows  that  the  defendants  were  desirous  of  purchas- 
ing goods  from  the  American  Woolen  Company  for  Cunningham  Bros. 
Woolen  Company,  their  customer,  but  were  unable  to  obtain  them, 
owing  to  the  fact  that  the  American  Woolen  Company  was  unwilling 
to  sell  goods  to  be  delivered  to  Cunningham  Bros.  Woolen  Company. 
According  to  testimony  introduced  in  behalf  of  plaintiffs,  the  defend- 
ants thereupon  opened  negotiations  with  the  plaintiffs,  with  a  view 
to  inducing  the  plaintiffs  to  purchase  goods  from  the  American  Wool- 
en Company  for  their  customer,  Cunningham  Bros.  Woolen  Ccunpany, 
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and  induced  the  plaintiffs  to  agree  to  purchase  goods  irom  the  Ameri- 
can Woolen  Company  and  to  sell  the  same  to  Cunningham  Bros.  Wool- 
en Ccnnpany  at  a  profit  of  3^  per  cent.,  on  the  representation  that 
the  plaintiffs  would  be  thereby  enabled  to  do  "a  lai^e  business  on  a 
small  profit  for  a  number  of  years/'  and  that  they  would  bring  Cun- 
ningham, of  the  firm  of  Cunningham  Bros.  Woolen  Company,  to  the 
plaintiffs'  place  of  business  "and  have  .him  select  whatever  he  wants," 
and  that  would  "guarantee  anything  he  buys."  It  was  evidently  un- 
derstood that  the  defendants  would  execute  and  deliver  to  plaintiffs 
a  written  guaranty.  Subsequently  they  introduced  Cunningham  to 
the  plaintiffs,  and  he  made  a  selection  of  goods  which  the  plaintiffs 
undertook  to  purchase  for  his  company  from  the  American  Woolen 
Company.  One  Coolit^e,  the  credit  clerk  of  the  defendants,  who,  in 
the  presence  of  one  of  the  defendants,  negotiated  this  arrangement 
with  the  plaintiffs'  representative,  had  evidently  promised  to  send  the 
plaintiffs  a  written  guaranty;  and  before  shipping  any  of  the  goods 
to  Cunningham  Bros.  Woolen  Company  one  of  the  plaintiffs  called 
at  the  defendants'  place  of  business  and  inquired  of  one  of  the  de- 
fendants, for  Mr.  Coolidge,  who  was  absent,  and  stated  that  CooHdge 
had  promised  to  send  the  plaintiffs  "the  guaranty  for  the  Cunningham 
matter,"  and  was  informed  by  the  defendant,  with  whom  he  had  the 
conversation,  that  Coolidge  had  the  matter  in  charge  and  would  take 
care  of  it. 

Thereafter,  and  on  the  10th  day  of  June,  1905,  the  plaintiffs,  evi- 
dently relying  on  receiving  the  guaranty,  made  a  first  shipment  of 
merchandise  to  Cunningham  Bros.  Woolen  Company.  On  the  15th 
day  of  June,  1905,  the  plaintiffs  received  from  the  defendants  a  letter 
as  follows: 

"Henry  W.  T.  Mali  ft  Co.,  Worth  Street,  P.  O.  Box  391. 


"Messrs.  Herring  Bros.  269  Canal  Street,  N.  Y.  City— Dear  Sirs:  We  be;; 
to  sny  that  we  consider  you  are  perfectly  safe  In  shipping  any  goods  ordered 
by  the  Gtinnlnf^ham  Brothers  Woolen  Company  ot  St.  Loula.  In  the  event 
that  they  should  not  pay,  we  shalL 


The  plaintiffs  continued  to  purchase  from  the  American  Woolen 
Company  and  to  sell  to  Cunningham  Bros.  Woolen  Company,  and 
prior  to  the  21st  day  of  October,  1910,  they  had  thus  sold  to  Cunning- 
ham Bros.  Woolen  Company  merchandise  of  the  value  of  $43,649.93, 
upon  which  there  was  a  balance  unpaid  of  $4,724.19,  all  of  which  be- 
came due  and  owing  by  February  21,  1911. 

-  In  December,  1910,  on  the  petition  of  the  defendants  and  other  cred- 
itors of  Cunningham  Bros.  Woolen  Company,  that  company  was  ad- 
judicated a  bankrupt.  The  plaintiffs  proved  their  claim  in  bankruptcy 
against  Cunningham  Bros.  Woolen  Company  for  the  balance  owing 
to  them,  and  received  a  dividend  thereon  of  33  per  cent.  This  action 
was  brought  on  the  guaranty  to  recover  the  unpaid  balance. 

[1,  2]  The  complaint  was  dismissed  on  the  theory  that  the  guaranty 
covered  the  first  sale  of  goods  only.  The  evidence  to  the  effect  stated, 
offered  in  behalf  of  the  plaintiffs  with  respect  to  the  n^tiations  pre- 


New  York.  Jane  14.  1905. 


"Tours  truly. 


Henry  W.  T.  Mall  ft  Co^ 
"r.  CooUdge." 
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ceding  the  exccutioo  of  the  guaranty,  was  in  part  controverted  by 
the  defendants.  We  are  of  the  opinion  that  the  written  guaranty  was 
ambiguous  with  respect  to  whether  it  was  intended  as  a  continuing 
guaranty  or  only  intended  as  a- guaranty  for  the  first  shipment  of 
goods.  If,  as  claimed  by  the  plaintiffs,  it  was  executed  pursuant  to 
n^;otiations  by  which  th^  were  led  to  believe  that  it  was  to  be  a  con- 
tinuing guaranty,  it  is  susceptible  of  that  construction.  The  case, 
therefore,  should  fa&ye  been  submitted  to  the  jury  on  the  controverted 
evidence  with  respect  to  the  negotiations  preceding  the  execution  of 
the  guaranty,  and  with  instructions  to  the  effect  that,  if  these  negotia- 
tions were  as  shown  by  the  testimony  adduced  in  behalf  of  the  plain- 
tiffs, then  the  guaranty  should  be  deemed  to  be  a  continuing  guaranty, 
and  that,  if  not,  it  should  be  deemed  limited  to  the  first  shipment  of 
goods.  There  is  no  evidence  that  the  guaranty  was  revived,  and  inas- 
much as  it  was  drawn  by  the  defendants,  if  the  parol  negotiations 
preceding  the  execution  of  ihe  guaranty  were  as  clauned  hy  the  plain- 
tiffs, they  were  justified  in  relying  upon  it  as  a  continuing  guaranty 
for  the  payment  of  any  goods  they  sold  to  Cunningham  Bros.  Woolen 
Company,  relying  thereon,  while  it  remained  unrevoked.  See  Schinasi 
V.  Lane,  118  App.  Div.  76,  103  N.  Y.  Supp.  127,  affirmed  191  N.  Y. 
545.  85  N.  E.  1116;  Smith  v.  Molleaon,  148  N.  Y.  241,  42  N.  E.  669; 
Hirsch  V.  Jones,  191  N.  Y.  195,  83  N.  E.  786 ;  Sabine  v.  Paine,  148 
App.  Div.  730,  132  N.  Y.  Supp.  813;  First  Nat.  Bank  v.  Dana,  79 
N.  Y.  108;  I^b  v.  Norcross.  208  N.  Y.  427,  102  N.  E.  564.  See, 
also,  Nellis  v.  Western  Life  &  Indemnity  Co.,  207  N.  Y.  320,  100  N. 
E.  1119. 

It  follows  that  the  jud^^ent  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellants  to  abide  the  event.  Order 

filed. 

CLARKE,  P.  J.,  and  SMITH  and  SHEARN,  JJ.,  concur.  SCOTT, 
J.,  dissents. 


PASS  T.  IliLINOIS  SURETY  CO. 
^npnsne  Conrt,  App^te  Division,  First  Department  April  ft,  1017.) 

PRIKCIPAL  AND  SUBETT  ®=3l23(2) — ^PROOF  or  liOSS — "PBOOrs"— EsTOPPEL. 

Under  a  bond  requiring  written  notice  to  surety  within  48  hours  after 
default  in  paymicnt  for  materials  fnmlshed,  and  'Vritten  proof  of  facte 
within  SO  days,  a  letter  adrlsine  surety  of  defiitilt.  and  demanding  Imme- 
diate payment  under  threat  of  legal  proceedings,  held  sufflctent  "proofs," 
as  well  as  notice,  In  absence  of  a  request  for  more  detailed  proofs;  the 
surety  by  permltHng  time  for  flUng  proofs  to  pass  by  without  objection  to 
sufficiency  of  iffoof  given  b^ng  estopped  from  claiming  that  the  letter  Is 
insufflcient 

[Ed.  Note. — ^Por  other  cases,  see  Principal  and  Surety,  Cent  Dig.  {  310. 
For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
ProofJ 

Scott  and  Smith,  JJ.,  dissaitlng. 
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Appeal  from  Appellate  Term,  First  Department 

Action  hy  Nathan  Fass  against  the  Illinois  Surety  Company.  From 

a  determination  of  the  Appellate  Terra,  reversing  a  judgment  dismiss- 
ing the  complaint  (95  Misc.  Rep.  267,  158  N.  Y.  Supp.  890),  defendant 
appeals.  Affirmed,  with  costs. 

Argued  before  CLARKE.  P.  J.,  and  SCOTT,  SMITH,  DAVIS, 
and  SHEARN,  JJ. 

L.  Laflin  Kellogg,  of  New  York  City,  for  appellant. 
Levin  t,.  Brown,  of  New  York  City,  for  respondent. 

SHEARN,  J.  This  action  was  brought  to  recover  the  sum  of  $950, 
with  interest,  on  a  bond  executed  by  the  defendant  as  surety  for  the 
faithful  performance  of  a  contract  entered  into  between  the  Bethel 
Construction  Company  and  the  plaintiff  for  the  furnishing  by  the  plain- 
tiff of  the  labor  and  material  necessary  for  tfie  paper  hanging  and 
painting  of  two  new  buildings  then  in  the  course  of  omstruction  on 
the  westerly  side  of  Fulton  avenue,  100  feet  south  of  171st  street,  in 
the  borough  of  the  Bronx,  New  York  City.  The  answer  admits  the 
entering  into  of  the  contract  and  the  giving  of  the  bond,  but  puts  in 
issue  the  allegations  of  the  c(»nplaint  as  to  the  default  and  the  giving 
of  notice  and  furnishing  proof  thereof  as  required  by  the  conditions 
of  the  bond. 

On  the  trial,  proof  was  adduced  on  behalf  of  the  plaintiff  tending  to 
show  the  performance  znd  completion  of  the  work  and  the  demand 
for  the  payment  of  the  contract  price  on  August  2,  1912,  and  the 
failure  of  the  Construction  Company  to  pay  the  amount  due.  On 
August  3,  1912,  the  day  following  the  completion  of  the  work  and  the 
demand  for  payment,  a  letter  was  sent  to  the  defendant  reading  as 
follows  : 

"Illinois  Surety  Ca,  Cblcago,  111.,  and  6  Nassau  Street,  Borough  of  Man- 
hattan, Qlty  of  New  York — Gentlemen :  Please  to  take  notice:  That  on  June 
13,  1912,  you  execiited  a  bond  for  the  Bethel  Construction  Company,  as  prin- 
cipal, and  the  undersigned,  for  nine  hundred  and  fifty  ($950)  dollars,  which 
was  given  to  secure  the  undersigned,  Nathan  Fnss,  who  furnished  all  labor 
and  material  for  the  painting  and  paper  hanging  on  the  two  new  buildings 
in  the  course  of  erection  on  the  westerly  aide  of  Fulton  avenue,  dtstant  one 
hundred  (100)  feet  south  of  ITlat  street.  In  the  borough  of  the  Bronx,  dty 
of  New  York.  That  the  undersigned  hiu  completed  hU  contract,  and  fur- 
nished all  the  material,  work,  labor,  and  services  pursuant  to  and  In  accord- 
ance with  his  contract,  and  is  entitled  to  rec^ve  the  sum  of  nine  hundred 
and  fifty  ($960)  dollars.  That  the  owners,  viz.,  the  Bethel  Construd:lon  Com- 
pany, has  defaulted  In  the  payment  of  Uie  sum  of  nine  hundred  and  fifty 
($950)  dollars,  which  waa  due  to  me  upon  the  completion  of  said  work 
mentioned  In  said  contract,  and  which  work  was  completed  on  August  2,  1912. 
Kindly  mall  check  to  me  for  the  sum  of  nine  himdred  and  fifty  ($950)  dollars : 
otherwise  I  shall  be  obliged  to  engage  counsel  to  enforce  the  collection  thereof. 

"Dated,  August  3.  1912.  Nathan  Fass, 

"2257  Seventh  Avenue,  Boroufih  of  Manhattan,  City  of  New  York. 

"By  David  Frledmann,  Attorney  for  Nathan  Fass.  Office  and  P.  O.  Address, 
39  Broadway,  Borough  of  Manhattan,  New  York  City." 

This  letter  was  not  signed  by  the  plaintiff,  but  by  his  brother,  under 
a  power  of  attorney.  The  receipt  by  the  defendant  of  the  letter  of 
August  3,  1912,  in  due  course  at  its  principal  office  at  Chicago,  HI., 


Snp-Ct) 


FASB  T.  nXinOIS  SUBBTr  00. 


241 


was  not  disputed.  At  the  close  of  plaintiff's  case  the  complaint  was 
dismissed,  upon  the  ground  that  the  terms  and  conditions  of  the  bond 
in  respect  to  the  filii^  of  written  proofs  of  the  default  claimed  had 
not  been  complied  with.  The  determination  of  the  Appellate  Term, 
under  review,  reversed  the  judgment,  and  directed  jud^eot  in  plain- 
tiff's favor  for  the  full  amount  claimed. 

The  question  involved  is  whether  the  letter  of  August  3,  1912,  above 
quoted,  filed  with  the  defendant,  was  a  compliance  with  the  condition 
of  the  bond  requiring  "written  proofs  of  the  principal  facts  showing 
the  default  and  the  date  thereof,"  pursuant  to  the  following  provi- 
sion in  the  bond : 

"1.  That  said  surety  shall  be  notified  In  writing  of  any  act,  omission,  or  de- 
foult  on  the  part  at  the  »ild  principal,  or  his,  th^r,  or  Its  agents  or  employfe, 
which  may  Involve  a  claim  or  loss  for  whldk  the  said  sorely  Is  w  may  be  re- 
upoD^ble  herennder,  within  forty-eigbt  hours  after  the  occurrence  of  audi 
act.  omission,  or  default  shall  hare  come  to  the  knowledge  at  the  owner,  or 
his.  Its,  or  their  agents,  officers,  or  representatives.  Said  notification  must 
be  gtren  by  a  United  f^tates  post  office  registered  letter  mailed  to  the  said 
surety  at  ita  principal  office  In  Chicago,  Illinois ;  and  in  any  event,  not  later 
than  thirty  days  after  the  occurrence  of  any  such  default,  the  owner  shall 
file  with  the  surety  at  its  principal  office  in  the  city  of  Chicago,  lUlnols, 
written  pToolta  of  the  principal  facts  showing  sndi  default  and  the  date 
thereof." 

Plaintiff  contends  that  the  letter  of  August  3,  1912,  constitutes,  and 
purports  on  its  face  to  constitute,  both  notice  and  proof,  within  the 
fair  meaning  and  intendment  of  the  bond;  whereas,  defendant  con- 
tends that  it  is,  and  purports  to  be,  merely  a  notice. 

The  first  question  is :  What  is  meant  hy  the  word  "proofs"  as  em- 
ployed in  such  a  bond?  It  is  not  contended  by  the  defendant,  and  it 
would  be  unreasonable  to  hold,  that  the  word  "proofs'*  in  this  bond 
means  competent  legal  evidence,  admissible  in  court  to  establish  a  fact, 
"Evidence  is  the  medium  of  proof ;  proof  is  the  effect  of  evidence." 
People  v.  Beckwith,  108  N.  Y.  67, 15  N.  E.  53.  "In  a  legal  sense  'proof 
signifies  the  effect  of  evidence,  as  contradistinguished  from  evidence, 
which  implies  a  medium  or  means  of  proof."  Perry  v.  Dubuque 
Southwestern  Ry.  Co.,  36  Iowa,  102. 

Upon  the  argument  the  learned  coimsel  for  the  defendant  stated  in 
substance  that  the  purpose  of  this  provision  in  the  bond  is  that  the 
surety  shall  be  given  an  opportunity  to  investigate  and  satisfy  itself 
before  being  called  upon  to  pay.  Such  appears  to  be  its  purpose.  Ref- 
erence to  the  letter  of  August  3,  1912,  shows  that  it  served  all  such  pur- 
poses. It  gave  the  surety  full  and  precise  information  concerning  the 
contract  secured,  the  parties  to  it,  the  essential  provisions,  the  amount 
due,  why  it  was  due,  and  the  nature  and  date  of  the  default.  The  sug- 
gestions that  the  letter  was  unverified,  that  it  was  not  signed  by  the 
plaintiff  personally,  and  that  it  was  not  accompanied  by  a  certificate 
of  a  superintendent  or  other  person  in  charge  of  the  work,  showing 
the  completion  of  the  work,  are  not  serious  objections  to  treating 
the  letter  as  proof,  because  none  of  these  things  is  required  in  the 
bond,  and,  chiefly,  because  the  purpose  of  the  ccmdition  in  the  bond  is 
served  by  the  particulars  stated  in  the  letter. 
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Relianfce  is  placed  by  the  defendant  upon  the  case  of  CyReilly  v. 
Guardian  Mutual  Ufe  Ins.  Co.,  60  N.  Y.  169,  19  Am.  Rep.  151,  in 
which  it  was  said: 

"  'Proof,'  as  in  addition  to  notice,  must  mean  evidence  In  some  form,  sotft 
fom  as  is  TiBual  and  customary  in  such  cases,  or  as  is  recognized  bj  law,  and 
is  calculated  to  convince  or  persuade  the  mind  of  the  trutli  of  ttie  fact  al- 
leged. The  bare  statement  of  one  ot  known  character  for  truth  might  conrince 
one  who  knew  him  of  the  reality  of  the  facts  stated  by  him ;  but  It  would  not 
be  proof,  in  any  proper  sense.*' 

That  action  was  on  a  life  insurance  policy,  which  provided  as  a  con- 
dition precedent  to  a  right  of  action  thereon  that  due  notice  and  proof 
of  death  should  be  given.  An  unverified  notice  of  the  death  was  sent. 
It  was  held  that  a  mere  unverified  notice  was  not  a  sufficient  conipU- 
-ance  with  the  conditions  of  the  policy. 

The  difference  between  the  objects  and  methods  of  life  insurance 
companies  and  surety  companies  must  be  borne  in  mind.  The  former 
are  generally  mutual  in  character  and  pay  promptly,  out  of  funds  in 
which  all  of  the  policy  holders  are  mutually  interested,  without  con- 
ducting an  elaborate  investigation  into  all  the  facts  and  circumstances 
to  see  whether  there  is  not  some  possible  defense  to  the  contract  of 
insurance.  Promptness  of  payment  being  essential,  it  is  reasonable  to 
require  verified  proofs  of  death  for  the  protection  of  all  policy  holders, 
where  it  is  customaiy  to  pay  out  the  policy  holders'  money  without 
careful  independent  investigation.  Surety  companies,  on  the  other 
hand,  are  engaged  in  business  for  profit,  and  judicial  notice  may  be 
taken  of  their  common  practice  to  investigate  very  fully  before  making 
any  payment,  in  order  to  discover  some  tenable  defense  to  the  enforce- 
ment of  claims  against  them.  There  is  no  occasion,  therefore,  to  re- 
quire the  same  degree  of  proof  in  the  presentation  of  claims  against 
surety  companies  as  is  required  in  the  case  of  life  insurance  companies. 
In  the  case  of  surety  omipanies,  the  determining  factor  should  be 
-whether  the  document  relied  upon  as  proof  serves  the  purpose  of  the 
condition  in  the  bond  by  conveying  sufHdent  information  and  affording 
sufficient  opportunity  to  enable  the  surety  company  to  investigate  the 
claim  and  satisfy  itself  before  being  called  upon  to  pay. 

It  is  urged  by  the  defendant  that  the  form  of  the  letter  relied  upon 
as  proof  in  this  case  was  such  as  to  lead  the  defendant  to  expect  further 
proofs,  and  to  defer  an  investigation  until  such  further  proofs  were 
furnished.  It  is  conceded  that  the  notice  and  proof  ;ieed  not  be  in 
separate  papers.  It  must  be  admitted,  also,  that  if  the  letter  had  been 
entitled  or  indorsed  in  substance  "Notice  and  Proof,"  the  defendant, 
by  retaining  the  paper  purporting  to  constitute  proof  under  the  bond, 
would  be  estopped  from  claiming  that  it  was  entitled  to  further  proof 
without  calling  upon  plaintiff  for  same.  The  query  then  presents  itself 
whether  the  letter  does  not  purport  on  its  face  to  have  been  intended  by 
the  plaintiff  to  constitute  both  notice  and  proof.  This  must  be  answer- 
ed in  the  affirmative,  when  one  considers  the  completeness  with  which 
the  details  concemir^  the  claim  were  stated,  and  particularly  in  view 
of  the  concluding  paragraph  in  the  letter,  which  asks  the  defendant 
to  -'mail  4  check*  lor  the  amount  due,  and  notifies  the  defendant  that 
otherwise  it  would  be  necessary  for  the  claimant  "to  engage  counsel 
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to  enforce  the  collection  thereof."  If  this  document  was  not  intended 
and  understood  by  die  plaintiff  to  constitute  proof  as  well  as  notice,  it 
would  have  been  quite  absurd  for  the  claimant  to  have  demanded  im- 
mediate payment  in  view  of  the  condition  in  the  bond  postponing  lia- 
bility to  pay  until  after  the  furnishing  of  proofs.  The  defendant  was 
plainly  apprised  by  the  form  of  the  letter  that  it  was  intended  both 
as  notice  and  proof,  and  its  retention  of  the  document,  without  calling 
plaintiff's  attention  to  any  claim  that  further  proofs  were  required,  es- 
tops it  frOTi  enforcing  a  forfeiture  of  its  obligation  upon  the  mere 
ground"  of  insufficiency  in  the  form  of  the  proofs  submitted. 

The  determination  of  the  Appellate  Term  is  affirmed,  with  costs. 
Order  filed. 


CLARKE.  P.  J.,  and  DAVIS,  J.,  concur.  SCOTT  and  SMITH, 
JJ.,  dissent,  on  opinion  of  Lehman,  J.,  in  158  N.  Y.  Supp.  890. 


(Sqireme  Court,  App^te  DtvUtkm,  Fourth  Dopartmoit.  Ifordb  T,  191T.) 

1.  SHtPPXHO  <»=>33— MOBTGAQE  Ot  VltBSEL  OS  TTZRTED  STATES— BSOOBDATIOK 
WITH  Town  CLXBK — SlATUXB. 

Tbe- recording  of  diatt^  mortgages  oa  an  enrolled  and  licensed  motoi^ 
boat  or  vessel  of  tlie  United  States  In  a  town  cleri:'a  aOod  was  Inetfectu- 
al  to  give  the  mortgages  validity  as  against  an  execution  cretUtor,  under 
Rev.  St  U.  S.  S  4192  (U.  S.  Comp.  St.  1913,  J  7778),  providing  tbat  no  mort- 
gage of  any  vessel  of  the  United  States  shall  be  valid  against  any  person, 
other  than  the  grantor  or  mortgagor,  his  heirs  end  devisees,  and  persons 
having  actual  notice,  unless  recorded  in  the  office  of  the  collector  of  ctis- 
toms,  where  the  vessel  Is  registered  or  enrolled. 

[Ed.  Note.~For  other  cases,  see  Shipping,  Cent.  Dig.  Sl  109-119.] 

'2.  8H£RIIT8  and  CON8rtABZ.ES  $=»114 — LXABIUTT  TO  MoBTQAGES. 

If  diattel  mortgages  on  a  motort>oat  were  void  as  to  judgment  creditors 
from  the  time  they  secured  a  Hen  by  levy,  a  deputy  sheriff,  acting  for 
tbem  in  enforcing  the  lien  of  their  execution,  cannot  be  held  liable  by 
the  mortgagees. 

[Ed.  Note.~For  other  cases,  see  Sheriffs  and  ConstaMes,  Cent  Dig. 
1184.] 

3.  smppino  4s>33 — -yaliditt  or  mortoage  as  aoainot  lxer  of  execution — 
Statutes. 

Under  Ber.  St  U.  S.  {  4192  (U.  S.  Comp.  St  191S,  S  7778),  providing  that 
no  mortgage  of  any  vessel  of  the  United  States  shall  be  valid  against  any 
person  other  t^o  the  mortgagor,  taia  heirs  and  devisees,  and  persons  hav- 
ing actual  notice,  unless  the  mortgage  1b  recorded  In  the  office  of  the 
collector  of  cnatoms  where  the  vesael  Is  registered  or  enrolled,  where 
^ttel  nKHtcages  <m  a  mot(M4>oat,  a  vessel  of  the  United  States,  were  only 
filed  for  record  In  the  town  clerk's  office  for  the  town  where  the  owner  of 
the  boat  resided,  and  an  execution  was  levied  on  the  boat  by  a  deputy 
BherUT,  and  the  mortgagees  attended  the  sale  on  execution,  and  notified 
alt  persons  present  of  their  ntortgages,  the  mortgages  were  void  as  against 
the  lien  of  the  ezecntion,  which  attached  upon  its  ddiyery  to  the  sheriff 
and  before  the  levy  by  Code  Civ.  Proc.  |  1405. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  H  lO^Uft] 
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Appeal  from  Trial  Term,  Jefferson  County. 
Action  by  Charles  A.  Ellis  and  Harrison  D.  Cole  ag^nst  Oareooe 
E.  Rickett.   From  a  judgment  for  plaintiffs,  defendant  appeals. 

versed,  and  new  trial  ordered. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

Francis  M.  McKinley,  of  Clayton,  for  appellant. 
George  E.  Morse,  of  Clayton,  for  respondents. 

FOOTE,  J.  Defendant  is  a  deputy  sheriff  of  Jefferson  county.  As 
such  he  received  an  execution  against  the  property  of  George  W. 
Brown  on  or  about  March  IS,  1916.  This  execution  was  issued  from 
the  County  Court  of  Jefferson  county  upon  a  judgment  recovered  be- 
fore a 'justice  of  the  peace  and  docketed  in  the  Cotmty  Clerk's  OfRce 
upon  a  transcript  duly  filed.  Defendant  thereupon  levid  upon  a  motor- 
boat  named  Just  Brown  as  the  property  of  said  George  W.  Brown. 
It  was  in  fact  his  property,  but  plaintiffs,  claiming  to  hold  chattel 
mortgages  thereon,  demanded  the  boat  from  defendant,  which  being 
refused,  plaintiffs  attended  the  sale  upon  the  execution  and  notified 
all  persons  present  of  their  mortgages.  The  Just  Brown  was  an  en- 
rolled and  licensed  vessel  of  the  United  States.  Plaintiffs'  chattel 
mortgages  were  filed  only  in  the  town  clerk's  office  of  the  town  where 
George  W.  Brown  resided.  They  were  not  filed  or  recorded  as  re- 
quired by  section  4192  of  the  Revised  Statutes  of  the  United  States 
(Comp.  St.  1913,  §  7778).   That  section  is  as  follows  (section  4192): 

"Na  bill  of  sale,  mortgage,  bj-potbecatlon,  or  conveyance  of  any  vessel,  or 
part  of  any  vessel,  of  tbe  United  States,  shall  be  valid  against  any  person 
otber  than  the  grantor  or  mortgagor,  his  hdn  and  devisees,  and  persons  hav- 
ing actual  notice  thereof,  unless  such  bill  of  sale,  mortgage,  hypothecation,  or 
conveyance  is  recorded  in  the  office  of  the  collector  of  the  customs  where  audi 
vessel  Is  registered  or  enrolled." 

Defendant  having  sold  this  vessel  on  the  execution,  plaintiffs  brought 
tliis  action  to  recover  its  value  on  allegations  that  the  seizure  and  sale 
of  said  vessel  upon  the  execution  was  illegal  and  wrongful  as  to  them. 
They  have  recovered  a  verdict  of  $900  as  the  value  of  the  boat,  which 
is  less  than  the  amount  of  their  mortgage  debt. 

[  1  ]  The  learned  trial  judge  held  that  the  recording  of  the  mortgages 
in  the  town  clerk's  office  was  ineffectual  to  give  the  mortgages  validity 
as  against  the  execution  creditor,  and  that  the  federal  act  alone  ap- 
plied. This  was  undoubtedly  correct.  White's  Bank  of  Buffalo  v. 
Smith,  7  Wall.  646,  19  L.  Ed.  2U;  Aldrich  v.  Mtxa  Ins.  Co.,  8  Wail. 
491,  19  L.  Ed.  473.  He  held,  however,  that  the  notice  of  plaintiffs* 
mortgages  given  to  defendant  and  all  present  at  the  execution  sale 
was  actual  notice  to  defendant  and  the  purchaser  of  plaintiffs*  mort- 
gages, and  made  the  mortgages  valid  as  to  them  under  the  express 
terms  of  the  federal  statute,  and  rendered  defendant  liable  in  damages 
for  the  subsequent  sale  of  the  boat,  leaving  to  the  jury  only  the  ques- 
tion of  the  value  of  the  boat.  This  ruling  was  excepted  to  by  plaintiffs' 
counsel,  and  presents  the  question  of  law  for  this  court. 

[2]  It  was  not  claimed  or  proved  at  the  trial  that  either  the  de- 
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fendant  or  the  judgment  creditors  for  whom  he  was  acting  had  actual 
notice  of  plaintiffs'  mortgages  until  subsequent  to  the  levy  on  the  boat 
under  the  execution.  TTie  question,  therefore,  is  whether  the  judg* 
ment  creditors  of  Brown,  the  owner  of  the  boat,  having  acquired  an 
actual  lien  upon  the  boat  by  delivery  of  ihe  execution  to  the  sheriff 
and  actual  levy  upon  the  boat  prior  to  any  actual  notice  of  Hie  mort- 
gageSf  are  persons  as  to  whom  plaintiffs'  mortgages  are  void  for  fait- 
uK  to  file  and  record  them  with  the  collector  of  customs;  in  other 
words,  does  the  federal  act  apply  to  a  judgment  creditcu*  securing  a 
lien  by  levy  to  render  invalid  mortgages  not  filed  and  recorded  as  by 
that  act  required?  If  the  mortgages  were  void  as  to  the  judgment 
creditors  from  the  time  they  secured  a  lien  by  levy,  then  clearly  de- 
fendant, who  was  acting  for  them  in  enforcing  the  lien  of  their  execu- 
tion, cannot  be  held  liable.  Hildreth  v.  Sands,  2  J(Ans.  Ch.,  35; 
Thompson  V.  Van  Vechten,  27  N.  Y.  S6S;  Best  v.  Staple,  61  N.  Y.  71. 

The  question  of  the  applicability  of  this  federal- statute  in  favor  of 
liens  acquired  by  creditors  has  not  apparently  been  decided  authorita- 
tively. The  Supreme  Court  of  Louisiana  in  Ft.  Pitt  Nat.  Bk.  v.  Wil- 
liams, 43  La.  Ann.  418,  9'  South.  117,  has  construed  this  statute,  and 
held  that  it  was  designed  only  to  protect  persons  who  have  dealt  on 
the  faith  of  the  recorded  title,  and  does  not  enable  mere  attaching 
creditors  to  oppose  equities  which  are  valid  against  their  debtors  who 
hold  under  unrecorded  instruments.  The  same  doctrine  is  held  in 
Richardson  v.  Montgomery,  49  Pa.  203.  To  the  contrary  are  the  views 
of  the  Supreme  Judicial  Court  of  Massachusetts  and  the  Supreme 
Court  of  Ohio,  as  shown  in  Potter  v.  Irish,  76  Masd*.  (10  Gray)  416, 
and  Secrist  v.  German  Ins.  Co.,  19  Ohio  St.  476.  And  the  Supreme 
Court  of  Washington  in  Benner  v,  Scandinavian  Am.  Bk.,  73  Wa^. 
488,  131  Pac.  1149,  Ann.  Cas.  1914D,  702,  has  gone  further,  and  held 
that  the  act  renders  an  unrecorded  transfer  of  a  vessel  invalid  even 
as  against  general  creditors  who  have  secured  no  specific  lien,  where 
they  advanced  money  to  the  record  owner  on  the  faith  of  its  repre- 
sentations that  it  held  title  to  the  vessel  clear  of  incumbrance.  See, 
also,  to  the  same  effect,  Arnold  v.  Eastin*s  Trustee,  116  Ky.  686,  76 
S.  W.  855.  And  the  Circuit  Court  of  Appeals  in  the  Second  Circuit 
in  The  Vigilancia,  73  Fed.  452,  19  C.  C.  A.  528,  has  held  that  one 
having  a  lien  upon  a  vessel  as  by  a  judgment  and  execution  is  entitled 
to  ch^lenge  the  validity  of  previous  mortgages,  and  if  they  are  void 
by  force  of  any  statute,  the  Hen  must  prevail  even  though  as  between 
the  parties  the  mortgages  may  be  sufficient  to  transfer  the  title.  In 
an  early  case  in  1861  the  General  Term  of  the  Superior  Court  of  the 
City  of  New  York,  in  Parker  Mills  v.  Jacot  et  al,  21  Super.  Ct  161, 
held  that  this  federal  act  rendered  void  a  bill  of  sale  or  conveyance  of 
a  vessel  not  recorded  in  the  office  of  the  collector  of  customs  as  against 
an  execution  creditor  of  the  vendor,  unless  at  the  time  of  levying  his 
execution  the  creditor  had  actual  notice  of  the  conveyance.  These 
decisions  proceed  upon  the  ground  that  the  statute  is  intended  to  ap- 
ply in  favor  of  "any  person"  who  acquires  an  interest  in  or  lien  upon 
such  vessel.  This  interpretation  seems  to  be  the  natural  one. 

[3]  In  the  absence  of  any  authoritative  decision  from  the  Supreme 
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Court  of  the  United  StateSf  I  think  we  should  adopt  this  construction 
and  hold  the  plamtiffs*  mortgages  void  as  against  the  lien  of  the  execu- 
tion, which  attached  upon  the  delivery  of  the  execution  to  the  sheriff 
and  before  the  levy.  Section  1405,  Code  Civil  Procedure.  Notice  of 
plaintiffs*  mortgages  after  the  levy  was  too  late,  for  the  judgment 
creditors'  right  to  contest  the  validity  of  the  mor^ges  had  become 
fixed.  Best  v.  Staple,  61  N.  Y.  71,  is  not  an  authority  to  the  contrary. 
Judge  Earl  says  in  his  opinion  in  that  case: 

"As  both  Fox.  the  jQdgment  creditor,  Aid  the  defendant  had  notice  of 
plaintiff's  mortgage,  it  was  therefore  valid,  even  without  eny  record  in  the 
custom  house,  as  against  them,  *  •  *  provided  the  barge  was  a  'vessri 
of  the  United  States.' " 

In  the  statement  of  facts  prefixed  to  the  opinion  is  the  following: 

"The  plaintiff  did  not  file  his  mortgage  in  any  clerk's  office,  but  Iwth  Fox 
and  the  defendant  had  notice  thereof  at  the  time  vlt  the  edierfff's  sale." 

This  might  indicate  that  Judge  Earl  referred  to  a  notice  of  plain- 
tiflf's  mortgage  received  after  the  levy  and  on  the  very  day  of  the  sale. 
Such  is  not  the  case.  We  find  by  reference  to  the  record  in  that  case 
that  defendant,  who  was  the  purchaser  at  the  execution  sale  and  a 
brother-in-law  of  the  mortgagor,  had  knowledge  of  plaintiflfs  mort- 
gage at  the  time  it  was  m^ide,  and  that  Fox,  the  judgment  creditor,  had 
such  knowledge  before  he  recovered  his  judgment. 

Defendant  is  protected  in  proceeding  to  sell  the  boat,  inasmuch  as 
the  lien  of  the  execution  was  superior  to  that  of  plaintiffs'  unrecorded 
mortgages.  ^ 

The  judgment  must  be  reversed  and  a  new  trial  ordered,  with  costs 
to  the  appdlant  to  abide  the  event.  All  concur. 


(Supreme  Court,  Appellate  Division,  First  Department.   April  5,  1917.) 

1.  WiLLe  ®=3428 — Fbobats — Rbs  Judicata — Validity   of  Fbovisions  of 

Will. 

While  the  decree  of  the  Surn^te's  Court  admitting  a  will  to  probate 
is  conclusive  as  an  adjudication  that  the  will  was  validly  executed  as  the 
last  will  and  testament  of  decedent,  as  no  question  as  to  the  rallditjr  of 
the  provisions  of  the  will  la  necessarily  involved  in  the  probate  proceed- 
ing, the  decree  in  that  proceeding  Is  not  res  judicata  of  such  question. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  |  017.] 

2.  Wills  ®=>S1— Consteuctiqn — Tkust. 

Where  will  established  a  trust  providing  that  a  portion  of  the  income 
from  real  estate  should  be  appropriated  to  pay  off  the  mortgages  and  Id- 
cumbnmces,  etc..  and  the  remainder  to  be  divided  among  bis  widow  and 
children,  although  the  provision  for  the  approprbition  to  paying  off  mort- 
gages was  iDvalld,  being  In  effect  an  Increase  of  the  prlndpal,  sncb  pro- 
vision will  not  defeat  the  whole  trust  provision,  as  It  may  be  cut  oat 
without  wholly  defeating  the  Intention  of  the  testator,  so  that  the  bene* 
flclarles  will  be  entitled  under  the  trust  provision  to  receive  the  whole  net 
income  from  the  beginning, 

[£d.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  |}  201,  202.] 
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3.  FntpiTOZTiss  «ES»4(169— OoHsnttronoK— TsuR. 

A  provision  in  a  will  that  tlie  corpus  of  the  estate  shotild  be  divided  be- 
tween the  testator's  widow  and  children,  "when  my  youngest  child  living 
at  the  time  of  my  death  shall  arrive  at  the  age  of  45  yefirs,"  was  not 
void  as  providing  for  a  term  extending  beyond  one  life,  since,  where  a 
trust  is  limited  upon  a  certain  person  gaining  a  given  age,  it  Is  to  be  con- 
strued as  If  it  was  in  tmns  provided  that  the  trust  was  to  continue  until 
the  person  upon  whose  age  It  was  limited  attains  the  given  age  or  sooner 
dies. 

[Ed.  Note. — For  other  cases,  see  Perpetuities,  Cent.  Dig.  (  33.] 

4.  PEBPETurriES  «=5>4(16) — CoNSTRUtnioN — Tedst. 

If  a  provision  in  a  will  read  that  the  distribution  of  a  trust  fund  must 
be  made  when  the  youngest  daughter  of  the  testator,  if  living,  would  at- 
tain the  age  of  46  years,  limiting  the  trust  to  a  fixed  period  of  time,  it 
would  destroy  the  whole  trust  and  defeat  the  will  of  the  testator. 

ElSd.  Note.— £V>r  other  cases,  see  Perpetuities,  Cent.  Dig.  9  33.] 

Bbearn,  J.,  dlBsentlng. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Albert  J.  Appell  against  Anna  T.  Appell  and  others. 
From  an  order  dismissing  the  complaint  upon  the  pleadings,  plaintiff 
and  defendant  Emelia  A.  Sauer  appeal.  Affirmed. 

Argued  before  CLARKE,  P.  T.,  and  LAUGHUN,  SCOTT.  DA- 
VIS, and  SHEARN,  JJ. 

Carlisle  Norwood  and  Charles  A.  Flammer,  both  of  New  York  Gty, 
for  appellants. 
Gustav  Ivange,  Jr.,  of  New  York  City,  for  respondents. 

SCOTT,  J.  The  action  is  for  the  partition  of  the  real  property 
which  belonged  to  Jacob  Appell  at  the  time  of  his  death,  and  the  only 
question  presented  is  as  to  the  validity  of  his  attempted  dispositi(Hi  of 
his  property  by  his  last  will  and  testament.  If  such  disposition  was 
vaJid,  the  plaintiff  and  other  heirs  at  law  of  said  Jacob  Appell  have  no 
present  title  to  the  real  estate  which  would  entitle  them  to  a  partition. 
If  invalid,  the  testator  died  intestate  as  to  his  real  property,  and  an 
action  for  partition  will  lie. 

[1]  The  will  was  duly  admitted  to  probate  by  a  decree  of  the  Surro- 
gate's Court.  That  decree  is  conclusive  as  an  adjudication  that  the 
will  was  validly  executed  and  is  the  last  will  and  testament  of  the  dece- 
dent But  no  questi(Hi  as  to  the  validity  of  any  provision  of  the  will 
was  necessarily  involved  in  the  probate  proceeding,  and  the  decree  in 
that  proceeding  is  consequently  not  res  adjudicata  of  the  question  pre- 
sented on  this  appeal. 

[2-4]  The  will  of  Jacob  Appell  gave  all  of  his  property  to  his  ex- 
ecutor and  executrix,  in  trust  to  collect  and  receive  the  rents,  issues, 
and  profits  of  the  real  estate  (of  which  he  held  many  parcels)  and  the 
income  of  the  personal  property,  and  out  of  the  net  revenue  to  pay  an- 
nuities to  his  widow  and  each  of  his  children.  Next  they  were  to  cre- 
ate out  of  said  net  inccune  "a  so-called  sinking  fund  with  which  to  pay 
off  and  discharge  the  mortgages  and  other  incumbrances  of  or  upon 
my  real  estate,  or  to  be  used  in  the  improvement  of  said  property." 
After  all  the  mortgages  and  incumbrances  had  been  thtis  paid  off,  tiie 
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trustees  were  directed  to  divide  the  whole  of  the  net  income  between 

testator's  widow  and  children. 

That  the  provision  for  the  accumulation  of  the  income  and  its  ap- 
propriation to  paying  oft  mortgages  and  incumbrances  is  invalid  is  clear, 
and  is  not  disputed.  But  it  is  equally  clear  that  it  may  and  should  be 
cut  out,  as  so  doing  will  not  wholly  defeat  the  intention  of  the  testa- 
tor. Hascall  v.  King,  162  N.  Y.  134,  56  N.  E.  515,  76  Am.  St.  Rep. 
302.  By  this  means  the  trust  provision  for  the  benefit  of  the  widow 
and  children  will  be  preserved,  the  only  effect  being  that  the  benefi- 
ciaries will  be  entitled  to  receive  the  whole  net  income  from  the  be^n- 
ning. 

A  second  objection  urged  by  the  appellants  is  that  the  whole  trust 
provision  is  void,  because  the  term  of  tiie  trust  is  not  limited  by  a  life 
or  lives,  but  by  a  fixed  period  of  time.  The  provision  of  the  will  is 
that  the  corpus  of  the  estate  shall  be  divided  between  the  testator's 
children  "when  my  youngest  child  living  at  the  time  of  my  death  shall 
arrive  at  the  age  of  forty-five  years."  This  necessarily  fixes  the  end 
of  the  trust  term,  because,  when  the  corpus  is  divided  and  distributed, 
the  trust  ipso  facto  comes  to  an  end. 

The  af^ellants  would  have  us  read  the  clause  fixing  the  termination 
of  the  trust  as  if  it  read  that  the  distribution  was  to  be  made  when  the 
yoimgest  daughter,  if  living,  would  attain  the  age  of  45  years.  The 
clause  is  not  so  written,  and,  if  so  read,  it  would  destroy  the  trust  and 
defeat  the  will  of  the  testator.  But  the  question  is  not  a  new  ont.  It 
has  been  frequently  raised,  and  always  decided  the  same  way.  The  set- 
tled rule  is  that,  where  a  trust  is  limited  upon  a  certain  person  attain- 
ii%  a  given  age,  it  is  to  be  construed  as  if  it  was  in  terms  provided  that 
the  trust  was  to  continue  until  the  person  upon  whose  life  it  is  limited 
attains  the  given  age,  or  sooner  dies.  Sawyer  v.  Cubby,  146  N.  Y.  192, 
40  N.  E.  869;  Burke  v.  O'Brien,  115  App.  Div.  574,  100  N.  Y.  Supp. 
1048;  Coston  v.  Coston,  118  App.  Div.  1,  103  N.  Y.  Supp.  307;  Mat- 
ter of  Laliy,  136  App.  Div.  781.  121  N.  Y.  Supp.  467,  aff'd  198  N.  Y. 
608,  92  N.  E.  1089. 

If  we  read  the  testator's  will  in  the  light  of  this  well-settled  and  com- 
pelling rule  of  construction,  it  will  appear  that  the  trust  estate  cannot 
extend  beyond  one  life,  and  the  trust  is  not,  therefore,  in.'alid.  No 
rules  for  the  construction  of  wills  are  more  firmly  established  than  those 
which  lead  to  the  foregoing  conclusions. 

The  order  appealed  from  is  therefore  affirmed,  with  $10  costs  and 
disbursements  to  the  respondents.  Order  filed. 


CLARKE,  P.  J.,  and  LAUGHLIN  and  DAVIS,  JJ.,  concur. 

SHEARN,  J,  (dissenting).  The  action  is  brought  for  partition; 
plaintiff  claiming  that  he  is  entitled  to  one-sixth  of  the  fee  of  the 
property  mentioned  in  the  complaint,  subject  to  the  right  of  dower  of 
decedent's  widow,  the  defendant  Rosa  Appell,  who  joins  in  the  demur- 
rer. The  property  was  devised  by  the  last  will  and  testament  of  Jacob 
Appell.  The  will  was  originally  executed  in  1895,  but  was  affirmed  in 
all  respects  by  a  codicil  executed  in  1907.  The  testator  died  on  Decem- 
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ber  26,  1915,  leaving  him  surviving  his  widow,  Rosa  Appell,  and  as  his 
only  children  the  plaintiff,  Albert  J.  Appell,  and  the  defendants  Emelia 
A.  Sauer,  a  daughter,  Robert  W.  Appell,  a  son,  Matilda  A|^1I,  a 
daughter,  Anna  T.  Appell,  a  daughter,  and  Amanda  Appell,  a  daugh- 
ter, all  of  full  ^e.  The  testator,  as  the  complaint  alleges,  was  seised 
of  a  great  number  of  parcels  of  real  estate,  36  in  number,  all  of  which, 
with  the  exception  of  8,  were  inciunbered  with  mortgages,  a^regating 
$399,500.  The  wll  provided  that,  after  paying  his  debts,  all  the  re- 
mainder of  his  property  was  devised  to  executors,  in  trust  to  collect 
the  rents,  etc.,  and,  "after  paying  and  deducting  all  expenses  and  charg- 
es of  whatsoever  land,  to  dispose  of  the  net  rents  and  income  as  fd- 
lows: 

"First  To  pay  to  tila  wife  Rosa  and  to  each  of  the  children  fSOO  a  year. 
Second.  As  to  the  balance,  to  create  a  sinking  fund  with  which  to  pay  oft  and 
discharge  the  mortgages  or  to  he  used  in  the  improvement  of  his  property. 
Third.  After  paj-ing  off  the  mortgages,  to  pay  the  balance  of  the  net  rents  to 
Rosa  and  the  children  equally." 

The  period  of  the  trust  was  stated  in  paragraph  third: 
"And  uiMm  the  fbrther  tratt,  when  my  yonn^t  child  living*  at  the  time  of 
my  death  shall  arrive  at  the  age  of  fOrty-flye  (45)  years,  to  divide  the  corpus 
of  my  estate  equally  among  all  my  children,  share  and  share  alike,  the  issue 
of  any  deceased  chUd  to  take  per  stirpes  and  not  per  capita  the  ^are  their 
parent  would  if  living  have  been  entitled  to;  and  in  the  event  of  such  dis- 
tribution helng  made  during  the  lifetime  of  my  said  wife,  then  I  direct  that  the 
sum  ot  Oiree  thousand  (3,000)  dollars  be  paid  to  her  by  my  siUd  children 
yearly  and  each  year  thereafter  during  ber  nataral  life." 

The  fourth  paragraph,  giving  the  executors  power  to  mortg!^,  etc., 
said: 

"  *  •  •  It  is  my  wish  that  my  executors  should  endeavor  to  free  from 
all  liens  and  Incumbrances  such  portions  of  my  real  estate  as  they  may  deem 
It  advisable  to  retain  and  to  hold  the  same  for  the  purposes  of  the  trusts  here- 
in created ;  and  to  effect  this  and  I  expressly  direct  them  to  sell  and  dispose 
of  my  personal  estate  and  such  portions  of  my  real  estate  as  they  may  deem  it 
inexpedient  to  retain;  It  being  my  opinion  that  by  adopting  this  course  thej- 
wlU  secure  the  safest  and  best  Income  from  my  estate. 

"I  further  authorize  my  executors  to  alter,  repair  and  improve  any  part  of 
my  real  estate  as  in  their  judgment  may  seem  best." 

It  is  practically  conceded,  was  held  by  the  court  below,  and  there  can 
be  no  serious  question  but  'that  the  provision  creating  the  trust  to  pro- 
vide a  sinking  ftmd,  etc.,  is  not  valid.  The  learned  trial  justice,  how- 
ever, in  a  commencUible  endeavor  to  uphold  the  will,  decided  that  this 
could  be  excised  and  the  rest  of  the  will  upheld,  according  to  the  rule 
in  Manice  v.  Manice,  43  N.  Y.  303,  and  similar  cases.  The  decision,  in 
this  particular,  should  be  affirmed,  were  it  not  for  another  and  more 
serious  point,  which  renders  the  entire  trust  invalid,  namely,  that  the 
duration  of  the  trust  is  not  limited  upon  two  lives  in  being  at  the  death 
of  the  testator.  According  to  the  will  the  trust  terminates  "when  my 
youngest  child  living  at  the  time  of  my  death  shall  arrive  at  the  age 
of  for^-five  (45)  years."  This  is  a  limitation  for  a  term  of  years,  and 
not  upcm  the  life  of  this  child,  unless  we  read  into  the  will,  as  did  the 
Special  Term,  a  provisi<m  that  &e  trust  ^all  terminate  in  the  event 
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of  the  death  of  the  youngest  child  before  reaching  the  age  of  45  years. 
It  was  said  in  the  opinion : 

"The  law  reads  Into  the  docQmeot  such  woids  as  'or  if  she  sooner  die*  *'  (ctt- 

ing  Coston  v.  Coston.  118  App.  Dtv.  1,  4,  103  N.  T.  Supp.  307). 

This  is  true,  if  such  is  the  manifest  intent  of  the  testator,  as  the 
court  found  to  be  in  that  case,  and  in  practically  every  case  where  it 
has  ever  been  done.   No  such  intent  can  be  found  in  this  will. 

The  will  is  a  very  peculiar  one  in  several  respects.  The  testator, 
as  we  have  seen  was  a  large  owner  of  real  estate,  which  was  located 
in  the  neighborhood  of  Twenty-Third  street  and  Tenth  avenue.  His 
properties  were  heavily  incumbered.  It  was  firmly  his  opinion,  as 
he  expressed  it  in  his  will,  that  the  only  way  to  deal  with  the  situa- 
tion and  secure  a  safe  income  to  his  wife  and  children  was  that  the 
various  parcels  should  be  handled  in  an  entirety,  and  by  lopping  off 
the  undesirable  parcels  and  using  practically  all  of  the  income  of  the 
rest  the  property  finally  retained  by  the  executors  should  be  freed  of 
all  incumbrances  before  anything  more  than  the  pittance  of  $800  an-  | 
nual  income  should  be  paid  to  the  wife  and  children.  Considering  the  j 
number  of  the  parcels  and  the  size  of  the  mortgaged,  this  would  evi-  | 
dently  take  a  considerable  time,  and  the  testator  was  plainly  of  this  | 
opinion,  and  that  is  why  he  limited  the  termination  of  the  trust  un- 
til his  yout^est  daughter  arrived  at  tlie  age  of  45  years.  That  is  the 
only  purpose  that  can  be  ascribed  to  the  testator  in  fixing  this  arbi- 
trary period.  If  it  were  fixed  as  of  the  time  when  the  youngest  child 
reached  the  age  of  21,  we  might  say  that  it  was  for  tfie  purpose  of 
postponing  the  vesting  of  such  share  until  the  youngest  child  arrived 
at  years  of  discretion.  The  only  reason  for  picking  out  the  arbi- 
trary age  of  45  is  that  this,  in  the  testator's  judgment,  provided  suffi- 
cient time  to  work  out  the  real  estate  problem  and  clear  the  properties. 
The  youngest  child  was'  17  when  the  will  was  made,  so  that  on  mak- 
ing the  will  the  testator  evidently  had  in  mind  a  period  of  28  years 
for  the  consummation  of  his  plan  in  case  he  died  soon  after  making 
his  will,  for  this  youngest  child  would  not  reach  the  age  of  45  until 
August  2, 1923, 28  years  after  the  will  was  executed,  and  16  years  after 
the  codicil  was  executed. 

To  hold  that  the  testator  intended  that  the  trust  should  terminate  on 
the  death  of  the  youngest  child  would  frustrate  his  entire  scheme, 
for  if  she  died  within  a  month  after  the 'testator  died  it  would  be 
obviously  impossible  to  carry  out  the  plan  outHned  in  the  will  and 
clear  the  properties  with  the  aid  of  sales  and  accumulations  oi  net 
income.  While  his  primary  purpose  was,  as  the  learned  trial  justice 
said,  to  secure  an  income  for  his  wife  and  diildren,  it  was,  as  ex- 
pressed by  the  testator,  to  secure  the  safest  and  highest  income  and 
in  a  manner  and  according  to  a  scheme  that  he  outlined  in  the  will. 
This  object  could  not  possibly  have  been  accomplished,  as  has  been 
pointed  out,  if  the  trust  terminated  on  the  death  of  the  youngest  child 
and  if  she  died  within  a  short  time  after  the  death  of  the  testator. 
There  was  no  such  intent  expressed  in  the  will,  but,  on  the  other  hand, 
a  plain  intent  that  the  property  should  be  held  for  a  number  of  years,, 
limited  by  the  event  stated  in  the  will,  when  the  youngest  child  ar- 
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rived  at  tiie  agre  of  45,  and  that,  until  this  time  arrived,  tiiere  should  be 
no  division  of  the  property,  and  all  of  the  income,  except  that  suffi- 
cient to  pay  the  small  allowances  of  $800  a  year,  should  be  used  to 
free  the  property  from  the  mortgages.  Under  these  circumstances 
there  is  no  sanction  for  reading  a  provision  into  the  will  which  ex- 
presses an  intent  contrary  to  &e  central  scheme  of  the  testator,  found 
in  the  will  as  executed. 

Sawyer  v.  Cubby,  146  N.  Y.  192,  40  N.  E.  869,  is  relied  upon  by  the 
respondents.  In  that  case  the  testatrix  created  a  trust  of  the  residu- 
ary estate  until  her  adopted  son  should  arrive  at  the  age  of  35  years, 
when  the  principal  was  to  be  paid  by  him ;  he  getting  the  income  in 
the  meantime.  There  was  no  disposition  of  the  residuary  estate  in 
case  of  the  death  of  the  sole  life  beneficiary  before  he  should  arrive 
at  the  age  of  35  years ;  consequently  the  trust  estate  was  necessarily 
limited  upon  his  life.  As  Judge  Finch  said : 

llmltatiwi  of  35  years  was  of  a  period  less  than  bis  life  and  wholly 
wlthts  It,  hecnuae  the  trutt  ended  at  Arthur*g  death,  tchether  he  lived  to  the 
pretcHbed  age  or  not.** 

Of  course,  as  Judge  Finch  pointed  out,  tliere  being  no  disposition 
of  the  residuary  estate^  the  trust  necessarily  ended  when  the  life  bene- 
ficiary died.  In  the  case  at  bar,  there  is  no  failure  of  disposition  of 
the  residuary  estate.  It  is  definitely  provided  what  shall  be  done 
with  it  when  the  contingency  stated  in  the  will  shall  have  arrived,  and, 
further,  that  nothing  shall  be  done  with  it  until  that  time.  The  cases 
are  furdier  unlike  in  that,  in  the  Sawyer  Case,  llie  life  beneficiary  re- 
ceived the  entire  income,  whereas,  in  the  case  at  bar,  only  a  very  small 
part  of  it  went  to  the  youngest  child,  or  to  any  one  else,  but  instead 
it  was  to  be  accumulated  to  pay  off  the  mortgages.  Burke  v.  O'Brien, 
115  App.  Div.  574,  100  N.  Y.  Supp.  1048,  is  apparently  based  on  the 
Sawyer  Case,  and,  if  our  construction  of  the  Sawyer  Case  is  correct, 
the  opinion  in  the  Burke  Case  is  wrong.  Furthermore,  there  is  in 
the  opinion  no  reference  whatever  to  intention,  of  the  testator,  and  it 
was  not  considered  necessary  to  write  anjrthing  into  the  will,  as  in  this 
case,  which,  as  was  correctly  said  at  Special  Term,  is  absolutely  neces- 
sary in  order  to  sustain  it  The  other  cases  cited  by  respondents  are 
all  distinguishable. 

But,  cases  aside,  it  remains  that  the  cardinal  principle  is  that  words 
will  not  be  read  into  a  will,  except  to  express  the  testator's  intent  and 
carry  out  his  ptu*poses  as  plainly  indicated  in  the  will  as  executed. 
That  is  the  whole  point  in  this  case,  for  if  the  plain  intent  of  the  tes- 
tator was  that  his  property  should  be  divided  up  on  the  death  of  his 
youngest  daughter,  no  matter  how  soon  she  died  after  his  death,  the 
Special  Term  was  right;  otherwise,  it  was,  in  this  fundamental  re- 
spect, wrong,  and  the  whole  trust  fails.  Further,  after  cutting  the 
heart  out  of  the  will,  no  purpose  would  be  served  in  this  case  by  up- 
holdit^  the  remaining  provisions,  for,  as  the  purpose  of  the  testator 
to  have  the  income  used  to  clear  otf  incumbrances  cannot  be  carried 
out,  there  is  no  reason  why  the  widow  and  children  should  be  de- 
priv^l  of  their  inheritance  for  the  ensuing  6  years.  There  is  nothing 
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in  the  point  that  there  is  a  defect  of  parties,  for  all  of  the  children 
were  alive  and  of  full  age. 
The  ordei'  should  be  reyersed,  with  $10  costs  and  disbursements, 

and  the  demurrer  overruled,  with  $10  costs,  with  leave  to  the  defend- 
ants respondents  to  withdraw  the  demurrer  and  answer  on  payment 
of  said  costs. 


SIEGEL  et  al.  T.  MONTGOMEBT  WABD  ft  CO. 
(Snpreme  Court,  Appellate  DlTUdcm,  First  Department.  April  6,  1917.) 

1.  Contracts  ^=»332(3) — Breach — Rbiadinbss  to  Pkrfobm. 

Where  one  party  to  a  contract  repudiates  It  before  tlie  time  of  perform- 
ance, tbere  l9  an  anticipatory  breach,  rendering  unnecessary  In  the  other 
party's  action  the  allegation  of  readiness  to  perform. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  1 1SS6.] 

2.  OoHTRACTs  «=>332(S) — Bbeach— Actions — ^Pu^adino — Sufpicibnct. 

In  action  for  defendant's  alleged  breath  of  contract  to  permit  plaintiffs 
to  manufacture  garments  for  defendant,  complaint  falling  to  allege  plain- 
tifF's  readiness  to  perform,  in  the  absence  of  averment  that  the  defend- 
ant's refusal  to  permit  performance  did  not  antedate  the  time  for  per> 
formance,  was  insufficient. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  |  ICSfi.} 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Samuel  J.  Siegel  and  Michael  Goodman  against  Mont- 
gomery Ward  &  Co.  From  an  order  overruling  demurrer  to  the  com- 
plaint, and  granting  plaintiff's  motion  for  judgment  on  the  pleadings, 
defendant  appeals.    Reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT,  DA- 
VIS, and  SHEARN,  JJ. 

Joseph  M.  Hartfield,  of  New  York  City,  for  ap[>ellant  . 
Abraham  L  Smolens,  of  New  York  City,  for  respondents. 


DAVIS,  J.  The  complaint  contains  five  causes  of  action  to  recover 

$78,000  as  damages  sustained  through  the  failure  of  defendant  to 
carry  out  certain  contracts  with  the  plaintiffs.  In  each  cause  of  action 
the  plaintiffs  allege  "tfiat  the  plaintiffs  have  performed  each  and  every 
covenant  on  their  part  to  be  performed  under  said  contract."  The  ap- 
pellant claims  that  this  is  not  a  sufficient  allegation  of  due  performance 
under  section  533  of  the  Code.  The  respondent  now  admits  the  force 
of  this  claim,  and  seeks  to  uphold  the  c<Hnplaint  "as  one  for  nonper* 
formance  and  refusal  to  perform  on  the  part  of  the  defmdant." 

The  plaintiffs  are  manufacturers  of  clothing,  and  under  their  agree- 
ment with  the  defendant  they  were  to  manufacture  for  the  defendant 
certain  cloth  into  clothing  for  men  and  boys  and  they  were  to  have 
the  exclusive  right  so  to  manufacture.  The  causes  of  action  are  briefly 
stated  as  follows :  The  first  cause  of  action  is  to  recover  damages  for 
the  refusal  of  defendant  to  permit  plaintiffs  to  perform  a  contract  to 
manufacture  into  garments  certam  material  then  in  possession  of 
plaintiffs;  the  second  cause  of  action  is  for  damages  for  the  refusal  of 
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defendant  to  permit  plaintiffs  to  fill  all  the  reorders  for  garments  re- 
ceived by  defendant  for  the  fall  of  1915;  the  third  cause  of  action  is 
to  recover  damages  for  the  refusal  of  defendant  to  perform  a  contract 
to  permit  plaintiffs  to  manufacture  into  garments  certain  materials 
purchased  for  accotmt  of  defendant  from  American  Textile  Company ; 
the  fourth  cause  of  action  is  for  damages  for  the  failure  of  defendant 
to  perform  a  certain  contract  to  permit  plaintiffs  to  manufacture  into 
garments  certain  material  purchased  from  Wallach  Hoexter  &  Co. ; 
and  the  fifth  cause  of  action  is  for  damages  for  the  refusal  of  defend- 
ant to  perform  a  contract  wherein  it  agreed  to  permit  plaintiffs  to  man- 
ufacture into  garments  certain  "materials  purchased  from  "Meirihards." 

[1,2]  In  none  of  these  causes  of  action  is  there  an  allegation  of 
the  plamtiffs'  readiness  and  willingness  to  perform.  The  plaintiffs 
claim  that  such  an  allegation  is  unnecessary,  on  the  ground  that  the 
defendant  had  put  it  out  of  its  power  to  perform ;  that  it  had  com- 
mitted an  anticipatory  breach,  in  which  case  such  an  allegation  is  un- 
necessary. It  is  true  that  such  repudiation  would  be  an  anticipatory 
breach,  rendering  unnecessary  the  allegaticu  of  readiness,  for  the  plain- 
tiffs need  not  hold  themselves  prepared  thereafter.  But  there  is  noth- 
ing in  the  complaint  to  show  that  the  defendant  repudiated  the  con- 
tract before  the  time  set  for  performance.  In  this  complaint  the  par- 
ticular time  for  performance  by  defendant  is  not  stated  definitely,  and 
it  is  reasonable  to  infer  that  the  refusal  to  perform  was  made  at  the 
time  set  for  performance  and  not  before  that  time. 

We  think  the  complaint  alleges  such  a  breach  of  the  contracts  by 
the  defendant  as  to  require  the  plaintiffs  to  allege  and  prove  that  they 
were  ready  and  willing  to  perform  at  the  time  of  defendant's  refusal 
to  perform. 

The  order  overruling  the  demurrer  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  denied,  with  $10  costs,  with 
leave  to  plaintiffs  to  serve  an  amended  complaint  on  payment  of  said 
costs.    Order  filed.    All  concur. 


AMERICAN  SMELTING  A  REFTNING  CO.  T.  8TETTBNHBIM. 
(Supreme  Court,  Appellate  Division,  First  Department.   April  6,  IftLT.) 

IlfBDBAItOB  4S)>84(2) — BbOKXBB— COUMMSIONS — CONTBACTS. 

Insarflaice  Law,  i  65,  added  to  Conscd.  Laws,  c  28,  by  Laws  1911,  a  416, 
provides  that  no  iuBurance  corpomtioii,  association,  partDersbip,  Lloydi:, 
or  Individual  underwriters  authorized  to  do  any  insurance  business  in  the 
state,  or  any  (^cer,  agent,  solicitor,  or  representative  thereof,  shall  make 
any  contract  for  Insurance  on  property  or  risk  located  within  the  state,  or 
against  liability,  casualty,  accident,  or  hazard  that  may  arise  or  occur 
therein  other  than  Is  plainly  expressed  In  the  policy,  nor  shall  any  auch 
corporation,  etc..  In  any  manner  pay  or  allow  as  ao  Inducement  to  such 
insurance,  or  after  the  insurance  shall  have  been  effected,  any  rebate 
from  the  premium  specified  in  the  policy,  mat  shall  any  iDsnraaee  broker, 
bla  agent,  or  other  person,  directly  or  Indirectly,  either  by  sharing  com- 
^ffiT^mt  or  In  any  other  way,  pey  or  allow- ot  c^er  to  pay,  or  allow  as 
inducement  to  audi  Insurance,  any  rebate  txom  the  premium  specified  In 

^sdte  atlwr  cwea  ue  mum  topic  ft  KBT-NXnCBIB  In  all  Kv-Mamlwr«a  DigwU  ft  IndaxM 


264 


164  NBW  TOBX.  SUPPLBICBNT 


(Sup.  Ct. 


the  policy,  but  that  such  section  shall  not  apply  to  contracts  of  life  in- 
surajice,  or  contracts  of  Insaraace  In  ccmaectlon  with  marine  or  tranft- 
portatlon  risks,  or  to  contracts  made  by  persons  authorized  to  do  busi- 
ness under  other  articles.  Defendant  was  employed  at  a  flsed  salary  by 
plalntifl  as  an  Insurance  agent  to  procure  Insurance  and  manage  fnsnr- 
asce  matters  In  connectloa  with  plalntUTA  marine  liMunnce  and  empkv* 
ers'  liability  Insurance  and  employ^'  pension  and  workmen's  collectlre 
benefits  at  plants  owned  by  plaintiff  without  the  state,  agreeing  to  apply 
his  commissions  on  such  salary  and  to  pay  any  excess  to  plaintiff,  ex- 
cept when  to  do  so  would  be  a  violation  of  the  roles  of  the  New  York  Fire 
Insurance  Exchange  or  other  legal  organization,  or  the  laws  of  the  statf- 
where  sudb  Insurance  was  effectual.  Held,  that  defendant  waa  bound 
to  pay  the  excess  to  plaintiff,  the  Insurance  consisting  of  marine  insurance 
and  Industrial  insurance  at  plants  wholly  outside  of  the  state  of  New 
Yorli;  the  words  "such  insnrance"  applying  only  to  Insurance  on  prop- 
erty or  risk  located  within  the  stat^  or  against  liability  or  haaard  which 
might  occur  ther^n. 
{EA.  Note.— For  other  cases,  see  Insuraaoe.  Cent.  Dig.  9  lU.] 

Submission  of  controversy  between  the  American  Smelting  &  Re- 
fining Company  and  Isidor  M.  Stettenheim  on  an  agreed  case.  Judg- 
ment for  plaintiff. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN.  SCOTT.  DA- 
VIS, and  SHEARN,  JJ. 

Thomas  D.  Thacher,  of  New  York  City,  for  plaintiff. 
Jeremiah  T.  Mahoney,  of  New  York  City,  for  defendant. 

SCOTT,  J.   The  facts  agreed  to  in  this  submissim  are  succinctly 

and  correctly  stated  in  the  plaintiff's  brief  as  follows: 

The  defendant  was  employed  under  a  written  agreement  as  an  in- 
surance agent  to  procure  insurance  and  manage  insurance  matters  in 
connection  with  marine  insurance,  employers'  liability  insurance,  em- 
ployes' pension  and  workmen's  collective  benefits  at  plants  owned  by 
the  American  Smelters  Securities  Company  and  the  plaintiff,  American 
Smelting  &  Refining  Company.  He  was  to  receive  a  salary  of  $3,OJ0 
per  year,  but  agreed  to  apply  thereon  all  commissions  earned  on  in- 
surance placed  pursuant  to  his  employment,  and  also  agreed  to  pay  to 
his  employers  such  commissions  earned  in  excess  of  his  salary,  except 
when  to  do  so  would  be  a  violation  of  the  rules  of  the  New  York  Fire 
Insurance  Exchange  or  other  legal  organizations  of  like  character,  or  of 
the  laws  of  the  state  where  such  insurance  was  effectual.  This  agree- 
ment bears  date  March  7,  1910,  and  the  defendant's  terms  of  employ- 
ment was  to  expire  October  31,  1915.  Contemporaneously  a  similar 
agreement  was  made  between  the  defendant  and  trustees  representing 
the  plaintiff  and  other  companies  with  respect  to  fire  insurance,  under 
which  the  defendant  was  to  receive  a  salary  of  $17,000  per  annum  for 
a  term  of  employment  ending  October  31,  1913.  The  trustees'  agree- 
ment contained  provisions  similar  to  the  agreement  between  plaintiff 
and  defendant,  requiring  the  application  of  commissions  in  payment  of 
salary  and  the  payment  of  excess  commissions  by  the  defendant  to 
the  trustees. 

On  December  23, 1912,  an  agreement  terminating  both  of  these  s^ee- 
ments  was  made;  the  plaintiff  promising  to  pay  the  defendant  his  sal- 
ary in  full  up  to  the  eviration  of  his  term  of  employment,  and  a  simt- 
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lar  prCHnise  being  made  by  the  trustees.  Thereafter  the  trustees  paid 
the  defendant  his  salary,  and  the  defendant  in  turn  paid  to  the  trustees 
the  amount  of  commissions  earned  pursuant  to  his  employment  under 
the  trustees*  agreement;  but  the  defendant  has  refused  to  pay  the 
plaintifif  c(Mnmi5sions  in  excess  of  his  salary  earned  under  his  contract 
of  employment  with  it,  claiming  that  to  do  so  would  be  a  violation  of 
section  65  of  the  Insurance  Law  of  the  state  of  New  York. 

It  is  stipulated  that  the  commissions  earned  by  the  defendant  exceed- 
ed the  amount  of  his  salary  payable  to  the  expiration  date  of  the  con- 
tract by  57,171.26,  and  the  sole  question  to  be  decided  by  this  court  is 
whether  or  not  the  payment  of  this  amount  pursuant  to  the  ^cements 
of  tiie  parties  is  prohibited  by  section  65  of  the  Insurance  Law. 

The  case  and  submission  also  contains  the  following : 

(8)  Tbe  Insurance  placed  by  snid  Stettenbeldi  under  said  contract  consisted 
of  marine  luBuranee  on  property  partly  within  and  partly  without  the  state 
of  New  Ycik,  and  of  the  employer^  llaUUty  insarance,  employ^  pensions  and 
wm-loiien'a  collective  benefits  at  plants  of  the  American  Smelting  ft  Befinlng- 
Company  which  were  wholly  without  the  state  of  New  York. 

(9)  Tfae  application  of  the  commissions  earned  1^  said  Stetteabeim  in  pay- 
ment of  hia  said  salary  of  three  thousand  dollars  ($8,000)  per  year  and  the 
payment  of  the  commlsBlona  earned  by  him  In  excess  of  said  snm  were  not  in 
violatlwi  of  the  rules  of  the  New  York  Fire  Exchange,  or  of  the  laws  of  the 
state  where  such  lusumuce  was  effectual,  or  of  any  local  ot^anlzations  similar 
in  character  to  the  New  York  Fire  Exchange  In  such  states  where  such  In- 
surance was  placed,  except  and  unless  such  application  and  payment  may 
bave  been  in  vlolatim  of  secttm  65  of  the  Insurance  Laws  of  Vbe  state  of 
Xew  York. 

Section  65  was  originally  added  to  the  Insurance  Law  by  Laws  1911, 
c.  416.  It  has  twice  been  amended  (Laws  1912,  c.  225 ;  Laws  1913, 
c.  25),  but  the  amendments  do  not  affect  the  questitm  now  to  be  con- 
sidered. In  so  far  as  the  section  affects  that  question,  it  reads  as 
follows : 

"Sec  6&  JCebatiHff  and  DtaorinUnationt  ProhVMed.  No  insurance  corpora- 
tion, association,  partnership,  Lloyds  or  individual  underwriters  authmlzed  or 
permitted  to  do  any  Insurance  business  within  this  state,  or  any  officer,  agent, 
solicitor  or  representative  thereof,  shall  make  any  contract  for  such  Insurance, 
on  property  or  risle  located  within  this  state,  or  aoalnst  Kaiilify,  casualty, 
accident  or  hazard  that  mav  ari»e  or  occur  therein  or  agreement  as  to  such 
contract,  other  than  as  plainly  expressed  in  the  policy  issued  or  to  be  issued 
tliereon :  nor  shall  any  such  corporation,  association,  partnership,  Lloyds  or 
individual  underwriters,  or  officer,  agent,  solicitor  or  representatire  thereof, 
directly  or  Indirectly  in  any  manner  whatsoever,  pay  or  allow  or  offer  to  pay 
or  alUrw  as  Inducement  to  ««eh  innironee,  or  after  the  Insurance  shall  have 
been  effected,  any  rebate  from  the  premium  which  Is  specified  in  the  policy 
or  any  si>ecial  favor  or  advantage  In  the  dividends  or  other  benefit  to  accrue 
thereon,  or  any  valuable  consideration  or  inducement  whatever,  not  specified 
in  the  policy  or  contract  of  insurance,  or  give,  sell  or  purchase,  or  offer  to 
eive,  sell  or  purchase,  as  inducement  to  such  Insurance  or  In  connection 
therewith,  any  stock,  bonds  or  other  securities  of  any  Insurance  company,  or 
other  corporation  or  association,  or  any  dividends  or  profits  accrued  thereon, 
or  anything  of  value  whatsoever,  not  specified  in  the  p(^icy,  nor  shall  any 
Insnrance  broker,  his  agent  or  representative,  or  any  other  person,  directly  or 
indirectly,  either  sharing  commissions  or  In  any  manner  whatsoever  pay 
or  allow  or  oflter  to  pay  allow  as  Indacemoit  to  incHFOfuje,  or  after  the 
iDsuraDce  shall  have  bera  effected,  any  rebate  from  the  premlam  which  is 
spedfled  In  the  policy;  nor  shall  the  insured,  hla  agoit  or  representative^ 
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directly  or  Indirectly  accept  or  knowingly  recelTO  any  mdi  rebate  from  the 
premium  spedfled  In  the  policy.  •  •  •  This  section  shall  not  apply  to  any 
contract  of  life  insurance  nor  to  any  contract  of  Insurance  upon  or  In  conoec- 
tlon  with  marine  or  transportation  risks  or  hazards  other  than  contracts  for 
automobile  Insurance,  nor  to  contracts  made  by  persons,  associations  or  cor- 
porations authorized  to  do  business  under  articles  6,  6,  7  and  9  of  this 
chapter." 

Reduced  to  its  simplest  terms,  the  questicMi  involved  is  whether  the 
words  "such  insurance,"  as  used  throughout  the  portion  of  the  sec- 
tion above  quoted,  applies  only  to  "insurance  on  property  or  risk  lo- 
cated within  this  state,  or  against  liability,  accident  or  hazard  that  may 
arise  or  occur  therein,"  or  whether  the  words  "such  insurance"  should 
be  construed  only  to  designate  the  kind  of  insurance  as  to  which  re- 
bating is  prohibited  without  regard  to  the  location  of  the  risk  or  prop- 
erty insured,  or  the  place  at  which  the  loss  may  occur.  The  former 
constructicm  is  cmtended  for  by  the  plaintiff ;  the  latter  by  the  defend- 
ant 

The  first  consideration  to  be  observed  is  that  the  portion  of  the  sec- 
tion applicable  to  the  question  at  issue  is  contained  in  a  single  sentence, 
and  that  it  is  designed  to  prevent  a  single  practice,  to  wit,  rebating,  or 
its  equivalent,  either  by  an  insurer  or  by  a  broker.  It  would  be  a  nat- 
ural conclusion,  therefore,  that  the  whole  clause  was  intended  to  apply 
to  the  same  subject-matter,  and  that  wherever  the  word  "such'*  is  used 
it  should  be  construed  as  referring  back  to  a  common  subject-matter. 

The  word  "such,"  when  used  in  a  contract  or  statute,  must,  in  order 
to  be  intelligible,  refer  to  some  antecedent,  and  will  generally  be  con- 
strued to  refer  to  the  last  antecedent  in  the  context,  unless  some  com- 
pelling reason  appears  why  it  should  not  be  so  construed.  The  first 
clause  in  the  section  quoted  forbids  any  insured  or  agent  to  make  any 
contract  for  insurance  or  agreement  as  to  such  contract  other  than  as 
plainly  expressed  in  the  contract.  This  clause  clearly -and  beyond 
question  is  limited  to  insurance  on  property  or  risk  located  witihin  this 
state,  or  against  liabili^,  casualty,  accident,  or  hazard  that  may  arise 
or  occur  ''therein" — ^i.  e.,  within  tliis  state.  These  words  of  limitation 
serve  to  indicate,  not  only  the  kind  of  insurance  to  which  the  first 
clause  was  intended  to  apply,  but  also  the  kind  of  insurance  with  which 
the  Legislature  intended  to  deal.  These  words  furnish  a  perfect  an- 
tecedent for  the  words  "such  insurance"  as  written  into  the  subse- 
quent clauses  of  the  same  sentence.  So  construed,  the  sentence  deals 
completely  and  comprehensively  with  the  subject-matter  of  the  legisla- 
tion. 

The  defendant  would  have  us  divide  the  sentrace  into  four  inde- 
pendent and  unrelated  clauses — one  dealing  with  the  inclusion  of  all 
agreements  in  the  insurance  contract,  another  forbidding  rebating  by 
the  insurer,  still  another  forbidding  rebating  by  a  broker,  and  the 
fourth  forbidding  the  acceptance  of  rebates  by  the  assured.  To  this 
it  may  be  replied  that,  if  the  Legislature  had  intended  to  enact  the  sec- 
tion in  this  form,  it  could  easily  have  done  so,  and  the  fact  that  it  has 
not  done  so  is  an  indication  that  it  did  not  intend  so  to  do.  But,  even 
if  we  so  divide  the  section,  the  question  as  to  what  was  meant  by  the 
term  "such  insurance"  would  still  survive,  and  the  words  of  limitation 
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in  the  first  clause  would  still  remain  the  last  ant^edent  in  the  context, 
and  would  naturally  serve  to  qualify  and  define  the  words  "such  in- 
surance" in  the  later  clauses. 

As  it  is  stipulated  that  the  insurance  placed  by  defendant  cor^isted 
either  of  marine  insurance,  which  is  expressly  excepted  from  ll.e  opera- 
tion of  the  section,  or  of  industrial  insurance  at  plants  of  plaintiff 
wholly  outside  the  state  of  New  York,  we  are  of  the  opinion  diat  sec- 
tion  65  of  the  Insurance  Law  interposes  no  l^;al  obstacle  to  the  ful- 
fillment by  defendant  of  the  contracts  embodied  in  the  submission. 

There  mi«t  therefore  be  judgment  for  the  plaintiff  as  prayed  for, 
but  under  the  terms  of  the  submissicHi  without  costs.  Settle  order  on 
notice.   All  concur. 


HARBISON  T.  REPEm,  Inc.  " 
(Supr^e  Court,  Appellate  DlTlalon,  First  Department.    April  S,  IWl.) 

1.  GoBPORATioNS  «=>398(1) — CoiTTBACTO— Powers  or  Stockholdebs. 

Corporation  stocbbolders  cannot.  In  absence  of  autborlty  conferred 
the  corporation,  bind  It  on  an  employment  contract. 

[Ed.  Note.— For  other  cases,  see  Corporatloos,  Cent.  Dig.  |  1S82.] 

2.  HASTBa  AND  BSBTART  «=»40(3) — ACTIOIIT  FOK  WBONQFUI.  DISCHABOE — EVI- 

DKNCE. 

In  servant's  action  for-  wrongful  discharge,  evidence  held  Insufficient 
to  sustain  judgment  In  his  favor. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  i  49.] 

Appeal  from  Appellate  Term,  Hrst  Department. 

Action  by  Lewis  Z.  Harrison  against  Repetti,  Incorporated.  From 
an  order  (160  N.  Y.  Supp.  1018)  reversing  an  order  setting  aside  ver- 
dict for  plaintiff,  defendant  appeals  by  permission.  Reversed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT,  and 
DAVIS,  JJ. 

Harry  D.  Nims,  of  New  York  City,  for  appellant. 
Daniel  F.  Murphy,  of  New  York  City,  for  respondent 

DAVIS,  J.  The  order  of  the  Appellate  Term  granted  a  new  trial 
and  reinstated  the  verdict.  The  complaint  alleges  that  on  April  4, 
1914,  the  defendant  wrongfully  dischai^ed  the  plaintiff.  Plaintiff  al- 
leges that  he  became  the  general  manager  of  the  defendant  for  one  year 
from  March  13,  1914,  under  an  agreement  between  the  plaintiff  and 
defendant,  entered  into  on  said  March  13,  1914,  and  ^t  he  was  to  re- 
ceive a  salary  of  $3,120,  payable  at  the  rate  of  $60  each  wedc.  The 
answer  is  a  general  denial. 

[1]  The  plaintiff  became  the  general  manager  and  treasurer  of  the 
defendant  corporation  in  October,  1912,  and  remained  in  its  employ 
until  April  4,  1914,  the  date  of  his  discharge.  In  support  of  his  cause 
of  action  plaintiff  showed  that  on  March  13,  1914,  while  he  was  in  the 
employ  of  the  defendant  as  general  manager  at  $40  per  week,  Hoyt  & 
Reese  bought  a  controlling  stock  interest  in  the  defendant.  It  appears 

^»Por  oOier  cases  see  same  topic  *  KBY-NUHBSR  In  aU  Kej'Nambu-ed  DlcesU  A  laOeM 
164N.Y.S.— 17 


Digitized  by 


258 


KM  NBW  TOBK  81TFPLBMBNT 


(Sup.  Ct 


that  Hoyt  &  Reese  had  been  contemplating  this  purchase  since  the  pre- 
ceding January,  for  in  that  mtKith  Hoyt  told  plaintiff  that  he  and  Reese 
had  arranged  to  buy  tiie  Repetti  business,  and  that  they  would  like  the 
plaintiff  to  remain  witli  them  as  their  general  muiager.  After  some 
bargaining  as  to  terms,  it  was  agreed  Mtween  Hoyt  &  Reese  and  the 
plaintiff  that  the  latter  should  become  general  manager  for  one  y^ 
at  $60  a  wtek,  and  it  was  further  agr^  that  Hoyt  &  Reese  would 
give  the  plaintiff  $25,000  of  the  capital  stock  of  defendant.  It  is  al- 
leged that  this  agreement  was  made  on  March  1 3, 1914,  but  whether  be- 
fore or  after  ti»e  transfer  of  the  stock  control  to  Hoyt  &  Reese  is  not 
quhe  clear.  It  does  appear,  however,  that  neither  Hoyt  nor  Reese  was 
an  officer  of  the  corporation  until  April  4,  1914,  and  it  is  claimed  that 
the  latter  had  no  authority  to  bind  the  corporation  by  the  alleged  con- 
tract of  employment.  Of  course,  as  mere  stockholders  ^ey  could  not 
bind  the  corporation,  unless  the  corpK'ation  itself  conferred  authority  | 
upon  them  in  this  respect 

The  respondent  claims  that  there  is  evidence  here  from  which  a  jury 
might  infer  that  the  defendant  had  conferred  authority  upon  Hoyt  & 
Reese  to  employ  plaintiff,  or  had  ratified  their  act  in  employing  the 
plaintiff.  He  relies  in  part  upon  the  fact  that  his  salary  was  dianged  | 
by  resolution  of  the  board  of  directors  on  March  21,  1914,  from  £40  j 
to  $60  per  week,  and  argues  that  from  this  fact  the  jury  might  infer 
loiowledge  and  a  ra,ti6cation  on  the  part  of  the  corporation  of  the  am- 
tract  made  by  Hoyt  &  Reese.  It  also  appears  that  the  corporation  re- 
tained plaintiff  at  that  salary  for  three  weeks  after  Hoyt  &  Reese  got 
the  stock  control,  and  from  this  evidence  he  claims  that  the  jury  might 
infer  that  the  contract  was  ratified  by  the  corporation.  1 

[2]  Certain  rest^utions  of  the  board  of  directors  of  defendant  were  i 
put  in  evidence;  but  these  resolutions  show  that,  while  defendant  ] 
agreed  to  pay  plaintiff  $60  per  week  as  manager,  it  expressly  limited  the  | 
obligation  to  a  weeldy  hirii^,  and  discharged  plaintiff  after  three  wedcs 
of  service.  These  resolutions  tend  to  sustain  tiie  claim  of  defendant  | 
that  it  did  not  authorize  or  ratify  a  yearly  hirii^  of  the  plaintiff.  We 
think  the  verdict  of  the  jury  was  wrcmg,  and  that  the  order  of  the  I 
City  Court  setting  aside  the  verdict  and  granting  a  new  trial  was  right.  I 

The  determination  of  the  Appellate  Term  is  accordingly  revereed,  j 
with  costs,  and  the  order  of  the  City  Court  is  reinstated  and  ^rmed,  i 
with  costs.   Order  filed.  All  concur. 


(Supreme  Oourt,  Appelate  Division,  first  Department.   April  5,  1917.) 

CouBTS  ^3l4 — JuBisDicnoN— Statdtxs — Reiboaotitb  BFracT. 

Oode  CiT.  Proc.  |  1780,  aubd.  4,  which  became  effective  September  l, 
1913,  and  which  allowed  a  right  of  action  against  a  foreign  corporation 
by  a  nonresident,  where  the  foreign  corporation  was  doing  business  with- 
in the  state,  was  not  retroactive,  and  does  not  give  the  conrt  jurisdiction 
of  a  suit  begun  thereafter,  for  breadb.  by  a  forMgn  cotporation  of  its 
ocmtract,  made  outside  the  state,  to  employ  outside  the  state  plaintUf, 
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wbo  was  a  nonresident  of  the  state,  since  that  section  did  not  merely 
change  the  procedure,  Init  supplied  a  remedy  where  previously  there  was 
none. 

[Ed.  Note.— For  other  cases,  see  (Courts,  Cent,  Dlj.  |  89.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Harrison  Morrison  against  the  Baltimore  &  Ohio  Railroad 
Company.  Judgment  for  the  plcuntiff,  and  defendant  appeals.  Re- 
versed, and  complaint  dismissed. 

Argued  before  CLARKE,  P.  U  and  LAUGHIJN,  SGOTT, 
SMITH,  and  SHEARN,  JJ. 

Lyle  H.  Hall,  of  New  York  City,  for  appellant 
John  Ridout,  of  Washington,  D.  C,  for  respondent 

SHEARN,  J.  The  defendant  challenges  the  jurisdiction  of  the 
court  to  entertain  the  action.  Plaintiff  sues  upon  an  alleged  agreement 
of  tiie  defendant,  a  foreign  corporation,  made  in  the  l^strict  of  Co- 
lumbia, where  plaintiff  resided  long  prior  to  the  agreement,  and  at 
the  time  of  the  agreement,  and  at  the  time  of  the  trial,  whereby  de- 
fendant promised  to  give  plaintiff  "permanent  employment  in  consid- 
eration of  plaintiff's  refraining  from  suing  the  defendant  for  its  neg- 
ligence in  causing  the  loss  of  plaintiff's  leg  while  engaged  in  its  em- 
pl(^ment.  The  accident  occurred  in  February,  1907,  in  Washington. 
The  allied  agreement  was  made  in  January,  1908.  The  breach  oc- 
curred on  June  24,  1908,  and  this  action  was  b^un  on  September  11, 
1913. 

At  the  time  the  alleged  cause  of  action  a<x:rued  no  right  of  action 
thereon  existed  in  the  courts  of  this  state.  On  September  1,  1913, 
subdivision  4  of  section  1780  of  the  Code  became  efiFective,  creating 
and  allowing  a  right  of  action  against  a  forei^  corporation  by  a  non- 
resident "where  a  foreign  corporation  is  domg  business  within  this 
state."  Unless  this  amendment  was  retroactive,  this  action  cannot  be 
maintained.  It  was  not  retroactive,  as  dearly  follows  from  the  de- 
cision in  Jacobus  v.  Colgate,  217  N.  Y.  235,  111  N.  E.  837,  holding 
that  die  amendment  to  the  Code  in  section  9^a,  which  became  effec- 
tive September  1,  1913,  and  permitted  an  action  to  recover  dam^es 
to  be  maintained  in  this  state  for  injuries  to  real  estate  situated  with- 
out the  state,  was  not  retroactive.  This  was  not  a  change  of  proce- 
dure. The  amendment  supplied  a  remedy  where  previously  there  was 
n<Mie  of  any  kind.  So  to  do  creates  a  ri^t  of  action.  Judge  Cardozo 
says  in  Jacobus  v.  Colgate,  supra : 

"To  supply  a  remedy  where  prerioasly  there  waa  none  of  any  kind  is  to 
create  a  right  of  action.  We  need  not  dwell  upon  the  question  whether, 
befwe  this  amendment  of  the  Code,  a  tre^ass  on  foreign  lands  was  rec<^- 
nized  by  our  law  for  any  purpose  as  constituting  a  wrong.  Dicey,  Conflict  of 
laws  {2d  Ed.)  pp.  31,  82.  If  we  recognized  it  as  a  wrong,  we  gave  no  redress 
for  It.  If  the  Injured  owner  had  suffered  an  impairment  of  his  right,  he  nail 
none  the  less  no  right  of  action.  He  may  have  bad  one  under  the  laws  of 
some  other  state  or  country.  He  bad  none  under  our  laws.  His  cause  of 
action  till  then  was  looO,  and  limited  by  the  boundariee  of  the  state  where  the 
wrong  was  done." 
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It  is  no  answer  to  say  that  the  courts  of  this  state  have  always  rec- 
ognized that  breaches  of  contracts  were  wrongs.  As  Judge  Cardozo 
says,  assuming  that  our  courts  recognized  a  trespass  on  foreign  lands 
as  a  wrong: 

"If  we  recognized  it  as  a  wrong,  we  gave  no  redress  for  IL" 

The  plaintiff  may  have  had  a  right  of  action  under  the  laws  of 
some  other  state,  but  he  had  none  under  our  laws.  His  cause  of  ac- 
tion, until  the  right  to  a  remedy  was  given  under  our  taws,  was  local, 
and  the  only  way  in  which  section  ifSQ,  subdivision  4,  could  be  con- 
strued to  give  a  right  of  action  as  of  1908,  would  be  to  hold  that  it 
was  retroactive ;  whereas,  there  is  no  indication  of  any  legislative  pur- 
pose to  make  the  amendment  retroactive.  The  suit,  uerefore,  cannot 
be  maintained. 

It  is  unnecessary  to  consider  the  effect  of  the  statutes  of  limitations 
of  the  District  of  Columbia  or  of  the  state  of  Maryland. 

Judgment  and  order  reversed,  with  costs,  and  complaint  dismissed, 
with  costs.   Order  filed.   All  concur. 


(Supreme  Court,  Ai^Uate  Division,  First  Department.    April  6,  1917,) 

1.  Appeal  and  Ebeqb  «»671(1)— Uattebs  fob  Oonsidebation — Beoobd. 

Matters  not  to  l>e  found  In  the  record  are  not  to  be  oHuidered  on  appeaL 
[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |  2867.] 

&  BviDENcs  ^>244<7) — Admibsioh — ^Attkmpt  to  Cobmtpt  Wttnbssbs. 

In  an  action  for  personal  injuries  against  a  street  railroad,  the  court's 
refusal  to  allow  the  road  to  pro^'e  the  corrupt  actions,  with  respect  to 
witnesses  for  the  road  on  former  trial,  of  a  party  employed  by  plain- 
tiff's attorn^B  as  an  investigator,  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  |  923.] 

S.  Attobnet  and  Client  ®=>77 — Attobnkts'  Fbaud — Imputatios  to  Client. 

The  evidence  was  not  Inadmissible  on  the  ground  that  the  Interviewing 
of  witnesses  and  the  search  for  evidence  was  not  within  the  scope  of 
plaintiff's  attorneys'  retainer,  so  that,  if  the  attorn^  act«d  dishonestly, 
their  fraud  could  not  be  imputed  to  plaintiff,  particularly  where,  by 
their  written  contract  of  employment,  plaiatUTs  attorneys  were  ^Lvea 
the  right  to  take  all  necessary  steps  to  enforce  plaintiff's  claim,  and 
were  to  rec^ve  a  \BTge  percratage  of  the  recovery. 

tEMl.  Note. — For  other  cases,  see  Attorn^  and  Client,  Cent.  Dig.  U 
88-eO,  132,  136.  148,  14%] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Helen  Wertheimer  against  the  New  York  Railways  Com- 
pany. Prom  a  judgment  for  plaintiff,  and  an  order  denying  motion  for 
new  trial,  defendant  appeals.   Reversed,  and  new  trial  granted. 


Argued  before  CLARKE,  LAUGHI.IN,  SCOTT,  DAVIS,  and 
SHEARN,  JJ. 

Frederick  J.  Moses,  of  New  York  City,  for  appellant 
Dew  R.  Almy,  of  New  Yoric  City,  for  respondent 


WERTHEIMER  t.  NEW  TORK  RTS.  GO. 
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SCOTT,  J.  This  is  the  usual  action  by  a  passenger  upon  a  street 
rulway  car  who  claims  to  have  suffered  injury  from  the  negligent  man- 
ner in  which  the  car  was  operated.  The  trial  was  signalized  by  what 
was  evidently  very  bitter  personal  feeling  between  counsel,  which  re- 
sulted in  innumerable  captious  and  frivolous  objecticms,  the  discus- 
sions upon  which  swelled  the  record  to  a  n^ost  unreasonable  degree. 

[1]  By  far  the  greater  parts  of  the  ai^fimient  at  bar  and  on  the 
briefs  have  been  devoted  to  matters  not  to  be  found  in  the  record,  and 
therefore  not  to  be  considered  mi  this  appeal.  In  all  this  long  record 
but  a  single  question  presents  itself  whidi  demands  our  consideration. 

This  was  the  second  trial  of  the  action,  the  first  having  apparently 
resulted  inconclusively.  Among  the  witnesses  called  by  the  defendant 
on  the  former  trial,  and  on  this,  were  a  man  named  Eidelman  and  a 
woman  named  Fried.  Upon  this  trial  the  defendant  attempted  to 
prove  that  after  the  first  trial  a  man  named  Barr,  an  "investigator"  em- 
ployed by  the  plaintiff's  attorneys,  had  visited  the  witnesses  Eidelman 
and  Fried,  and  had  attempted  by  improper  and  corrupt  means  to  in- 
duce them  to  recant  their  testimony  favorable  to  defendant,  and  to 
testify  favorably  to  plaintiff.  The  employment  of  Barr  by  plaintiff's 
firm  was  admitted,  as  it  was  that  his  duties  were  to  interview  witnesses 
and  obtain  their  statements.  -  It  was  shown  that  he  was  so  employed  at 
the  time  that,  as  is  alleged,  he  had  attempted  to  corrupt  defendant's 
witnesses,  and  that  he  called  upon  the  witnesses  named  in  compliance 
with  instructions  given  by  the  attorneys.  Precisely  what  these  instruc- 
tions were,  and  how  far  he  was  authorized  to  go,  was  excluded  on  ob- 
jection of  plaintiff's  counsel,  although  it  appeared  Uiat  the  instructions 
were  in  wnting  and  were  in  court.  Of  course,  the  inference  is  that  the 
instructions  were  of  a  diaracter  which  would  not  have  reflected  credit 
upon  their  author. 

[2]  Finally,  after  much  discussion,  the  court  refused  to  allow  the  de- 
fendant to  prove  Barr's  actions  with  respect  to  the  witnesses  named, 
and  the  defendant  duly  excepted.  This  exception  presents  clear  er- 
ror. The  question  of  the  admissibility  of  sucfa  evidence  was  carefully 
considered  in  Nowack  v.  Metropolitan  Street  Railway  Co.,  166  N.  Y. 
433,  60  N.  E.  32,  54  L.  R.  A.  592, 82  Am.  St.  Rep.  691,  where  the  con- 
tenticm  was  that  the  defendant  had  attempted^  tiirou^  an  "investiga- 
tor," to  corruptly  influence  ooaie  of  the  plaintiff's  witnesses.  It  was 
held  ^at  tiie  evidence,  although  in  a  sense  dealing  with  a  collateral 
question,  was  competent,  and  should  have  been  received,  upon  the 
ground  tfiat  it  might  be  deemed  to  amount  to  an  admission  by  the  party 
seekii^  to  corrupt  the  witnesses  that  his  own  case  was  weak  and  his 
own  evidence  dishonest.  This  conclusion  was  fortified  by  the  citation 
of  a  wealth  of  authorities,  both  iti  England  and  in  this  country.  The 
Nowack  Case  was  followed,  and  its  ruling  reiterated,  in  Lacs  v.  Ever- 
ard  Breweries,  170  N.  Y.  444,  63  N.  E.  44S,  and  the  question  may  be 
considered  as  beyond  c(»itroversy  in  the  courts  of  this  state. 

[3]  The  trial  court  placed  its  ruling  excluding  the  evidence  upon  the 
proposition  that  the  interviewing  of  witnesses  and  the  search  for  evi- 
dence in  the  case  was  not  within  the  scope  of  a  lawyer's  retainer,  and 
hence,  if  he  acted  dishonestly  in  that  regard,  his  fraud  could  not  be  im- 
puted to  his  client.  With  this  reasoning  we  are  unable  to  agree.  The 
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ultimate  question  in  every  lawsuit  is  whether  ttie  plaintiff  or  the  de- 
fendant is  entitled  to  succeed,  and  it  would  be  intolerable  that  the  par- 
ty who  ought  to  succeed  should  be  defeated  because  his  opponents'  at- 
torney resorted  to  wicked  and  a>rrupt  means  to  falsify  the  evidence 
upon  which  the  dedsion  of  the  case  was  to  turn.  A  client  who  has 
obtained  a  judgment  by  such  means  cannot  be  allowed  to  benefit  by  it 
to  the  detriment  of  his  opponent,  on  the  ground  that  he  did  not  specifi- 
cally authorize  his  attorney  to  resort  to  fraud.  In  this  particular  case 
the  objection  to  the  testimony  was  peculiarly  inopportime.  The  attor- 
neys* retainer  and  contract  of  employment  was  in  writing  and  was 
read  in  evidence.  Not  only  were  the  pl^tiff's  attorneys  specifically 
given  the  right  to  take  all  necessary  st^  to  enforce  her  claims,  but 
they  were  to  receive  for  their  services  a  large  percentage  of  the  recov- 
ery, so  that,  if  they  oxnmitted  a  fraud,  or  caused  or  permitted  their 
"investigator"  to  do  so,  they  would  personally  benefit  thereby  to  the 
extent  of  their  agreed  contingent  fee. 

It  appears  that  after  the  first  trial  one  of  the  justices,  sitting  as  a 
magistrate,  instituted  an  inquiry  into  the  acts  and  conduct  of  tlie  plain- 
tififs'  "investigator,"  taking  a  large  amount  of  evidence.  The  plaintiff 
has  btu'dened  the  files  of  the  court  by  printing,  as  a  part  of  her  brief, 
what  purports  to  be  a  copy  of  die  evident  so  taken,  and  has  argued 
at  length  that  that  record  failed  to  show  that  the  "investigator^'  had 
been  guilty  of  any  wrongful  act.  That  record  is  not  relevant  to  any 
question  presented  on  this  appeal,  and  we  have  declined  to  read  or  con- 
sider it.  It  is  enough  that  defendant  had  the  right  to  present  the  evi- 
dence to  the  jury;  its  weight  was  for  it,  not  for  the  court. 

It  follows  that  the  judgment  and  order  appealed  from  must  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event  Order  filed.  All  concur. 


(Smmone  Oonrt,  Appellate  DivislfHi,  Slrgt  Department   April  IftLT.) 

1.  Landi/)BD  and  Tbhant  ^=>184(^ — Rbcovebt  of  Deposit  bt  Tmsjarr — Iaa.- 

BILITT  FOB  BSNT. 

Under  lease  provldiDg  for  taiant'B  liability  for  rent  after  dlsposaesaloa, 
his  action  to  recoTer  deposit  made  with  landlord  to  secure  performauce  of 
the  lease  coiUd  not  be  brought  untU  termination  of  his  term,  since  Mb 
liability  for  rent  covered  by  the  deposit  could  not  be  sooner  determined, 
and  a  Judgment  awarding  hlui  the  deposit,  less  accrued  rent  when  landlord 
resumed  possession,  was  wrong. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  fl 
746-748.1 

2.  IiARDLOKD  AND  TENAITT  4s»184(2} — REOOTSKT  Of  DlPOSIT  BT  ^NAHT — BTI- 

DEKOB. 

In  such  case,  the  landlord  could  prove  reasonable  coat  of  making  re- 
IHiirs  which  tenant  bad  agreed  to  make. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  K 
745-748.]  
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Appeal  from  Trial  Tenn,  New  York  County. 

Action  by  Abraham  Sockloff  a^fainst  Maurice  J.  Burstein.  From 
judgment  upon  directed  verdict,  and  from  order  denying  new  trial,  de- 
fendant appeals.   Reversed,  and  complaint  dismissed. 

Argued  before  CLARKE.  P.  J.,  and  LAUGHUN,  SCOTT,  DA- 
VIS, and  SHEARN,  JJ. 

Jacob  Manheim,  of  New  York  City,  for  af^llant. 
Joseph  Goldfein,  of  New  York  City,  for  respondent. 

SCOTT,  J.  This  is  an  action  by  a  dispossessed  tenant  against  his 
former  landlord  to  recover  the  amount  of  a  deposit  made  at  the  time 
of  the  execution  of  the  lease.  The  clause  respecting  the  deposit  of 
the  security  reads  in  part  as  follows: 

'TRie  paitiea  of  the  second  part  bave  deposited  with  the  party  of  tlie  flnt 
part  the  Bum  of  $4,6^.66,  the  receipt  whereof  ia  hereby  acknowledged,  said 
sam  representing  two  months'  rent,  as  security  for  the  faithful  performance 
of  all  the  covenants  and  conditions  of  this  lease  on  the  part  of  the  parties  of 
the  second  part  •  •  •  The  party  of  the  first  part,  upon  the  faithful  per- 
f«mance  of  alt  the  terms,  covenants,  and  conditions  hereby  by  the  parties  of 
the  second  part,  will  return  to  the  parties  of  the  second  part  the  said  sum 
d^wslted  as  security  upon  the  expiration  of  the  term  of  this  lease.  Said  se- 
cnrity  shall  bear  Interest  at  the  rate  of  8  per  cent,  per  annum,  payable  to  the 
parties  of  the  second  part  annually  on  the  1st  day  of  November  oC  each  and 
every  year.** 

The  omitted  portions  of  the  above-quoted  clause  refer  to  a  reduction 
of  the  security  in  case  of  a  sale  or  destruction  of  the  pr(^rty,  and 
also  provide  mat  in  case  of  default  the  amount  deposited  shall  be  re- 
tained by  the  landlord  as  liquidated  damages,  and  not  as  a  penalty. 
These  provisions  are  not  involved  in  the  present  appeal.  The  lease 
also  contained  the  following  clauses : 

"That  If  the  said  premises  or  any  part  thereof  shall  become  vacant  during 
the  said  term,  or  if  the  tenancy  of  the  parties  of  the  second  part  shall  at  any 
time  be  terminated  by  their  own  act,  or  by  proceedings  brought  In  any  court 
for  that  purpose,  the  party  of  the  first  part,  or  his  representatives,  may  re-en- 
ter the  same,  either  by  for^,  dispossess  proceedings,  or  otherwise,  without 
being  liable  to  prosecutloa  therefor,  and  relet  the  said  premises  as  the 
agent  of  the  said  parties  of  the  second  part  and  receive  the  rent  thereof, 
applylitR  the  same  fbnt  to  sucb  ^penaes  as  he  may  be  put  to  tn  re>«iterhig  and 
any  other  damages  the  landlord  may  snstidn,  and  th^  to  the  payment  of  the 
rent  due  t^^  these  presents ;  the  balance,  if  any,  to  be  paid  over  to  the  par- 
ties of  the  second  part,  who  shall  remain  liable  for  any  deficiency  for  the 
balance  of  the  term  of  the  lease,  anything  herein  contained  to  the  contrary  not* 
withstanding.  The  parties  of  the  second  part  covenant  to  make  all  inside 
and  outside  repairs  to  be  made  In  and  about  the  premises,  including  roofs 
and  sidewalks,  and  to  beep  the  same  in  good  cmditlon  daring  the  continu- 
ance of  this  lease,  and  further  agree  that.  In  the  event  of  their  failure  to  make 
such  repairs,  the  party  of  the  first  part  shall  have  the  right  to  make  the  same, 
and  to  add  the  cost  thereof  to  the  monthly  rental  due  Immediately  thereafter." 

The  tenant  went  into  possession  under  the  lease,  and  occupied  the 
property  thereunder  for  a  time.  He  finally  defaulted  in  the'payment 
of  rent  and  was  dispossessed,  the  landlord  resuming  possession. 

[1]  By  the  judgment  appealed  from  the  tenant  has  been  awarded 
all  01  the  d^wsi^  less  the  amount  of  rent  which  had  accrued  and  re- 
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mained  unpaid  when  tlie  landlord  resumed  possession.  The  judgment 
is  obviously  wrong.  By  the  terms  of  the  lease  the  landlord  had  the 
right,  after  dispossession,  to  lease  the  premises  as  agent  of  the  tenant 
for  the  unexpired  term  of  the  lease;  the  tenant  agreeing  to  remain, 
liable  for  any  deficiency  between  the  rent  realized  by  such  rentii^ 
and  the  amount  of  rent  reserved  by  the  lease.  This  obligation  sur- 
vived the  determination  of  the  lessee's  tenancyr  and  was  covered  by  the 
deposited  security.  What  that  deficiency  will  amoimt  to  cannot  be  as- 
certained until  the  end  of  the  term  for  which  the  lease  was  made.  The 
action  was  consequently  prematurely  brought.  Halpem  v.  Manhattan 
Ave.  Theater  Corporation,  173  App.  Div.  610,  160  N.  Y.  Supp.  616, 
affirmed  115  N.  E.  718. 

[2]  It  was  also  erroneous  to  refuse  to  permit  the  landlord  to  prove 
die  reasonable  cost  to  him  of  making  the  repairs,  which  the  tenant  had 
covenanted  to  make  during  his  occi^ancy,  but  had  not  made. 

The  judgment  and  order  appealed  irom  are  reversed,  and  the  com- 
plaint dismissed,  with  costs  to  appellant  in  this  court  and  below.  Or- 
der filed.   All  concur. 


(Supreme  Court,  Appellate  Diviaim,  First  Department,   .^ill  6, 

1,  InsuQANCi:  (S=»711 — MuTiTAZ.  Benefit  AsBooUTioira — ^Liabxlitt — GonsAC- 

TUAt,  Obligation. 

In  action  on  policy  In  teachers'  mutual  life  amurance  aBSOctatlon, 
whose  by-laws  provided  for  tnyment  on  death  ctf  fSOO,  and  provided  for 
levy  of  assessment  <^  60  cents  on  eadi  membw  for  each  deaths  but  that 
on  flillnre  to  pay  an  assessment  a  member  should  Ipso  facto  be  suspended, 
where  the'  association  disbanded,  and  a  member  thereafter  died,  her 
beneficiary  could  not  recover  from  the  association  the  amount  of  the 
policy,  on  the  theory  of  a  contractual  obligation,  slno»  she  could  not  re- 
cover against  the  members  Individually. 

■  [Ed.  Note. — For  other  cases,  see  Insurance,  Oent.  Dig.  f  1848.J 

2.  iHsuBANCE  4=»693 — Mutual  BzNEfiT  Associations — Bt-Laws — OoNfrrauo- 

TION. 

The  by-law  of  a  mutual  benefit  association  providing  for  death  benefit 
of  certain  sum  must  be  OHutraed  with  other  by-laws  preacilblng  duty  of 
members  to  contribute,  and  has  no  greater  binding  force  than  sucb  latter 

section. 

[Ed.  Note.— For  otber  cases,  see  Insurance,  C&A  Dig.  {  1833.} 

8.  Insurance  ^=5711~Mutual  Benefit  Associations — Lxabiutt— Gohtrao- 
tdal  Obligation — "Voluntary  Association." 

Where  teachers'  mutual  life  assurance  association  by-laws  provided  for 
payment  of  $500  on  death,  and  for  levy  of  SO  cents  per  member  |>er 
death,  but  provided  that  members  should  be  Ipso  facto  expelled  on  nonpay- 
ment of  as-scRsnient,  the  assodatiou  was  a  "voluntary  association"  for 
the  mutual  benefit  of  the  members,  and  there  was  no  contractual  obliga- 
tion to  pay  the  death  benefit. 

[I?d.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  f  1848. . 

For  other  definitions,  see  Words  and  Phrases,  Second  Series.  Voluntary 
Association.] 
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Appeal  from  Appellate  Term,  First  Department.' 

Action  by  Anna  I>osciier  against  Edgar  Vanderbitt,  as  President  of 
the  Teachers'  Mutual  Life  Assurance  Association.  From  an  order 
(160  N.  Y.  Supp,  871)  affirming  a  judgment  for  $540.41  for  i^aintiff, 
defendant  appeals.   Reversed,  and  complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT,  DA- 
VIS,  and  SHEARN,  JJ. 

William  J.  Moran,  of  New  York  City,  for  appellant. 
George  H.  Taylor,  Jr.,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  The  Teachers'  Mutual  Life  Assurance  Associa- 
tion, a  voluntary  unincorporated  association  consisting  of  more  than 
seven  members,  was  organized  in  May,  1869.  Margaret  Doscher,  who 
was  one  of  the  original  members,  died  on  the  26th  day  of  April,  1915, 
having  performed  all  obligations  and  paid  all  assessments  which  she 
was  called  upon  by  said  association  to  perform  and  pay  until  her  deatii. 

Article  VII  of  the  by-laws  of  the  association  provided  for  the  pay- 
ment upon  the  death  of  a  member  of  $500  to  the  assignee  of  the  mem- 
ber. The  plaintiff  was  the  duly  designated  assignee  of  the  decedent, 
and  she  brought  this  action  against  the  [»-esident  of  the  association, 
under  section  1919  of  the  Code  of  Civil  Procedure,  to  recover  said 
death  benefit. 

The  pleadings  were  oral.  The  plaintiff  merely  alleged  generally  a 
liability  under  said  by-law.  The  answer  was  a  general  denied,  with  the 
defense  that  the  association  has  been  dissolved  and  gone  out  of  ex- 
istence. 

A  preamble  to  the  constitution  provided  that  the  object  of  the  as- 
sociation to  be  fonned  was : 

rro  give  to  eadi  and  every  member  *  *  *  the  tvportunltr  to  leave 
at  death,  to  a  properly  dedsnated  assignee,  a  snm  bereinafter  to  tw  named." 

And  said  section  of  the  by-laws  fixed  the  sum  as  stated.  Article 
IV  of  the  by-laws,  from  the  inception  of  the  organization,  provided  as 
follows : 

"Upon  receiving  from  the  treasurer  notice  o(  the  decease  of  a  member,  the 
Snandal  secretary  shall  notl^  each  ward  collector  of  such  death,  and  of  the 
lery  of  an  assessment  of  flft'7  (50)  cents  to  be  collected  from  each  snrviTlng 
member  by  the  several  department  collectors.  The  m<Hiey  Id  excess  of  Are 
hundred  dollars  ($500)  sball  be  allowed  to  accumulate,  and  whenever  It  shall 
amount  to  one  thousand  and  twenty  dollars  ($1,02101)  there  shall  be  do  call  for 
assessment  on  the  occurrence  of  a  death." 

Article  II  provided  that  the  members  should  make — 

"all  proper  provision  to  meet  the  prompt  payment  of  assessments  as  they  are 

levied." 

Article  III  provided  that  the  membership  of  any  person  failing  to 

pay  an  assessment  should  be  forfeited  ipso  facto,  and  that  he  should 
be  given  notice  thereof,  but  that  where  a  membership  was  thus  for- 
feited, or  any  member  "resigns,"  he  might  be  reinstated  as  therein  pro- 
vided. There  is  no  other  provisi(»i  in  the  coiistituti(»i  or  by-laws  re- 
tatii^  to  tiie  termination  of  a  membership  in  die  organization.  The 
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by-laws  provided  for  the  election  of  a  collector  by  the  members  in 
each  department  into  which  the  organization  was  divided,  and  that  the 
collect(»'s  should  elect  ward  collectors,  who  should  constitute  a  board 
of  managers,  who  should  have  power: 

"To  dioose  their  officers,  to  remoTe  derelict  or  unfaithful  Collectwa,  ana 
to  make,  alter,  amend,  or  abolish  b^-laws  as  they  may  see  fit." 

The  officers  provided  for  by  the  by-laws  were  a  president,  vice  pres- 
ident, recording  secretary,  financial  secretary,  and  treasurer.  The  de- 
fendant became  the  president  of  the  association  in  1911.  Thereafter 
the  membership  diminished  through  many  deaths  of  the  older  mem- 
bers and  resignations  of  younger  members  and  the  inability  to  obtain 
new  members.  On  the  30tfa  of  November,  1914,  a  letter  was  sent 
to  all  of  the  members  by  the  chairman  of  a  special  committee,  which 
evidently  had  been  considering  what  it  was  advisable  for  the  associa- 
tion to  do  in  the  circtmistances  by  which  it  was  confronted  with  finan- 
cial disaster.  The  letter  stated,  in  substance,  that  the  board  of  man- 
agers had  determined  that  it  was  advisable  and  necessary  to  discon- 
tinue the  present  plan  of  death  benefits,  and  that  a  plan  had  been 
negotiated  with  the  Travelers'  Insurance  Company  by  which  all  mem- 
bers under  65  years  of  age  could  be  insured  by  that  company  for  the 
amount  of  death  benefit  provided  by  the  by-laws  of  the  association  at 
a  cost  much  lower  than  a  policy  could  be  obtained  from'  the  insurance 
company  by  any  individual,  and  at  lower  cost  than  assessments  in  the 
organization ;  that  members  of  65  years  of  age  and  upwards  could 
obtain  a  policy,  in  smaller  amounts  stated,  at  less  than  their  assess- 
ments ;  that  the  benefits  prescribed  by  the  by-laws  of  the  association 
would  lapse  and  become  ineffective  on  a  date  to  be  fixed  by  tiie  board 
of  managers ;  and  it  was  suggested  that  members  apply  to  tfie  insur- 
ance company  in  accordance  witfi  the  plan  thus  negotiated. 

Thereafter,  and  on  the  20th  of  January,  1915,  a  notice  in  writing, 
signed  by  the  president  and  recording  secretary,  was  mailed  to  each 
member  of  the  association,  inviting  them  all  to  attend  a  meeting  to  be 
held  on  the  30th  day  of  the  month  to  take  action  along  the  lines  rec- 
ommended in  said  circular  letter  of  November  30th.  This  notice 
stated  quite  fully  and  clearly  the  circumstances  which  led  the  managers 
to  believe  that  it  was  impossible  to-  continue  the  payment  of  death 
benefits  by  Hie  association,  and,  in  substance,  that  it  was  intended  to 
pay  all  accrued  death  claims  and  liabilities  of  the  association,  and  to 
eliminate  from  the  constitution  and  by-laws  the  death  benefit  provi- 
sions, and  to  continue  the  fraternal  features  of  the  association.  At 
that  time  the  membership  numbered  between  1,300  and  1,400.  The 
meeting  called  was  attended  by  more  than  200;  but  the  decedent,  al- 
though duly  notified,  did  not  attend,  or,  so  far  as  appears,  send  any 
communication. 

At  that  meeting  a  resolution,  tiie  object  of  which  is  not  apparent, 
was  adopted,  providing  that  no  ward  collector  should  "dismiss  from 
membership  any  member  whose  name  was  on  the  roll  December  1, 
1914."  and  thereupon,  after  full  and  free  discussion,  a  preamble  and 
resolution  was  adopted  as  follows: 
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**WliereB8,  ft  Is  tbe  judgmoit  of  onr  ofBcers  and  managers  that  this  asso* 
dfttliHi  la  not  iq>on  a  safe,  sound,  and  fflidnring  baala  as  re^)ect8  Its  benefit  or 
Insurance  features,  and  that  to  secure  to  tbe  survlTlug  members  tbereof  and 
to  those  who  may  hereafter  Join  this  oi^^anizatlon  certala  definite  insurance 
benefits  that  this  oi^nlzation  be  reorganized,  and  that  tbe  members  concur 
therein ;  and  whereas,  with  respect  to  sficb  Insurance,  It  Is  the  judgment 
of  all  that  this  oi^^nlEatlon  be  reorganized  Into  a  group  of  Insured  haTlng  re- 
lations with  the  Trarelers*  Insurance  Company :  Now,  therefore,  be  it  resolv- 
ed, a  quorum  of  the  board  of  managers  of  this  organization  being  present  and 
concurring  ther^n.  that  the  benefits  of  all  living  members  In  this  organization 
be  and  the7  herel^  are  terminated,  and  are  hereby  declared  to  have  lajraed 
and  become  IneftectiTe  as  of  this  SOtli  day  of  January,  1015 ;  and  be  It  farther 
remATed.  that  this  association  be  ccmtlnued  tmly  for  tile  purpose  of  collecting 
from  the  members  and  distributing  to  the  assigns  of  deceased  membeza  any 
death  benefita  that  may  have  accrued  and  remain  unpaid." 

Thereupon  another  resolution  was  adopted,  providing  for  the  audit- 
ing of  the  books  and  the  termination  of  the  liability  of  all  fiscal 
cers  and  agents  on  the  payment  of  accrued  death  benefits,  and  on  th«r 
accounting  in  accordance  with  the  audit.   The  meeting  thereupon  ad- 
journed sine  die. 

At  the  close  of  that  meeting  those  in  attendance  formed  the  "Teach- 
ers' Group  Insurance  Association  of  Greater  New  York,"  for  member- 
ship in  which  483  applications  had  been  received.  The  decedent  re- 
fused to  join  the  new  association. 

On  the  1st  of  January,  1915,  an  assessment  of  $9  had  been  levied 
against  each  member  to  cover  18  death  claims,  which  had  accrued 
prior  to  that  time.  That  assessment  was  payable  in  installments  of 
S2  monthly  for  four  months  and  $1  for  the  fifth  month.  At  the  time 
of  the  death  of  decedent  $4  remained  unpaid  on  this  assessment,  but 
it  was  paid  on  the  13th  day  of  May  thereafter,  and  it  is  not  claimed 
that  she  had  not  paid  the  assessment  to  the  extent  that  it  had  become 
due. 

The  plaintiff  demanded  payment  of  the  death  claim,  and  on  April 
29,  1915,  the  secretary  of  the  association,  upon  whom  her  demand 
was  made,  replied,  stating  that  the  association  had  been  disbanded,  and 
that  death  claims  of  members  dying  after  January  30th  could  not  be 
considered  by  the  old  association.  No  other  assessment  was  levied 
by  the  association.  No  evidence  was  offered  with  respect  to  the 
amount  collected  on  the  last  assessment,  or  with  respect  to  the  appli- 
cation thereof  to  the  payment  of  death  claims  accruing  prior  to  the 
end  of  January,  1915.  It  was  shown,  however,  that  at  the  time  of 
the  trial  the  sum  of  about  $86  was  in  the  treasury. 

It  appears  that  the  defendant  was  present  at  the  meeting  on  Janu- 
ary 30th,  and  that  he  joined  and  became  chairman  of  the  new  organ- 
ization. It  is  fairly  to  be  inferred,  therefore,  that  he  not  only  ac- 
quiesced in,  but  favored,  the  action  taken  at  that  meetine.  It  would 
seem,  therefore,  that  he  withdrew  from  the  old  organization  and  nec- 
essarily ceased  to  be  president  thereof,  at  least  excepting  during  the 
period  for  ckising  its  affairs  in  accordance  with  the  resolution.  In- 
teresting points  have  been  argued  on  this  appeal  with  respect  to  wheth- 
er the  oflkers  of  the  association,  including  the  defendant,  who  joined 
the  new  association,  ceased  to  be  sudi,  and  as  to  whether  the  associa- 
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tion  by  the  action  taken  has  not  been  l^ally  dissotved,  and  as  to 

whether  in  any  event  the  death  benefit  by-law  thereof  has  not  been 
lawfully  abolished  by  the  vote  of  a  quorum  of  the  board  of  managers ; 
but  it  is,  I  think,  unnecessary  to  discuss  or  to  decide  those  questions. 

[1]  Ine  action  was  brought,  and  the  recovery  was  had,  and  is 
sought  to  be  sustained,  not  upon  the  theory  that  it  is  to  recover  prop- 
erty in  which  the  members  are  interested  jointly  or  in  common,  but 
solely  upon  the  theory  of  a  contractual  obligation  created  by  the  con- 
stitution and  by-laws  to  pay  a  death  benefit  of  $500,  upon  which  all 
the  members  of  the  association  are  jointly  or  severally  liable.  It  may 
be  that,  if  it  were  alleged  and  shown  that  the  association  had  on  hand 
funds  collected  by  assessments  to  pay  this  death  claim,  or  otherwise 
available  therefor-,  which  should  have  been  paid  over  to  the  plaintiff, 
the  action  would  lie  to  recover  such  property,  on  the  theory  that  it  was 
received  and  held  for  the  use  of  the  plaintiff.  Such,  however,  is  not 
this  case.  It  appears  that  no  assessment  was  levied  for  this  death  ben- 
efit, and,  while  it  was  shown  that  the  association  had  in  the  hands  of  its 
treasurer  about  $86,  it  was  not  shown  that  it  was  available  for  payipent 
on  this  claim,  or  that  the  plaintiff  was  entitled  thereto. 

Some  stress  is  laid  in  the  opinion  of  the  Appellate  Term  on  the  fact 
that  there  was  some  money  in  the  treasury,  but  the  learned  counsel  for 
the  respondent  does  not  claim  that  the  action  was  brought  to  recover 
any  property  to  which  the  plaintiff  claims  ownership  or  to  be  entitled. 
His  sole  contention  is  that  the  action  is  predicated  on  the  contract  to 
recover  the  amount  of  the  death  benefit  for  which  all  the  members  are 
jointly  and  severally  liable.  On  that  theory  there  can  be  no  recovery 
unless  the  individual  members  are  so  liable,  for  with  the  possible  ex- 
ception of  an  action  to  recover  property,  which  exception,  however, 
the  Court  of  Appeals,  in  construing  section  1919  of  the  Code  of  Civil 
Procedure,  has  not  recognized,  no  action  can  be  maintained  under  that 
section,  unless  the  members  of  the  association  could  have  been  held 
liable  either  jointly  or  severally  on  the  cause  of  acticm  without  first 
bringing  an  action  against  the  association,  and  may  be  held  liable 
jointly  and  severallv  for  any  balance  not  realized  on  an  execution 
against  the  personal  property  of  the  association.  McCabe  v.  Good- 
feUow,  133  N.  Y.  89,  30  N.  E.  728,  17  I..  R.  A.  204;  Schouten  v.  Al- 
pine, 215  N.  Y.  225,  232,  109  N.  E.  244;  People  ex  rel.  Solomon  v. 
Brotherhood  of  Painters,  218  N.  Y.  115,  123.  112  N.  E.  752. 

[2]  The  by-law  providing  for  a  death  benefit  of  $500  is  to  be  con- 
strued with  the  by-law  prescribing  the  duty  of  the  members  to  con- 
tribute thereto.  The  former  has  no  greater  binding  force  than  the 
latter.  The  individual  liability  of  the  members  was  clearly  limited  to 
an  assessment  of  50  cents  for  each  death.  The  contention  of  the 
learned  counsel  for  the  respondent  is  that  the  by-law  with  respect  to 
the  death  benefit  constitutes  a  contract  between  the  association  and 
the  beneficiary  upon  which  all  the  members  are  jointly  and  severally 
liable  for  the  entire  amount,  and  the  by-law  relating  to  the  assess- 
ments merely  constitutes  an  internal  regulation  between  those  liable, 
by  which  they  contemplated  that  a  sufficient  fund  would  thereby  be 
provided,  and  that,  even  if  the  liability  to  the  ^Utintiff  contemplated  an 
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assessment,  the  members  are  liable  jointly  and  severally  for  the  fail- 
ure of  the  officers  to  levy  and  collect  the  assessment.  Authorities  are 
cited  in  which  societies  and  associations  have  been  held  liaNe  on  that 
theory;  but  the  actions  were  on  policies  or  certificates  issued  by  COT- 
porations,  where  there  was  and  could  be  no  joint  or  several  liability  of 
the  members.  See  Stewart  v.  Thorburn,  1/1  App.  Div.  258,  157  N, 
V.  Supp.  242 ;  Ayers  v.  Order  of  United  Workmen,  188  N.  Y.  280, 
80  N.  E.  1020;  Wright  v.  Knights  of  Maccabees,  196  N.  Y.  391,  89 
N.  E.  1078,  31  I..  R.  A.  (N.  S.)  423,  134  Am.  St  Rep.  838;  Freeman 
V.  National  Benefit  Society,  42  Hon,  252;  O'Brien  v.  Home  Benefit 
Sociehr,  117  N.  Y.  310,  22  N.  E.  954. 

In  the  case  at  bar  it  is  perfectly  plain,  I  think,  that  those  who  drafted 
the  constitution  and  by-laws  of  the  association  and  organized  and  join- 
ed it  did  not  intend,  as  is  claimed  by  respondent,  to  become  jointly 
and  severally  liable  to  each  beneficiary  for  the  entire  amount  of  the 
death  benefit.  The  provision  for  the  reinstatement  of  members  who 
resigned  recognized  the  right  of  any  member  to  res^  at  will ;  and 
the  (Hily  penalty  prescribed  for  the  failure  to  pay  an  assessment  was 
forfeiture  of  membership.  These  provisions  are  inconsistent  with  a 
contractual  liability  on  the  part  of  each  member  to  beneficiaries  for 
the  whole  amount  of  die  death  benefits  which  would  continue  the  as- 
sociation, unless  it  were  dissolved  by  unanimous  consent,  possiMy  un- 
til a  particular  beneficiary  was  Uie  last  member  who  had  not  resigned 
or  whose  membership  had  not  been  forfeited  for  nonpayment  of  an 
assessment. 

[$]  This  was  in  a  strict  sense  a  voluntary  association,  not  for  en- 
gaging in  business  or  with  any  e3q)ectation  of  profit,  but  for  the  mu- 
tual benefit  of  the  members  so  long  as  they  remained  such,  in  the  form 
of  death  benefits  to  be  paid  from  a  fund  voluntarily  contributed  by 
the  members  in  paying  assessments  levied  against  them,  but  with  no 
contractual  obligation  on  the  part  of  the  members,  either  jointly  of 
severally,  to  the  beneficiaries  of  deceased  members.  See  Cochran  v. 
Boleman,  162  Ind.  659,  71  N.  E.  47,  65  L.  R.  A-  516,  I  Ann.  Cas.  388. 

It  follows,  therefore,  that  the  determination  of  the  Appellate  Term 
and  the  jud^ent  of  the  Municipal  Court  should  be  reversed,  and  the 
complaint  dismissed,  with  costs  of  the  appeal  in  each  court  and  of 
the  trial.   Order  filed.   All  concur. 


PBUDBMTIAL  INS.  CO.  OF  AMERICA  T.  NATIONAL  BANK  07  COM- 
MERCE IN  NEW  YORK. 

(Supreme  Conrt,  Appellate  Division,  First  Department.    April  5,  1017.) 

t  Banes  and  Banking  ^=>148(3) — Foeged  Indoksement — Dbpobitob's  Dott. 
It  is  not  the  duty  of  a  depositor  to  look  for  forged  Indorsements  of  the 
payees  of  chechs,  after  tbe  return  of  such  ebecks  from  its  bank. 
[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Gent.  Dig.  |  442.] 

1  Barks  and  Bankito  «»148(8) — ^Fobokd  I n dobaehb nt — Dtrrr  or  Bank. 
A  life  Insurance  company,  vpon  tbe  return  from  Its  hank  of  checks 
Issued  In  payment  of  policy  claims,  Is  not  presumed  to  know  tl:ke  algoature 
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of  the  payees,  aad  had  tfae  right  to  assume  that  ItB  bank  had  ascertained 
that  the  indorsements  on  the  diecks  were  gennlne,  as  the  duty  of  the 
hank  Is  not  limited  to  exercise  of  reasonable  diligence. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  |  442.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Prudential  Insurance  Company  of  America  gainst  the 
National  Bank  of  Commerce  in  New  York.  From  a  judgment  for  de- 
fendant, and  frtun  an  order  denying  a  motion  fcH*  a  new  trial,  plain- 
tiff appeals.  Reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
SMITH,  and  DAVIS,  JJ. 

R.  Dulany  Whiting,  of  New  York  City,  for  appellant 
Frank  Parker  Ufford,  of  New  York  City,  for  respondent. 

DAVIS,  J.  The  action  was  brought  to  recover  the  amount  of  two 

checks  drawn  by  the  plaintiff  upon  its  account  with  the  defendant — one 
dated  March  16,  1912,  in  favor  of  Rena  C.  Phipps,  for  the  sum  of  $1,- 
983.26,  and  the  other  dated  March  25,  1912,  in  favor  of  Ella  M.  Wade, 
iot  the  sum  of  $1,633.70.  Both  checks  were  sent  by  the  plaintiff  to  Ar- 
thur C.  Eaton,  its  manager  and  agent  in  Portland,  Me.,  for  transmis- 
sion to  the  payees,  in  payment  of  claims  against  the  plaintiff.  Eaton 
forged  the  names  of  the  payees  and  deposited  the  checks  in  his  account 
in  uie  Fidelity  Trust  Cc«npany  of  Portland,  Me.,  throt^h  which  tb^ 
were  collected  in  due  course  from  the  defendant,  which  charged  the 
amount  thereof  to  the  plaintiff's  account.  The  material  allegations  of 
the  complaint,  including  those  of  the  forgeries  of  the  names  of  the 
payees,  were  admitted ;  the  formal  denials  contained  in  the  answer  be- 
ing withdrawn  at  the  trial,  and  the  defendant  taking  the  affirmative. 

Briefly  stated,  the  defense  is  that  the  plaintiff  by  the  exercise  of  or- 
dinary care  and  diligence  could  have  ascertained  that  the  indorsements 
on  the  Wade  and  Phipps  checks  were  forgeries,  and  could  have  notiSed 
the  defendant  bank  in  time  to  enable  it  to  stop  payment  on  the  cheda. 
It  is  claimed  that  at  the  time  of  the  forgeries  in  question  the  plaintiff 
knew,  or  ought  to  have  known,  that  Eaton  had  committed  other  for- 
geries while  in  its  employ  between  April,  1908,  and  March  18,  1912, 
and  it  specified  a  forgery  of  an  annuity  policy  in  September,  1911,  and 
a  forgery  on  February  27,  1912,  of  the  payees'  names  on  a  check  for 
$425  to  the  order  of  John  Henry  Cuzner  and  Eva  May  Cuzner.  Be- 
cause of  this  knowledge,  actual  or  imputed,  defendant  contends  that  the 
I^aintiff  knew  that  its  manager,  Eaton,  was  not  a  proper  person  to  in- 
trust with  the  Wade  and  Phipps  checks.  It  is  quite  true  that  Eaton  did 
commit  llie  nttmerous  forgeries  chained  against  him ;  that  he  did  em- 
bezzle the  premium  funds,  and  also  forged  an  aimuity  policy.  But 
there  is  no  evidence  that  the  plaintiff  knew  of  these  delinquencies  prior 
to  March  28,  1912,  the  date  cm  which  the  latter  of  the  two  checks  re- 
ferred to  in  the  complaint  was  paid  by  the  defendant.  The  defendant 
relied  mainly  upon  its  ability  to  show  that  the  plaintiff  ought  to  have 
known  of  these  crimes  of  its  manager,  Eaton,  and  could  have  known 
of  them,  had  it  exercised  ordinary  care  in  checking  up  its  vouchers. 

All  of  the  forged  checks  were  issued  by  the  p£untiff  in  the  usual 
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course  of  its  business  for  death  claims,  except  the  Cuzner  check  which 
was  issued  for  the  cash  surrender  value  of  a  policy.  The  forgery  in 
each  instance  was  of  the  payee's  name.  There  was  no  forgery  as  to 
tiie  amount,  nor  as  to  the  name  of  the  drawer.  These  facts  are  impor- 
tant as  bearing  on  the  (question  of  what  care  the  plaintiff  was  bound 
to  exercise,  as  between  itself  and  the  bank,  to  discow  the  forgery. 
The  plaintiff  had  an  elaborate  system  for  checking  up  its  vouchers  as 
they  came  from  tJie  bank.  It  had  a  list  of  all  the  checks  drawn  by  it. 
This  was  compared  with  the  bank  book  and  check  book  and  the  re- 
turned vouchers.  The  face  of  the  vouchers  was  examined,  and  the  in- 
dorsements were  examined  to  see  if  th^  corresponded  with  the  name  of 
the  payee.  There  was  no  effort  made  to  ascertain  if  the  signature  of 
the  payee  was  gentiine.  The  defendant  claims  that  it  was  plaintiff's 
duty  to  make  such  exanunati(ui  by  comparing  the  indorsement  with  tiie 
genuine  signature  of  the  payee  then  cm  file  in  its  office  and  attached  to 
&e  proofs  of  death.  There  is  no  authority  for  this  contention.  It 
would  put  a  burden  upon  the  depositor  altogether  too  heavy  to  be  car- 
ried by  any  large  business  concern  issuing,  as  it  often  does,  hundreds 
of  checks  each  day. 

[1]  The  court  refused  the  plaintiff's  request  to  charge  that  there  was 
no  duty  on  the  part  of  the  plaintiff  to  lode  for  forged  indorsements  of 
the  payees  of  the  checks.  This  was  error.  It  was  held  in  Metallurgical 
Securities  Co.  v.  M.  &  N.  National  Bank,  171  App.  Div.  321,  157  N. 
Y.  Supp.  321,  relying  upon  Critten  v.  Chemical  National  Bank,  171  N. 
Y.  219,  63  N.  E.  969,  57  L.  R.  A.  529,  that  there  is  no  duty  imposed  on 
the  depositor  to  look  for  forged  indorsements. 

[2]  The  court  also  refused  to  charge  that: 

"The  plalntltf,  the  Prudential  Insurance  Company  of  America,  had  the 
rl^t  to  assume,  upon  the  return  of  the  two  checks,  the  subject  ot  this  action, 
that  the  defendant,  the  National  Bank  of  Commerce  In  New  Tork,  bad  ascer- 
tained that  the  Indoraementg  upon  the  said  checks  were  genuine,  and  that 
Qie  plaintiff  la  not  presomed  to  know  the  Blgnatures  oi  the  payees." 

In  reftising  the  request  the  court  said ; 

"Why,  of  course,  the  bank  Is  not  chargeable  with  knowledge  of  the  correct 
dgnatnre  of  the  payee ;  but  the  Iwnk  is  chargeable  with  reasmiable  diligence 
to  see  that  the  signature  la  not  a  forgery.  Otherwise,  I  refuse  to  charge." 

The  plaintiff  was  entitled  to  have  the  jury  instructed  as  requested, 
and  it  was  error  to  limit  the  duty  of  the  defendant  to  the  exercise  of 
reasonable  diligence.  Shipman  et  al.  v.  Bank  of  N.  Y.,  126  N.  Y.  320, 
27  N.  E.  371, 12  L.  R.  A.  791,  22  Am.  St  Rep.  821. 

As  the  errors  pointed  out  require  the  reversal  of  this  judgment,  it  is 
unnecessary  to  refer  to  others  apparent  upon  the  record.  . 

The  judgment  and  order  are  reversed,  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event.  Order  filed.  All  concur. 
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In  re  JOINEB  ST.  IN  CITY  OF  ROCHESTBB. 
KEW  YORK  CENT,  ft  H.  R.  B.  CO.  T.  BOSNEB  et  ttL 
(Supreme  Court,  Appellate  Division,  Fourtb  Departmoit   March  14,  1917.} 
L  HuniciFAL  CoBFounoNB  ^b386— DisoonTiiruAHOi  nr  Bmtzm — Dam- 


Where  property  owners,  abutting  aa  a  street,  part  of  which  was  dia- 
contlnaed.  were  tumlshed,  without  expense  to  th^,  a  modem  street 
with  all  modern  ImprOTements,  by  which  in  comparatlTelj  short  dis- 
tances they  were  able  to  reach  street  car  lines  running  to  the  center  of 
the  dty,  and  their  facilities  were  In  fact  improved,  they  are  not  damaged 
by  the  dlsconUntiance. 

[Ed.  Note. — ^For  other  cases,  Bee  Municipal  Corporations,  Cent  Dig. 
f  »29.1 

2.  MnniciPAL  CoBPoftATioNB  4=sM02(9) — JTmiBoiCTioN  or  CoDin:  on  Appeal — 

AmxUTB  Division. 

Under  Rochester  City  Charter  (Laws  1907,  e.  755)  %  446,  as  amended 
by  Laws  1911,  c,  384,  providing  that  any  person  aggrieved  by  the  report 
or  award  of  commissioners  appointed  to  assess  damages  for  the  discon- 
tinuance of  streets  may  appeal  to  the  Appellate  Division,  all  pertinent 
provisions  of  the  Code  of  Civil  I'rocedure  relating  to  an  appeal  from  an 
order  applying,  the  Apellate  Division,  on  an  appeal  in  sucli  case,  may 
review  both  questions  of  fact  and  questions  of  law. 

[Ed.  Note.~For  other  cases,  see  Municipal  CoiporatlMB.  Cent.  Dig.  t| 
980,  981.] 

3.  MuNiciPiiX  Corporations  ^=970 — Stekets — Authobitt  to  Discontiicue, 

The  Legislature  has  the  right  to  invest,  as  It  did  by  Rochester  City 
Charter,  {}  HI,  121,  the  common  council  with  power  to  dlaoontiime 

Btreeta. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  {| 
170-174.] 

4.  MVKICIPAt.  CORPOBATIONB  ^9266 — STREETS — DlSCORTZNnAlTOa. 

Rochester  City  Charter.  S  121,  giving  the  common  council  power  to 
discontinue  streets,  but  providing  for  the  allowance  of  damages  caused 
by  such  discontinuance,  Is  constitutional. 

[Ed.  Note.— For  other  cases,  see  Municipal  CoiporaticHiB,  Gent.  Dig.  f 
712.] 

6.  MtTHiciFAL  CoBFOBAnoKs  «»278(%) — ^DiscoHnnnAnaB  or  Stuest — Reort 

TO  Order. 

Where  Its  charter  authorized  a  municipality  to  discontinue  streets,  aa 
ordinance  discontinuing  streets  to  fumldi  station  facilities  for  railroad 
companies  is  valid ;  ample  provision  being  made  for  the  payment  of 
private  damage  snfTered. 

[Ed.  Note.— For  other  casra,  see  Municipal  GorporatlonB,  Cent  Dig.  t 
784.1 

6.  MTTNICIPAIi    CORFOBATIOnS  <8=>386 — ^DlBCOIVTIITDANCE    OF  STREBTS — DaH- 
AGE8. 

Abutters  on  a  street,  part  of  which  was  discontinued,  are  not  damaged, 
though  their  way  to  some  parts  of  the  city  was  lengthened  a  short  dis- 
tance, and  they  were  deprived  of  Immediate  access  to  their  premises 
from  two  ends  of  the  block,  where  they  were  furnished  with  modem 
facilities  to  reach  the  center  portion  of  the  dty. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  4 
0S&.] 
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7.  lltTKiciPAL  CoBPosAXZcntB  4b»38&— DiBooiminuNcn  or  Stbers— Bioht  or 
Pbopzbtt  Ownebs. 

The  orlgiQal  owner  of  land  platted  a  street  and  disposed  of  lots,  de- 
scribing them  as  bordering  thereon.  Thereafter  the  municipality  dis- 
continued a  portion  of  such  street,  on  which  the  lots  of  the  grantees  did 
not  abut  Held  that,  while  such  grantees  acquired  irrevocable  rights 
In  the  premises  on  which  their  lots  abutted  designated  as  a  street,  and 
depending  on  their  conveyance  took  one-half  of  the  fee  thereof,  or  an  ease- 
ment  therein,  they  had  no  greater  rights  to  other  portions  of  the  street 
than  any  other  abutters  thereon,  and  cannot  claim  damages  for  the- 
eloslDg  ot  a  part,  regardless  of  injury. 

[Ed.  Note:— For  other  caaes,  see  Hnnldpal  Corporations,  dent  Dig.  ^ 
929J 

In  the  matter  of  the  discontinuance  of  a  portion  of  Joiner  Street  in 
the  city  of  Rochester.  From  a  resolution  adopted  by  the  cwnrrion 
council  of  the  city  of  Rochester,  confirming  the  report  of  commission- 
ers to  assess  damages  in  a  proceeding  to  discontinue  part  of  the  street, 
the  New  York  Central  &  Hudson  River  Railroad  Company  appeals. 
Awards  in  favor  of  Rebecca  Rosner  and  others  disallowed  and  (Us- 
missed ;  moti<ais  of  one  Kosterer  to  dismiss  tiie  appeal,  and  of  Eliz- 
abeth Houston  and  others  for  leave  to  add  to  the  record  on  appeal, 
denied. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ, 

Leonard  6.  Bacon,  of  Rochester,  for  appellant 
Arthur  E.  Sutherland,  of  Rochester,  for  respondents  Houston  and 
others. 

B.  B.  Cunningham,  Corp.  Cotmsel,  of  Rochester,  for  city  of  Roches- 
ter. 

Albert  C.  Olp,  of  Rochester,  for  respondents  Kosterer. 

DE  ANGELIS,  J.  This  appeal  comes  here  pursuant  to  section  446 
of  the  charter  of  tihe  city  of  Rochester  (chapter  755  of  the  Laws  of 
1907),  as  amended  by  chapter  384  of  the  Laws  of  1911. 

In  order  to  enable  the  New  York  Central  &  Hudson  River  Railroad 
Company  to  build  a  new  station  and  increase  its  railroad  facilities 
in  connection  therewith  in  the  city  of  Rochester,  and  thereby  assist 
in  obtaining  a  great  public  improvement  in  such  city  and  in  developing 
greater  facilities  for  travel  in,  to,  and  from  such  city,  the  common 
council  of  the  city,  on  the  26th  day  of  April,  on  the  24th  day  of  May, 
and  on  the  14th  day  of  June,  1910,  passed  various  ordinances.  For 
the  same  purpose,  the  authorities  of  the  city  of  Rochester  entered  into 
certain  agreements  with  the  New  York  Central  &  Hudson  River  Rail- 
road Company  and  New  York  State  Railways. 

As  part  of  the  scheme  for  the  improvement,  the  common  council 
discontinued  the  southern  portion  of  Joiner  street  and  the  railroad 
company  took  possession  of  and  built  upon  the  ground  theretofore 
occupied  by  that  part  of  the  street  so  discontinued,  and  the  principal 
question  for  our  consideration  on  this  appeal  is  whether  or  ftot  awards 
of  damages  on  account  of  such  ^scontinuance  to  the  owners  of  lots 
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abutting  upon  that  part  of  such  street  not  disomtinued,  made  by  the 
commissioners  appointed  for  that  purpose  and  confirmed  by  the  resolu- 
tion of  the  common  council  appealed  from,  should  stand. 

The  locality  principally  involved  in  the  matter  is  that  portion  of  the 
city  of  Rochester  bounded  northerly  by  Kelly  street,  easterly  by  Joseph 
avenue,  southerly  by  Central  avenue,  and  westerly  by  Clinton  Avenue 
North.  Hie  new  station  fronts  on  Central  avenue.  This  territory 
which  I  have  described  is  an  irregular  figure.  Central  avenue  and  Kelly 
street  being  about  parallel  to  each  other;  tlie  part  of  Central  avenue 
in  the  boundary  being  about  400  feet  in  length,  and  the  part  of  Kelly 
street  in  the  boundary  being  about  800  feet  in  length.  Central  ave- 
nue and  Kelly  street  form  right  angles  with  Joseph  avenue.  Before 
the  work  of  the  improvement  began,  Joiner  street,  a  street  45  feet 
in  width  and  about  1,350  feet  in  length,  extended  from  Central  ave- 
nue, passing  underneath  the  New  York  Central  Railroad  tracks,  north- 
erly to  Kelly  street,  parallel  to  and  about  250  feet  easterly  of  Clinton 
Avenue  North.  No  street  crossed  Joiner  street  between  Central  ave- 
nue and  Kelly  street,  although  Nassau  street,  a  street  50  feet  in  width, 
which  is  parallel  to  and  about  250  feet  south  of  Kelly  street,  ran  out 
from  Joiner  street  easterly  to  Joseph  avenue.  Hamburg  street,  a 
narrow  street  about  30  feet  in  width,  running  from  Chatham  street 
on  the  east,  crossed  Joseph  avenue,  and  extended  about  200  feet  west 
of  Joseph  avenue,  where  it  ended  about  100  feet  east  of  Joiner  street, 
witihout  any  western  outlet.  In  the  changes  made,  Hamburg  street 
was  extended  westerly,  to  and  across  Joiner  street,  to  Clinton  Avenue 
North,  certain  portions  of  the  street  abandoned,  its  location  somewhat 
changed,  and  it  was  made  a  street  45  feet  in  width  from  Chatham 
street,  across  Joseph  avenue,  across  Joiner  street,  to  Clinton  Avenue 
North,  with  all  the  modem  street  improvements,  including  pavement 
and  sidewalks.  The  portion  of  Joiner  street  discontinued  was  674.4 
feet  in  length  along  its  easterly  line  northerly  from  the  northerly  line 
of  Central  avenue,  and  662.8  feet  along  the  westerly  line  nortlierly 
from  the  northerly  line  of  Central  avenue.  The  southerly  line  of 
Hamburg  street  so  improved  intersects  Joiner  street  about  95  feet 
norUierly  from  the  soutiierly  end  of  Joiner  street  as  it  exists  after  the 
discontinuance  of  that  portion  of  the  street  above  described.  While 
this  portion  of  Joiner  street  south  of  Haniburg  street  has  no  outlet 
to  the  south,  the  extent  of  it  is  very  slight. 

[1]  The  result  of  the  changes  so  made  is  that,  while  the  occupants 
of  Joiner  street  have  been  deprived  of  their  direct  line  of  travel  to  a 
comparatively  small  part  of  Central  avenue,  they  have  been  furnished 
with  a  modem  street,  with  all  modern  improvements,  without  expense 
to  them,  by  which,  in  comparatively  short  distances,  they  are  able  to 
reach  street  car  lines  running  to  the  center  of  the  city,  the  Joseph  Ave- 
nue car  line  on  the  east,  and  the  Clinton  Avenue  North  car  line  on  the 
west.  Thus  they  have  been  given  far  better  facilities  to  reach  the  cen- 
ter of  the  city  than  they  had  before.  All  the  expense  of  the  changes 
made  in  the  scheme  of  improvement  was  either  assessed  solely  on  the 
propMty  of  or  paid  directly  by  the  appellant,  except  the  expense  of  the 
repav^ent  in  connection  with  the  tracks  of  the  New  York  State  Rail- 
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ways  in  tiie  C3inton  Avenue  Nortfi  grade  alteration,  which  was  borne 
by  that  company. 

The  motion  to  dismiss  die  appeal  is  denied.  The  motion  t6  add  to 
the  record  certain  documentary  evidence  to  establish  the  status  of 
Joiner  street,  upon  the  claim  that  it  became  a  street  because  it  was 
laid  out  and  designated  as  a  street  upon  the  map  of  the  land  through 
which  it  runs  when  the  land  was  vacant  land  and  owned  by  one  per- 
son who,  in  the  conveyances  of  the  lots  sold  by  him,  described  them  as 
abottin^  upon  tiie  space  designated  as  Joiner  street  is  also  denied,  as 
sudi  evidence  would  be  immaterial  in  die  view  we  take  of  the  case. 

[2]  Section  446  of  the  charter,  as  amended  by  chapter  384  of  the 
Laws  of  1911,  permits  us  to  deal  with  both  questions  of  fact  and  ques- 
ticHis  of  law  on  this  appeal. 

[3-S]  Sections  111  and  121  of  the  charter  in  ex[^ess  terms  clothe 
the  common  council  with  power  to  discontinue  streets  in  the  city  of 
Rochester,  and  adequate  means  to  that  end  are  provided  in  the  charter. 
The  Legislature  had  the  right  to  invest  the  common  council  with  this 
authority.  Dilkm's  Municipal  Corporaticxas  (5th  £d.)  §  1160.  Section 
121  of  die  diarter  is  constitutioaal,  becatise  it  provides  for  the  allow- 
ance of  damages  caused  by  such  discontinuance,  when  such  damages 
exist,  under  the  wdl-known  rules  aj^Hcable  to  municipal  corporations. 
There  seems  to  be  no  doubt  that  the  ordinance  passed  by  the  c(»nmon 
coimcil,  and  the  discontinuance  of  the  southerly  portion  of  Joiner  street 
pursuant  thereto,  were  lawful.  Weinckie  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  15  N.  Y.  Supp.  689,^  affirmed  on  c^nion  of  the  General  Term 
133  N.  Y.  656,  31  N.  E.  625.  In  this  case  the  court,  among  other 
thii^,  said: 

"The  taking  of  land  for  a  tallroBd  depot  Is  wen  settled  to  be  a  public  pur- 
pose, and  lands  tor  tliat  purpose  may  be  taken  by  tbe  rigfht  of  eminent  do- 
tnaln,  and  tbe  rights  of  all  abutting  landowners,  including  tboae  of  the  plain- 
tiff, if  she  have  any,  are  protected,  not  only  by  this  act  by  prorlding  for 
compensation,  but  by  the  general  law,  In  the  manner  prescribed  by  the  Consti- 
tation.  G?he  Legislature,  in  the  exercise  of  its  sovereign  power,  has  full  con- 
trol of  all  public  rights  In  streets  and  highways,  and  what  it  does,  or  author- 
izes to  be  dooe,  in  regard  to  them,  cannot  tie  legally  resisted,  provided  that  no 
constitntltmal  rltfht  Is  violated.** 

The  provisions  of  the  charter  of  the  city  of  Rochester  are  broad 
enough  and  full  enough  to  authorize  the  common  council,  not  only  to 
discontinue  the  public  rights  in  a  street,  but,  by  reason  of  the  provi- 
sion for  compensation  for  private  rights  destroyed,  to  terminate  such 
private  rights  and  close  the  street.  We  are  not  concerned  here  with 
claims  for  damages  to  lots  abutting  on  that  portion  of  the  street  which 
has  been  discontinued.  In  the  case  at  bar,  assuming  that  the  abutters 
own  the  fee  in  that  portion  of  the  street  in  front  of  their  lots  to  the 
center  thereof,  the  discontinuance  in  question  in  no  manner  affects  or 
interferes  with  that  ownership. 

[I]  The  abutters  south  of  Hambui^  street  have  a  better  claim  for 
relief  than  those  to  the  north,  but  the  mere  fact  that  their  immediate 
access  to  their  premises  is  not  from  two  ends  of  a  block  does  not  en- 

1  Beported  in  foil  In  the  New  Tork  Sopptonent;  riputed  as  a  memorandum 
dedsi<Hi  without  oirinlm  In  61  Hun,  619. 
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title  them  to  damages.  Nor  does  the  fact  that  their  way  to  some  parts 
of  the  city  is  lengthened  entitle  them  to  relief.  Those  of  them  farthest 
from  Hamburg  street  are  much  less  than  100  feet  from  Hamburg  street, 
a  distance  less  than  the  width  of  many  streets.  Coster  v.  Mayor  of 
Albany,  43  N.  Y.  399,  414;  Matter  of  Grade  Crossing  Commissicxiers, 
201  N.  Y.  32.  94  N.  E.  188;  McCabe  v.  City  of  New  York,  213  N.  Y. 
468.  107  N.  E.  1049.  Egerer  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co..  130  N. 
Y.  108,  29  N.  E.  95,  14  L.  R.  A.  381,  and  Rigney  v.  N.  Y.  C.  &  H.  R. 
R.  R.  Co.,  217  N.  Y.  31.  Ill  N.  E.  226,  are  easily  distinguished  from 
the  case  imder  consideration. 

[7]  It  is  claimed  by  some  of  the  respondents,  as  already  appears, 
that  they  had  private  and  peculiar  easements  in  that  part  of  Joiner 
street  which  has  been  discontinued,  which  private  easements  arose 
from  the  fact  that  the  original  conveyances  to  those  from  whom  they 
derived  their  title  came,  before  the  space  designated  as  J(Mner  street 
became  a  public  street,  from  a  common  grantor,  who  owned  the  land 
within  the  boundaries  of  and  c(»itiguous  to  Joiner  street,  and  describ- 
ed their  lots  in  such  conveyances  as  bounded  on  Joiner  street  Let  us 
consider  this  claim  briefly.  Before  a  strip  of  land  designated  as  a  street 
in  such  circumstances  is  accepted  as  a  public  street  by  a  municipality, 
the  relation  between  the  grantor,  his  heirs  and  assigns,  and  the  gran- 
tees of  lots,  and  their  heirs  and  assigns,  is  such  that  irrevocaUe  rights 
are  ccmferred  upon  the  grantees  and  their  heirs  and  assigns  in  the 
space  designated  as  a  street.  Depending  upon  tiie  descriptions  in  the 
conveyances  to  the  original  grantees,  they  may  acquire  the  fee  to  the 
center  of  the  space  designated  as  a  street  in  front  of  their  lots,  or  not ; 
but  in  either  case  they  acquire  an  easement  in  such  space.  This  ease- 
ment has  been  said  to  extend  to  the  right  possessed  by  the  owners  of 
such  lots  to  have  the  entire  space  so  designated  as  a  street,  and  any 
other  spaces  desigiiated  as  streets  in  the  tract  of  land  surveyed  and 
plotted  by  the  original  owner  of  which  the  lots  so  conveyed  are  a  part, 
kept  open  to  dieir  full  extent  as  streets  as  against  their  grantor  and  his 
heirs  and  assigns.  But  we  think  such  would  not  be  a  reasonable  in- 
terpretation of  the  relation  thus  created.  We  think  the  rule  of  reason 
should  limit  this  right  to  reasonable  means  of  communication  between 
the  lots  and  the  public  streets;  each  case  involving  the  question  to  be 
determined  in  view  of  its  own  peculiar  elements. 

In  this  connection  we  must  keep  steadily  in  mind  the  difference  be- 
tween the  rights  of  the  abutter  in  the  space  designated  as  a  street  im- 
mediately in  front  of  his  lot  and  his  right  of  way  beyond  that  space. 
When  a  map  of  a  tract  of  land  is  made,  showit^  sudi  land  as  laid  out 
in  blocks  and  lots  and  streets  according  to  a  survey,  and  lots  are  soid 
and  conveyed  by  deeds  in  which  the  lots  so  sold  and  conveyed  are  de- 
scribed by  reference  to  the  map  and  as  abutting  on  the  spaces  de- 
scribed as  streets,  what  do  the  grantor  and  grantees  contemplate  with 
reference  to  tlie  spaces  designated  as  streets  upon  which  such  lots  abut? 
It  is  certain  that  they  desire  and  expect  that  at  some  time  in  tiie  future 
the  spaces  designated  as  streets  will  be  accepted  by  iJie  public  authori- 
ties as  streets  of  the  municipality  in  which  such  land  is  located.  Does 
such  dedication  of  the  spaces  designated  as  streets  give  the  owners  of 
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such  lots,  after  the  spaces  become  streets  of  a  municipality  by  accept- 
ance of  the  public  authorities,  any  special  privileges  not  possessed  by 
owners  of  lots  situated  on  streets  otherwise  acquired?  We  think  not. 
Such  spaces  so  designated  as  streets  and  so  dedicated,  when  accepted 
by  the  public  authorities,  becinne  streets  under  the  charter  of  the  mu- 
nicipality, and  subject  to  all  its  provisiMis.  If  the  fee  to  the  space  in 
the  front  of  the  lots  is  conveyed  to  the  owners  of  the  lots,  in  case  of 
the  abandonment  of  such  a  street  by  the  municipal  authorities,  tbc  land 
in  such  space  would  belong  to  the  owners  of  the  lots.  Aside  from  such 
rights  possessed  by  the  owners  of  the  lots,  we  see  no  validity  in  any 
claim  put  forward  by  them  to  peculiar  private  rights,  differing  in  any 
respect  from  the  rights  possessed  by  abutting  owners  upon  streets  hav- 
ing a  different  origin.  We  see  no  valid  basis  for  the  claim  of  tlie  own- 
ers of  lots  abutting  upon  that  portion  of  Joiner  street  not  discontinued 
to  damages  in  the  circumstances  disclosed  by  this  record,  assuming 
that  they  can  show  all  that  they  ask  to  show  in  their  motion  to  add 
documentary  evidence  to  the  record. 

The  respondents  rely  on  Reis  v.  City  of  New  York,  188  N.  Y.  58,  80 
N.  E.  573,  to  support  their  claim  to  damages.  In  that  case  the  Court 
of  Ai^eals  held  that  as  the  plaintiff's  lots  abutted  upon  that  portion  of 
a  street  which  was  not  closed,  and  she  had  access  to  them  by  intersect- 
ing streets  at  both  ends  of  the  block,  she  suffered  no  actionable  dam- 
age by  the  closing  of  other  parts  of  the  street  upon  which  her  lots  abut- 
ted. But  the  court  was  not  called  upon  to  determine  whetber  or  not 
she  would  have  suffered  any  actionable  damage  if  she  had  access  to. 
her  lots  to  a  more  limited  extent.  In  deciding  the  Reis  Case  the  court 
seemed  to  place  much  reliance  upon  Matter  of  Twenty-Ninth  Street,  1 
Hfll,  189,  and  this  is  found  in  the  opinion : 

"In  Matter  of  Twentr-Nlntb  Street,  1  HIU,  1^,  flie  rrftntor  had  sold  tots 
HDd  bounded  the  parduaerB  by  Twenty-Ninth  street  aa  it  was  laid  down  on 
the  dty  map  of  New  York.  *He  oonld  have  Intended  nothing  less  by  his 
deeds,'  said  Bronsoo,  J.,  than  a  declaration  that  Twenty-Ninth  street  was, 
and.  90  far  as  he  was  concerned,  should  remain,  a  public  highway.  I  do  not 
s&y  that  this  dedication  will  extend  to  all  his  lands  In  the  site  of  the  street, 
however  remote  from  the  lots  sold;  but  It  will,  I  think,  extend  to  all  hU 
lands  in  the  same  block,  or,  in  other  xcords,  to  the  neat  cross  street  or  avenue 
OA  each  side  of  the  lots  sold.  The  parties  mnst  have  contemplated  an  outlet 
both  ways.'" 

All  that  was  decided  in  this  Twenty-Ninth  Street  Case  was  that  a 
person  who  sold  lots  bounded  on  the  site  of  a  proposed  street,  before  it 
was  accepted  of  (^>ened  by  the  public  authorities,  was  estopped  from 
cbuming  damages  for  diat  portion  of  the  site  of  the  street  in  front  of 
a  lot  which  he  still  owned,  bounded  on  the  site  of  the  street  in  the  same 
block  as  the  lots  he  had  sold,  in  a  proceeding  to  open  the  street  as  a 
public  street  in  the  city  of  New  York,  on  the  ground  that  his  acts  were 
a  dedication  of  the  site  for  street  purposes  in  at  least  the  block.  The 
case  of  Taylor  v.  Hopper,  62  N.  Y.  649,  cited  in  the  Reis  Case,  simply 
decided  that,  as  between  the  parties,  where  a  grantor  sold  lots  front- 
ing on  the  site  of  a  proposed  street,  his  grantees  were  entitled  to  have 
tfae.^te  in  the  block  where  the  lots  of  the  grantees  were  situated  re- 
main open  and  unobstructed.   In  neither  of  t^ese  cases  was  the  ques- 
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tion  here  involved  decided,  and  nothii^  decided  in  either  is  hostile  to 
our  view  of  the  rights  of  the  parties  in  this  litigation. 

We  think  there  is  no  sound  principle  upon  which  the  resolution  ap- 
pealed from  and  the  award  of  damages  which  it  confirms,  can  be  sus- 
tained. We  think  that  tfiese  claimants,  especially  with  Hamburg 
street  furnished  for  their  convenience  as  it  now' exists,  have  sustained 
no  actionable  damages. 

It  follows  that  the  resolution  appealed  from,  and  the  awards  con- 
firmed thereby,  should  be  vacated,  set  aside,  and  held  for  naught,  and 
that  the  claims  of  the  respective  claimants  should  be  disallowed  and 
dismissed,  with  costs.   All  concur. 


(Sm>rerii«  Court,  Api)eUate  DItIsIoq,  Xlrst  Department.   April  S,  1917.) 

UsuBT  ^s»llT— OuicxiuTzoir  or  iNBimjunnB— Btxdekcs— SunioiBiroT. 

Evidence  hekl  to  show  that  purported  sale  ot  corporate  Bto<^  was  in 
ftict  a  pledge  for  a  loan  at  usurious  rate^  so  that  owner  was  entitled 
to  cancellation  of  contract  as  usurious. 

[Ed.  Note.— SVw  oQmt  cases,  see  Vaary,  Oent  Dig.  ||  828-840.] 

Appeal  from  Special  Term,  New  Yoric  County. 

Action  1^  David  R.  Todd  and  James  M.  Todd  against  William  N. 
Brown  and  others.  Fran  a  judgment  dismissing  the  cc»nplatntjon  the 
merits,  plaintiff  appeals.   Reversed,  and  new  tnal  granted. 

Argued. before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT,  DA- 
VIS, and  SHEARN,  JJ.  ■ 

Charles  J.  Hardy,  of  New  York  City,  for  a^^llants. 
Carl  M.  Owen,  of  New  York  City,  for  respondents. 

DAVIS,  J.  The  action  was  brought  to  have  declared  usurious  and 
void  a  transaction  involving  250  shares  of  stock,  which  plaintiffs  al- 
lege was  a  mere  pretense  of  a  sale  thereof,  and  designed  to  cover  a 
usurious  loan  from  defendant  Brown  to  the  plaintiffs.  The  defend- 
ants claim  that  the  transaction  was  a  genuine  sale  of  the  stock,  and  not 
a  loan. 

On  or  about  December  30,  1911,  the  plaintiffs  owned  and  possessed 
250  shares  of  the  capital  stock  of  the  Seventy-Sixth  Street  Company. 
At  this  time  the  company  owned  the  premises  known  as  The  Lombard, 
situated  at  Seventy-Sixth  street  and  West  End  avenue.  New  York 
City.  The  board  of  directors  was  composed  of  the  defendant  Dela- 
mater,  president  and  owner  of  one-fourth  of  the  capital  stock,  defend- 
ant Nicol,  vice  president  and  owner  of  one-fourth  thereof,  the  plain- 
tiff James  M.  Todd,  the  secretary,  and  the  plaintiff  David  R.  Todd, 
the  treasurer,  each  owning  one-fourth  of  the  stock.  There  was  a  sec- 
ond mortgage  of  $77,600  on  the  property  of  the  company,  which  the 
plaintiffs  and  defendants  above  named  felt  boimd  to  pay  off  in  order 
to  preserve  the  equity  in  the  property.  When  the  mortgagee  threat- 
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ened  to  foreclose  the  mortgage,  the  defendants  Delamater  and  Nicol 
were  able  to  pay  one-half  of  the  $77,600;  but  the  pl^ntiifs  could  not. 
Thereupfm  an  arrangement  was  made  by  the  plaintiffs,  whereby  the 
AUend  Construction  Company  took  over  tlie  mortage,  the  defendants 
Delamater  and  Nicol  giving  to  the  AUenel  Company  one-half  of  $77,- 
600,  thus  taking  a  one-half  interest  in  the  mortgage,  which  interest 
was  declared  in  an  instrument  tiiereafter  recorded. 

In  the  latter  part  of  November,  1911,  the  Allenel  Construction  Com- 
pany demanded  payment  of  the  mortgage  and  threatened  to  foreclose. 
This  attitude  of  the  mortgagee  made  it  imperative  for  the  plaintiffs 
to  obtsun  a  loan  to  enable  them  to  pay  their  one-half  of  the  mortgage. 
The  plaintiffs  thereupon  applied  to  die  defendant  Nicol  for  the  loan, 
and  Nicol  in  their  behalf  communicated  with  ttie  defendant  Brown, 
who  in  the  previous  year  had  entered  into  a  similar  transaction  widi 
the  plaintiffs.  Nicol  wrote  thus  to  the  defendant  Brown  on  Decem- 
ber 21,  1911: 

"Dear  Governor:  As  you  know,  tbe  Todds  owe  $88,800  on  their  liombaril 
second  mortgage.  This  has  been  carried  by  MordecaL  The  Todds  have  been 
unable  to  raise  the  amount,  and  this  morning  D.  R.  t^ls  me  that  Mordecal's 
attorneys  have  notified  him  that  they  will  begin  foreclosure  proceedings  on 
next  Tuesday,  it  payment  In  the  meantime  la  not  made.  I  rather  question  if 
the  Todds  are  going  to  be  able  ta  raise  the  money,  unless  they  pay  a  very 
laige  commission.  If  you  can  laise  the  funds  at  tbi6  momoit,  think  I  ooold 
make  a  much  better  deal  tor  you  than  when  you  purchased  their  stod^  In 
November  of  last  year,  and,  furthermore,  your  security  would  be  much 
better.  •  •  •  The  Todds  are  extremely  anxious  to  avoid  a  foreclosure 
proceedli^,  and  ft>r  this  reason  are  now  in  a  frame  of  mind  to  acc^t  almost 
any  sort  of  a  proposition  which  will  relieve  th^.  If  you  care  to  cMisider  the 
matter  at  all,  would  suggest  that  you  wire  me  immediately  tm  receipt  of  this. 
M>  that  I  can  be  framing  up  some  sort  of  a  ptY>positlon  on  your  behalf. 
Ur.  Delamater  tells  me  he  can,  If  necessary,  raise  $20,000,  but  like  me  he 
does  not  wish  to  participate,  unless  It  has  to  he  done,  as  a  last  resort ;  but 
being  practically  partners  with  the  TMds,  both  he  and  I  teei  that  we  cannot 
pot  up  the  same  sort  of  a  proposition  to  them  on  oor  own  behalf  as  we  can  on 
bdialf  ot  a  third  party.  Briefly,  my  own  thought  is,  If  you  were  willing 
to  have  Mordecftl  aaaign  to  you  hia  mortgage,  that  In  consideration  of  your 
Bdvandng  the  money  the  Todds  pay  you  6  per  cent,  per  annum'  interest  and 
sell  you  their  stock,  with  the  option  to  repurchase  for  say  $5,000,  whl<^  would 
be  equivalent  to  paying  you  at  the  rate  ot  over  30  per  cent  per  annum,  In 
case  tbey  repurchased  within  the  six  months  period.  They  might  also  be 
wllllug  to  pay  $7,B00  to  repurchase  the  stock,  which  would  net  you  about  45 
per  cent  per  annum,  In  case  they  repurchased.  It  they  did  not  repurchase, 
you  would,  of  course,  make  a  great  deal  more.  Furthermore,  think  they 
would  be  willing  to  personally  agree  to  turn  over  to  you  their  lnco.me  out  of 
the  building  during  tbe  six  DMmtiu  period  In  ease  they  did  not  repurdutae. 
Hiii  la  suhetantlaUy  along  the  same  lines  ot  yonr  last  agreement,  only  con* 
Btderably  more  profitable  and  safer.  Tbe  money  would  probably  have  to  be 
raised  about  the  middle  of  next  we^  Wire  me  immedlatdy  on  receipt  ot 
Uila  If  you  are  at  all  int««ated. 

"Bincertiy  yours,  A.  B.  NlcoL" 

On  December  23d  Brown  answered  by  tel^^ram  as  follows: 

"Bid  $30,000  fbr  stock  and  mortgage.  OpUon  to  boy  back  In  six  months  at 
$46,000  and  earnings  and  tnteieat" 

Thereafter  followed  various  interviews  between  the  parties,  the  na- 
ture of  which  is  differently  stated  by  plaintiffs  and  defendants;  one 
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side  insisting  that  the  transaction  was  referred  to  as  a  loan,  and  the 
other  with  equal  emphasis  claiming  that  the  subject  of  a  loan  was  not 
even  mentioned.  The  result,  however,  was  the  execution  of  the  agree- 
ment of  December  30,  1911,  between  the  plaintiffs  and  defendant 
Brown,  which  sets  forth  the  transaction  claimed  by  the  plaintiffs  to  be 
usurious.  In  the  first  part  of  the  insti-ument  the  plaintiffs  sell,  assign, 
transfer,  and  set  over  to  Brown  their  stock  holdings  in  the  Seventy- 
Sixth  Street  Company  for  the  consideration  of  $1.  The  agreement 
then  proceeds : 

"For  one  dollar  and  other  valuable  considerations  to  him  paid  by  David 
R.  Todd  and  James  M.  Todd,  respectively,  and  receipt  of  which  1b  acknowl- 
edged hereby,  WUllam  M.  Brown  agreea  hereby  with  said  David  B.  Todd  and 
James  M.  Todd,  Jointly  and  severally,  that  upon  payment  to  him,  or  to  the 
depositary  of  the  stock  as  hereinafter  provided  for,  at  any  time  prior  to  the 
expiration  of  one  year  from  date  of  the  sum  of  forty-six  thousand  dollars 
($46,000),  with  Interest  upon  thirty-nine  thousand  dollars  ($39,000),  calculated 
at  the  rate  of  six  per  cent  (6%)  per  annum  from  date  hereof  to  the  date  of 
sUdi  payment,  payable  semlannu^Iy,  he  will  sell  and  aasign  and  wtil  trans- 
fer and  deliver  unto  David  R.  Todd  and  James  M.  Todd,  above  named,  or 
eitber  of  them,  or  upon  their  joint  order,  the  shares  of  stock  of  Seventy- 
Sixth  Street  Company  so  as  aforesaid  by  them  sold,  transferred,  and  assigned 
to  him,  said  Brown,  and  delivered  simultaneously  with  the  execution  hereof. 
And  for  the  purpose  of  makli^  effective  this  agre^nent  by  Brown  for  the  salp 
and  delivery  by  Brown  to  David  B.  Todd  and  James  M.  Todd  of  the  stock 
aforesaid,  said  Brown  hereby  covenants  and  agrees  with  David  R.  Todd  and 
James  M.  Todd,  Jointly  and  severally,  as  follows: 

"L  That  he  will,  Immedlat^y  upon  the  execution  hereof,  deliver  to  and  de- 
posit with  Alexander  R.  Nicol,  of  New  Tork  City,  the  above-recited  shares  of 
stodE  Seventy-Sixth  Street  Company,  upcm  and  subject  to  the  following 
terms  and  conditions,  and  not  otherwise,  to  wit: 

"(a)  Upon  paymmt  to  said  Brown  at  any  time  within  one  year  Horn  tbU 
date  of  the  sum  of  forty-six  thousand  dollars  ($46,000),  with  interest  on 
thirty-nine  thousand  dollars  ($S9.000)  calculated  at  the  rate  of  six  per  cent 
(6%)  per  annum  from  the  date  hereof  to  the  date  of  such  payment,  or  upon  the 
payment  or  lawfal  tender  of  the  same  amount  at  any  time  within  the  said 
period  unto  the  said  Alexander  R.  Nlcol,  said  Nicol  shall  forthwith  transfer 
and  deliver  the  said  shares  of  stock  and  every  of  them  to  the  said  David  B. 
Todd  and  Jaihes  M.  Todd  (either  or  both)  or  upon  their  Joint  order. 

"(b)  At  the  expiration  of  one  year  from  this  date,  and  if  there  shall  have 
been  made  prior  thereto  neither  the  payment  nor  the  lawful  tender  of  pay- 
ment hereinabove  apedfled,  said  Nicol  shall  fturthwlth  transfer  and  deliver 
the  said  shares  of  stoA  and  every  of  tbem  unto  lald  Brown.  It  Is  further 
i^reed  that  If  the  Interest  due  June  30, 1912,  be  not  paid,  within  ten  days,  the 
option  hereby  created  becomes  void,  and  the  said  Nlcol  shall  forthwith  trans- 
fer and  deliver  the  said  shares  of  stock  unto  said  Brown. 

"And  the  said  Brown  does  hereby  constitute  and  appoint  the  said  Alexan- 
der R.  Nlcol  his  attorney  irrevocable  for  the  purpose  ot  holding  and  acting  as 
above  provided  for  with  relation  to  the  said  stock  of  Serenty-Slxth  Street 
Company  so  to  be  delivered  to  and  deposited  with  him,  the  said  Nicol. 

"It  Is  further  agreed  between  the  sflid  David  R.  Todd  and  James  M.  ToAd 
and  the  said  William  M.  Brown  as  follows:  Brown  agrees  that,  so  long  as 
the  above-recited  stock  shall  remain  subject  to  the  terms  of  the  foregoing 
agreement,  It  shall  not,  nor  shall  any  <tf  it,  be  transferred  upon  the  books 
of  said  Seventy-Sixth  Street  Company.  David  R.  Todd  and  James  H.  Todd. 
Jointly  and  several!}',  agree  that  If  the  said  shares  of  stock  and  every  of  them 
shall  not  be  purchased  as  hereinabove  provided  for,  then  they  will,  upon  ttie 
expiration  of  one  year  from  date  hereof,  pay  unto  said  Brown  all  moneys, 
that  they  (either  or  both)  shall  receive  from  Seventy-Sixth  Street  Company. 
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«tther  aa  salary  or  as  dividend,  between  tbe  date  hereof  and  one  year  from 
this  date." 

'Hie  learned  trial  court  held  that  the  transaction  was  a  sale  with  an 
option  to  repurchase.  We  do  not  agree  with  the  conclusion  reached 
by  the  trial  court.  The  evidence  shows  clearly  that  the  plaintiffs  were 
seeking  a  loan  for  the  purpose  of  preserving  their  stock  by  protecting 
the  equity  in  the  company's  property.  It  was  because  he  knew  that 
plaintiffs  wanted  a  loan  that  Nicol  wrote  his  letter  to  Brown,  in  which 
he  reveals  to  Brown  the  critical  position  of  the  plaintiffs,  and  places 
in  such  an  attractive  Ught  the  lai^e  returns  to  be  received  by  Brown's 
coming  to  die  assistance  of  the  plaintiffs  in  their  plight  He  wrote: 

"fnie  Todda   •  •   •  are  now  in  a  traiae  of  mind  to  accept  almost  any 

sort  of  a  proposition  which  will  relieve  them." 

He  then  tells  Brown  that,  if  the  Todds  accepted  the  proposition 
suggested  by  Nicol  and  repurchased  the  stock,  it  would,  net  Brown  45 
per  cent.,  and  if  they  did  not  repurchase  within  six  months  it  would 
net  him  30  per  cent  Interpreting  the  agreement  in  tiie  light  of  Nicol's 
letter  to  Brown,  the  conclusion  is  inevitable  that  the  purpose  and  ef- 
fect of  the  agreement  were  to  make  a  loan  of  $39,000  for  a  year,  for 
which  the  plaintiffs  were  to  pay  at  the  rate  of  6  per  cent,  per  annum, 
payable  semiannually,  together  with  a  bonus  of  $7,000,  and  to  con- 
ceal that  purpose  under  the  fomi  of  a  purchase  and  sale  of  the  stock 
collateral.  If  a  sale  for  $39,000  were  intended,  it  is  pertinent  to  in- 
quire why  $39,000  was  not  expressed  as  the  consideration,  instead  of 
$1,  and  why  there  should  be  any  interest  at  all,  especially  upon  $39,000, 
rather  than  upon  $46,000.  A^ain,  the  interest  on  the  $39,Ci0O  was  pay- 
able semiannually,  and,  if  the  interest  was  not  paid  within  10  days 
after  it  became  due,  the  so-called  option  to  repurchase  became  void. 

This  provision  is  strong  proof  that  there  was  really  no  purchase  of 
the  stock  as  claimed  by  flie  defendants.  Disregarding,  as  we  should, 
the  form  of  this  transaction,  and  getting  at  its  substance,  it  becomes 
apparent  that  the  plaintiffs  borrowed  $39,000  from  the  defendant 
Brown  for  one  year,  for  which  they  agreed  to  pay  him  interest  at  the 
rate  of  6  per  cent,  per  annum,  i»yable  semiannually,  with  a  bonus  of 
$7,000;  the  stock  being  held  as  collateral  security.  Moreover,  the 
agreement  also  provides  that,  if  the  plaintiffs  should  not  repurchase 
the  stock  at  the  end  of  the  year,  they  will  pay  over  to  Brown  all  mon- 
eys received  by  them  from  the  company  during  the  year,  either  as  sal- 
aries or  dividends  on  the  stock.  AH  these  circumstances  are  incon- 
sistent with  the  purchase  theory,  and  are  convincing  evidence  that 
the  transaction  was  in  fact  a  loan,  for  which  the  defendant  Brown  was 
to  receive  as  compensation  an  amount  in  excess  of  the  legal  rate  of 
interest. 

For  these  reasons,  this  judgment  should  be  reversed,  and  a  new  trial 
granted.  As  to  whether  the  cause  of  action  survives  the  death  of 
the  defendant  Brown,  we  do  not  decide,  as  it  is  not  properly  before  us 
on  this  appeal. 

The  judgment  is  reversed,  and  a  new  trial  granted,  with  costs  to  the 
ai^llants  to  abide  tiie  event.   Settle  order  on  notice.  All  concur. 
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HEMSLEY  &  GO^  Umlted,  t.  O.  O.  DUNCAN  CO.,  Incorporated,  et  aL 

(Stq>reme  Court,  Special  rCenn,  New  Tork  County.  January,  1917.) 

1.  CoBFoaATioHs  ^s»225 — Iaan  or  Monsr  <— Lzabiutt  or  Stookhouhu  — 

Statute. 

Where  a  corporation  had  no  credltora  except  <me  of  defendants,  a 
stockholder,  who  was  cUUmlng  a  balance  due  on  his  salary,  and  where 
soch  defendant,  with  the  knowle^  and  ccmsent  of  Ita  board  of  directors, 
himself  and  wife,  borrowed  money  ot  the  corporation  on  Ida  note,  no  part 
of  which  bad  been  paid,  they  were  liable,  under  Sto<±  Craporatlon  Law- 
(ConsoL  Laws,  c.  SO)  S  29,  for  the  amount  ot  such  loan,  with  Interest,  to 
a  Judgment  credlfior,  snlng  for  an  accounttng  by  them. 

[Ed.  Note.— For  otiier  oaaeB,  see  Corporations,  Cent.  Dig.  H  80^  865, 
867-869,  871-878.] 

2.  COBPORATIOKS  «S983S— FUBPOSBS  Or  iNOOBPOKAtlOK— LlABZUTT  Or  DlBBC- 

TOBS  AND  SrOOXHOLDEBS— STATUTB. 

Where  a  corporation  was  <tt-ganlEed  to  oigage  In  the  boslneas  of  Import- 
ing and  selling  laces,  and  generally  to  carry  on  any  other  business,  manu- 
fttcturlng  or  otherwise,  In  connection  therewith.  It  had  no  right  to  pur- 
chase stocks  and  cotton  on  margin,  and  the  Individual  defendants,  as  the 
only  directors  and  stockholders,  could  not  lawfully,  as  against  credi- 
tors, authorize  themselves,  acting  for  the  corporation,  to  use  Its  funds  In 
such  speculation,  without  subjecting  themselves,  in  the  event  of  loss,  to 
accountability  to  Judgment  creditors  under  General  Corporation  Law 
(Consd.  Laws,  c  23)  |f  90,  91,  and  section  as  added  by  Laws  1913. 
c.  633,  for  I(ffllng  or  wasting  the  property  of  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  {  1451.] 

3.  CORPORATIONH   ^»37(K1^ — PUBPOBES   OF  INCOBPOBATION — CJbEDITOB. 

In  such  case,  the  plaintiff,  a  creditor,  In  selling  laces  and  nets  to  the 
corporation,  had  the  right  to  expect  that  Its  funds  would  be  expended  In 
the  prosecution  of  its  lace  business,  or  of  some  buslDces  of  similar  char- 
acter. 

[Ed.  Note.— For  other  cases,  aee  Corporattoaa,  Gent  Dig.  H  1B11-1&13. 
1516.1 

Acti(»i  by  Hemsley  &  Co.,  Limited,  against  the  C.  C.  Duncan  Com- 
pany, Incorporated,  and  Colin  C.  Duncan  and  Henrietta  F.  L.  Dun- 
can.  Judgment  for  ptaintifiF. 

Milton  Mayer,  of  New  York  City,  for  plaintiff. 

Walter  Carroll  Low,  of  New  York  City,  for  defendants. 

GUY,  J.  The  action  is  by  a  judgment  creditor  of  the  defendant  C. 
C.  Duncan  Company,  Incorporated,  a  domestic  corporation,  for  an  ac- 
counting by  the  individual  defendants  of  their  acts  as  directors  of  the 
corporation.  Other  than  the  plaintiff  there  is  no  creditor  of  the  cor- 
poration, except  the  defendant  C.  C.  Duncan,  yho  has  a  claim  against 
it  for  $157,  balance  of  alleged  salary. 

[1]  From  the  agreed  statement  of  facts  it  appears  that  the  board 
of  directors  of  the  corporation  consisted  of  the  defendant  C  C.  Dun- 
can and  the  codefenda^t  Henrietta  F.  L.  Duncan,  his  wife,  and  Uiat 
on  or  about  January  12,  1916,  the  defendant  Colin  C.  Duncan,  a  stock- 
holder of  the  company,  with  the  knowledge  and  consent  of  the  btxird 
of  directors,  borrowed  $5,000  from  the  corporation  upon  his  note, 
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payable  December  1,  1915,  and  that  no  part  o£  the  loan  ha3  been  paid. 
Section  29  of  the  Stock  Corporation  Law  provides  diat  no  loan  of 
niMi^s  shall  be  made  by  any  sti>ck  corporation,  except  a  monev  cor- 
poration, or  any  officer  thereof,  out  of  its  funds  to  any  stodcbolder 
therein,  and  that  in  case  of  the  violation  of  such  (vovision  the  officers 
or  directors  making  such  loan  or  assentii^  thereto  shall  jointly  and 
severally  be  persoimlly  liable  to  the  extent  of  such  loan  and  interest 
for  all  the  debts  of  the  corporation  contracted  before  the  repayment 
of  the  sum  loaned.  The  facts  in  this  case  clearly  bring  it  within  the 
purview  of  the  statute,  and  the  plsuntiff  is  entitled,  as  against  the  in- 
dividual defendants,  to  recover  the  sum  loaned,  witfi  interest.  Nellis 
Co.  V.  Nellis,  62  Hun,  63.  16  N.  Y.  Svpp,  545. 

[2,1]  It  is  also  conceded  that  the  corporation  was  incorporated  and 
cocmnenced  doing  business  in  November,  1913,  and  continued  to  be 
engaged  in  the  buying,  selling,  and  jobbing  of  laces  and  nets  until 
September  25,  1915;  that  between  January  26,  1915,  and  October  1, 
1915,  the  defendant  C.  C.  Duncan  drew  from  the  moneys  deposited 
in  bank  by  the  corporation  $10,365.74,  and  deposited  the  same  in  his 
own  bank  account;  that  between  said  dates  those  moneys  were  used 
in  the  buying  of  stocks  and  cotton  on  margin  through  various  brokers, 
and,  excepting  the  sum  of  $669^,  were  lost  in  such  transactions ;  that 
said  transactions  were  carried  on  in  the  name  of  the  defendant  C.  C. 
Oiincan  and  of  his  daughter;  that  at  a  meeting  of  the  board  of  di- 
rectors and  stockholders  of  the  corporation,  consisting  of  the  defend- 
ants C.  C.  Duncan  and  Henrietta  F.  L.  Duncan,  all  its  directors  and 
stockholders,  the  defendant  C.  C.  Duncan  was  authorized  to  use  the 
moneys  of  the  company  in  the  lace  business,  or  in  any  other  remunera- 
tive business,  "and  that  all  business  might  be  done'by  him  in  the  name 
of  ^e  company,  or  in  his  own  name,  or  that  of  any  other  pencm,  as 
he  thought  best,  and  said  transactions  were  had  in  pursuance  of  said 
authorization  and  were  subsequently  ratified  and  confirmed  by  said  di- 
rectors and  stockholders."  As  ;^inst  plaintiflfs  claim  that  the  individ- 
ual defendants  be  required  to  pay  over  the  moneys  lost  through  the 
purchase  of  stodcs  and  cotton  on  margin,  those  defendants  contend 
that  under  its  charter  the  corporation  had  a  right  to  engage  in  such 
purdiases,  and  therefore  no  liability  was  incurred  hy  the  directors  in 
embarking  in  that  venture. 

The  certificate  of  inoorporatiKXi  states  that  the  corporation  "is  to  be 
formed  *  *  *  to  engage  in  and  carry  on  the  business  of  import- 
ing, buying  and  selling  laces,  *  *  *  and  generally  to  carry  on  any 
other  business,  whether  manufacturing  or  otherwise,  which  may  seem 
to  the  company  capable  of  being  carried  on  in  connection  with  the 
above."  Half  of  the  ca]Mtal  stodc  was  issued  for  cash,  and  the  bal- 
ance for  merchandise.  Between  December  1,  1913,  and  December  1, 
1914,  die  corporation  continued  to  engage  in  the  lace  and  net  business, 
and  during  that  period  the  i^aintiff  sold  and  delivered  to  it  laces  and 
nets  on  account  of  which  a  balance  of  $15,332.63  remained  unpaid, 
which  was  subsequently  put  in  judgment,  and  executi(»i  thereon  re~ 
turned  unsatisfied.  In  the  dealings  between  the  parties  the  plaintiff 
had  a  r^ht  to  expect  that  the  corporate  ftmds  would  be  expended  in 
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f urtJierance  of  the  prosecution  of  the  lace  business  of  tlie  defendant 
company,  or  s<»ne  other  business  of  similar  character.  The  general 
language  of  the  certificate  of  incorporation  did  not  authorize  stock 
gambling,  and  the  individual  defendants,  as  the  only  directors  and 
stockholders  of  the  company,  could  not  r^tfuUy,  as  against  creditors, 
authorize  themselves,  or  either  of  them,  acting  for  the  corporation,  to 
use  the  corporate  funds  in  such  speculations  without  subjecting  them- 
selves to  the  risk,  in  the  event  of  loss,  of  accountability  to  judgment 
creditors  under  the  statute  (General  Corporation  Law,  §§  90,  91,  and 
section  91a,  as  added  by  Laws  1913,  c.  633)  for  losing  or  wasting  the 
property  of  the  corporation.  Under  the  statute  referred  to  plaintiff 
is  entitled  to  the  prescribed  relief. 
Judgment  for  plaintiff,  with  costs. 


BBIN  T.  BQUITABLB  LIFE  ASSUB.  SOC.  OF  UNITED  STATES. 

(Snpreme  Court,  Appellate  Division,  First  Department.    April  6,  1917.) 

Pleadino  «=>318(2)~Biij.  or  Pabtjculae8 — Detense  or  Patkeht. 

In  an  action  to  record  the  commlSBlon  due  an  Insurance  tigmt,  where 
the  complaint  contained  87  causes  of  actlcm,  and  one  defense  was  pay- 
ment, U  was  error  to  ord^  defendant  to  state  with  parttcularity  all  the 
terms  concemtns  ^eh  payment,  wtd<^  in  effect  would  require  It  to  state 
its  account,  since  defendant  will  not  he  required  to  ^ve  particulars  ot  a 
defense  of  payment,  unless  very  ss>eclal  reas<«s  appear. 

[Kd.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  H  M8,  989.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Alexander  Ebin  against  the  Equitable  Life  Assurance 
Society  of  the  United  States.  From  an  order  grantinjp^  plaintifiTs  mo- 
tion for  a  bill  of  particulars  of  certain  defenses,  defendant  appeals. 
Reversed. 


Argued  before  CLARKE,  P.  J.,  and  SCOTT,  SMITH,  and  DA- 
VIS, JJ. 


.  William  Carroll  Diamond,  of  New  York  City,  for  appellant 
Bernard  H,  Arnold,  of  New  York  City,  ior  respondent. 

SCOTT,  J.   The  plaintiff  alleges  that  for  a  term  of  years  after 

April  17,  1896,  he  was  an  agent  of  defendant  for  the  purpose  of  solicit- 
ing insurance  under  a  contract  which  is  annexed  to  the  complaint.  He 
then  sets  forth  85  causes  of  action  for  commissions  on  policies  which 
he  claims  to  have  placed,  and  on  which,  as  he  says,  he  has  not  been 
paid  commissions.  He  also  alleges  that  on  September  15,  1910,  the  de- 
fendant delivered  to  him  a  statement  of  his  claim  for  commissions  on 
40  accounts  for  policies  procured  by  him,  the  commissions  on  which 
have  never  been  paid.  He  also  states  an  ei^ty-seventh  cause  of  ac- 
tion for  $371.26,  alleged  to  have  been  paid  out  for  defendant  and 
never  repaid.   He  demands  judgment  altogether  for  $8,691.86. 

The  answers  contain:  (1)  A  general  denial,  with  some  specific  ad- 
missions.  (2)  A  plea  of  payment  of  all  the  commissions  earned  by 
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plaintiff.  (3)  An  accord  and  satisfaction  on  August  17,  1904,  by  the 
payment  of  $528.30  at  plaintiff's  request  to  the  Com  Exchange  Bank 
for  plaintiff's  account. 

The  order  appealed  from  requires  defendant  to  state,  with  the  ut- 
most particularity,  all  of  the  details  concerning  each  payment  to  the 
plaintiff,  thus  in  effect  requiring  defendant  to  state  its  account  with 
plaintiff.  This  is  contrary  to  the  practice  in  this  department.  It  has 
been  our  rule  not  to  require  a  defendant  to  ^ve  particulars  of  a  de- 
fense of  payment,  unless  very  especial  reasons  appear  why  such  an 
order  should  be  made. 

The  Special  Term  relied  upon  Sittig  v.  Cohen,  130  App.  Div.  689, 
115  N.  Y.  Supp.  332.  In  that  case  the  plea  was  that  payment  had 
been  made  to  a  corporation,  and  a  bill  of  particulars  was  ordered, 
showing  to  what  officer  the  payment  was  made.  In  this  case  the  ex- 
act reverse  appears.  The  alleged  payments  are  made  to  an  indkHdw^, 
and  the  reason  for  the  rule  in  Sittig  v.  Cohen  disaj^pears. 

As  to  die  accord  and  satisfaction,  we  think  that  the  allegations  of 
the  answer  are  sufficioitly  precise,  and  that  to  order  particu^rs  would 
amount  to  requiring  defendant  to  disclose  its  evidence. 

fi'urthermore,  diere  is  no  affidavit  of  merits,  whkh  seems  to  be  re-^ 
quired  by  rule  23,  since  the  motion  is  addressed  to  the  discretion  of  the 
court. 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motkm  denied,  with  $10  costs..  Older  filed.  All  con- 
cur. 


A.  P.  YOUNQBLOOD,  Inc.,  T.  BANOA  COMMBUCIALB  ITALIANA. 
(Supreme  Court,  App^ate  DlTlslon,  First  Department.    April  S,  1917.) 

1.  Action  «=3€& — Stat  roR  FENDxncT  or  Othxb  Aciioet. 

Ad  action  In  the  courts  of  New  York  for  breacb  d  contract  will  not  be 
stayed  on  motion  of  defendant  until  determination  of  another  action 
against  defendant  pending  In  Italy  for  the  same  subject-matter,  and 
brought  by  plaintUTd  employ^,  neither  authorized  nor  ratified  plain- 
tiff, but,  on  the  contrary,  repudiated  as  soon  as  baard  of. 

[Ed.  Note.— For  other  cases,  see  Actlim,  Cent  IMg.  H  744-751.] 

2.  Apfeai.  and  Ebbob  ^»19--Qus8tionb  Bkthwabu — PaoPBiBrr  ov  Obdeb 

Stating  Action. 

Though  Judgment  was  entered  In  the  action  in  Italy,  and  the  stay  was 
to  continue  only  vntU- entry  of  fhial  Judgneot  In  Italy,  the  propriety  <m 
the  order  staying  the  action  In  New  York  will  be  reviewed  by  the  Ajppel- 
late  Division. 

[Ed.  Note.— BV»  other  cftws,  see  Appe&X  and  Error,  Cent  Dig.  K  68-80.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  A.  P.  Youngblood,  Incorporated,  against  the  Banca  Com- 
merciale  Italiana.  From  orders  staying  trial  of  the  action,  and  dcny- 
ing  plaintiff's  motion  for  reargument,  plaintiff  appeals.   Order  grant- 
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ing  motion  to  gtay  reversed,  and  order  denying  motion  for  reargumcnt 
affirmed. 

Argued  before  CLARKE,  P.  J.,  apd  SCOTT,  DOWUNG,  SMITH, 
and  DAVIS,  JJ. 

Bernard  G.  HeyiL  of  New  Yoiic  City,  for  appellant. 
Carl  A.  Mead,  of  New  York  City,  for  respondent 

DAVIS,  J.  The  plaintiff  brought  this  action  against  the  defendant, 
a  foreign  bank  doing  business  in  Italy,  for  damages  for  breach  of  con- 
tract for  the  delivery  of  flour.  The  action  was  about  to  be  reached  for 
trial  in  this  country  when  defendant,  at  Special  Term,  obtained  a  stay  of 
the  action  until  the  determination  of  another  action  then  pending  in 
Italy  against  the  defendant,  and  claimed  by  defendant  to  have  been 
brought  by  plaintiff  for  the  same  subject-matter  as  in  the  present 
action. 

[  1  ]  It  is  quite  apparent,  from  the  affidavits  submitted  on  behalf  of 
plaintiff^  that  the  bringing  of  the  action  in  the  Italian  courts  was  nei- 
ther authorized  nor  ratified  by  plaintiff.  It  was  b^un  at  the  instance  of 
an  employe,  who  was  merely  a  salesman  and  entirely  without  authori^ 
in  ^at  regard.  As  soon  as  the  plaintiff  heard  that  the  suit  had  been 
brought,  it  rq>udiated  it  in  a  cablegram  to  its  salesman  on  July  2,  1915, 
about  one  month  after  the  action  in  Italy  was  begun. 

[2]  In  appears  that  judgment  was  entered  in  the  action  in  Italy  cm  i 
January  22,  1917,  and  it  is  claimed  by  the  appellant  that,  inasmuch  as  j 
the  stay  was  to  continue  only  until  the  entry  of  final  judgment  in  Italy,  i 
the  question  raised  by  these  appeals  iihould  not  be  reviewed  by  this  : 
court.  We  do  not  share  that  view.  In  the  peculiar  circumstances  of 
this  case  the  propriety  of  these  orders  should  be  passed  upon  by  this  > 
court,  notwithstanding  the  Italian  judgment.  Moses  v.  Salomon,  i 
150  App.  Div.  563, 135  N.  Y.  Supp.  408.  We  tiiink  tiie  defendant  was  ' 
not  entitied  to  the  stay. 

The  order  granting  the  motion  for  the  stay  should  be  reversed,  with 
$10  costs  and  disbursements,  the  motion  denied,  with  $10  costs,  and  the 
order  denying  motion  for  reargument  affirmed,  without  costa.  Or- 
ders filed.  All  concur. 


(Sapreme  Ooart,  AppeUete  DlvMon,  First  Department   April  5,  1917.) 

LiBKL  AKD  SLANDEB  ^=982 — PLEADINQ — SUFUCIEHOT. 

Complaint  for  libel,  not  setting  out  the  libel  at  length,  but  alleging  tbat 
defendant  wrote  a  letter  making  certain  statements,  which  as  redted  are 
not  libelous  per  se,  calculated  to  injure  plaintiff  In  her  calling,  but  fallliu; 
to  allege  that  the  libel  was  published  of  and  concerning  her  In  h^  busi- 
ness or  occupation,  was  Insufilclent 

[Ed.  Note. — For  other  cases,  see  libel  and  Slander,  Cent.  Dig.  H  187- 

197.] 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Lottie  Elizabeth  Johnson  against  J.  Duncan  Dithridge. 
From  order  denying  defendant's  motion  for  judgment  on  the  {head- 
ings, he  appeals.   Reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SCOTT,  DA- 
VIS, and  SHEARN,  JJ. 

Robert  M.  Simpson,  of  New  York  City,  for  appellant 
John  B.  Golden,  of  New  York  City,  for  respmident. 

SCOTT,  J.  The  complaint  attempts  to  set  forth  a  cause  of  action  • 
for  damages  for  a  libel.  The  libel  is  not  set  forth  at  length,  but  it  is 
all^d  that  defendant  wrote  a  letter  making  certain  statements  con- 
cerning the  plaintiff.  These  statements  as  recited  in  ^e  onnplaint 
are  not  libelous  per  se,  but  plaintiff  attempts  to  sustain  the  complaint 
by  arguing  that  they  were  «ilculated  to  injure  her  in  her  occupation 
and  calling,  which  is  that  of  a  domestic  servant.  She  does  not,  how- 
ever, allege  that  the  libel  was  published  of  and  concerning  her  in  her 
business  or  occupation,  or  that  she  has  suffered  special  damage  there- 
fr<xn.  The  complaint  is  obviously  insufi&cient,  and  the  defendant's 
moticoi  should  have  been  granted. 

The  order  appealed  from  is  therefore  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $^0  costs,  with  leave  to 
plaintiff  to  amend  her  complaint  within  20  days,  after  payment  of  all 
costs.  Order  filed.  All  concur. 


BALKB  T.  OTIS  ELGVATOB  Oa 
(Snpreme  Gonrt,  App^ate  Dtvlslon.  First  Department.    April  S,  1017.) 

1.  Pabent  and  Child  *=a7(l) — Action  fob  Injubt  to  Cbjld — Emplotebs' 

LiABZUTT  Act. 

Id  a  proceedlDg  by  a  father  for  damages  &n&  expenses  Incurred  In  con- 
sequence of  the  accidental  Injury  to  bis  employed  Infant  sod  through  the 
alleged  DegllgeDce  of  a  fellow  serrant  of  the  injured  boy,  who  was  work- 
ing with  him  and  acting  as  superintendent  of  the  particular  job,  platntifF 
must  recover,  If  at  all,  under  Employers'  Liability  Act  (Labor  Law  [Oonsol. 
Laws,  c  81]  n  200-^). 

[Ed.  Note^For  other  eases,  see  Pannt  and  Child,  Gent  Dig.  U  72.  86, 
89^  06.] 

2.  PaBERT  aits  OBILD  «=s»7(2) — INJDST  TO  ChIUH- EkFLOZIBB*  l£A9ILirT  AOT 

— CoNomoN  Pbiobdemt. 

Under  Employers*  liability  Act  (Labor  Law)  (  201,  providing  that  do 
action  for  the  recovery  of  compensation  for  lojury,  under  the  article, 
shall  be  maintained  imless  notice  of  the  time  aad  place  sDd  cause  of  the 
injury  are  glrea  to  the  employer  within  120  days,  aad  action  Is  com- 
ineDced  within  oae  year  after  the  occurrence  of  such  injury,  where  plain- 
tiff did  not  all^  or  prove  service  of  such  notice,  and  the  action  was 
b^nm  ooiudderably  more  than  a  year  after  the  Injury,  he  made  out  no 
cause  of  action,  and  his  complaint  should  have  been  dismissed,  since  the 
service  of  snch  notice  and  bringing  the  action  within  a  specified  time 
are  conditions  precedent  to  the  right  to  saa. 

4sFor  other  euw  •f«  sam*  topic  A  KBT-NUHBBR  In  all  K«r-Nntnbar«d  Dlmts  ft  InduM 
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Appeal  from  Trial  Term,  Bronx  County. 

Action  by  Theodore  Balke  against  the  Otis  Elevator  Company. 
From  a  judgment  for  plaintiff,  entered  on  a  verdict,  and  fronk  an  or- 
der denying  a  new  tri^,  defendant  appeals.   Reversed,  and  complaint 

dismissed. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWLING,  SMITH, 
and  DAVIS,  JJ. 

Walter  L.  Glenn^,  of  New  York  City,  for  appellant. 
Gilbert  W.  Minor,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  action  is  by  a  father  for  damages  suffered  and  ex- 
penses incurred  in  consequence  of  an  accidental  injury  to  his  infant 
son.  The  accident  happened,  or  so  the  plaintiff  claim«l,  tiirough  the 
negligence  of  a  fellow  servant  of  the  injured  boy,  who  was  working 
with  him  in  the  same  gang,  and  was  acting  as  superintendent  of  the 
particular  job  then  under  way.  The  plaintiff  must  therefore  recover, 
if  at  all,  under  the  Employers'  Liability  Act,  and  his  complaint  is 
framed  on  that  theory. 

[1,  J]  There  is  but  a  single  question  in  the  case  which  we  find  it 
necessary  to  consider.  Section  201  of  the  Labor  Law  provides  as 
follows : 

"No  action  for  the  recovery  of  compensation  for  Injury  or  death  under 
this  article  shall  be  malDtalned  unless  notice  of  the  time,  place  and  caoee  of 
the  Injury  be  given  to  the  employer  within  one  bundled  and  twmty  days  and 
the  action  Is  commenced  within  one  year  after  the  occorrwce  of  the  accident 
causing  injury  or  death." 

The  accident  occurred  on  October  17,  1912,  and  it  was  stipulated 
on  the  trial  that  this  action  was  not  begun  until  April  15,  1914,  con- 
siderably more  than  one  year  later.  This  we  think  is  fatal  to  the  main- 
tenance of  the  action.  It  was  a  condition  precedent  to  the  right  to  sue 
under  the  Act  both  that  a  notice  should  be  served,  and  that  the  action 
should  be  brought  within  the  specified  time.  Johnson  v.  Roach,  83 
App.  Div.  351,  82  N.  Y.  Supp.  203;  Neilsen  v.  Just  Co.,  169  App.  Div. 
579,  155  N.  Y.  Supp.  442;  Hill  v.  Supervisors,  119  N.  Y.  344,  23 
N.  E.  921.  Having  failed  to  either  allege  or  prove  compliance  with 
one  of  these  conditions,  the  plaintiff  made  out  no  cause  of  action,  and 
his  complaint  should  have  been  dismissed. 

Judgment  and  order  reversed,  and  complaint  dismissed,  with  costs 
to  appellant  in  this  o>urt  and  below.  Order  filed.  All  concur. 


Sup.  Ct)     AX ALGAHATED  IHDDSTBZAI.  CORP.  V.  TEICHHOLTZ 


289 


AilALGAMATBD  INDUSTRIAL  CORP.  v.  TEICHHOLTZ. 

(Sapreme  Court,  Appellate  Division,  First  Department.   April  S,  1017.) 

lajimcTioji  «s3l36<2) — Ikjuhotioiv  PEsvKsm  Lrni— BBsrBAzifiHa  Bnoaob- 
HENT  IN  Business. 

Where  defendant,  a  stockholder  in  a  corporation  which  amalgamated 
wltb  others  to  form  plaintiff  corporation,  sold  all  his  stock  to  plaintiff  in 
return  for  plali^ifl's  stock  and  a  contract  of  emplorment  for  10  rears, 
agreeing  to  devote  his  undivided  time  and  efforts  to  plaintiff's  business, 
and  that  he  would  not  engage  In  the  particular  business  within  a  radius  of 
30  miles  of  "nmes  Square,  New  York,  for  10  years  after  termination  of 
his  contract,  and  plaintiff's  employment  was  terminated,  the  court  would 
restrain  pendente  lite  bis  violating  his  negative  covenant  not  to  engage 
in  the  bmdness. 

[Ed.  Note. — For  other  cases,  see  Injunction,  C«it  Dig.  f  306.] 

Appeal  from  Special  Term,  New  York  Coimty. 

Action  by  the  Amalgamated  Industrial  Corporation  against  Joseph 
Teichholtz.  From  an  order  denying  motion  for  injunction  pendente 
lite,  plaintiff  appeals.   Order  reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWLING,  SMITH, 
and  DAVIS,  JJ. 

Gordon  S.  P.  Kleeberg,  of  New  York  City,  for  appellant. 
Abraham  H.  Sarasohn,  of  New  York  City,  for  respondent. 

SCOTT,  J.  Defendant,  being  a  stockholder  in  a  corponUion  whidi 
ama^amated  with  others  to  fonn  the  plaintiff  corporation,  sold  all 
of  his  stock  to  plaintiff  in  return  for  stock  of  plaintiff  and  a  contract 
of  employment  for  10  years,  in  return  for  which  he  agreed  to  devote 
his  undivided  time  and  efforts  to  the  business  of  defendant.  He  also 
agreed : 

'That  he  will  not  engage  in  the  business  of  window  cleaning  and  house 
renovating,  or  any  similar  business,  within  a  radius  of  30  miles  of  Time» 
Sgoare,  New  York,  for  the  period  of  10  years  after  the  termination  of  his 
employment  with  Uie  said  company,  for  any  cause  whatsoever,  even  though 
Bald  termination  takes  place  before  the  ex];>iratl<»i  of  sold  contract." 

His  employment  has  terminated,  whether  by  his  act  or  by  the  act  of 
defendant  is  disputed,  and  under  the  terms  of  the  covenant  is  not 
material,  and  he  has  engaged  in  the  same  business  in  which  he  had 
covenanted  not  to  engage,  and  has  endeavored  to  obtain  the  business 
of  the  former  customers  of  the  company  in  which  he  was  originally 
a  stockholder.  We  have  so  often  restramed  the  violation  of  negative 
covenants  of  fhis  description  that  it  is  unnecessary  to  restate  here  the 
principles  upon  which  injunctions  are  granted  in  cases  like  the  pres- 
ent. Diamond  Match  Co.  v.  Roeher,  106  N.  Y.  473,  13  N.  E.  419, 
60  Am.  Rep.  464;  Alden  v.  Wright,  175  App.  Div.  692,  162  N.  Y. 
Supp,  668;  Eastern  N.  Y.  Laundry  v.  Abrahams,  173  App.  Div.  788, 
160  N.  Y.  Supp.  69;  N,  Y.  Laundry  v.  Unger,  170  App.  Div.  761, 
150  N.  Y.  Supp.  598.  It  is  sufficient  to  say  that  the  moving  papers 
bring  the  present  case  well  within  the  rule. 

^For  other  caaes  see  sum  tOQta  ft  KBY-NUMBEB  In  aU  K«r-MWBlM»d  DlCMts  *  Indvus 
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The  defendant  claims  that  he  can  show  that,  owing  to  the  circum- 
stances under  which  he  was  inddced  to  enter  into  the  contract  con- 
taining the  above-mentioned  covenant,  he  should  not  be  held  to  its 
fulfillment.  His  papers  before  us  on  this  appeal  do  not  convince  us 
that  he  will  be  able  to  substantiate  this  claim,  but  in  any  event  the 
place  to  make  the  attempt  is  at  the  trial,  which  can  be  promptly  had, 
if  defendant  presses  the  case  with  diligence. 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  granted,  with  $10  costs.  The  amount  of  tiie 
undertaking  to  be  given  by  plaintiff  will  be  determined  upon  the  set- 
tlement of  the  order.  SetUe  wder  on  notice.  AU  conctir. 


(Supreme  Court,  App^ate  Dirlslon,  First  Department.    April  6,  1917.) 

1.  Masteb  and  Sibvakt  <S=>3e» — Injuries  to  Skbvant— Jdeisdiction — Ac- 

Tion  Undeb  Coupknsation  Law. 

Althoos^  there  Is  no  objection  to  the  maintenance  of  a  cause  of  ac- 
tion In  the  courts  of  New  York,  based  on  a  foreign  statute  wbicb  does 
not  contravoie  any  public  policy  of  New  York,  where  deceased,  on- 
ployed  by  a  corporation  Incorporated  and  ooadactlnc  its  business  in  New 
Jers^.  under  a  contract  of  employment  made  In  New  iteraes,  bad  exercis- 
ed his  option  and  stipulated  with  his  onployer  to  acc^  the  Workmen's 
Ck)mpensatlon  Law  of  Kew  Jersey  (P.  L.  1911,  p.  184,  as  amended  by  Act 
N.  J.  April  1,  1913  [P.  L.  p.  8021),  providing  that.  In  case  of  dispute  or 
failure  to  agree  on  a  claim  for  compensation,  either  inrty  may  submit 
the  claim  to  the  Judge  of  the  common  pleas  of  the  county  who  would  have 
Jurisdiction  In  a  dvil  fase,  an  action  cannot  be  maintained  in  a  Supreme 
Court  of  New  York  for  his  death  occurring  in  New  Jersey,  although  serv- 
ice cannot  be  had  upon  the  corpwatton  to  enable  the  dalmants  to  proceed 
under  such  act  In  New  Jersey. 

2.  Evidence  ^=»80(1)— Pbesdmptions — Fobhon  Statutes.  \ 

It  is  to  be  presumed  that  the  Worlcmen's  Compensation  Act  erf  Kew 
Jersey  (P.  L.  1911,  p.  134,  as  amended  by  Act  N.  J.  April  1,  1913  [P.  L. 
p.  302]),  will  be  given  a  construction  in  the  Jurisdiction  where  It  vas  [ 
enacted  to  enable  those  having  claims  thereunder  to  enforce  them  as 
therein  provided. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  {  lOL]  j 

3.  Master  and  Servant  ®=53t>6 — Workmen's  Compensation  Act.  ' 

The  fact  that  Jurisdiction  was  conferred  upon  a  Judge  of  a  court  of 
New  Jersey  to  determine  all  controverted  questions  of  fact  under  the 

Worlimea's  Compensation  Act  of  that  state,  and  whether  or  not  there  . 

should  be  a  computation  of  the  compensation,  creates  no  greater  right  | 

in  an  employ6  who  has  accepted  the  provisions  of  such  act  to  bring  an  i 

action  under  the  act  In  another  'state  than  would  the  conferring  of  sui-b  \ 

authority  upon  an  administrative  board  or  body  created  by  the  Legls-  ; 
lature. 

4.  MaBTBB  and  SEBTANT  «S»400— WoBKUBN'B  COUraNSATION  AjOT— Pebsohs  I 

Entttlbd  to  Sue — Pboof.  ! 

Under  the  provisions  of  the  Workmen's  Compensation  Act  of  New  Jer- 
sey (P.  L.  1911,  p.  134,  as  amended  by  Act  N.  J.  April  1,  1913  [P.  I*  p. 
302]),  providing  that  actions  thereunder  must  be  brought  by  the  adtiiiiiis- 
trator  of  the  Injured  eniiiloy^,  or  the  i>erson  entitled  to  administer  on  bis 
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estate.  If  an  action  conid  be  maintained  In  New  Toric  under  mdi  statute. 
It  must  be  shown  that  the  claimant  was  the  pwioa  entitled  to  admlnla- 

tratlon  In  New  Jersey. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Frank  Verdicchio,  as  administrator  of  Michele  Verdicchio, 
against  the  McNab  &  Harlin  Manufacturing  Company.  From  an  or- 
der denying  plaintiff's  motion  for  an  order  overruling  a  demurrer  to 
the  complaint  and  granting  defendant's  motion  for  judgment  on  the 
pleadings,  dismissing  the  complaint,  plaintiff  appeals.  Anirmed. 

Aigued  before  CLARKE,  P.  T.,  and  LAUGHLIN.  SCOTT,  DA- 
VIS, and  SHEARN,  JJ. 

Charles  A.  Ludlow,  of  New  York  City,  for  appellant 
Herbert  H.  Fla^^,  of  New  York  Qty,  for  resp(Mident 

LAUGHLIN,  J.  [1  ]  The  only  point  presented  by  this  appeal  which 
we  deem  it  necessary  to  decide  is  whether  the  Workmen's  Compensa- 
tion Act,  so  called,  of  New  Jersey,  being  chapter  95  of  the  Laws  of 
1911,  as  amended  by  chapter  174  of  the  Laws  of  1913,  confers  a  cause 
of  action  for  tlie  death  of  ian  employe,  who  duly  elected  to  take  there- 
under and  to  relinquish  his  common-law  rights  and  any  other  statutory 
rights  of  his  dependents  in  case  of  his  death,  to  have  the  weekly  indem- 
nity given  by  the  statute  computed  and  the  present  value  thereof  de- 
termined, and  for  the  recovery  thereof,  without  applying  to  or  action 
by  a  judge  of  the  court  of  common  pleas  of  New  Jersey  as  therein  pro- 
vided, ft  is  alleged  in  the  complaint  that  the  plaintiff's  intestate  was 
employed  by  tiie  defendant  in  the  state  of  New  Jersey  to  work  in  its 
foundry  at  Paterson,  in  that  state,  where,  in  the  course  of  sudi  em- 
ployment and  arising  therefrom,  he  met  with  an  accident  on  the  25th 
of  January,  1916,  from  which  he  died,  leaving  both  parents  him  sur- 
viving, who  were  dependent  upon  him  for  support,  and  who  reside  in 
Italy. 

Section  7  of  the  statute  provides  that,  where  its  terms  are  accepted, 
eompensation  for  personal  injuries  or  death  of  an  employe  by  accident 
not  intentiomdly  self-inflicted,  or  due  to  intoxication,  and  arising  out 
of  or  in  the  course  of  his  employment,  shall  be  made  by  the  employer 
according  to  the  schedule  prescribed  by  the  statute. 

Section  11  contains  a  schedule  of  compensation  for  injuries,  and  sec- 
tion 12  for  death.  The  scheme  in  each  instance  is  for  weekly  compen- 
sation for  specified  periods.  In  the  case  of  injuries,  where  the  disabil- 
ity is  temporary  or  is  total  and  permanent,  the  compensation  is  a  speci- 
fied percentage  of  the  wages  received  by  the  employe  at  the  time,  with 
a  maximum  and  minimum,  and  is  payable  during  the  disability,  not 
exceeding  a  specified  number  of  weeks ;  and  where  the  disability  is  par- 
tial, but  permanent,  the  compensation  is  a  fixed  percentage  of  such 
wages  for  specified  periods,  varying  for  different  specified  injuries, 
with  a  like  maximum  and  minimum,  and  with  a  general  provision  with 
respect  to  injuries  of  the  class  stated,  "or  where  the  usefulness  of  a 
member,  or  any  physical  function,  is  permanently  impaired,"  providing 
that  &e  cc»npcnsation  "shall  bear  such  relation  to  the  amounts  stated" 
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in  the  schedules  "as  the  disabilities  bear  to  those  produced  by  the  in- 
juries named  in  the  schedule." 

It  is  further  provided  in  that  section  that,  if  the  employer  and  em- 
ploye are  unable. to  agree  upon  the  amount  of  compensation  to  be  paid 
in  cases  not  covered  by  the  schedule,  the  amount  shall  be  settled  by  a 
judge  of  the  court  of  common  pleas  by  a  summary  proceeding  specially 
prescribed  in  section  20.  Where  the  accident  causes  the  death  of  the 
employe,  the  compensation  is  a  percentage  of  such  wages,  with  a  like 
maximum  and  minimimi,  for  300  weeks,  depending  on  the  number  of 
dependents  of  the  class  specified  in  the  statute,  which  includes  parents ; 
but  it  is  also  provided  that,  in  the  event  of  the  death  of  a  dependent, 
the  right  to  the  weekly  payments  shall  cease.  It  is  also  provided  that 
where,  as  here,  there  is  more  than  one  dependent,  the  distribution  of  the 
compensation  shall  be  made  among  them  according  to  an  order  to  be 
made  by  a  judge  of  said  court,  who  shall  on  an  applicati(»i  and  pres- 
^tation  of  the  facts  make  the  determination  "according  to  the  rela- 
tive dependency." 

Section  15  requires  that  notice  of  the  injury  be  given  to  the  employer 
by  the  employe  or  dependent,  unless  he  have  notice  thereof,  and  that 
no  compensation  shall  be  allowed  unless  the  employer  has  knowledge 
of  the  injury  or  the  notice  be  given  within  90  days. 

Section  18  provides  that  in  case  of  a  dispute  over,  or  failure  of  the 
employer  and  claimant  "to  agree  up(»i,  a  daim  for  compensation,"  ei- 
ther party  may  submit  the  claim,  both  with  respect  to  questions  of  fact 
and  tiie  nature  and  effect  of  the  injuries  and  the  amount  of  compensa- 
tion, to  any  judge  of  the  common  pleas  of  the  county  "who  shall  have 
jurisdiction  in  a  civil  case,"  and  such  judge  is  authorized  "to  hear  and 
determine  such  dispute  in  a  summary  manner,"  and  it  is  provided  that 
"his  decision  as  to  all  questions  of  fact  shall  be  conclusive  and  binding." 

Section  19  provides  that  in  case  of  death,  "where  no  executor  or  ad- 
ministrator is  qualified,"  the  judge  shall  order  and  direct  payment  to  be 
made  to  such  person  as  would  be  appointed  administrator  of  the  estate 
of  the  decedent,  "upon  like  tenns  as  to  bond  for  the  proper  application 
of  compensation  payments  as  are  required  of  administrators." 

Section  20  regulates  the  procedure  in  case  of  a  dispute  between  the 
claimant  and  the  employer,  and  contemplates  the  hearing  and  deter- 
mination by  the  judge  of  the  court  of  common  pleas  simimarily  of 
any  question  with  respect  to  notice  to  or  knowledge  of  the  injury  by  the 
employer,  as  well  as  other  questions,  and  for  the  entry  of  judgment 
on  the  decision,  and  for  the  satisfaction  thereof  to  the  extent  that  in- 
stallments are  paid.  It  also  contemplates  tliat  the  Supreme  Court  may 
review  questions  of  law  for  certiorari. 

Section  21  provides  that,  on  the  application  of  either  party  on  due 
notice  to  the  other,  the  compensation  may  be  commuted  by  the  court 
of  common  pleas  "at  its  present  value  when  discounted  at  five  per 
centum  simple  interest,"  if  it  shall  appear  to  be  for  the  best  interest 
of  the  claimant  "or  that  it  will  avoid  undue  expense  or  undue  hard- 
ship to  either  party,  or  tliat  the  claimant  has  removed  or  is  about  to 
remove  from  the  United  States,  or  that  the  employer  has  sold  or  other- 
wise disposed  of  the  greater  part  of  his  business  or  assets." 
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The  statute  iben  enjoins  upon  the  judge  of  the  common  pleas,  upon 
whom  only  the  authority  to  commute  is  conferred,  the  rule  to  be  ob- 
served in  i^sii^  upon  such  an  i^^catitm,  viz. : 

"That  It  Is  fbe  Intention  of  tMs  act  tiiat  the  compensation  payments  are  In 
Hen  of  waeee,  and  are  to  be  rac^red"  by  the  claimant  In  the  same  manner 
that  w&ga  are  ordinarily  paid,  and  that  therefore  commutation  'is  to  be 
allowed  only  when  It  clearly  aroeara  that  some  onusoal  circumstance  war- 
rants audi  departure." 

Authority  is  also  conferred  upon  the  judge  in  detennining  a  dispute 
with  respect  to  the  right  to  compensation,  or  the  amount  or  commuta- 
tion hereof,  to  settle  and  determine  the  amount  to  be  paid  for  legal 

fees,  and  declares  it  to  be  unlawful  and  a  contempt  of  court  for  "any 
lawyer  or  other  person"  to  ask  or  to  receive  more. 

The  plaintiff  brings  this  action  in  total  disregard  of  all  of  the  provi- 
«ons  of  the  statute  which  contemplate  an  endeavor  on  the  part  of 
the  claimant  to  agree  with  the  employer,  and  a  determination  of  any 
controversy  with  respect  to  the  facts,  and  to  the  right  of  the  claimant 
to  receive  a.  gross  sum  by  commutation  by  a  judge  of  the  common 
pleas  of  New  Jersey.  The  decedent  elected  to  accept  the  rights  and 
remedies  given  by  these  statutory  provisions  in  lieu  of  any  other  right 
or  remedy  that  he  or  his  dependents  might  have,  and  this  action  is 
predicated  upon  the  contractual  liability  thereby  created. 

As  has  been  seen,  the  right  of  his  dependents  is  conditioned  undei 
the  statute  upon  either  an  agreement  between  them  and  his  employer, 
or  a  decision  by  the  judge  of  the  court  of  common  pleas  on  any  dis- 
pute between  them,  with  respect  to  notice  to  or  knowledge  by  the  em- 
ployer within  the  time  specified  of  the  injury  which  resulted  in  the 
death  of  the  employe,  and  of  any  other  question  of  fact  upon  which 
the  right  to  compensation  depends.  This  necessarily  embraces  any 
question  with  respect  to  his  employment  or  rate  of  wages,  or  as  to 
whether  his  death  was  accidental,  arising  out  of  and  in  the  course  of 
his  employment  and  was  not  intentionally  self-inflicted,  or  due  to  in- 
toxication, and  with  respect  to  the  proportion  of  the  compensation  that 
should  be  received  by  each  dependent,  and  with  respect  to  whether 
the  compensation  should  be  commuted  into  a  Itmip  sum  presently  pay- 
able. It  appears  that  the  defendant  was  incorporated  under  the  laws 
of  this  state,  and  it  is  suggested  that  service  could  not  be  made  upon 
it  in  compliance  with  the  statute  to  enable  the  claimants  to  proceed 
thereunder  in  New  Jersey. 

[2]  Defendant  conducts  business  in  New  Jersey,  and  the  contract 
of  employment  and  the  employment  were  .there,  and  decedent  met  his 
death  in  that  state.  It  is  to  be  presumed  tfiat  the  statute  will  be  given 
a  construction  in  the  jurisdiction  where  it  was  enacted  to  enable  those 
having  claims  thereunder  to  enforce  them  as  therein  provided ;  but,  if 
plaintiffs  ri^ts  are  not  enforceable  under  the  statute,  then  it  is  not 
apparent  on  what  theory  they  can  be  enforced  here,  and  relief  under 
the  New  Jersey  statute  is  all  the  plaintiff  now  demands.  There  is  no 
objection  to  the  maintenance  of  a  cause  of  action  in  the  courts  of  this 
state  based  on  a  foreign  statute  which  does  not  contravene  any  public 
policy  of  this  state.    The  difficulty  with  the  plaintiff's  case,  on  the 
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point  now  under  consideration,  is  that  the  foreign  statute  does  not  give 
an  independent  cause  of  action  enforceable  anywhere.  It  has  pro- 
vided an  administrative  remedy  by  prescribed  procedure  in  New  Jersey 
as  a  substitute  for  any  cause  of  action  that  there  mighf  otherwise  be, 
and  it  was  optional  with  the  emf^oye  to  accept  it  or  not,  and  he  stipu- 
lated with  his  employer  to  accept  it. 

[3]  Hie  fact  that  jurisdiction  was  conferred  upon  a  judge  of  a 
court  of  that  state  to  determine  all  controverted  questions  of  fact,  and 
whether  or  not  there  should  be  a  commutation  of  the  compensation,  | 
creates  no  greater  right  than  the  conferring  of  such  authority  on  an 
administrative  board  or  body  created  by  the  Legislature.  No  con-  I 
trolling  decision  on  the  point  has  been  cited  or  found  by  us,  but  there  j 
have  been  other  decisions  at  Special  Term  to  the  same  effect.  Sec  i 
McCarthy  v.  McAllister  Steamboat  Co.,  94  Misc.  Rep.  692,  158  N.  Y.  ! 


Supp.  563;  Lehmann  v.  Ramo  Films,  Inc.,  92  Misc.  Rep.  418,  155 
N.  Y.  Supp.  1032. 


[4]  Until  some  amount  is  determined  upon  as  compensation  in  ac-  j 

cordance  with  the  statute,  no  action  can  be  maintained  by  a  claimant  ; 

based  on  the  statute.    Moreover,  if  the  action  could  be  maintained  j 

here,  it  is  not  at  all  clear  that  it  could  be  enforced  by  the  plaintiff,  who  j 

does  not  show  that  he  is  the  person  who  would  be  entitled  to  admin-  ' 
istration  in  New  Jersey;  and  therefore  a  recovery  by  the  plaintiff 

might  not  prevent  a  recovery  by  the  dependents  or  in  their' right  in  | 

New  Jersey.  i 

It  follows  that  the  order  should  be  affirmed,  with  $10  costs  and  dis- 
bursements. Order  filed.  All  concur. 


(Supreme  Court,  Appellate  Division,  First  Department.    April  5,  1917.) 

1.  BxsouTOBa  AND  A0VIHISZBATOB8  453221(6) — Claim  Aoaimst  Cbtatb  fob 

SEBVI(»8 — ^EVIDENOB. 

In  an  actl<Hi  against  a  decedent's  estate  tor  senrlcee  rendered  deoedoit, 
the  policy  of  the  lew  requires  dear  and  coDVlnclDsr  testimony  that  It 
was  the  nnderstandlog  of  t>oth  parties  tbat  decedent  was  oUigated  to  and 
would  pay  for  the  service^  and  that  the  services  were  rendered  pursuant 
to  such  understanding. 

[Ed.  Note. — For  other  casea,  see  Bzecatora  and  Administrators,  Gent. 
Dig.  U  903^.  1874,  1876.] 

2.  EXECUTOBS  AND  ADUINISTaATOBS  «=94Q1(2) — BsnDITION  OF  SBEVICBB  TO  DE- 

CEDENT— Contract — Supticienct  of  Evidence.  j 
In  an  actlcm  against  decedent's  estate  for  services  of  nursing  and  at-  , 
tendance  rendered  decedent  In  her  lifetime,  whether  there  was  an  under- 
standing between  the  parties  that  decedent  was  obligated  to  and  would  | 
pay  for  the  services,  and  whether  they  were  rendered  pursuant  to  such  I 
understanding,  held  tor  the  Jury  under  the  evidence.  j 

[Ed.  Note. — For  other  cases,  see  Executors  and  AdmlnlBtrators,  Cent 
Dig.  8  1879.] 

Clarke,  P.  J.,  and  lAUghlln,  J.,  dissenting. 

^saVoT  othar  cimb  tM  nmt  tooio  ft  KST-NUHBHTR  Id  rH  KvNumlMr*d  DisMU  *  ladwtM 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Catherine  M.  Cannon  against  Josephine  Eliza  Sares  and 
others,  as  executrices,  etc.  From  ju<^ment  dismissing  the  complaint 
at  close  of  her  case,  i^aintiff  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  before  CLARKE.  P.  T.,  and  LAUGHLIN,  SCOTT,  DA- 
VIS, and  SHEARN,  JJ. 

Guernsey  Price,  of  New  York  City,  for  appellant. 
John  J.  Crawford,  of  New  York  Gty,  for  respondents. 

SHEARN,  J.  The  complaint  alleges  a  contract  by  the  decedent 
to  pay  plaintiff  for  61  months'  services  as  a  nurse  and  personal  attendant 
from  1909  to  1915,  on  the  basis  of  $50  per  month  as  the  reasonable 
value  of  the  services.  During  the  trial  plaintiff  reduced  her  claim  to 
forty-nine  months.  This  reduction  was  necessary,  because  it  developed 
during  die  trial  that  for  a  year  and  a  half  prior  to  the  death  of  dece- 
dent, pursuant  to  an  agreement  with  decedent's  family  physician,  plain- 
tiff had  been  paid  by  him  in  the  behalf  of  the  decedent  for  the  value  of 
her  services  during  such  year  and  a  half.  Sudi  payment  was  at  fhe 
rate  of  $50  per  month. 

The  decedent  was  a  woman  about  80  years  of  age,  who  boarded  in 
a  boarding  house  conducted  by  plaintiff's  sister.  She  paid  $50  a  week 
for  her  rooms  and  board,  the  price  including  service  of  meals  in  her 
room.  The  decedent  was  a  very  heavy  woman,  weighing  over  200 
pounds,  and  was  in  such  feeble  condition  as^to  require  constant  help 
and  attention.  She  could  not  dress  herself,,  or  get  out  of  bed  herself, 
without  assistance.  She  was  suffering  from  hemorrhoids  and  was  in 
constant  need  of  the  attention  of  a  -nurse.  At  one  time,  for  a  few 
wedcs,  a  trained  nurse  was  employed;  but  dec^enfs  physician  de- 
cided to  go  back  to  the  services  of  the  plaintiff,  ^because  plaintiff  was 
used  to  ^e  ways  of,  the  decedent  and  got  along  better  with  her  than 
did  strangers.  It  was  established  by  entirely  satisfactory  and  over- 
whelming evidence  that  plaintiff  rendered  the  decedent  constant  and 
arduous  services  during  the  entire  period  in  question,  some  of  an  ex- 
tremely unpleasant  nature,  and  was  paid  nothing,  except  during  the 
last  year  and  a  half. 

[  1  ]  But  for  the  fact  that  we  are  dealing  with  the  estate  of  a  dece- 
dent, the  plaintiff  would  be  entitled  beyond  all  question  to  recovo*  a 
snbstantial  sum  on  tlie  basis  of  an  implied  agreement  to  pay.  In  this 
class  of  cases,  however,  the  policy  of  our  laws  requires  clear  and  con- 
vincing testimony  that  it  was  the  understanding  of  both  parties  that 
the  decedent  was  obligated  to  and  would  pay  for  the  services,  and  that 
the  services  were  rendered  pursuant  to  such  an  understanding. 

[2]  There  was  certainly  sufficient  evidence  on  this  head  to  take  the 
case  to  the  jury.  Elizabeth  Hansel  talked  with  decedent  repeatedly 
during  the  rendition  of  these  services,  generally  two  or  three  times  a 
year.  Decedent  said  to. her: 

"I  sball  pay  ber  well  for  wbat  she  ia  doing.  I  will  make  het  so  comfortable 
tliat  die  will  never  have  to  wortL" 
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While  diis  may  be  consistent  with  a.  mere  general  dedaration  of  in- 
tention to  take  care  of  the  plaintiff  by  will,  it  is  not  only  a  plain  state- 
ment that  decedent  would  pay  plaintiff  for  her  services,  but  is  the  clear-  , 
est  kind  of  recognition  of  her  obligation  to  do  so,  growing  out  of  the  j 
arduous  and  unusual  services  rendered  by  the  plaintiff.  On  cross-ex- 
amination this  witness  related  a  conversation  in  1909,  when  decedent 
complained  of  a  nurse  she  had  had,  and  said : 

"I  have  one  now  mat  Just  suits  me,  and  X  am  going  to  keep  her.** 

The  inference  of  obligation  to  pay  is  clear  from  this.  How  could 
she  keep  a  nurse  for  five  years,  doing  this  kind  of  -work  and  hav- 
ing only  one  day  off  a  week,  without  obligating  herself  to  pay  for 

the  services? 

Amelia  Hudson  testified  that  decedent  said  to  her : 

"'What  could  I  do  without  Kate?'  I  said,  'Yea,  she  has  been  a  faithful 
Qurse  to  you  night  and  day  ;*  and  she  repeated  to  me,  'Well,  she  wlU  be  well 
paid  for  all  she  has  done  for  me.' " 

Several  other  witnesses  testified  to  conversations  with  decedent  in 
which  she  recognized  her  obligation  to  the  plaintiff  afid  expressed  her 
intention  to  discharge  it ;  but  these  conversations  tend  to  indicate  that  \ 
the  decedent  was  expecting  to  discharge  the  obligation  by  a  suitable 
bequest  in  her  will. 

There  are  arguments  of  considerable  for^  that  may  be  properly  ad- 
dressed to  a  jury,  which  may  be  said  to  throw  some  doubt  <m  plaintiff's 
claim — notably  the  fact  of  actual  payment  during  the  last  year  and 
a  half,  and  the  fact  that  plaintiff  was  working  with  her  sister  in  the 
boarding  house,  where  the  decedent  was  paying  a  round  price  for  mere 
board  and  lodging.  However,  considering  the  peculiarly  arduous  and 
disagreeable  character  of  these  services  and  the  long  time  during  which 
they  were  performed,  it  is  hardly  conceivable  that  they  would  have 
been  rendered  without  a  mutual  understanding  and  agreement  that  they 
would  be  actually  paid  for.  At  any  rate,  the  testimony  above  quoted, 
showing  actual  statements  by  decedent  diat  she  would  pay,  coupled 
with  all  of  the  circumstances  disclosed  by  the  evidence,  required  the 
submission  of  the  case  to  the  jury. 

A  favorable  impression  is  created  by  the  fact  that  plaintiff's  sister 
did  not  attempt  to  bolster  up  the  claim  by  testifying  to  any  hard  and 
fast  agreement  of  decedent  to  pay.  This  tends  to  stamp  the  claim  as 
a  genuine  one. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event  Order  filed. 

SCOTT  and  DAVIS,  JJ.,  concur. 

CLARKE,  P.  J.  I  dissent.  It  appears  that  the  decedent  lived  from 
before  1908,  down  until  her  death  on  June  20,  1915,  continuously  in 
boarding  houses  kept  by  the  plaintiff's  sister  under  an  i^reement  that 
the  decedent  should  pay  $50  per  week  for  her  rooms  and  board,  in- 
cluding the  service  ox  her  meals  in  her  room,  and  that  the  decedent 
paid  fuaintiff's  sister  for  her  board  according  to  and  under  that  a^ree- 
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ment,  during  all  the  time  the  decedent  boarded  with  her.  The  plaintiff 
lived  with  her  sister,  the  keeper  of  a  boarding  house,  and  worked  for 
her.  B^inning  in  December,  1913,  the  plaintiff  was  paid  for  her  serv- 
ices by  the  decedent  down  to  the  time  of  decedent's  death,  that  is  over 
a  period  of  a  year  and  one-half  at  the  rate  of  $50  a  month,  and  her 
sister  was  paid  $50  a  week  for  the  board  of  the  decedent  and  also  $9  a 
wedc,  the  wages  of  a  servant  to  take  plaintiff's  place  in  the  kitchen. 

No  claim  is  made  here  for  payment  of  plaintiff's  services  during 
said  period  of  a  year  and  one-half,  and  it  does  not  appear  that  any 
claim  for  the  payment  of  services  beyond  the  amount  paid  to  plaintiff's 
sister  during  the  period  prior  to  the  last  year  and  one-half  was  ever 
presented  during  the  lifetime  of  the  decedent.  It  seems  incredible  that, 
if  there  had  been  an  express  contract  to  pay  for  such  services  extend- 
ing over  such  a  long  period  of  time,  no  claim  should  have  been  put  in, 
and  no  settlement  had,  and  no  amounts  paid.  Giving  the  testimony  as 
to  the  casual  talks  of  the  decedent  with  the  various  ladies  who  have  tes- 
tified the  full  effect  which  we  are  allowed  to  under  the  well-established 
authorities,  I  think  they  indicate  merely  an  intention  upon  the  dece- 
dent's part  to  make  plaintiff  a  gift,  or  to  remember  her  in  her  will, 
which  intention  was  not  carried  out. 

The  fact  that  plaintiff  was  fully  paid  upon  an  established  contract 
for  the  last  year  and  one-half  of  the  decedent's  life  satisfies  me  that  no 
previous  contract  had  been  entered  into.  The  cases  are  numerous 
which  hold  that  claims  against  estates  resting  on  oral  evidence  are  under 
suspicion  from  the  outset,  and  all  the  more  so  when  old  and  stale. 
Th^  have  to  be  proved  by  clear  and  most  convincing  evidence  of  dis- 
interested and  unbiased  witnesses  before  they  can  be  allowed.  If  the 
evidence  does  not  come  up  to  this  standard  the  case  is  not  one  for  the 
jury.  A  few  of  such  cases  are  Kearney  v.  McKeon,  85  N.  Y.  136; 
Matter  of  Van  Slooten,  140  N.  Y.  624,  35  N.  E.  583 ;  Dueser  v.  Meyer, 
129  App.  Div.  598,  114  N.  Y.  Supp.  64;  Butcher  v.  Geissenhainer,  125 
App.  Div.  272,  109  N.  Y.  Supp.  159;  Matter  of  Dole,  168  App.  Div. 
253,  153  N.  Y.  Supp.  895;  Matter  of  Doubleday,  173  App.  Div.  743, 
159  N.  Y.  Supp.  947., 

In  my  opinion  t^e  complaint  was  properly  dismissed,  and  the  judg- 
ment appealed  from  should  be  aiHrmed. 

lAUGHLIN,  J.,  concurs. 


(Supreme  Court,  Appellate  Division,  Eirst  Department.   April  S,  1017.) 

1.  Pleadinq  «=»8(16) — Conclusions — Duress. 

In  action  for  money  paid  under  duress,  allegations  that  defendant 
threatened  plaintiff  unless  be  paid  the  money,  and  that  plaintiff  did 
pay  the  money  nnder  and  by  reason  of  such  threats,  are  concln^ons  of 
law,  and  the  pleader  dwald  have  set  out  tiie  words  used  In  maldnff  the 
threats. 

[Ed.  Note.— EV>r  other  cases,  see  Pleading,  Cent.  Dig.  f  28%.] 
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1<M  NEW  TORE  SUPPLEICBNT 
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2.  Payment  ^S7(3) — Ditbebs — "Thekat." 

A  statement  of  Intention  to  resort  to  tbe  courts,  or  to  public  officials. 

boweTer  unjiistified,  In  order  to  extort  money  from  another,  is  sot  a 

"threat"  in  a  legal  sense. 
[Ed.  Note. — For  other  cases,  see  Payment,  Gent  Dig.  S  285.  * 
For  other  definitions,  see  Words  and  Phrases,  Vint  and  Second  Series, 

Threat.] 

3.  Patueht  «s»89(4) — "DuBEas**— PiAAnmo — Requisitsb  and  SumciEifcr. 

In  actions  to  recover  money  paid  under  compnlsloD,  ttie  immediate 
necessity,  or  a  leaaonaUe  belief  therein,  for  maUxut  the  paymoit,  to 
avoid  GonBequeacefl  of  vriildi  no  other  means  of  relief  are  available,  must 
be  shown  (citing  Words  and  Phrases.  ''Duress"). 

[Ed.  Note.— For  other  cases,  see  I^yment,  Gent.  Dig.  $  2M.] 

4.  Payment  ^a»89(4)  —  Dubbss  —  Plkadiko — SuTncxsMor — "Imvoz-untaxt 

Payment." 

AUegatioDS  that  plaintiff  bad  a  city  license  to  conduct  a  news  stand 
on  city  ground  In  front  of  defendant's  saloon,  ead  defendant,  baring  no 
power  to  eject  him,  threatened  ejection  and  withdrawal  of  license 
unless  plalntifF  should  pay  him  rent,  and  that  because  of  sucb  threats 
plaintiff  paid  rent  to  defendant,  are  Insuffldent  on  which  to  recover  the 
money  so  paid;  there  b^ng  nothing  immediate  that  defendant  could  do, 
and  the  case  was  merely  one  of  petty  graft,  sudi  payments,  though  Illegal, 
not  being  Involuntary,  In  the  sense  of  being  made  under  duress. 

[Ed.  Note. — For  other  cases,  see  Payment,  Cent  Dig.  {  204. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Involuntary  Payment.] 

5.  Judgment  <©=>250 — Plbadinq — Duress — Voluntary  Payment. 

Where  plaintiff  alleged  that  defendant  owning  a  saloon,  had  required 
him,  under  threats  to  take  away  bis  license  for  operating  a  news  stand, 
to  pay  rait  to  d^dndant  setting  up  but  one  threat,  and  alleged  payments 
covering  a  period  of  years,  be  cotild  not  recover  the  paymmls  made  after 
the  first  threat  since  they  must  have  been  vidmitary. 

[Ed.  Note.— For  other  cases,  see  Ju^ment,  Cent  Dig.  | 

8.  Payment  ®s>87(1) — Duress — Voluntaey  Payment — ^Eftect. 

In  action  for  money  alleged  to  have  been  paid  under  duress  and 
threats.  It  must  appear,  either  that  every  payment  made  was  under 
threat  or  compulsion,  or  that  all  payments  were  made  under  protest ;  and 
while  no  express  words  of  protest  are  necessary,  the  irords  must  be  suf- 
ficient to  reserve  the  right  to  dispute  tbe  legality  of  the  demand. 

[Ed.  Note. — For  other  cases,  see  Payment  Gent  Dig.  |  283.] 

Smith,  J.,  dissenting. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Benjamin  Kamenitsky  against  Thomas  F.  Corcoran. 
From  an  order  of  the  Appellate  Term  (97  Misc.  Rep.  384,  161  N.  Y. 
Supp.  756),  reversing  an  order  granting  defendant's  motion  for  judg- 
ment on  the  pleadings,  defendant  appeals.  Reversed,  and  order  af- 
firmed. 


Argued  before  CI.ARKE,  P.  J.,  and  SCOTT.  SMITH.  DAVIS, 
and  SHEARN,  JJ. 


Louis  Lowenstein,  of  New  York  City,  for  appellant. 

I.  Maurice  Wormser,  of  New  York  City,  for  respondent. 
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SIIEARN,  J.  The  complaint  attonpts  to  set  forth  a  cause  of  ac- 
tion to  recover  moneys  paid  by  the  plaintiff  to  defendant  without  con- 
sideration and  under  duress.  Plaintiff  alleges  that  defendant  was  the 
owner  of  a  saloon  located  on  a  street  comer;  that  plaintiff  was  duly 
licensed  by  the  city  of  New  York  to  maintain  a  news  stand  on  the 
said  comer;  that  no  part  of  said  news  stand  was  located  on,  or  abut- 
ted on,  the  defendant's  premises,  but  was  located  wholly  on  property 
of  the  city  of  New  York ;  that  plaintiff  conducted  the  business  of 
selling  newspapers  and  periodicals  at  said  news  stand.  The  plaintiff 
then  alleges: 

"Sixth.  That  on  or  about  or  In  the  month  of  July,  1904,  the  defendant  here- 
in unlawfully  demanded  of  the  plaintiff  herein  the  sum  of  fifteen  ($15)  dol- 
lars per  month  for  the  prlrllege  of  maintaining  the  said  news  stand  at  the 
afor^ald  comer,  and  then  and  there  threatened  that  if  the  laid  sum  teat 
not  paid  to  defendant  he  vmtid  caute  the  Ueeme  of  the  pltUntiff  herein  to  be 
taken  aicay  and  vsould  caute  the  plaintiff  to  be  oiuted  /ram  the  gaid  toaition. 

"Seventh.  That  under  dureM  of  the  aforeeaid  threat  and  in  apprehenaion 
of  injvrp  to  the  plaintiffs  butineet  at  the  aforeeald  ne^  stand,  the  plaintiff 
herein  thereafter  regalarly  paid  the  said  sum  of  fifteen  (¥15)  dollars  per 
month  to  the  defendant  herein  until  the  month  of  June,  1910,  when  the  de- 
fendant herein  reduced  the  amount  to  ten  (flO)  dollars  per  month. 

"Eighth.  Ttiat  thereafter  the  plaintiff  regularly  paid  the  said  sum  of  ten 
(flO)  dollars  to  the  defendant  herein  until  the  month  of  April,  1916. 

"Ninth.  That  the  plaintiff  herein  has  paid  to  the  defendant,  and  the  d^end- 
ant  has  received  from  the  plaintiff,  as  aforesaid,  In  all  the  sum  of  serentecit 
hunrlred  and  eighty  (|1,78(Q  dollars. 

"^enth.  That  said  earn  of  seventeen  hundred  and  eighty  ($1,780)  dollars 
so  received  as  aforesaid  by  the  defendant  ber^  wm  obtained  from  the 
plaintiff  uhtaicfuUv  and  without  anp  eowttdcratkm  whataoever,  and  toithout 
anj/  riffht  or  authority,  and  was  paid  by  the  plaintiff  herein  aa  aforetaid  aole- 
ly  by  the  reason  of  the  »ai&  threat  of  tlie  defendant  herein,  and  in  order  to 
protect  the  business  of  the  said  plaintiff." 

The  answer  sets  up  as  an  affirmative  defense  the  statute  of  limita- 
tions, and  as  a  partial  defense  to  $1,080,  part  of  the  sum  claimed  by 
the  plaintiff,  defendant  also  pleads  the  statute  of  limitations.  Plain- 
tiff served  a  reply,  alleging  that  the  duress  was  continuous,  thereby 
tolling  the  statute  of  limitations. 

[1]  In  the  first  place,  the  essential  allegations  in  the  complaint  are 
mere  conclusions.  Stripping  the  complaint  of  its  conclusions,  there  are 
no  facts  pleaded  which  show  that  the  payments  were  made  under  the 
compulsion  of  urgent  and  pressing  necessity.  It  is  not  sufficient  merely 
to  diaracterize  defendant's  conduct  as  a  "^reat/'  or  to  allege  that  the 
payments  were  made  "under  duress."  The  complaint  must  state  facts 
which  constitute  a  legal  basis  for  the  charge  of  compulsion  or  invol- 
untary payment,  so  that  the  court  can  see  that  the  pleader's  conclusion 
of  law  is  justified.  Here,  where  the  claim  is  that  defendant  "threat- 
ened that  if  the  said  sum  was  not  paid  to  defendant  he  would  cause 
the  license  of  the  plaintiff  herein  to  be  taken  away  and  would  cmise 
the  plaintiff  to  be  ousted  from  the  said  location,"  the  words  employed 
by  tiie  defendant  should  have  been  pleaded.  This  requirement  does 
not  offend  the  rule  against  pleading  evidentiary  matters,  for  that  rule 
only  applies  to  unnecessary  alle^tions.  It  is  sometimes  necessary 
to  plesul  matters  more  or  less  evidentiary  in  order  to  avoid  pleading 
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mere  conclusions.  For  example,  in  an  action  for  slander  or  libel  it 
would,  of  course,  be  insufficient  to  all^e  that  the  defendant,  at  a 
time  and  place,  charged  the  plaintiff  with  dishonest/.  The  words  com- 
plained of  must  be  pleaded,  so  that  the  court  may  determine  in  the 
first  instance  whether  they  are  susceptible  of  the  innuendo. 

[2]  Plaintiff's  license,  issued  by  the  public  authorities,  could  not  be 
canceled  by  the  defendant.  Causing  it  to  be  canceled  by  the  public 
authorities  naturally  implies  a  resort  to  proceedings  to  procure  a  can- 
cellation. A  statement  of  intention  to  resort  to  the  courts,  or  to  pub- 
lic officials,  however  unjustified,  is  not  a  "threat,"  in  a  legal  sense.  If 
defendant  had  stated  or  suggested,  by  the  words  employed,  that  he 
would  manufacture  evidence  agairist  the  plaintiff  to  procure  his  li- 
cense to  be  canceled,  or  that  he  had  or  would  emj^oy  political  influ- 
ence to  bring  about  this  result,  and  the  words  employed  were  pleaded, 
the  court  would  be  able  to  determine  that  there  was  a  threat.  It  is 
impossible  so  to  do,  however,  where  not  only  are  the  words  employed 
not  pleaded,  but  the  description  or  summary  of  the  alleged  "threat" 
is  readily  susceptible  of  being  interpreted  as  a  statement  of  intention 
to  resort  to  official  or  court  proceedings. 

[3]  In  the  next  place,  no  facts  showing  compulsion  or  duress  are 
pleaded.  In  actions  brought  to  recover  money  paid  under  compul- 
sion, the  immediate  necessity,  or  a  reasonable  t>elief  in  the  immediate 
necessity,  for  making  the  payment,  to  avoid  consequences  for  which 
no  other  means  of  relief  are  available,  must  be  shown.  Many  cases 
have  emphasized  this.  In  Radich  v.  Hutchins,  95  U.  S,  210,  24  h. 
Ed.  409,  Justice  Field  said : 

"To  constitute  the  coercion  or  duress  which  will  be  regarded  as  sufBdeDt  to 
make  a  payment  involuntary  •  •  •  there  must  be  some  actual  or  threaten- 
ed exercise  of  power  possessed,  or  believed  to  be  possessed,  by  the  party 
exacting  or  receiving  the  payment  over  the  person  or  property  of  another, 
from  wliich  the  latter  hat  no  other  means  of  immediate  relief  than  by  making 
the  payment'" 

In  the  recent  case  of  Maskell  v.  Homer,  3  K.  B.  106^  118,  Lord 
Reading,  C.  J.,  says : 

"If  a  person  pays  money,  which  he  la  not  bound  to  pay,  under  the  compul- 
sion of  urgent  and  pressing  necessity  or  of  seizure,  actual  or  threatened,  ot 
his  goods  he  can  recover  it  as  money  had  and  lecdved.  *  *  *  The  pay- 
ment is  made  fOr  the  purpose  of  averting  a  threatened  eVU,  and  Is  made,  not 
with  the  intention  of  giving  up  a  right,  but  under  immediate  necessity,  and 
with  the  Intention  of  preserving  the  right  to  dispute  the  legality  of  the  de- 
mand;" 

Numerous  cases  to  the  same  effect  will  be  foimd  cited  in  Words  and 
Phrases  Judicially  Defined,  vol.  3,  p.  2269. 

[4]  In  this  case,  no  facts  are  alleged  to  indicate  that  even  the  first 
payment  was  made  under  such  pressure  or  compulsion  as  afforded  the 
plaintiff  no  other  means  of  immediate  relief  except  by  making  the  pay- 
ment. There  was  nothing  immediate  that  the  defendant  could  do.  Offi- 
cial action  was  necessary  before  the  license  could  be  canceled.  There 
was  opportunity  to  appeal  to  the  police  or  to  the  courts.  True,  the 
defendant  might  have  been  a  man  of  far-reaching  political  influence,  or 
a  dcunineering,  overbearing  bully,  who  would  stop  at  nothii^,  and  an 
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i^orant  man  might  have  believed  that  the  defendant  could  accomplish 
his  purpose  without  regard  to  law.  But  no  facts  are  alleged  from  which 
any  such  inferences  can  be  drawn,  and  it  is  not  even  alleged  that  the 
plaintiff  believed  that  the  defendant  could  cause  plaintiff's  license  to 
be  canceled.  So  far  as  appears  from  the  complaint,  the  case  is  merely 
cwie  of  petty  graft.  It  is  like  the  case  of  the  janitor  of  an  apartment 
house  demanding  a  "commission"  of  a  coal  dealer  under  "threat"  of 
turning  the  tenants'  custom  elsewhere,  or  a  cook  getting  "presents" 
from  uie  butcher  and  the  grocer  under  "threat"  to  make  trouble  for 
them  with  their  custwners.  Such  payments,  like  the  payment  in  the 
case  at  bar,  are  illegal,  but  they  are  not  involuntary,  in  the  sense  of 
being  made  under  duress. 

[f]  This  case  presents  a  further  difficulty  for  the  plaintiff,  although 
it  is  not  necessarily  involved  in  disposing  of  this  appeal.  Only  one 
threat  was  attempted  to  be  alleged,  namely,  the  original  one  of  July, 
1904.  Yet  the  complaint  alleges  that  "thereafter  the  plaintiff  regularly 
paid  the  said  sum  of  $10  herein  until  the  month  of  April,  1916."  Even 
if  the  6rst  payment  were  made  under  duress,  it  could  not  be  success- 
fully claimed  that,  where  not  another  word  ever  passed  between  the 
parties,  each  monthly  payment  ctmtinuing  thereafter  ior  1 1  years  was 
made  under  duress  of  the  original  direat.  While  it  would  not  be  neces- 
sary to  allege  or  show  a  separate  threat  in  connection  with  each  month- 
ly payment,  it  would  be  necessary  to  allege  facts  f rwn  which  it  would 
appear  that  each  subsequent  payment  was  under  compulsion,  or,  fail- 
ing this,  that  the  subsequent  payments  were  made  under  protest 

[I]  While  no  eitpress  words  of  protest  are  necessary,  it  must  ap- 
pear from  the  circumstances  attending  the  payments  subsequent  to 
the  first,  extending  over  a  period  of  11  years,  diat  it  was  the  inten^on 
of  tiie  plaintiff  to  preserve  the  ri^t  to  dispute  the  legality  of  the  de- 
fendant's demand.  Maskell  v.  Homer,  supra.  Especially  should  this 
be  the  rule  in  a  case  where  the  claim  of  duress  is  not  raised  until  II 
years  after  the  original  "threat."  Oregon  P.  R.  R.  Co.  v.  Forrest,  128 
N.  Y.  91,  92,  93,  28  N.  E.  137;  Williams  v.  Rutherford  R.  Co.,  159 
App.  Div.  171,  144  N.  Y.  Supp.  357.  No  such  facts  are  alleged,  either 
in  the  complaint  or  in  the  reply. 

The  determination  of  the  Appellate  Term  should  be  reversed,  with 
$10  costs  and  disbursements,  and  the  order  of  the  City  Court  affirmed, 
with  $10  costs  and  disbursements  in  the  Appellate  Term,  with  leave 
to  plaintiff  to  serve  an  amended  complaint  on  payment  of  costs.  Order 
filed. 

CLARKE,  P.  J.,  and  SCOTT  and  DAVIS,  JJ.,  concur.  SMITH, 
J.,  dissents. 
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(Supreme  Court,  Appellate  Division,  First  Department.    April  B,  1917.) 

1.  PuAuiNa  €=»317(5) — Bill  of  Pabtiotjlabs — Attornkt's  Pee — Adxibbio^ 

BT  Defendant. 

Where  defendant  In  an  action  for  attorney's  fees  admitted  retaining 
plaintiff  In  his  professional  capacity  to  commence  and  prosecute  the 
action,  plaintiff  cannot  be  compelled  to  furnish  a  bill  of  particulars  as  to 
his  retainer  and  employment. 

[Ed.  Note.— For  other  cases,  see  Pleading.  Cent.  Dig.  SS  953-061.] 

2.  P2XA.DINO  «=>317(5) — Bill  or  FARXXCUUBa— Attobhkt's  FEeb— Talus  of 

Sebtices  of  Courbel. 

In  an  action  for  attorney's  fees  and  for  the  services  of  coansel  and 
disbursements  made  therein,  plaintiff  can  be  required  to  furnish  a  bill 
of  particulars  stating  the  reasonable  value  of  the  s^rlces  rendered  by 
the  counsel. 

[Ed.  Mote.— For  other  cases,  see  Pleading,  Cent.  Dig.  H  953-001.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Russell  S.  Wolfe  against  Frederick  G.  Miller.  From  an 
order  directing  plaintiff  to  serve  a  bill  of  particulars,  plaintiff  appeals. 
Order  modified,  and,  as  modified,  affirmed. 

Argued  before  GIERKE,  P.  J.,  and  SCOTT,  DOWLING,  SMITH, 
and  DAVIS.  JJ. 

Mintum  De  S.  Verdi,  of  New  York  City,  for  appellant 
Emery  C.  Weller,  of  New  York  t^ity,  for  respondent. 

DOWIvING,  J.  This  action  is  brought  to  recover  the  sum  of  $3,- 
434.50  for  professional  services  rendered  by  plaintiff  (an  attorney)  to 
defendant,  in  the  prosecution  of  an  action  to  obtain  the  reconveyance 

to  defendant  of  certain  real  property  theretofore  conveyed  by  him 
to  his  wife,  and  for  the  services  of  coimsel  and  the  disbursements  made 
therein. 

[1]  As  the  answer  of  the  defendant  does  not  deny  the  retainer  by 
him  of  plaintiff  in  his  professional  capacity  to  commence  and  prose- 
cute the  action  in  question,  there  is  no  reason  for  directing  plaintiff 
to  furnish  the  particulars  of  his  retainer  and  employment  by  defend- 
ant ;  and  the  requirement  that  plaintiff  furnish  the  particulars  num- 
bered I  and  II  is  therefore  reversed. 

[2]  As  to  the  items  embraced  in  the  subdivision  marked  III,  plain- 
tiff has  already  furnished  the  name  of  the  counsel  whose  services  were 
obtained  for  die  trial  of  the  action;  but  he  should  give  the  reasonable 
value  of  the  services  rendered  by  such  counsel.  As  the  services  claim- 
ed to  have  been  rendered  by  plaintiff  were  all  in  a  single  action,  which 
is  sufficiently  set  forth  in  the  complaint,  and  for  the  single  specific 
purpose  of  obtaining  a  reconveyance  of  a  definite  parcel  of  real  estate, 
defendant  is  not  entitled  to  the  items  called  for  by  subdivisions  IV 
and  V.  Plaintiff  has  already  furnished  an  itemized  bill  of  the  dis- 
bursements made  by  him,  and  does  not  appeal  from  the  direction  that 
he  furnish  same  as  required  by  subdivision  VI.   As  plaintiff  alleges 
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m  his  complaint  that  no  part  of  his  bill  has  been  paid  by  defendant,  and 
there  is  no  defense  of  i^yment  in  whole  or  in  part,  the  plaintiff  should 
not  be  required  to  furnish  the  items  called  for  by  the  latter  part  of 
said  subdivision. 

The  order  appealed  from  will  therefore  be  modified,  by  requiring 
plaintiff  to  furnish  only  a  statement  of  the  reasonable  value  of  the 
services  rendered  by  the  trial  counsel,  and,  as  so  modified,  it  is  af- 
6nned,  with  $10  costs  and  disbursements  to  appellant  Settle  order  on 
notice.  AU  concur. 


JANKOWSET  V.  BROWN. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  5,  1D17.) 

1.  LA.Ni)LOBD  AND  TENANT  4(=3l64(6) — InJUKIES  TO  TCNANT — NeGUOENCE. 

Where  plalntUF,  iritliout  any  fault  on  ber  part,  was  Injured  by  falling 
on  an  Ice-coated  step  of  a  tenemwit,  tbe  dangeroua  character  of  which 
was  dtrectly  due  to  tbe  act  of  defendant's  Janltress  in  pouting  hot  water 
on  the  Ktoop  to  dear  it  at  slush,  defendant  was  liable  to  plaintiff,  whether 
or  not  defendant  had  notice  of  the  dangennis  ouKUtlon. 

[Ed.  Note.— JTor  other  cases,  see  Landlord  and  Tenant,  Oent  Dig.  {  611.] 

2.  New  Tbial  ^s»26--Motioii  fob  New  Tbiax.  off  MmirrEa— Hakino  on  Ex- 

ceptions. 

A  motion  for  new  trial  on  tho  minutes,  where  there  is  no  verdict,  can 
only  be  made  on  exceptions. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  SS  37-39.] 

3.  Appeai.  and  Errob  «=>262{2) — Resebvation  of  Grounds  of  Rbview-t-Dis- 

1D8SAL  OF  Complaint. 

In  an  action  for  personal  injuries,  where  the  trial  court  entertained 
and  dolled  a  motion,  after  dismissal  of  the  complaint,  for  new  trial  upon 
the  minutes,  a  motion  which  could  only  be  based  xtpon  an  exceptiw.  the 
making  of  such  motion  was  a  dissent  from  the  dismissal  of  the  complaint 
at  the  close  of  plaintiff's  case,  and  expressed  a  purpose  to  question  it, 
fbou^  words,  "I  except,"  were  not  used. 

[Ed.  NotBr—VoT  other  cases,  see  Appeal  and  Error,  Oent.  Dig.  ]  lS8&.] 

Scott  and  Smith,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Goldie  Jankowsky  against  Henry  Brown.  From  a  judg- 
ment entered  on  dismissal  of  the  complaint  at  the  close  of  plaintiff's 
case,  and  an  order  denying  a  moti<Mi  for  new  trial  upon  the  judge's 
minutes,  plaintiff  appeals.  Judgment  and  order  reversed,  and  new  trial 
ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SCOTT. 
SMITH,  and  SHEARN,  JJ. 

Samuel  Deutsch,  of  New  York  City,  for  appellant 
Edwin  A.  Jones,  of  New  York  City,  for  respondent 

SHEARN,  J.  The  action  was  brought  to  recover  damages  for  pcr- 
swial  injuries ;  the  plaintiff  having  slipped  upon  the  stoop  entrance  to 
a  tenement,  the  steps  of  which  were  under  defendant's  control  and  in 
defendant's  care.   During  the  day  in  question,  as  a  result  of  a  storm 
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of  snow  and  sleet  prior  to  1  o'clock  in  the  afteraoon,  slush  accumu- 
lated on  the  steps.  Between  3  and  4  o'clock  in  the  afternoon  defend- 
ant's janitress  washed  the  slush  off,  pouring  out  of  a  pail  steaming  hot 
water,  which  soon  froze,  covering  the  surface  of  the  steps  with  a  thin 
glaze  of  smooth,  sHppery  ice.  PUintiif  had  left  the  house  at  2  o'clock 
and  returned  at  4,  when  she  found  that  the  slush  had  heen  washed  off ; 
the  entire  stoop  being  wet.  There  were  then  pools  of  water  on  some 
of  the  steps  and  vapor  was  rising  from  them.  She  came  out  again 
between  5 :30  and  6  o'clock,  at  which  time  the  stoop  was  covered  with 
a  thin  layer  of  ice.  There  was  nothing  spread  or  sprinkled  over  the 
ice.  Plaintiff  slipped  and  fell  on  the  broad  step,  or  stoop.  This  was 
not  one  of  the  steps  on  which  she  had  noticed  the  pools  of  water  previ- 
ously. It  did  not  rain  or  hail  or  snow  &at  afternoon,  according  to 
plaintiff.  There  was  an  abundance  of  testimony  corroborating  plain- 
tiff, but  the  complaint  was  dismissed,  upon  the  ground  that  no  action- 
able negligence  was  established. 

[1]  The  claim  of  negligence  is  not  based  upon  defendant's  having 
permitted  a  dangerous  condition  to  exist.  It  is  based  upon  the  affirm- 
ative act  of  the  defendant  in  creating  a  dangerous  condition.  This, 
of  course,  eliminates  the  element  of  notice.  At  first  blush,  it  seems 
to  be  a  harsh  rule  to  hold  the  landlord  for  an  injury  growing  out  of  the 
attempt  of  the  janitress  to  clear  the  steps  of  slusn,  the  very  presence 
of  which  on  the  steps  created  a  condition  of  some  danger.  But,  hav- 
ing undertaken  to  remedy  a  condition  of  slight  danger,  it  was  incum- 
bent on  the  defendant  not  to  do  it  in  so  negligent  a  manner  as  to  cre- 
ate a  condition  much  more  dangerous.  It  could  readily  have  been 
foreseen  that  the  result  of  pouring  hot  water  on  the  steps  in  freezing 
weather  would  be  to  coat  or  glaze  the  steps  with  ice,  just  what  hap- 
pened. Drawing  the  inferences,  to  whidi  the  plaintiff  is  entitled  in 
reviewing  the  dismissal  of  her  complaint,  it  appears  that  the  plaintiff, 
without  any  fault  on  her  part,  was  injured  by  falling  on  an  ice-coated 
step,  whose  slippery  and  dangerous  condition  was  directly  due  to  the 
defendant's  act  in  spilling  water  upon  the  stoop.  Prima  facie,  a  cause 
of  action  was  made  out,  and  it  was  error  to  dismiss  the  complaint. 

[2,  3]  No  formal  exception  was  noted  to  the  dismissal,  and  it  is 
contended  that  there  is  nothing  for  the  court  to  review.  However,  a 
motion  for  a  new  trial  upon  the  minutes,  where  there  is  no  verdict, 
can  only  be  made  upon  exceptions.  The  trial  court  entertained  such 
a  motion,  and  denied  it.  The  court  and  counsel  both  must  have  as- 
sumed, therefore,  that  the  plaintiff's  counsel  was  dissenting  from  the 
dismissal,  and  was  not  passively  submitting  to  it.  The  making  of  a 
motion,  which  could  only  be  based  upon  an  exception,  was  an  active 
dissent  from  the  ruling,  and  expressed  the  purpose  to  question  and 
review  it.  As  stated  in  Snelling  v.  Yetter,  25  App.  Div.  590,  593,  49 


"ms  attitude  throughout  Indicated  exception.*  •  •  *  Thus,  the  plain- 
tiff, according  to  the  general  understanding,  was.  In  legal  Intradment,  'ex- 
cepting* to  the  ruling  which  he  was  led  to  review." 

As  "an  exception  is  but  the  formula  of  dissent  from  a  ruling,  ex- 
{n-essed  with  sufficient  clearness  and  definiteness  to  raise  some  coa- 
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Crete  point  upon  appeal,"  I  think  we  must  hold  that  the  right  of  re- 
view was  not  lost  because  the  technical  phrase,  "I  except,"  was  not 
employed. 

Juc^ment  and  order  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  tfie  event.  Order  filed. 

CLARKE,  P.  J.,  and  LAUGHLIN,  J.,  concur.  SCOTT  and 
SMITH,  JJ.,  dissent. 


(9B  Mtec  Bep.  390) 

CARNES  V.  FTNLBT,  State  Oom'r  of  Education. 

(Supreme  Court,  Special  Term,  Albany  County.    January,  1917.) 

L  Gca.uoK8  AND  UnivaBarnBB  «ss»9 — ^BBOEirrs*  Bulbb — Couxoii  Eivtsance 

Section  339f  of  the  Rules  of  the  Regents  of  the  University  of  the  Stat" 
of  New  York,  adopted  May  18,  1916,  pursuant  to  Education  Law,  g  72. 
added  by  Laws  1013,  c.  292.  relating  to  colleRe  entrance  diplomas  and 
providing  that  tbey  will  be  given  only  to  pupils  of  the  registered  secon- 
dary schools  of  the  state  who  make  written  application  therefor  by  the 
Ifith  of  July  next  succeeding  the  completion  of  at  least  four  school  years 
of  time,  and  who  have  earned  under  the  regents'  examinations  the  aver- 
age standing  required  by  the  rule,  expressly  declared  to  have  the  force  of 
law.  In  DO  way  ctmfllcts  with  the  statute,  as  the  necessity  for  imposing  a 
time  limit  upon  appUcatloni  tor  such  diplomas  was  sufflelent  to  induce 
ttie  regents  to  adopt  the  rule. 


[Ed.  Note. — VoT  other  cases,  see  Colleges  and  Universities,  Cent  Dig.  §{ 
23-28.] 


2.  GOLUGKS  AND  UNIVEBSmES  — REOENTS'  BuLES — PoWERS  OF  COUBT. 

The  courts  will  not  examine  into  the  wisdom  or  reasonableness  of  a 
rule  of  tbe  regents  of  Qie  University  of  tbe  State  of  New  Totfc  relating  to 
time  of  application  for  college  entrance  diplomas,  adt^ted  pursuant  to 
statutory  auttiority  and  not  In  ccmflict  therewith. 

[Ed.  Note. — For  other  cases,  see  GoUegea  and  Universities,  Cent.  Dig.  |f 
28-28.] 

3.  UaNOAVUS  «S»67— APPUCATION  fob  GOLLEGK  EkXHAUCI  DlFU)HAa— De- 

HIAL — ^HAnDAUUa 

On  the  hearing  of  the  application  for  a  peremptory  writ  of  mandamus 
to  compel  the  state  commissioner  of  education  to  determine  whethM*  pe^ 
tltloner's  infant  daughter  was  entitled  to  a  college  entrance  diploma  under 
the  regents'  rules  during  the  school  year  ending  August  1,  1916,  and  to 
cause  her  name  to  be  Included  In  the  list  of  candidates  for  university 
scholarships,  where  It  appeared  that  her  average  standing  on  gradua- 
tion from  the  Watertown  high  school  was  Insufficient  to  entitle  her  to  a 
state  sdiolarBblp,  and  that,  though  she  was  qualified  for  admission  to  * 
college,  she  did  not  make  a  written  application  for  a  college  oitrance  di- 
ploma within  the  time  limit  of  regents*  rule  830f,  the  writ  would  be 
denied. 

Application  by  William  D.  Games  for  a  writ  of  mandamus  to  John 
H.  Finley,  as  Commissioner  of  Education  of  the  State  of  New  York, 
Application  denied. 

William  S.  Ward,  of  Albany  (John  N.  Carlisle,  of  Albany,  of  coun- 
sel), for  petitioner. 
Frank  B.  Gilbert,  of  Albany,  for  respondent 
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CHESTER,  J.  The  petitioner  seeks  a  peremptory  writ  of  manda- 
mus against  the  state  commissioner  of  education  to  compel  him  to  deter- 
mine the  relative  standing  of  his  daughter,  Frances  E.  Games,  an  in- 
fant,  as  a  pupil  of  the  Watertown  hig^  school,  from  the  records  of 
the  education  department,  and  if  it  shall  ai^>ear  from  such  reccHxls  that 
she  is  entitled  to  a  college  entrance  diploma  under  regents'  rules  dur- 
ing the  school  year  preceding  August  1,  1916,  to  cause  her  name  to  be 
included  in  the  list  of  candidates  for  imiversity  scholarships  and  to 
award  her  such  scholarship  if  her  standing  on  such  list  entitles  her 
thereto. 

The  defense  is  that  she  did  not  make  written  application  for  such 
college  entrance  diploma  on  or  before  the  15th  of  July,  1916,  as  requir* 
ed  by  the  regents'  rules. 

[  1  ]  There  is  no  dispute  about  the  facts.  It  appears  that  the  regents 
of  the  University  on  May  18,  1916,  amended  their  rules  (section  339f) 
relating  to  college  entrance  diplomas  by  providing  that  such  diplomas 
"will  be  ^ven  only  to  pupils  of  the  registered  secondary  schools  of  this 
state  who  make  written  application  for  such  diplomas  by  the  fifteenth 
of  the  month  of  July,  next  succeeding  the  completion  *  •  *  of  at 
least  four  full  sdiool  years  of  time*'  and  who  have  earned  under  re- 
gents' examinations  the  average  standing  required  by  the  rule. 

By  chapter  292  of  the  Laws  of  1913,  which  added  sections  70  to  77, 
inclusive,  to  article  3  of  the  Education  L/aw  (Laws  of  1910,  c.  140), 
state  scholarships  were  established  in  the  several  counties  of  tfie  state 
and  provision  was  made  for  awarding  five  such  scholarships  for  each 
assembly  district  in  each  county  annually,  which  scholarships  shall  en- 
title each  holder  thereof  to  the  sum  of  $100  for  each  year  in  which  he 
is  in  attendance  upon  an  a|^roved  coU^  in  the  state  during  the  period 
of  four  years. 

Section  72  thus  added  to  the  Education  Law  provides  that  the  re- 
gents shall  make  rules  governing  the  award  of  such  scholarships  and 
the  issuance  of  certificates  entitlmg  persons  to  the  benefits  thereof  and 
providing  generally  for  carrying  into  effect  the  provisions  of  the  law 
and  it  is  provided  in  express  terms  that  "such  rules  shall  be  in  con- 
formity with  this  act  and  shall  have  the  force  and  effect  of  a  statute." 
It  was  pursuant  to  this  legislative  authority  to  the  regents  to  make  rules, 
that  the  rule  contained  in  section  339f  was  made  and  thereafter  amend- 
ed as  above  stated  in  May,  1916. 

I  am  unable  to  find  any  respect  in  which  this  rule  does  not  conform 
to  the  statute,  nor  am  I  able  to  see  where  the  rule  conflicts  in  any  way 
'vith  the  statute.  The  necessity  for  imposing  a  time  limit  upon  ap- 
plications for  college  entrance  diplomas  was  sufficient  to  induce  the  re- 
gents to  adopt  the  rule,  and  it  is  not  for  the  court  to  Consider  the  rea- 
sonableness of  a  rule  with  respect  to  a  purely  administrative  matter 
which  the  regents  had  power  under  the  law  to  make.  To  do  that  would 
simply  be  the  substitution  of  the  judgment  of  the  court  for  that  of  the 
regents. 

[2]  It  is  a  well-settled  rule  that  the  courts  will  not  examine  into  the 
wisdom  or  reasonableness  of  a  statute  passed  by  the  Legislature  with- 
in the  scope  of  its  constitutional  powers.   People  ex  rel.  Wood  v. 
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Draper,  15  N.  Y.  532,  545.  The  same  principle  applies  to  a  case  where 
the  Legislature  has,  as  here,  conferred  upon  another  public  body  the 
power  to  legislate  or  make  rules  upon  a  particular  subject.  People  ex 
rel.  Hotchloss  v.  Board  of  Supervisors  of  Broome  County,  65  N.  Y. 
222;  Pec^le  ex  rel.  O'Connor  v.  Board  of  Supervisors  of  Queens  Coun- 
ty, 153  N.  Y.  370,  47  N.  E.  790;  People  ex  rel.  Wakeley  v.  Mclntyre, 
154  N.  Y.  628,  49  N.  E.  70. 

[8]  The  petitioner's  daughter  passed  her  examinations  on  her  gradu- 
ation from  high  school  with  such  an  average  standing  as  to  show  that 
she  was  qualified  for  admission  to  college,  but  that  was  not  sufficient 
to  entitle  her  to  the  state  scholarship.  Under  section  73,  subdivision  1, 
of  the  Education  Law,  the  ccanmissioner  of  education  could  place  on 
the  list  of  names  of  pupils  for  this  privilege  only  those  pupils  "who 
beccmie  entitled  to  college  entrance  diplomas  under  regents  rules." 
So,  also,  under  subdivision  3  of  the  same  section,  the  commissioner  is 
required  to  award  these  scholarships  annually  in  the  month  of  Aujgtist 
to  those  pupils  "who  become  entitled  to  college  entrance  diplomas,  un- 
der regent.^  rules."  It  appears  that  the  full  quota  of  state  scholarships 
to  which  Jefferson  county  is  entitled  for  the  year  in  question  has  been 
awarded  to  other  pupils  residing  there  who  complied  with  the  rules  of 
the  regents. 

Soon  after  the  amended  rule  was  adopted,  notice  thereof  was  given, 
among  others,  to  the  principal  of  the  Wateilown  High  School  where 
the  petitioner's  daughter  was  a  pupil,  and  he  in  turn  gave  notice  of  the 
rule  at  a  meeting  of  his  pupils,  and  also  had  it  properly  posted  upon  the 
school  bulletin  board;  but,  as  she  claims,  the  notice  did  not  in  fact 
come  to  her  attention.  Whether  it  did  or  not,  the  fact  is  she  failed  to 
comply  with  its  conditions  and  did  not  make  written  application  for  a 
diploma  within  the  time  required  thereby.  The  rule  having  the  force 
of  a  statute,  a  case  is  not  presented  which  will  justify  the  court  in 
granting  the  writ  sought  for  in  this  proceeding.  The  application  is 
therefore  denied,  without  costs. 

Application  denied,  without  costs. 


iSnpreme  Court,  Appellate  DlvlsioD,  First  Department.    April  D,  1017.) 

1.  Judgment  €=»143(3) — ^Vacating  Defaui-t— Negligence  of  Paett. 

Where  plaintiff  permitted  a  default  Judgment  to  be  entered  against  hlni 
tor  failure  to  file  amraded  complaint,  and  did  not  ask  further  time,  al- 
thongh  represented  1^  couDeel.  the  court  had  no  power  to  set  aside  the 
default,  under  Code  Civ.  Proc.  S  724,  providing  for  reopening  case  where 
Judgment  Is  taken  by  "mistake,  InadverteDce,  surprise  or  excusable  neg- 
lecL" 

[Bd.  Nota — ^For  other  cases,  see  Judgment,  Gent.  Dig.  |  272.] 

2.  Jdoouknt  138(1) — ^Default — ^Motion  to  Vacate — Gbodnds. 

Hie  practice  of  voluntarily  suffering  a  default  Judgment,  and  then 
moving  to  op«i  It  for  the  sake  of  gaining  more  time.  Is  to  be  cmdanned. 
[Ed.  Note.— For  other  cases,  see  Judgment,  Ceut  Dig.  S8  24^251.] 
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a.  JUDGUEnr  ^astlSO^yjucanva  Dxtaui.t— Dibcutron  or  Ooun. 

While  the  court  has  discretion  to  excnse  defaults,  it  Is  not  an  unlimited 
discretion,  but  to  be  exercised  only  under  provlrions  of  Oode  CIt.  Proc  | 
724,  where  the  Judgment  has  been  tak«Q  by  *^lstate,  InadTortence,  sur- 
prise or  excusable  n^lect." 

[Ed.  Note.— For  other  cases,  see  Jndgmoit,  Cent  Dig.  H  2<K»-SKt8.] 

4.  JUDOHBNT  «=3S22(4) — VACATXnO  DEFAULT— BfIKCT  ON  BSUKDT. 

A  de&ult  Judgment,  Toluntatlly  suffered  by  plaintiff  In  action  to  obtain 
receiver  of  a  New  Tork  estate  of  a  Texas  dtlzen,  even  If  prerentiiig 
another  action  in  New  Tork,  did  not  leave  plalatifl  remediless,  since  he 
could  BtlU  sue  In  TexBR,  where  the  administratrix  was  domiciled  and 
the  estate  was  being  administered. 

[Ed  Note^ — For  other  cases,  see  Judgment,  Cent.  Dig.  f  1490.] 

5.  Appeal  aiid  Bbbob  «s9876 — QiTEsnoif  Pbbskntbd  on  Speoiai.  Appeal— 

JVDOUENT. 

The  question  of  whether,  in  case  of  voluntary  default,  a  Judgmrat  dis- 
missing a  complaint  "on  the  merits"  was  proper,  cannot  be  inquired  into 
upon  a  special  appeal  from  an  order  setting  aside  a  default  Judgment. 

[Ed.  Motfc — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  tS  3549- 
3559.1 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Robert  H.  Thorburn  against  Dellora  R.  Gates,  individu- 
ally, etc.  From  an  order  setting  aside  a  judgment  for  defendant,  and 
allowing  plaintiff's  motion  asking  to  serve  a  second  amended  complaint, 
defendant  appeals.    Reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT.  DOWLING,  SMITH, 
and  DAVIS,  JJ. 

A.  L.  Humes,  of  New  York  City,  for  appellant. 

George  Lester  Lewis,  of  New  York  City,  for  respondent. 

SCOTT,  J.  This  action  was  brought  in  March,  1916,  to  obtain  the 
appointment  of  a  receiver  of  the  estate,  within  the  state  of  New  York, 
of  John  W.  Gates,  deceased,  who  died  a  citizen  of  the  state  of  Texas, 
and  whose  will  was  probated  in  that  state. 

[1,2]  Plaintiff  has  already  made  two  unsuccessful  attempts  to 
frame  a  complaint  which  would  be  proof  against  a  demurrer.  Both 
the  original  complaint  and  the  first  amended  complaint  were  found  to 
be  defective.  On  August  26,  1916,  an  order  was  entered  sustainii^ 
the  demurrer  to  the  amended  complaint  and  granting  defendant's  mo- 
tion for  judgment.  By  this  order  plaintiff  was  permitted  to  serve  an 
amended  complaint  within  20  days ;  i.  e.,  on  or  before  October  17, 
1916.  No  amended  complaint  was  served,  and  no  application  made 
to  the  court  for  an  extension  of  time  within  which  to  serve  it.  Ten 
days  after  the  time  to  serve  an  amended  complaint  had  expired,  de- 
fendant moved,  on  notice,  for  final  judgment.  This  motion  was  grant- 
ed on  November  2,  1916.  A  motion  was  made  for  a  resettlement  of 
this  order,  which  was  granted,  and  final  judgment  entered  on  Novem- 
ber 17,  1916.  Plaintiff  appeared  by  counsel  on  both  of  these  last-men- 
tioned motions,  but  did  not,  so  far  as  appears,  express  any  intention 
of  serving  a  further  amended  complaint,  or  ask  for  an  extension  of 
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time  to  do  so.  On  December  20,  1916,  a  full  month  after  the  entry 
of  judgment,  plaintiff  made  the  motion,  resulting  in  the  order  appealed 
from,  which  sets  aside  the  judgment  and  allows  plaintiff  to  serve  a 
second  amended  complaint. 

It  appears  that  plaintiff  voluntarily  and  knowingly  pemutted  him- 
self to  be  put  into  default.  He  had  ample  opportunity  to  apply  to  the 
court,  before  judgment  was  entered  against  him,  for  an  extension  of 
time ;  but  he  did  nothing  of  the  sort,  doubtless  thinking  that,  by  suf- 
fering a  default  and  taking  his  own  time  to  move  to  open  it,  he  would 
get  a  longer  extensi<m  than  the  court  would  be  likely  to  give  him. 
Such  practice  has  been  consistently  disapproved.  Sutter  v.  City  of 
New  Yoik,  106  App.  Div.  129,  94  N.  Y.  Supp.  515 ;  Herbert  Land  Co. 
V.  Lorenzen,  113  App.  Div.  802,  99  N.  Y.  Supp.  937;  Warth  v.  Moore 
Blind  Co.,  125  App.  Div.  211,  109  N.  Y.  Supp.  116;  Prager  v.  Beards- 
lev,  133  App.  Div.  592,  118  N.  Y.  Supp.  232;  Cascade  Hotel -Co.  v. 
Orleans  Real  Estate  Co.,  153  App.  Div.  882,  137  N.  Y.  Supp.  1054. 

[3]  In  Prager  v.  Beardsley,  supra,  this  court  said,  by  Mr.  Justice 
McLaughlin : 

"The  court,  wbHe  baviog  discretion  to  excuse  defaults,  does  not  have  un- 
limited discretion.  The  Code  of  Civil  Procedure  (section  724)  states  when  a 
default  may  be  excused.  It  is  when  the  Jodsment  Is  taken  by  'mistake.  Inad- 
vertence, surprise  or  excusable  neglect.*  The  Judgment  la  this  action  was 
not  taken  by  mistake,  Inadvertence,  surprise,  or  excusable  neglect.  It  wax 
taken  because  the  plaintiff  obsolntely  refused  without  excuse  to  appear,  and 
because  he  preferred  to  have  his  default  taken  and  then  speculate  on  what 
the  court  might  do  when  be  applied  to  have  such  default  excused.  Parties 
cannot  trifle  with  the  court  In  this  way.  If  they  choose  to  do  so,  they  must 
abide  by  the  consequencea" 

The  words  above  quoted  are  exactly  applicable  to  the  present  case. 
The  plaintiff  does  not  even  claim  to  bring  himself  within  the  language 
of  the  Code.  He  simply  says  that  he  needed  time  to  prepare  a  new 
complaint.  That  might  have  been  a  sufficient  reason  for  extending  his 
time  to  plead,  if  application  had  been  made  to  the  court  in  due  season. 
It  is  no  reason  for  excusing  a  deliberate  default  after  the  entry  of 
judgment. 

[4]  Even  if  the  judgment  should  prove  to  be  a  bar  to  the  commence- 
ment of  another  action  in  this  jurisdiction,  the  plaintiff  will  not  be  left 
remediless,  for  he  can  still  sue  in  the  state  of  Texas,  where  the  admin- 
istratrix is  domiciled  and  the  estate  is  being  administered. 

[6]  The  plaintiff  complains  of  the  form  of  judgment  entered,  which 
disnissed  tbe  complaint  "upon  the  merits."  Whether  that  judgment 
was  right  or  not  cannot  be  inquired  into  upon  this  appeal.  The  ques- 
tion is  not  before  us.  If  plaintiff  was  dissatisfied  with  it,  his  remedy 
was  to  appeal  from  it 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  de- 
nied, with  $10  costs.  Order  filed.  All  concur. 
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(Sopreme  Court,  Appellate  Dlrtslon,  First  D^rtment.   April  S,  1917.) 

1.  PuBLio  Service  CoiociBSioifS  4=»27 — Review  of  Obdebs — OBJionoir  to- 

JuBiSDicTioN — Waives. 

Technical  objections  by  the  dty  of  New  York  to  the  Jurlsdirtlon  of 
Public  Service  Commissions,  not  raised  before  the  commissioners,  but 
taken  for  the  first  time  on  appeal,  were  waived,  and  they  could  not  be 
entertained  for  the  first  time  on  appeal,  especially  where  the  city  was 
afforded  every  opportunity  to  prMuce  evidence  and  be  heard. 

2.  Railboads  4=>54,  68 — Pubuc  Service  Coioosbionb — Obdeb — Jubibdio  - 


The  Public  Service  CommlBsIons  for  the  IHrst  and  Second  districts  in 
a  iproceedlng  begun  by  the  Commission  for  the  First  District  under  Bail- 
road  Law  (C(Hisol.  Laws,  c.  49)  S  93,  as  amended  by  Lavs  1913,  c  354,  bail 
Jurisdiction  to  order  a  railroad  to  remove  Its  tracks  to  a  changed  line  on 
an  embankment,  so  that  its  new  location  should  be  sutetantlally  identical 
with  the  prolongation  of  the  center  line  of  the  new  roadbed  of  such 
railroad,  and  to  construct  a  new  station  at  the  new  intersection  In  place 
of  the  existing  station  found  to  be  Inadequate  and  unsafe,  all  at  its  ex- 
pen!^c,  and  to  close  and  discontinue  parts  of  streets  and  divert  traffic 
thereon  to  a  viaduct,  the  cost  of  which  was  to  be  apportioned  as  pro- 
vided by  section  94,  requiring  at  least  50  per  cent  of  its  cost  to  be  paid  by 
the  railroad  company,  and  not  more  than  29  per  c«it  by  the  of  New 
York. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  |$  123,  125,  12G, 

130,  ISl,  133,  135,  136.] 

S.  Public  Service  Commirstons  <g=>27 — Obdebs — Review. 

It  was  not  Intended  that  the  courts  should  Interfere  with  the  Public- 
Service  Commissions  or  review  their  determination  further  than  is  necef^- 
sary  to  keep  them  within  the  law  and  to  protect  the  constitutional  rights 
of  the  corporations  over  which  they  are  given  control. 

4.  Railroads  «=»54 — Public  Service  CoMitrssioNS — Order — For  Rbuovai« 
It  is  not  a  legal  objection  that  changes  ordered  by  the  Public  Service 
Commissions  of  two  districts  involved  a  relocation  of  a  part  of  the  line 
of  a  railroad. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  H  123,  125^  126.1 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  hearing  before  the  Public  Service  Commissions 
for  the  First  and  Second  Districts  concerning  tracks,  structures,  etc.. 
of  the  New  York  Central  Railroad  Company,  and  the  New  Yoric,  New 
Haven  &  Hartford  Railroad  Company  at  or  near  241st  Street  in  the 
Borough  of  Bronx  in  New  York.  From  a  joint  order  made  by  the 
Public  Service  Commissions,  the  City  of  New  York  appeals.  Order 
afErmed. 


Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT,  DA- 
VIS, and  SHEARN,  JJ. 

Samuel  J.  Rosensohn,  of  New  York  City,  for  appellant. 
Geo.  H.  Walker,  of  New  York  City,  for  respondent  New  York 
Cent.  R.  Co. 

H.  M.  Chamberlain,  of  New  York  City,  for  respondent  Public  Serv- 
ice Commission  for  First  Dist. 
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SCOTT,  J.  The  proceeding  was  instituted  by  the  Public  Service 
Commission  First  District,  upon  its  own  motion,  under  section  95  of 
the  Railroad  I^aw  as  amended  by  chapter  354,  Laws  1913,  by  which 
a  Public  Service  Commission  is  authorized,  in  the  absence  of  any  ap- 
plication therefor  and  of-  its  own  motion,  to  institute  proceedings 
looking  to  the  elimination  of  grade  crossings.  Before  the  amendment 
the  Commission  could  only  be  set  in  motion  by  the  municipal  author- 
ities of  a  city,  town,  or  county  or  by  a  steam  surface  railroad  whose 
road  crosses  or  is  crossed  by  a  street,  avenue,  highway,  or  road  at 
grade.  The  hearing  was  first  had  before  the  Commission  for  the  First 
District  alone,  and  a  tentative  order  made.  A  rehearing  being  de- 
manded by  the  city  of  New  York,  it  was  held  by  the  two  Commis- 
sions jointly,  as  authorized  by  law  and  as  justified  in  the  present  case 
by  the  fact  that  the  improvement  ordered  is  the  natural  corollary  of 
an  improvement  already  ordered  in  the  county  of  Westchester  by  tlie 
Commission  for  the  Second  District.  The  order  appealed  from  is  the 
result  of  such  rehearing. 

Briefly  the  order  required  as  follows:  (1)  The  removal  of  the 
tracks  of  the  New  York  Central  Railroad  Company  to  a  changed  line 
of  such  railroad  on  an  embankment  about  200  feet  to  the  west  of  the 
East  241st  street  intersection  and  about  275  feet  to  the  west  of  the 
East  242d  street  intersection  in  such  manner  that  the  center  line  of 
the  railroad  in  its  new  location  should  be  substantially  identical  with 
the  Woodlawn  tangent  south  of  such  points  of  intersection  and  sub- 
stantially identical  with  the  prolongation  of  the  center  line  of  the  new 
roadbed  of  said  railroad  in  the  city  of  Mt.  Vernon  north  of  such 
points  of  intersection ;  all  such  work  to  be  done  by  the  railroad  c(»n- 
pany  at  its  own  expense.  (2)  The  construction  of  a  new  station  at 
the  new  intersection  of  the  New  York  Central  Railroad  with  East 
241st  street  to  take  the  place  of  the  existing  statiwi,  which  had  been 
fotmd  to  be  inadequate,  inconvenient,  and  unsafe;  all  such  work  to 
be  done  by  the  railroad  company  at  its  own  expense,  (3)  The  closing 
and  discontinuance  of  those  portions  of  East  241st  street  and  East 
242d  street  west  of  the  westerly  line  of  BuIIard  avenue  and  the  diver- 
sion of  traflEic  thereon  to  a  viaduct  to  be  constructed  within  the  lines 
of  East  241st  street  in  the  city  of  New  York  and  within  the  lines  of 
Wakefield  avenue  in  the  city  of  Yonkers  (Wakefield  avenue  bemg  sub- 
stantially a  continuation  of  East  241st  street);  the  cost  of  such  work 
to  be  apportioned,  borne,  and  paid  as  provided  in  section  94  of  the 
Railroad  Law.  Under  section  94  at  least  SO  per  cent,  of  the  cost  of 
the  viaduct  would  be  paid  by  the  railroad  company,  not  more  than  25 
per  cent  by  the  state,  and  not  more  than  25  per  cent,  by  the  city  of 
New  York. 

[1]  The  City  of  New  York,  the  sole  appellant,  raises  certain  tech- 
nical objections  to  the  jurisdiction  of  the  Commissioners  to  make  the 
order  appealed  from.  All  of  these  appear  to  us  to  be  unsubstantial, 
and  as  none  of  them  were  made  before  the  commissioners,  but  are 
now  taken  for  the  first  time  on  appeal,  they  cannot  be  entertained, 
especially  since  the- record  shows  very  clearly  that  the  city  was  afford- 
ed every  opportuni^  to  produce  evidence  and  be  heard.  If  there  was 
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any  technical  defect  in  the  proceeding,  which  we  do  not  decide,  it  is 
evident  that  tiie  city  has  not  heen  prejudiced  thereby,  and  by  having 
failed  to  take  the  objections  earlier  must  be  deemed  to  have  waived 
them.  Matter  of  Town  Board  v.  Fitcbburg  R.  R.  Co.,  S3  App.  Div. 
16-18,  65  N.  y.  Supp.  498,  affirmed  169  N.  Y.  609,  62  N.  E.  1101. 

[2,  3]  That  the  Commission  had  power  and  authority  to  make  the 
order  cannot  be  doubted.  Banner  v.  N.  Y.  &  Harlem  R.  R.  Co.,  213 
N.  Y.  117.  106  N.  E.  1029;  Matter  of  N.  Y.  Cent.  &  H.  R.  R.  R.  Co. 
(Village  of  Ossining)  136  App.  Div.  760,  121  N.  Y.  Supp.  524;  Mat- 
ter of  Terminal  Railway,  122  App.  Div.  59,  106  N.  Y.  Supp.  655,  af- 
firmed 192  N.  Y.  534,  84  N.  E.  1121.  The  situation  as  disclosed  by 
tiie  evidence  before  the  Commission  showed  very  plainly  that  a  condi- 
tion existed  which  was  undesirable,  and  would  in  time  become  intoler- 
able, and  hence  an  appropriate  occasion  was  presented  for  action  by 
the  Commission.  Being  satisfied  that  the  Commissions  had  authority 
and  jurisdiction  in  the  premises,  we  are  not  called  upon  to  review  their 
action  with  a  view  of  determining  whether  or  not  they  arrived  at 
the  best  solution  of  the  question  before  them.  "It  was  not  intended 
that  the  courts  should  interfere  with  the  Commissions  or  review  their 
determinations  further  than  is  necessary  to  keep  them  within  the  law 
and  protect  the  constitutional  rights  of  the  corporations  over  which 
they  were  given  control."  People  ex  rel.  N.  Y.  &  Queens  Gas  Co.  v. 
McCall,  219  N.  Y.  84,  113  N.  E.  795,  Ann.  Cas.  1916E,  1042. 

[4]  It  is  not  a  legal  objection  that  the  changes  ordered  by  the  Com- 
missions involve  a  relocation  of  a  part  of  the  line  (Banner  v.  New 
York  &  Harlan  R.  R.  Co.,  supra),  and  we  could  not  say,  even  if  it 
lay  within  our  jurisdiction  to  do  so,  that  the  physical  characteristics 
of  the  locus  in  quo  did  not  justify  such  relocation. 

After  carefully  considering  all  that  has  been  urged  upon  our  atten- 
tion by  the  a^^llant,  we  are  satisfied  that  none  of  them  require  the 
reversal  of  the  order  appealed  from. 

It  is  therefore  affirmed.  Settle  order  on  notice.  All  concur. 


McKEON  y.  NEW  YORK,  N.  H.  &  H.  B.  CO. 
(Supreme  Court,  Appellate  DivlsloD,  First  Department.   April  5,  191T.) 

1.  Cabbiebs  «s»405(2) — CABBiAoa  OF  Goods— LiABiurr  fob  Loss. 

Where  tbe  manager  of  a  theatrical  company,  contracting  with  a  rail- 
road for  transportation  of  its  effects,  stipulated  that  the  road  should  take 
no  cognizance  of  the  effects  loaded  on  the  train,  It  being  understood  that 
the  theatrical  company  would  assign  a  man  to  safeguard  its  effects  while 
in  the  cars,  both  at  terminal  points  and  while  In  transit,  as  the  railroad 
company  would  not  assume  responsibility  for  safeguarding  the  coDt<»it$ 
of  cars,  and  the  manager  expressly  released  the  road  from  any  and  all 
liability  for  loss,  injury,  and  delay  in  whatsoever  manner  caused,  whether 
by  negligence  or  otherwise,  expressly  agreeing  that  he  should  asrign  a 
man  to  safeguard  t&e  properUea  while  In  the  cars,  both  at  terminal  points 
and  In  transit,  and  a  trunk  oontainlng  the  personal  property  of  the 
manager  was  placed  in  a  car  with  the  effects  of  the  theatrical  company, 
and  arrived  at  destination  broken  open  and  with  part  of  Its  contents 
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Btrewn  about  the  car  and  part  misalns,  the  manager  had  no  cause  at  ac- 
tion against  the  road,  having  contracted  himself  out  of  court ;  the  road's 
immunity  from  liability  being  unaffected  by  the  fttct  that  under  its  rules 
no  one  other  than  an  employ^  could  ride  In  a  baggage  car,  the  contract 
Implying  the  road's  consent  to  plaintiff's.  rtq»reeentaUTe  riding  therein. 
[Bd.  Notft. — For  oQier  cases,  see  Carrfeni,  Ceat.  Dig.  i|  lB40-]iS4T.] 
S.  Gabbigbs  «sa9i60— Oabrxaqc  or  Goods— Oohtuotino  Aoahtst  I>tabxutt 

FOB  NBGLIOCITOB. 

Where  a  railroad  leased  to  the  manager  of  a  theatrical  company  two 
baggage  cars,  in  which  the  company  might  store  anything  It  chose  of  ef- 
fects used  lu  a  theatrical  production,  and  agreed  to  transport  the  cars 
from  New  York  to  Boston,  the  road  was  not  acting  as  a  common  carrier 
In  so  doing,  the  service  not  being  imposed  by  statute  or  common  law,  so 
that  It  could  contract  against  liability  for  negligence. 

[Ed.  Note— For  other  cases,  see  Carriers.  Cent.  D^.  ||  654r^.] 

3.  CaBBIEBS  4s>401~CABBIAaE  or  000D»— LUBIUTT  FOB  LOBS-— AtTBHPT  TO 

Defbauo. 

Where  the  manager  of  a  theatrical  company  leased  from  a  railroad 
two  baggage  cars  solely  for  the  transportation  of  theatrical  efFects,  and 
placed  therein  his  trunk,  with  his  personal  property  of  unusual  value,  not 
falliog  within  the  description  of  theatrical  effects,  he  could  not  recover 
for  loss  of  part  of  the  contents  of  the  trunk,  though  it  resulted  from  the 
road's  negligence,  having  been  guilty  of  an  attempt  to  defraud  the  road. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent.  Dig.  f  V529.} 

i.  Cabbiebs  ^»401--Cabbiaob  of  Baqgaoe— Liabjutt. 

Where  a  theatrical  manager  placed  a  trunk  containing  perstmal  prefer- 
ty  in  a  baggage  car  specially  contracted  for,  carrying  the  effects  of  the 
company,  and  part  of  the  contents  of  the  trunk  was  lost,  he  could  not 
recover  from  the  railroad  at  least  $100,  under  stipulation  on  the  back  of 
his  ticket  that  baggage  Taluatlon  wbb  limited  to  9100  for  an  adult,  etc. ; 
the  stlpnlatlon  not  referrli^  to  goods  In  the  nature  of  burgage  shipped  as 
freight  or  otherwise  than  as  baggage,  the  manager  having  undertaken  to 
have  his  trunk  carried  under  a  distinct  contract  of  shipment 

[Ed.  Note.— -For  other  cases,  see  Carriers,  Cent  Dig.  g  1528.] 

Action  by  John  McKeon  against  the  New  York,  New  Haven  & 
Hartford  Railroad  Company.  Submission  of  an  agreed  case  under 
sections  1279-1281  of  the  Code  of  Civil  Procedure.  Judgment  for  de- 
fendant, dismissing  the  complaint. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SCOTT, 
SMITH,  and  SHEARN,  JJ. 

Arthur  F.  DriscoU,  of  New  York  City,  for  plaintiff. 
James  W.  Carpenter,  of  Brooklyn,  for  defendant 

SCOTT,  J.  Plaintiff,  during  the  theatrical  season  of  1913-1914, 
was  the  business  manager  of  a  ti^eatrical  company,  and  in  that  capacity 
had  certain  negotiations  leading  up  to  a  contract  with  defendant  for  the 
transportation  of  said  company  and  its  effects  from  New  York  to  Bos- 
ton. The  final  contract  was  evidenced  by  certain  documents.  One  was 
a  letter  addressed  to  plaintiff  by  defendant's  general  passenger  agent, 
stating  that  arrangements  for  moving  "the  company,  numbering  25 
people  and  requiring  two  60-foot  ba^fgage  cars  for  their  effects,  will  be 
made  subject  to  conditims  specified  m  tibe  attached  sheet,  form  B  269." 
Then  followed  details  as  to  where  the  baggage  cars  would  be  placed, 
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the  trains  to  which  they  would  be  attached,  and  tfie  time  when  they 
would  be  movedj  the  time  when  the  company  was  to  leave  New  York 
and  to  arrive  in  Boston,  the  fare  per  capita,  and  the  charge  for  each 
baggage  car,  with  a  statement  that  a  block  ticket  was  to  be  secured 
from  the  ticket  agent,  and  payment  for  the  cars  made  to  the  baggage 
master  at  the  point  of  departure.  Form  B  269,  referred  to  in  the  fore- 
going letter,  and  attached  thereto,  was  headed  as  follows : 

"General  Passenger  Department,  New  Haven,  Conn. 

"Conditions  under  which  theatrical  scenery  or  properties  used  In  stage  per- 
formances will,  at  the  convenience  ot  the  railroad  company,  be  moved  in 
passenger  train  service.** 

Among  the  conditions  were  the  following : 

"As  the  railroad  company  takes  no  cognizance  of  the  effects  loaded  In  the 
car(s),  and  Imposes  no  restrictions,  other  than  that  they  shall  be  effects  used 
in  the  theatrical  productions,  it  Is  understood  that  the  theatrical  company 
will  assign  a  man  to  safeguard  its  effects  while  in  the  car,  both  at  the  ter- 
minal polnt(s),  and  while  in  transit,  as  the  railroad  company  will  not  assume 
responsiblll^  for  safeguarding  contents  of  the  car(s) ;  also  that  the  author- 
ized representative  ot  the  theatrical  company  will  give  proper  notice  at  Initial 
point(sj,  as  soon  as  car(8)  Is  (are)  loaded,  and  ready  to  go  forward.** 

Upon  receivin|^  the  above-mentioned  letter,  plaintiff  proceeded  ta 
defendant's  terminal  in  the  city  of  New  York  and  purchased  from  the 
ticket  agent  a  block  ticket  for  the  transportation  of  25  persons  fnwn 
New  York  to  Boston,  and  on  the  same  day  paid  to  defendant's  baggage 
master  the  agreed  price  for  the  hire  and  use  of  two  baggage  cars.  At 
the  time  of  purchasing  the  above-mentioned  block  ticket,  i^aintiff,  at 
defendant's  request  and  without  protest  on  his  own  part,  signed  the  fol- 
lowing release: 

"S^.  27, 1013. 

"Release  Covering  Theatrical  Properties. 

"In  consideration  of  the  transportation  on  passenger  trains  of  certain  prop- 
erties and  animals  used  in  public  entertainment,  belonging  to  Broadway  Jones 
Company,  or  members  of  said  company,  between  Harlem  lUver  and  Boston, 
Mass.,  I,  as  owner  or  duly  authorized  agent  of  the  owners  hereby  release  the 
New  York,  New  Haven  ft  Hartford  Railroad  Company,  and  the  other  trans- 
portation company  or  companies  forming  a  part  of  the  through  route  to  des- 
tination, from  any  and  all  liability  for  loss,  Injury,  or  delay  to  such  properties 
or  animals,  in  whatevw  manner  caused,  wlieUier  by  negligence  or  other- 
wise, while  In  Its  or  their  possession  or  control  or  on  Its  or  their  premises :  It 
being  understood  and  agreed  that  the  said  company  or  companies  have  only 
covenanted  to  undertake  sudi  transportation  on  Its  or  their  passenger  trains, 
instead  of  frdght  trains,  in  consideration  of  such  release  from  liability  as 
hereinbefore  provided,  and  that  In  such  transportation  the  said  railway  com- 
pany and  Its  connections  are  not  to  be  considered  common  carriers  or  liable 
as  such,  and  It  Is  further  agreed  that  said  owner  or  his  agent  shall  assign  a 
man  to  safeguard  said  properties  or  animals  while  In  the  cars  both  at  terminal 
points  and  in  transit. 

"Check  Nos.  2  Baggage  Oars 

"Klerm  J.  McKeon, 

"Witness.  Owner  or  Agont" 

The  rates  charged  1^  the  defendant  and  the  release  exacted  by  it 
were  included  in  the  tariff  schedules  of  defendant  in  force  when  the 
transaction  took  place,  and  duly  printed,  published,  posted,  and  filed 
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as  required  by  law.  On  September  27,  1913,  defendant  provided  and 
supplied  for  the  use  of  said  company,  and  for  the  transportation  of  its 
scenery,  properties,  baggage,  and  effects,  the  two  baggage  cars,  which 
were  placed  in  the  Harlem  River  yards  of  defendant  and  were  turned 
over  to  the  company  of  which  plaintiff  was  manager,  for  loading,  the 
same  to  be  done  by  said  company  or  its  agents  or  servants.  The  plain- 
tiff had  employed  a  local  transfer  company  to,  and  it  did,  transfer  and 
load  the  property,  effects  and  baggage  of  the  theatrical  company  to  and 
in  the  aforesaid  cars,  and  neither  the  defendant  nor  any  of  its  agents 
and  servants  took  part  therein. 

The  plaintiff  seeks  to  recover  the  value  of  the  contents  of  a  trunk 
w-hich  was  his  personal  property,  and  which  was  loaded  by  his  agent, 
the  transfer  cgmpany,  upon  one  of  the  baggage  cars.  The  circum- 
stances leading  up  to  and  ^attending  such  loss  can  best  be  stated  in  the 
words  of  the  submission  as  foUovra : 

"XX.  That  the  aforesaid  baggage  cars  were  occupied  exclusively  of  scenery 
and  effects  of  the  'Broadway  Jtmes  Company'  and  of  the  actora  and  people 
connected  therewith.  That  In  one  car  there  was  shipped  the  scenery  of  the 
production,  and  In  the  other  car,  viz.,  car  No.  5661,  there  was  shipped  the 
crates  containing  furniture  and  such  articles  used  in  the  production,  and  the 
trunks  and  personal  baggage  of  the  performers  and  other  persons  connected 
with  the  aforesaid  show.  The  plaintiff's  trunk  herein  spoken  of  was  placed  In 
rar  No.  6661.  That  neither  the  plaintiff  nor  any  authorized  agent  of  the 
'Broadway  Jones  Gompaoy*  assigned  any  one  to  safeguard  the  trunk  or  other 
properties  In  either  of  said  cam  while  at  either  the  tennlna]  points  In  New 
York  or  Boston  or  while  In  transit 

"XXI.  On  the  completion  of  said  loading  said  employe  of  the  Gain  Transfer 
roiapany  endeavored  to  find  the  lock  of  the  car  in  which  said  trunk  was  plac- 
ed. UnaMe  to  find  said  lock,  be  called  at  the  office  of  defendant  company, 
near  the  entrance  to  said  yards,  and  notified  the  watchman  in  the  employ  of 
defendant  company  to  lock  the  ears.  Thereafter  the  said  employ^  of  the  Cain 
Transfer  Company  and  tlje  employes  of  the  'Broadway  Jonea  Company'  de- 
parted from  the  yard,  leaving  said  car  and  trunk  intact. 

"XXII.  niat  the  baggage  car  in  wbldt  plaintiffs  tnmk  was  placed  was  car 
Xo.  6661,  and  belonged  to  the  Pennsylvania  Railroad  Company,  and  had  four 
doors,  two  at  the  ends  and  two  at  the  sides  thereof. 

"XXIII.  That  at  that  time  defendant  employed  two  watchmen,  whose  du- 
ties WMe  to  watch  and  gnard  over  said  railroad's  yards  and  the  contents  of  all 
rars.  That  neither  of  the  aforesaid  watchmen  broke  Into  the  trunk  of  plain- 
tiff, or  took  any  of  the  property  of  plaintiff  therefrom,  nor  did  they  see  said 
trunk  being  broken  into,  nor  any  of  Its  contents  being  removed  while  In  or  out 
of  defendant's  yard,  nor  did  they  know  anything  about  breaking,  entering,  or 
taking  from  said  trunk. 

"XXIV.  That  DO  one  other  than  an  employ^  of  the  defendant  company  can 
ride  in  a  baggage  car,  unless  there  la  being  shipped  therein  animals  or  live 
stock,  or  unless  application  is  made  to  and  the  consent  of  the  operating  de- 
partment of  the  defendant  is  obtained.  TOat  neither  the  plalntlfl  nor  any 
authorised  agent  of  the  *Broaaway  J<mes  Company  made  any  application  to 
the  operating  department  of  the  defendant  fOr  leave  to  assign  a  man  to  safe- 
guard said  trunk  or  other  contents  of  the  said  cars  while  at  either  of  the 
terminal  points  in  Boston  or  New  Tork  or  in  transit.  That  no  animals  of 
any  sort  were  shipped  in  either  one  of  these  cars  on  the  trip  in  question. 

"XXV.  That  the  two  baggage  cars  were  attached  to  the  Adams  Express 
train  No.  32,  which  left  Harlem  River  at  11:30  p.  m.,  September  28,  1913,  and 
was  due  to  arrive  at  Boston  at  6:24  a.  m.,  September  29,  1813,  according  to 
tbe  train  schedules  filed  and  posted  as  set  forth  In  paragraphs  numbered  XI 
and  Xtl.  That  aaXA  train  was  engaged  In  regular  service  frma  New  York 
Cit7  to  Boston  leaving  dally,  and  making  the  some  number  of  stops  and  the 
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same  time  as  defendant's  r^lar  through  passenger  trains  between  said 
polDbi.  That  said  train  did  not  carry  any  members  of  the  'Broadway  Jones 
Company,'-  or  other  passengers.  That  no  one  but  an  employs  of  the  defend- 
ant or  of  the  said  express  company  would  be  allowed  to  ride  on  said  trnln 
No.  32  unless  application  was  made  as  stated  In  paragraph  XXIV  hereof. 
That  said  train  did  not  carry  any  freight,  nor  was  It  engaged  ta  fright 
service.  That  it  was  a  regular  train  in  dally  service  bet:ween  New  York  and 
Boston  and  devoted  to  transportation  of  express  shipments.  That  the  plain- 
tiff and  other  members  of  the  'Broadway  Jones  Company'  were  transported  to 
Boston  In  i^ular  passenger  service  on  the  20th  day  of  September,  1913, 
whpn  their  fares  were  paid  by  delivery  to  defendant's  conductor  of  the  eaid 
block  ticket. 

"XXVI.  That  the  cars  arrived  in  the  Boston  Terminal  on  SeiAember  29. 
1913,  at  about  9 :47  a.  m.,  where  the  employGs  of  a  cartage  or  express  com- 
pany, employed  by  the  plaintiff  to  remove  the  contents  of  the  cars,  were 
waiting  for  them.  That  car  No.  6661  was  then  opened  by  the  employes  of  the 
express  company,  who  found  the  plaintiffs  trun^  and  the  safe  inside  thereof 
broken  open'  and  much  of  the  contents  thereof  missing  or  strewn  about  the 
car.  That  the  employes  of  the  'Broadway  Jones  Company'  soon  thereafter 
took  charge  of  the  car.  The  said  employes  found  no  \ock  eltber  on.  In.  or 
about  the  said  car.  That  the  said  cars  were  then  unloaded  by  the  employes  of 
either  the  'Broadway  Jones  Company'  or  the  cartage  company. 

"XXVn.  Tlmt  plaintiff  lost  property  in  the  value  of  $1,800,  which  was  con- 
tained In  the  aforesaid  trunk  nt  the  time  that  said  trunk  was  loaded  upon  the 
aforesaid  car  No.  5661  in  New  York  City,  and  which  was  found  missing 
therefrom  at  the  time  the  car  was  examined  by  the  emplovSs  of  the  express 
company  In  Boston,  as  set  forth  in  paragraph  numbered  XXVI," 

[  1  ]  We  are  of  opinion  that,  upon  the  stipulated  facts,  the  plaintiff 
fails  to  establish  any  cause  of  action.  The  parties  are  bound  by  the 
contract  which  they  voluntarily  made,  and  it  was  thereby  expressly 
stipulated  that  defendant  would  take  "no  cognizance  of  the  aifects 
loaded  in  the  train,"  it  being  "understood  that  the  theatrical  company 
will  assign  a  man  to  safeguard  its  effects  whilp  in  the  car  both  at  ter- 
minal points  and  while  in  transit,  as  the  railroad  company  xvill  not  as- 
sume responsibility  for  safeguarding  the  contents  of  the  car."  In  ad- 
dition the  plaintiff  expressly  released  the  defendant  "from  any  and 
all  liability  for  loss,  injury  or  delay  *  *  *  in  whatsoever  manner 
caused,  whether  by  negligence  or  otherwise,"  and  in  such  release  he 
expressly  agreed  that  he  should  "assign  a  man  to  safeguard  said  prop- 
erties (or  animals)  while  in  the  cars  both  at  terminal  points  and  in 
transit." 

If  we  are  to  have  regard  to  the  contract  alone,  it  is  clear  that  the 
plaintiff  has  no  case.  He  expressly  and  explicitly  contracted  himself 
out  of  court,  by  agreeing  that  he  himself,  or  the  company  of  which 
he  is  business  manager,  should  assume  all  responsibility  for  the  care 
of  the  goods  while  on  the  cars.  The  defendant's  immunity  from  lia- 
bility under  the  contract  is  not  affected  by  the  stipulated  fact  that  un- 
der the  rules  of  the  defendant  "no  one  other  than  an  employe  of  the 
defendant  company  can  ride  in  a  baggage  car,  unless  there  is  being 
shipped  therein  animals  or  live  stock,  or  unless  application  is  made  to 
and  the  consent  of  the  operating  department  of  the  defendant  is  ob- 
tained." The  very  contract  between  plaintiff  and  defendant  provided 
for  an  assignment  of  a  representative  of  plaintiff  to  safeguard  the 
properties  during  transit,  and  this  of  itself  necessarily  implied  the  con- 
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sent  of  the  defendant  that  such  representative  might  accompany  the 
shipment,  and  if  any  oilier  or  further  consent  was  necessary  it  is  stip- 
alated  diat  ndther  tiie  {^aintiff  nor  any  authorized  agent  of  the  theatri- 
cal oHnpany  ever  made  application  for  such  omsent. 

But  the  plaintiff  urges  that  the  defendant,  in  transporting  the  theatri- 
cal company's  baggage  and  effects,  was  acting  as  a  common  carrier, 
and  as  such  cannot  lawfully  contract  for  immunity  from  the  results 
of  its  own  negligence ;  and  he  lurther  insists  that  we  must  infer  neg- 
ligence as  matter  of  law  from  the  agreed  facts,  although  the  stipu- 
lation does  not  mention  negligence  as  one  of  the  admitted  facts  in  the 
case.  This  argument,  as  we  consider,  is  based  upon  a  misapprdiension 
as  to  the  nature  of  tfie  contract  of  carriage.  Tlie  case  is  much  like 
the  so-called  Circus  Cases,  of  which  Ferran  v.  N.  Y.  Cent.  &  H.  R.  R. 
R.  Co.,  162  App.  Div.  9,  147  N.  Y.  Supp.  376,  is  a  typical  example. 
In  that  case  Mr.  Justice  McLaughlin,  writing  for  the  court,  quoted 
and  adopted  the  language  of  Judge  Lurton  in  Clough  V.  Grand  Trunk 
Western  R.  Co.,  155  Fed.  81,  85  C.  C.  A.  1,  11  L.  R.  A.  (N.  S.)  446, 
as  follows: 

"If  fbe  contract  nnder  wliidi  the  Wallace  Olrcns  vna  beStag  transported  orer 
the  rallwar  ot  the  deeendant  was  a  valid  contract,  the  relation  of  tbe  rallway 
companr  to  the  dicas  oompany  ms  not  tlu^  of  a  coouoon  carrier  at  alt. 
That  the  railway  company  was  under  no  common -law  obligation  to  move  the 
circus  compaDy  over  Its  Itoe  in  the  manner  it  was  being  transported  at  the 
time  of  the  injury  to  the  plaintlfT  In  error  must  be  conceded.  If  the  railway 
company  was  under  no  statutory  or  common-law  obligation  to  render  the 
spedal  service  it  was  called  upon  to  reader,  there  were  no  reasons  of  public 
policy  which  forbade  tbe  rendition  of  aucb  service  upon  sutiti  terms  as  the 
parties  might  stipulate." 

[2]  In  the  present  case  the  defendant  simply  leased  to  plaintiff  for 
the  time  two  baggage  cars,  in  which  plaintiff  might  store  anything  it 
chose  of  effects  used  in  theatrical  productions,  or  might  store  nothing 
at  all.  In  addition  to  leasing  tiie  baggage  cars,  it  agreed  to  transport 
them.  This  was  not  a  service  imposed  upon  it  by  statute  or  at  com- 
mon law.  It  is  true  that  the  contract  in  this  case  differed  from  the 
usual  drcus  contracts,  in  that  in  these  cases  tbe  railroad  companies 
lease  whole  trains,  whereas  in  this  case  defendant  leased  only  two  cars 
which  were  attached  to  a  regular  train.  This,  however,  we  consider 
a  difference  in  degree  rather  than  in  kind.  If  this  loss,  which  the 
plaintiff  suffered,  had  resulted  from  negligent  operation  of  the  train 
to  which  the  baggage  cars  were  attached,  it  may  be  that  a  different 
question  would  be  presented ;  but  that  we  are  not  called  upon  to  con- 
sider at  present. 

In  addition  to  all  this  &e  plaintiff  was  guilty  of  a  fraud  upon  the 
defendant  in  shipiMng  his  trunk  upon  the  baggage  car.  It  was  ex- 
pressly agreed  that  one  restriction,  and  one  only,  was  imposed  upon 
the  goods  to  be  loaded  into  the  cars,  and  that  was  that  "they  shall  be 
of  effects  used  in  the  theatrical  productions."  It  is  expressly  stipu- 
lated that  plaintiff's  trunk  and  its  contents  did  not  fall  within  this  de- 
scription. Indeed,  especial  emphasis  is  laid  upon  the  fact  that  the 
trunk  contained  only  pl^ntiff's  "personal  property,  and  not  theatrical 
and  properties  used  for  stage  performances. 
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[3]  This  was  a  clear  attempt  to  defraud  the  defeadant,  and  to  pro- 
cure the  transportation  of  property  of  unusual  value  without  paying 
the  charges  which,  under  defendant's  schedules,  would  have  been  re- 
quired, if  the  true  nature  and  value  of  the  trunk  and  its  contents  had 
been  declared.  The  authorities  are  uniform  that  under  such  circum- 
stances no  recovery  can  be  had  from  a  common  carrier,  even  thou^ 
the  loss  resulted  from  its  negligence.  Rathbone  v.  N.  Y.  Cent.  &  H. 
R.  R.  R.  Co.,  140  N.  Y.  48,  35  N.  E.  418 :  Hachadoorian  v.  L-  &  N. 
R.  R.  Co.,  128  App.  Div.  171,  112  N.  Y.  Supp.  660. 

[4]  As  for  plaintiff's  alternative  claim  that  he  is  entitled  to  at  least 
$100,  if  not  to  the  larger  sum,  but  little  need  be  said.  The  claim  is 
based  upon  a  stipulation  printed  upon  the  block  ticket  on  which  plain- 
tiff and  the  members  of  his  company  traveled  from  New  York  to 
Boston.    That  stipulation  reads  as  follows: 

"(4)  Ba^age  valuation  Is  limited  to  one  hundred  dollars  for  an  adult  and 
fifty  dollars  for  a  child,  unless  purchaser  hereof  declares  a  greater  valuation 
at  the  time  baggage  is  presented  for  transportation  and  pays  excess  valuation 
charge  according  to  tariff  rates,  rules,  and  regulations.** 

The  simple  answer  to  &is  claim  is  that  the  stipulation  refers  to 
bag^ge  carried  by  the  company  as  such,  and  not  to  goods  in  the  na- 
ture of  ba^age  shipped  as  freight,  or  otherwise,  than  as  baggage. 
The  plaintiff  did  not  even  attempt  to  intrust  his  trunk  to  the  company 
for  transportation  as  personal  baggage  under  the  contract  evidenced  by 
his  passage  ticket,  but  undertook  to  have  it  carried  under  quite  a  dis- 
tinct and  different  contract.  Indeed,  the  plaintiff  in  his  brief  concedes 
that  he  has  no  claim  on  this  score,  for  he  agrees  that  the  limitation 
of  value  imprinted  upon  the  block  ticket  "had  to  do  simply  with  bag- 
gage checked  in  the  regular  baggage  service  on  a  passenger  ticket,  and 
had  nothing  whatsoever  to  do  with  the  trunk  placed  in  Siis  [baggage] 
car." 

There  must  be  judgment  for  the  defendant,  dismissing  the  complaint, 
with  costs.   Settle  order  on  notice.  All  concur. 


(Snt>reme  Court,  Appellate  DlvUdon,  Fourth  Department.  March  14,  1917.) 

1.  Maetter  and  Servant  *=>284(1) — Servant's  Injury— Sufjicienct  of  Evi- 

DKNCB. 

Granting  of  a  nonsuit  In  action  fbr  Injuries  to  an  eraidorft  while  operat- 
ing a  steam  hammer  Aeld  joatlfled  by  the  erldeace. 
[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  $  1000.  | 

2.  Mastsb  and  Sebvaht  «a»213(2) — Sbbvaht's  Ikjubt — Steak  Hauicbb — ^Un- 

avoidable Risk. 

Where  erldence  showed  that  the  steel  bar,  being  drawn  out.  might  be 
thrown  against  the  <q)erator  by  a  steam  haumier  working  tinder  perfect 
conditions,  the  case  was  one  of  unavoidable  risk  Inherent  in  the  nature  ^ 
the  business. 

[Bd.  Note. — For  other  cases,  see  Master  and  Servant,  Oent  Dig.  |  660.1 

4^Por  other  cases  sea  aunt  topic  *  KBT-NUHBER  In  M  Kor-Numberod  DIcflBts  A  Indvus 
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3.  Master  and  Sebvaiit  «a9»278^ — SESVAnr'a  Ijvjust— NxauonrCB^DBm;- 

Bvidence  showing  a  temporary  Intemqitton  la  the  electric  U^dnK  syft- 
tenf  In  defendant's  forge  room  at  time  of  emplf^S's  InJmT  held  lusnffictent 
to  charge  employer  with  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  }  058.] 

4.  Masteb  ahd  Sehtaht  ^=»106— Sibtakt'b  Injvbt— Sepaikino  Steam  Ham- 

mer. 

In  order  to  chaise  emplt^er  with  negligence  In  not  preventing  dies  of 
steam  hammer  from  overlapplDg,  such  condition  should  be  shown  to  hare 
existed  when  the  employ^  began  work  oa  the  night  of  his  Injury,  since 
the  dies  were  liable  to  loosen  during  operation  of  the  hammer. 

[£d.  Note.— For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  K  203. 
212.255.1 

5.  Masteb  and  Sbbvakt  «=»265(9)— Sebvant's  Imjuet— Stbam  HammeBt— 

Cause  op  Injubt. 

Where  defect  In  steam  hammer,  alleged  to  have  caused  employe's  injury, 
mls^t  have  occurred  either  by  fault  of  employer  or  employ^,  the  employ^ 
mnst  establish  a  presumption  of  the  employer's  negligence  In  order  to 
recover. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  SS  882- 
889.  90O-W5.] 

6l  Masteb  and  Sebtant  «=>124(8) — Seevawt's  In-tubt— Steam  Hammer- 
Duty  TO  ISSPECT. 

An  employer  was  not  negUxent  In  falling  to  have  rteanf  hammers  regu- 
larly in^cted,  where  no  attch  Inspection  f^stenr  was  In  use  elsewhere,  the 
machines  being  simple  In  construction,  and  skilled  mechanics  operating 
them  were  well  aUe  to  report  any  needed  repidrs. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Gent.  Dig.  {  240.] 

7.  Mabter  and  SxBTAnr  «=s»185(7}— Sebvakt's  Tnjttbt— Defective  Lronnna 
— ^Neoliobncb  Of  Veojaw  Skrvaht. 

Where  alleged  failure  of  ll^ttog  system  In  a  forge  room  was  due  to 
negligence  of  fellow  employes  In  lighting  department,  employer  was  not 
liable  for  Injuries  resulting  therefrom;  there  beli^  no  claim  that  such  fel- 
low servants  were  incompetent 
[Ed.  Note. — For  other  cases,  see  Master  and  Servant.  Gent  Dig.  {  393.] 

S.  Master  asd  Sebtamt  ^s>183(6) — Servant's  Injvbt— Rbpaibinq  Steam 
HAu^rER — Negligence  ot  Fellow  Servant. 

Where  employer  furnished  materials  for  piston  rods,  stuffing  box,  and 
repairs,  for  steam  hammer,  he  was  not  liable  for  negligence  of  plaiuttff*8 
fellow  employ^  In  falling  to  use  such  materials;  there  being  no  claim  that 
the  machine  was  defective. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant  Cent.  Dig.  S  392.] 

9.  Master  and  Servant  'S=>217(19) — Sebvant's  Injury— Operation  of  Steam 
Haxcmsr— Assumption  of  Risk. 

Where  a  skilled  blacksmith  had  worked  at  his  trade  for  43  years,  and 
operated  the  same  steam  hammer  for  6  years,  and  upon  the  night  of  In- 
jury had  chosen  this  hammer  for  bis  work,  instead  of  others,  and  had  full 
knowledge  of  the  operation  ot  defendant's  plant  he  assumed  the  risk  o5 
injury  from  the  flying  back  of  tongs  and  metal  while  operating  the 
hanttner. 

[Ed.  Note. — ^For  oth»  cases,  see  Maatw  and  Snrant  Cent  Dig.  $  687.] 
lOi  Mabxbr  and  SiavANT  «=9238(3) — Sbbvanv's  Injury— Operation  of  Steam 

HAUMEB— GONTBIBTTTOBY  NEOLIGSNCB. 

Where  a  skilled  employ^  turned  a  steel  bar  on  edge  in  placing  It  nuder 
steam  hamuKr,  knowing  how  it  was  to  be  engaged,  and  taking  chance  of 
Its  being  hidden  by  steam,  he  was  guilty  of  conciibutory  negligence. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant  Cent.  Dig.  |  745.] 

CsFor  other  easet  «■*  mm*  topic  *  K8T-NUIf  BER  In  an  Ker-Kambered  Dlswts  A  Indexw 
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11.  TBZAI.  4Bal6&~OBANTINO  NONBUXT  AnVB  TEBDXOt. 

There  was  no  error  In  reeerrlng  Ify  cmuent  tbe  declBloa  on  a  motton  toe 
nonsuit,  and  alter  rerdlct  granUng  Oie  motlOD  and  setting  ari^e  ttie  ver- 
dict. 

[Ed.  Note.— For  otber  cases,  see  Trial.  Gent.  DIs- 11  378,  874J 
Kruse,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Eric  County, 

Action  by  James  S.  Gunn  against  the  Lackawanna  Steel  Company. 
From  an  order  setting  aside  a  verdict  in  his  favor,  and  dismissing  com- 
plaint, and  from  judgment  entered  for  defendant,  plaintiff  appeals. 

Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL>  and  DE  ANGELIS,  JJ. 

Hamilton  Ward,  of  Buffalo,  for  appellant 
Evan  Hollister,  of  Buffalo,  for  respondent. 

DE  ANGELIS,  J.  The  action  was  at  common  law  by  employe 
against  employer  for  personal  injuries  to  the  former,  due  to  the  all^d 
negligence  of  the  latter.  At  the  close  of  the  plaintiff's  case  a  motion  for 
a  nonsuit  was  denied,  and  an  exception  was  taken  by  the  defendant  to 
such  ruling.  At  the  close  of  all  the  evidence  the  motion  for  a  nonsuit 
was  renewed,  and  a  motion  was  also  made  by  the  defendant  for  the  di- 
rection of  a  verdict  in  its  favor,  upon  which  motions  the  decision  of  the 
court  was  reserved  by  consent,  and  the  cause  was  submitted  to  the 
jury.  The  jury  gave  a  verdict  for  the  plaintiff,  which  the  court  set 
aside,  and  then  granted  the  motion  for  the  nonsuit. 

[  1  ]  The  plaintiff  was  a  blacksmith  employed  by  the  defendant  in  its 
forge  shop  connected  with  its  steel  manufacturing  plant  in  the  city  of 
Lackawanna,  in  the  county  of  Erie.  In  the  early  hours  of  the  morn- 
ing of  Thursday,  February  6,  1913,  while  the  plaintiff  was  engaged  in 
the  use  of  a  steam  hammer  and  was  holding  the  heated  end  of  a  bar 
of  steel  between  the  dies  of  the  hammer  by  means  of  tongs  clutched  to 
the  cold  end  of  the  bar,  as  claimed  by  him,  at  a  stroke  of  the  hammer 
the  bar  and  tongs  were  thrown  back,  and  the  handles  of  the  tongs  pene- 
trated his  right  leg  just  above  the  knee.  In  the  wound  thus  caused 
blood  poisoning  developed  and  the  leg  was  amputated  above  tlie  knee. 

Hie  complaint  alleged  that  the  steam  hammer  leaked  steam;  that 
it  leaked  water,  which  ran  down  and  came  in  contact  with  the  hot  met- 
al, and  thereby  produced  clouds  of  steam;  that  the  dies  were  not  prop- 
erly set,  in  that  the  upper  die  overlapped  the  lower  die ;  that  the  forge 
shop  in  the  locality  of  this  steam  hammer,  where  the  plaintiff  was  at 
work,  was  inadequately  lighted;  that  while  the  plaintiff  held  one  end  of 
a  piece  of  hard  tool  steel  with  a  pair  of  tongs,  and  was  subjecting  the 
other  end  to  the  hammer,  drawing  the  same  out,  a  blow  of  the  ham- 
mer forced  the  steel  out  from  the  die  and  caused  the  handles  of  the 
tongs  to  pierce  the  plaintiff's  right  leg  just  above  tfie  knee;  that  this 
happened  without  fault  on  the  part  of  the  plaintiff ;  that  owing  to  the 
presence  of  the  steam  and  the  dimness  of  the  light  plaintiff  was  unable 
to  see  the  position  of  the  dies  and  the  position  of  the  steel  and  toi^ ; 
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that  the  defendant  was  negligent  in  failing  to  give  plaintiff  a  safe  place 

in  which  to  work,  and  to  keep  the  same  in  safe  condition,  and  in  fail- 
ing to  inspect  the  same  f  r<»n  time  to  time,  and  to  warn  and  instruct  the 
plaintiff  concerning  the  condition  of  the  dies,  and  to  furnish  the  plain- 
tiff with  a  suitable  and  safe  steam  hammer.  The  answer  admitted  the 
accident,  but  denied  the  alleged  negligence  of  the  defendant,  and  aver- 
red that  plaintiff  was  guilty  of  contributory  negligence  and  assumed  the 
risk  of  the  accident  that  befell  him. 

The  defendant  was  engaged  in  manufacturii^  steel  rails,  I-beams, 
and  other  articles,  includmg  tools  and  appliances,  frc»n  steel.  In  its 
plant  was  a  large  building  or  room,  about  250  feet  in  length  and  70  feet 
in  width,  known  as  the  forge  shop.  Some  parts  of  tlie  defendant's 
plant  were  operated  at  night,  and  the  plaintiff  was  the  night  blacksmith 
and  had  two  helpers.  He  worked  in  the  forge  shop,  and  it  was  his  duty 
to  repair  broken  tools,  appliances,  and  machinery  that  awaited  him 
when  he  b^an  his  night  work,  and  such  as  needed  repairs,  owing  to 
what  might  happen  during  the  night,  and  his  evidence  was  to  the  effect 
that,  when  sudi  work  as  that  described  had  been  finished,  it  was  his 
duty,  under  certain  general  orders,  to  draw  out  steel  bars,  such  as  that 
upon  which  he  wrought  when  he  was  hurt.  He  had  worked  in  this 
same  shop,  as  night  blacksmith,  performing  the  same  kind  of  service, 
for  6  years,  had  long  experience  in  the  use  of  steam  hammers,  and  was 
thoroughly  informed  in  all  the  details  of  the  mechanism  and  operation 
of  steam  hammers.  In  this  forge  shop,  besides  a  Bradley  steam  ham- 
mer, there  were  four  steam  hammers,  one  700-pound  hammer  (at  which 
die  plaintiff  was  at  work),  one  1,150-pound  hammer,  known  as  the  "new 
hanuner,"  one  3,000-pound  hammer,  and  one  7-ton  hammer.  There 
were  two  legs  or  standards  to  sustain  the  3,000-pound  hammer  and  the 
7-ton  hammer  each,  but  the  other  two  were  one-legged  hammers.  He 
made  his  own  choice  of  the  steam  hammer  he  used,  and  the  evidence 
is  clear  that  two  of  those  steam  hammers  were  available  for  use,  be- 
sides the  one  he  chose  to  use. 

The  base  or  anvil  of  the  700-pound  hammer,  at  which  the  plaintiff 
was  at  work,  was  on  the  ground  or  floor,  and  on  the  top  of  it  was  a  die 
12  inches  long  and  7  inches  wide.  The  top  of  this  die  was  the  surface 
upon  which  metal  was  placed  for  hammering,  and  was  18  or  ^  inches 
above  the  floor.  This  was  the  lower  die.  The  upper  die  was  fitted  into 
a  piece  of  steel  attached  to  the  lower  end  of  a  vertical  piston  rod.  Both 
dies  were  made  of  steel,  fitted  in  by  dovetailing,  and  fastened  tight 
with  keys.  The  piston  operated  in  a  steam  cylinder  about  2  feet  in 
length  in  a  vertical  position.  The  stuffing  box  was  at  the  bottom  of  the 
<^lmder.  Exhibits  D  and  E  are  said  to  be  fairly  good  representations 
of  this  steam  hammer,  and  to  give  a  fairly  good  idea  of  its  construc- 
tion. A  straight  line,  projected  up  vertically  from  the  center  of  the 
lower  die,  would  pass  through  the  center  of  the  i^per  die,  the  center 
of  the  piston  rod,  the  center  of  the  piston,  and  the  center  of  tfie  cylinder. 
The  steam  raises  the  hammer,  and  the  exhaust  can  be  so  controlled  as 
to  permit  a  heavy  or  a  light  stroke  of  the  hammer.  The  steam  may  be 
also  applied  so  as  to  increase  the  stroke  beyond  such  as  would  occur 
from  the  unaided  fall  of  the  hammer.  We  have  called,  what  we  have 
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described  as  di6s,  "dies,"  because  they  are  referred  to  as  dies  in  the 

evidence,  and  such  designation  is  probably  proper ;  but  they  are  not 
dies  in  the  sense  that  they  make  any  peculiar  impression  upon  the  steel 
wrought  upon,  but  present  simply  flat,  smooth  surfaces,  like  the  sur- 
faces of  a  blacksmith's  anvil  and  his  hammer.  The  combination  of  the 
lower  die  and  its  foundation  in  this  case  might  be  properly  described  as 
an  anvil.  One  of  the  plaintiff's  two  helpers,  called  the  hammerer,  oper- 
ated and  controlled  the  hammer  under  the  direction  of  the  plaintiff, 
and  the  other  attended  to  the  heating  of  the  metal  to  be  wrought.  This 
hammer  had  been  in  use  steadily  for  the  entire  period  of  6  years,  be- 
fore the  accident,  during  which  the  plaintiff  was  emj^oyed  nights  in 
this  forge  shop. 

Although  the  plaintiff  made  a  disingenuous  attempt  to  show  the  con- 
trary with  respect  to  one  of  the  three  other  steam  hammers,  he  after- 
wards conceded,  and  the  evidence  shows  conclusively,  that  the  three 
other  hammers  were  in  condition  for  use  and  were  idle  on  the  night  of 
the  accident.  Hie  plaintiff,  by  his  own  choice,  had  been  using  the  7(X>- 
pound  hammer  continuously  from  an  hour  to  an  hour  and  a  half  just 
before  the  accident.  He  was  engaged  in  drawing  out — ^that  is,  in  re- 
ducing in  size — hard  steel  bars  of  various  lengths  and  1%  inches  square 
to  one-half  an  inch  in  thickness  and  three-quarters  of  an  inch  in  width. 
The  method  adopted  was  this :  The  helper  having  charge  of  the  heat- 
ing, heated  about  one-half  of  a  bar  at  a  time.  The  blacksmith  seized 
the  cold  end  of  one  of  the  bars  so  heated  with  his  tongs,  and  subjected 
the  heated  end  to  the  hammer,  called  drawing  it  out,  and  when  he  had 
finished  work  on  that  end,  the  cold  end  of  the  bar  was  thrust  back  into 
the  fire,  to-  be  treated  likewise  when  sufficiently  hot.  The  tongs  were 
about  24  inches  long,  and  like  blacksmiths'  tongs,  with  the  jaws  about 
314  inches  long.  The  plaintiff  had  finished  his  work  on  three  or  four 
of  these  bars  of  steel  and  was  engaged  on  another  about  8  inches  long. 
The  plaintiff  testified  that  he  had  secured  the  grip  of  the  jaws  of  the 
tongs  upon  the  bar  of  steel  by  placing  a  link  or  ring  over  the  ends  of 
the  handles.  He  had  taken  this  bar  with  his  tongs,  placed  the  heated 
end  under  the  hammer,  reduced  it  one  way,  that  is,  flattened  it  to 
seven-eighths  or  three-quarters  of  an  inch  in  thickness,  and,  as  he  turn- 
ed it  between  the  strokes  of  the  hammer,  so  that  the  hammer  might  be 
applied  with  the  bar  at  right  angles  to  its  former  position  (as  it  was 
turned,  it  was  2^4  inches  high),  the  stroke  of  the  hammer  fell,  caus- 
ing the  bar  and  tongs  to  fly  back  and  the  handles  of  the  tongs  to  pene- 
trate his  leg.  The  plaintiff  is  definite  in  his  statement  that  the  expul- 
sion of  the  bar  of  steel  came  from  the  stroke  of  the  hammer  immedi- 
ately following  the  changed  position  of  the  bar,  and  the  hammerer  who 
worked  with  him  oa  that  occasion  was  led  to  corroborate  the  plaintiff 
in  that  statement. 

It  is  undisputed  that  the  bar  of  steel  held  by  the  tongs  at  the  down 
stroke  of  the  hammer  was  thrown  violently  toward  the  plaintiff,  and 
that,  as  a  result,  the  handles  of  the  tongs  pierced  his  leg ;  but  the  ques- 
tions arise  whether  this  result  was  due  to  any  negligence  on  the  part 
of  the  defendant  that  has  been  shown,  whether  the  plaintiff  did  not  as- 
sume the  risk  of  the  accident,  and  whether  he  did  not  contribute  to  the 
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result  b;^  bis  own  negligence.  We  may  inquire  of  the  possible  -causes 
of  injuries  so  concededly  received  by  the  plaintiff. 

[2]  The  evidence  is  undisputed  that  a  bar  of  steel  held  with  tongs 
as  plaintiff  held  this  bar  might  be  thrown  with  the  same  result  from 
a  steam  hammer  in  perfect  condition,  where  the  light  was  good,  and 
there  was  no  escaping  steam  or  water.  Such  a  case  would  fall  prop- 
erly under  the  classification  of  unavoidable  risks  inherent  in  the  na- 
ture of  the  business.  The  experts  say  that  an  expulsion  might  follow 
if  too  little  of  the  bar  was  put  between  the  dies,  and  especially  this 
would  be  so  if  the  bar  was  insufficiently  heated.  Quite  artfully  the 
plaintiff  so  fashioned  his  testimony  as  to  have  permitted  the  jury  to 
find  this  as  the  cause  of  the  accident,  coupled  with  the  alleged  obscur- 
ing of  his  vision,  owing  to  the  inadequacy  of  the  light  and  ue  presence 
of  the  steam.  Still  another  possible  cause  might  have  been  the  permit- 
ting of  the  jaws  of  the  tongs  to  come  within  the  stroke  of  the  ham- 
mer. This  again  needed  to  be  coupled  with  the  light  and  steam  condi- 
tions claimed  by  the  plaintiff.  The  plaintiff's  evidence  tended  to  show 
that  this  was  not  a  cause  of  the  accident,  because  there  were  no  marks 
on  the  jaws  of  the  tongs. 

The  plaintiff's  position  is  that  he  made  no  examination  of  the  steam 
hammer  that  night,  suid  that  he  had  a  right  to  assume  that  it  was  in 
a  safe  condition,  relying  on  the  rule  that  it  was  the  duty  of  the  defend- 
ant— ^that  is,  a  master  s  duty,  and  not  susceptible  of  delegation — to 
give  the  plaintiff  a  reasonably  safe  place  in  which,  and  reasonably  safe 
machinery  and  appliances  with  which,  to  perform  his  work  that  night, 
and  to  accomplish  that  end  to  have  adopted  and  maintained  a  reason- 
ably adeqnate  system  of  inspection. 

[3]  Let  us  consider  the  alleged  inadequacy  of  the  light  and  its  effect 
upon  the  work  that  lay  before  the  plaintiff.  This  forge  shop  was 
lighted  by  means  of  electricity.  There  is  no  complaint  ^at  the  light- 
ing system  was  not  properly  installed  and  not  ordinarily  adequate. 
There  is  a  suggestipn  ,that  the  location  of  the  electric  lights  could  have 
been  improved,  but  this  suggestion  has  no  valid  basis.  The  plaintiff's 
evidence  does  tend  to  show  that  all  electric  lights  in  the  forge  shop 
were  dim  that  night,  and  had  been  dim  at  other  times,  and  sometimes 
had  been  out.  The  plaintiff  testified  that  between  8  and  9  o'clock  that 
night  he  called  the  office  of  the  master  mechanic  and  got  the  clerk  in 
that  office,  and  that  he  understood,  by  listening  over  the  telephone,  that 
the  clerk  called  the  electric  shop  and  was  tdd  that  a  man  would  be 
sent  to  attend  to  the  lights  as  soon  as  he  could  be  gotten;  that  the 
men  were  out  fixing.  The  plaintiff  testified  that  no  one  came  to  fix 
the  lights  that  he  remembered,  and  that  they  were  getting  worse  at  the 
time  of  the  accident.  The  evidence  disclosed  that  these  bars  should 
be  heated  to  a  white  heat  in  order  to  submit  them  to  the  steam  ham- 
mer for  the  purpose  of  drawing  them  out,  in  view  of  their  hardness, 
so  that  an  operative,  in  the  exercise  of  care,  would  not  attempt  to  sub- 
ject them  to  the  steam  hammer  in  any  condition  other  than  that  of 
white  heat  The  nature  of  the  work  was  such  that  close  attention  to 
the  steel  bars  was  necessary,  and  it  seems  to  us  that  a  steam  hammer 
could  be  safely  operated  upon  these  bars  without  any  light,  save  that 
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furnished  by  tiie  bars  themselves.  In  any  event,  ihere  is  nothing  un- 
usual in  temporary  interruptions  in  systems  of  electric  Ughtii^. 

The  escape  of  the. steam  and  water  from  the  steam  apparatus  of  the 
steam  hammer  indicated  no  defect  in  the  steam  hammer,  for  the  plain- 
tiff volunteered  the  statement,  unquestionably  true,  that  any  steam 
hammer  will  leak  steam  and  water  when  the  packing  gets  loose.  The 
evidence  of  the  plaintiff  tended  to  show  that  the  steam  and  water  pro- 
ceeded from  two  sources — from  the  stuffing  box  at  the  bottom  of  the 
cylinder,  the  principal  source,  and  from  what  was  called  the  steam 
chest  at  the  fop  of  the  cylinder,  to  some  extent.  What  came  from  the 
upper  source  does  not  appear  to  have  been  appreciable,  so  that  we  shall 
consider  solely  the  steam  and  water  that  are  claimed  to  have  come 
from  the  region  of  the  stuffing  box.  The  stuffing  box  is  a  contrivance 
to  hold  material  around  the  piston  rod  where  it  moves  in  the  aperture 
of  the  cylinder,  to  prevent  the  emission  of  steam  or  water  from  the 
cylinder  or  the  entrance  of  air  thereto.  The  stuffing  material  is  pressed 
against  the  cylinder  and  around  the  piston  rod  by  crowding  the  cover 
of  the  stuffing  box  against  the  material.  The  cover  is  held  by  means 
of  machine  bolts,  with  long  screw  threads  at  their  ends,  and  nuts,  and 
is  pressed  up  against  the  material  or  stuffing  by  tightenmg  the  nuts. 
The  material  used  for  the  stuffinjc^  wears  out  and  needs  replacing  from 
time  to  time.  The  plaintiff  claims  that  the  stuffing  box  needed  re- 
packing, because  either  the  stuffing  material  had  worn  out  or  was  in- 
sufficient in  quantity,  and  that  that  condition  permitted  the  steam  and 
water  to  escape,  the  steam  to  interfere  with  the  plaintiff's  vision,  and 
the  water  to  drop  down  to  the  heated  metal  and  produce  additional 
steam  to  interfere  with  his  vision.  The  evidence  of  the  plaintiff  tends 
to  show  that  there  had  been  trouble  from  the  escape  of  steam  in  the  use 
of  this  steam  hammer  on  occasions  before  the  accident,  and  that  he 
had  made  a  complaint  of  the  escape  of  the  steam  on  the  Sunday  pre- 
ceding the  day  of  the  accident.  It  will  be  remembered  that  the  accident 
occurred  in  the  early  hours  of  Thursday,  February  6,  1913.  The 
plaintiff  does  not  claim  that  any  promise  was  made  to  remedy  the  diffi- 
culty at  any  particular  time,  or  at  all.  The  plaintiff  testified  that  the 
steam  began  to  escape  when  he  first  began  to  operate  the  steam  ham- 
mer on  the  night  of  the  accident,  and  continued  growii^  worse  down 
to  the  time  of  the  accident. 

[4]  The  learned  counsel  for  the  appellant  lays  great  ^ress  upon  the 
effect  of  the  alleged  lapping  of  the  upper  die  over  the  under  die  an 
eighth  of  an  inch,  and  takes  the  position  in  his  brief  that  the  dies  were 
so  adjusted  and  fixed  by  the  machinists  and  left  in  that  condition  for 
the  plaintiff's  use.  Let  us  test  the  validity  of  this  claim.  It  is  undis- 
puted that  dies  get  loose  when  steam  hammers  are  in  operation,  and 
that  the  keys  to  hold  them  in  place  need  attention  from  time  to  time. 
It  is  proper  to  state  in  this  connection  that  the  proof  of  the  defendant 
to  the  effect  that  there  was  no  trouble  of  this  kind  in  the  steam  ham- 
mer outweighs  the  evidence  of  the  plaintiff  that  such  overlapping  ex- 
isted, although  we  must  consider  the  case  in  the  view  that  the  jury 
were  justified  in  finding  the  truth  of  the  plaintiff's  claim  in  that  regard. 
There  is  no  proof  that  this  overlapping  existed  when  the  plaintiff  be- 
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gan  work  tKat  night  upon  the  steam  hammer,  and  it  seems  to  as  that 
in  the  circumstances  of  the  case  such  proof  should  have  heen  made  to 
charge  the  defendant  with  that  alleged  element  of  negligence.  It  might 
well  have  happened  that  this  overlapping  took  place  while  the  plain- 
tiff was  using  the  steam  hammer,  by  reason  of  the  use  of  the  steam 
hammer  and  for  no  other  cause,  and  in  that  event  the  defendant  could 
not  have  fairly  bei^  charged  with  negligence  for  that  reason. 

[5]  It  is  true  that  the  plaintiff  produced  evidence  tending  to  show- 
fliat  there  was  a  play  of  a  thirty-second  of  an  inch  where  the  piston 
rod  operates  in  the  aperture  of  the  cylinder,  caused  by  the  wearing  of 
the  piston  rod  or  such  aperture,  and  that  that  condition  tended  to  a 
loosening  of  the  dies,  to  which  the  jury  might  have  found  such  over- 
lapping was  due.  The  evidence  also  showed  that  such  play  of  the  pis- 
ton rod  could  be  easily  detected  by  just  touching  it,  moving  it  back 
and  forth.  The  overlapping  might  have  occurred,  therefore,  from 
ather  of  two  causes ;  one  indicating  no  fault  on  the  [mt  of  the  de- 
fendant, and  the  other  indicating  negligence  on  the  part  of  the  de- 
fendant. In  order,  that  the  plaintiff  might  recover,  he  was  bound  to 
establish  a  presumption,  at  least,  that  tilie  cause  involving  negligence 
produced  the  accident,  and  no  such  presumption  was  established.  It 
should  be  borne  in  mind  that  there  was  positive  evidence  on  the  part 
of  the  defendant  that  a  new  piston  rod  had  been  installed  in  this  steam 
hammer  only  a  short  time  before  the  accident.  The  plaintiff  met  this 
testimony  by  simply  stating  that  he  did  not  remember  that  fact.  Again, 
the  evidence  produced  by  the  plaintiff  did  not  tend  to  show  whether 
tiie  wear  was  in  the  aperture  in  the  cylinder  or  in  the  pist<Hi  rod. 
Again,  it  does  not  appear  that  any  measurement  was  made  to  disclose 
the  extent  of  l^is  alleged  play.  The  defendant's  proof  was  that  there 
was  no  such  condition. 

The  claim  of  the  plaintiff  is  that  that  portion  of  the  steel  bar  that 
should  have  been  heated,  and  in  this  case  was  in  fact  heated,  was  about 
5  inches  in  length,  and  that  the  heated  portion,  to  Ihe  extent  of  4 
inches,  should  have  been  within  the  dies;  that  is,  subjected  to  the 
pounding  of  the  hammer.  With  that  situation  there  would  have  been 
a  shoulder  formed  by  the  outside  of  the  upper  die  and  a  like  shoulder 
formed  by  the  outside  of  the  lower  die,  but  the  lower  shoulder  would 
have  been  an  eighth  of  an  inch  farther  from  the  cold  end  of  the  bar 
than  the  upper  shoulder.  Assuming  that  the  bar  was  sufficiently  heat- 
ed, the  evidence  is  that  no  danger  could  arise  from  such  overlapping. 
That  situation  would  be  safeguarded,  also,  because  the  upper  part  of 
the  bar  would  be  directly  under  the  view  of  the  operative,  so  that  he 
could  guard  himself  from  permitting  the  hanomer  to  fall  upon  that 
portion  of  the  bar  not  sufficiently  heated.  Assuming  that  die  operative 
ni^ht  carelessly  permit  the  bar  to  enter  too  far  within  tiie  dies  so  as 
to  pennit  hammering  upon  the  cold  steel  (and  this  would  involve  no 
negligence  of  the  master),  an  overlapping  so  slight  would  not  tend,  to 
any  appreciable  extent,  to  add  to  the  danger  of  an  expulsion  of  the 
l)ar  from  the  die.  But  there  is  a  suggestion  of  a  conclusion,  not  war- 
ranted by  any  evidence,  ^t  because  there  is  an  overlapping  like  that 
described  by  some  of  die  plaintiff's  witnesses,  there  is  attending  the 
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same  a  departure  in  the  dies  from  the  meeting  of  the  two  surfaces  there- 
of to  their  full  extent,  and  a  tipping  of  one  or  both,  so  as  to  form  the 
heated  portion  of  the  steel  bar  into  the  shape  of  a  wedge,  thereby  giv- 
ing the  same  a  tendency  to  expulsion  under  the  impact  of  the  hammer. 
There  is  no  proof  that  such  a  wedge  was  formed.  Again  testing  this 
unverified  conclusion,  what  is  there  to  show  that  the  two  surfaces  of 
the  dies  would  not  bear  such  relation  to  each  other  as  to  make  the  head 
of  the  wedge  at  the  farthest  point  within  the  die,  thereby  creating  a 
tendency  to  draw  the  bar  within  the  dies,  rather  than  to  expel  it  there- 
from? Again,  assuming  the  validity  of  the  theory  of  the  plaintiff,  and 
assuming  that  the  overlapping  might  have  been  the  cause  of  an  ex- 
pidsion  of  the  bar,  the  shoulders  suleged  thereby  to  have  been  created 
could  not  have  affected  the  bar  in  this  case,  because  those  shoulders 
were  removed  from  the  hammering  when  the  bar  was  turned  up  on 
edge,  and  while  there  may  have  been  shoulders  created  on  the  edges 
then  to  be  exposed  to  the  hammering,  due  to  the  flattening  of  the  bar 
by  the  hammering,  those  shoulders  would  have  been  opposite  each 
other,  and  would  have  sloped  from  the  hot  end  of  the  bar  to  the  cold 
end  of  the  bar,  and  would  thereby  have  had  a  tendency  to  draw  the 
bar  in,  rather  than  to  drive  it  out. 

[6]  There  is  no  evidence  that  would  justify  the  claim  that  the  de- 
fendant should  have  had  these  steam  hammers  inspected  at  particular 
periods  of  time.  No  proof  was  made  of  the  adoption  of  any  system 
of  inspection  elsewhere.  These  steam  hammers  are  simple  in  their 
construction,  and  are  used  by  skilled  mechanics  familiar  with  every 
element  of  their  construction  and  every  [^ase  of  their  operation.  Any 
trouble  or  condition  needing  repairs  could  well  be  left  to  the  reports 
that  were  made  frmn  time  to  time  by  the  men  who  operated  them,  as 
shown  by  the  evidence.  So  that  we  do  not  think  that  negligence  can 
be  predicated  in  this  case  upon  the  absence  of  a  system  of  inspection. 

[7]  But  does  the  evidence  disclose  any  negligence  whatever  on  the 
part  of  the  defendant?  There  is  no  complaint  that  the  electric  light- 
ing system  was  not  properly  installed,  nor  that  there  was  any  defect 
in  the  system.  There  is  no  claim  that  any  of  the  fellow  employes  of 
the  plaintiff  engaged  in  the  lighting  department  were  incompetent 
servants ;  so  that  the  dimness  or  inadequacy  of  the  light  on  the  par- 
ticular occasion  of  the  accident  was  due  to  flie  negligence,  if  any  n^- 
ligence  existed,  of  the  fellow  employes  of  the  plaintiff,  for  which  the 
defendant  was  not  liable. 

[8]  The  evidence  abundantly  shows  that  steam  hammers,  while  in 
(^teratitm,  are  subject  to  wear  and  tear,  tiie  effects  of  which  may  ap- 
pear at  any  moment.  There  is  no  claim  that  the  steam  hammer  in 
question  was  defective,  nor  that  there  was  anyUiing  in  its  construc- 
tion which  interfered  with  its  reasonable  use  in  the  defendant's  plant. 
It  is  undisputed  that  the  stuffing  box  needed  filling  with  new  material 
from  time  to  time,  and  needed  attention.  It  is  undisputed  that  piston 
rods  needed  replacing  from  time  to  time.  There  is  no  claim  but  that 
the  defendant  had  all  the  material  for  these  repairs  on  hand.  So  that, 
if  the  plaintiff  was  injured  by  reason  of  the  negligence  of  bis  fellow 
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employes  in  the  machine  shop,  it  was  the  negligence  of  his  fellow  serv- 
ants, and  not  chai^eable  to  the  defendant. 

[9]  We  now  pass  to  a  consideration  of  the  plaintiff's  alleged  as- 
sumption of  the  risk  of  the  accident  and  his  alleged  contributory  neg- 
ligence, assuming,  for  the  sake  of  the  argument,  that  the  defendant 
was  negligent  with  respect  to  the  overlapping  of  the  dies,  the  inade- 
quacy of  the  light,  the  presence  of  the  steam,  and  its  failure  to  main- 
t^  a  system  of  inspection  for  tiie  purpose  of  maintaining  the  steata 
hammers  in  a  safe  condition  for  use.  As  already  stated,  this  steam 
hammer  was  simple  in  its  construction  and  operation  and  easily  under- 
stood by  one  of  even  limited  capacity  and  experience.  The  plaintiff 
was  62  years  old,  a  skilled  workman,  as  familiar  with  this  steam  ham- 
mer as  a  driver  would  be  with  a  team  he  had  driven  for  6  years.  The 
plaintiff  had  worked  at  his  trade  for  43  years.  He  had  worked  as 
foreman  over  bladcsmidis  in  the  old  car  company,  now  the  American 
Car  &  Foundry  Company,  for  14  years.  He  had  worked  for  the  de- 
fendant as  night  blacKsmith  for  6  years  immediately  before  the  acci- 
dent in  this  same  forge  shop.  He  knew  how  the  defendant's  plant 
was  operated  and  the  absence  of  a  system  of  inspection.  Although 
he  testified  that  he  had  never  packed  a  stuffing  box,  still  he  testified 
to  his  familiarity  with  the  subject,  and  with  every  part  of  the  con- 
struction and  operation  of  a  steam  hammer,  and  that  he  had  used  the 
steam  hammer  in  question  during  the  entire  period  of  6  years  con- 
tinuously prior  to  the  accident.  So  that  it  was  not  a  novice  to  whom 
there  was  presented  that  night  the  conditicms  surrounding  his  work. 
He  testified  ^at  the  steam  and  water  were  leaking,  and  that  the  lights 
were  dim  from  the  very  b^inning  of  his  use  of  this  steam  hammer 
that  night.  If  either  the  piston  rod  or  the  aperture  to  the  cylinder 
were  so  worn  as  to  have  been  the  cause  of  the  play  attempted  to  be 
described,  the  wearing  had  taken  place,  under  his  observation.  The 
nature  of  the  work  in  which  he  was  engaged  was  not  such  as  even  to 
suggest  urgency  to  its  performance.  There  were  two  other  steam 
hanuners  in  the  foi^  room,  well  adapted  to  the  work  he  was  engaged 
in,  and  which  he  was  free  to  use.  They  were  near  him,  and  he  had 
the  right  to  choose  to  use  them.  He  testified  that  it  was  his  practice, 
when  he  could  not  use  any  machinery  in  the  plant,  to  leave  it,  and 
leave  the  work  undone.  He  had  before  him  at  the  time  of  the  acci- 
dent every  condition  of  risk  involved  in  his  work  which  any  one  in 
the  employment  of  the  defendant  could  have  known,  and  it  seems  to 
us  that  there  is  no  answer  to  tiie  proposition  that  he  voluntarily  as- 
sumed the  risk  of  this  unfortunate  accident,  a  risk  that  was  obvious. 

[!•]  Again,  the  plaintiff  testified  that  he  turned  the  bar  of  steel 
upon  which  he  was  at  work  up  on  its  edge,  when  he  should  have 
known  precisely  how  it  was  to  be  engaged  by  the  two  dies  and  took 
the  chance  of  its  being  hidden  from  him  by  the  cloud  of  steam  he 
described  as  interfering  with  his  vision  of  his  work.  So  that  it  seems 
to  us  that,  on  his  own  statement,  he  was  guilty  of  c(»itributory  negli- 
gence. 

[11]  There  is  nothing  in  the  appellant's  proposition  that  the  trial 
court  erred  in  dismissing  the  complaint   Baul  v.  N.  Y.,  N.  H.  &  H. 
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R.  Co.,  201  N.  Y.  355,  94  N.  E.  863;  Blyth  v.  Qmnby  &  Co.,  148 
App.  Div.  871,  133  N.  Y.  Supp.  602. 

It  follows  that  the  judgment  and  order  appealed  from  should  be 
affirmed,  with  costs.  AH  concur,  except  KRUSE,  P.  J.,  who  dissents, 
and  votes  for  reversal  and  new  trial. 


(Supreme  Court.  Appellate  Division,  First  Department   April  6,  1917.) 

1,  PLEADINQ  «=»237(1) — PBOor — yABIANCK—AKERDUCNT. 

In  an  action  for  commissions,  to  which  plalctlft  claimed  to  be  entitled 
by  virtue  of  a  parol  contract  with  respect  to  orders  for  bronze  work  to 
be  mannfactnred  and  installed  by  defendant,  the  original  complaint  al- 
leged that  pursuant  to  verbal  employment  plaintiff  procured  enumerated 
orders,  which  defendant  accepted  and  filled  and  that  he  therefore  was 
entitlwi  to  certain  commissions.  The  answer  was  in  effect  a  general 
denial,  with  counterclaim.  Plaintiff  testified,  not  only  to  an  oral  agree- 
ment for  commissions  on  orders  procured  by  him,  but  that  it  was  agreed 
he  should  rec^ve  commissions  on  all  orders  recelTed  from  a  fixed  terri- 
tory, where  be  had  performed  any  services  in  connection  tiberewltb,  even 
though  he  was  not  the  procuring  cause.  The  evidence  was  received 
without  objection,  but  after  entering  upon  Its  defense  defendant's  coun- 
sel stated  that  the  cause  of  action  alleged  In  the  complaint  was  materially 
different  from  that  proved,  whereupon  plaintiff's  counsel  stated  that  he 
Intended  to  move  at  the  end  of  the  case  to  conform  the  pleadings  to  tbe 
proof.  Counsel  for  defendant  thereupon  stated  that  it  was  prepared  to 
meet  the  cause  of  action  alleged,  and  that  he  would  object  to  testimony 
tending  to  support  the  cause  of  action  on  another  theory;  but,  over  bis 
motion  for  dismissal,  the  court  allowed  the  pleadings  to  be  amended  to 
conform  to  the  proof.  Held  that,  though  tbe  evidence  tended  to  sliow 
that  defendant  was  not  surprised,  the  allowanoe  of  such  trial  amendment 
was  error,  for  plaintiff  must  have  known  the  true  contract,  which  should 
have  been  communicated  to  his  counsel. 

[Ed.  Not& — FV>r  other  cas^  see  Pleading,  Cent  Dig.  }  603.] 

2.  Bbokers  ®=»71 — Commissions — Coupensation, 

Under  an  agreement  to  pay  commissions  for  procuring  an  order  fbr 
bronze  work  to  be  manufactured  and  Installed  by  deftedant,  plaintiff 
is  not  entitled  to  commissions  on  that  portion  ot  a  joontract  which  Included 
articles  not  manufactured  by  defendant,  and  Bi  to  which,  defoidant 
entered  into  a  subcontract. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Gent.  D^  |  06.] 

8.  Brokebs  (S»86(1) — CoKuiBazoHS — ^Actions — Evidince. 

In  an  action  on  an  oral  contract  to  pay  commissions  for  procuring  orders 
for  bronze  work,  where  plaintiff  contended  that  he  was  entitled  to  com- 
missions on  all  orders  secured  in  a  given  territory,  though  he  should  not 
be  the  procuring  cause,  if  be  did  any  work  in  connection  therewith,  evi- 
dence that  plaintiff  was  not  connected  with  the  procuring  of  orders  on 
which  he  claimed  commissions  is  admissible. 
[Ed.  Note.— For  other  cases,  see  Brokers,  Cent.  Dig.  K  108,  lOS,  IIB.] 

4.  Brokebs  «»86(1) — Conteacts — Commissions. 

In  an  action  for  commissions  on  contracts  and  orders  fbr  bronze  work, 
where  plaintiff  admitted  that  he  was  not  entitled  to  payment  unless  he 
performed  services  In  cfmnectlon  therewith,  a  verdict  for  plalntitF  as  to 

certain  contracts  heM,  against  the  weight  of  the  evidence. 

[Ed.  Note. — For  otier  cases,  see  Brokers,  Cent.  Dig.  §S  117,  118.] 
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S.  APPBAI.  and  SBKOB  <S=»173(10>--PB3BBBinA'tI01I  W  GBOURDB  Ot  BSTIBW  IK 

Court  Below — -Necksbitt. 

In  an  action  for  commissions  for  procuring  a  contract,  where  defendant 
alleged  that  the  action  was  instituted  before  the  contract  was  consum- 
mated, and  mored  to  strike  all  evidence  relating  to  such  contracts,  but 
after  denial  Introduced  evldeDce  to  the  effect  that  the  contract  was  not 
coDsununated  when  action  was  b^oo,  and  made  no  objection  to  tke  sab- 
mlsslon  ot  the  cause  of  action  falling  to  make  another  motion  to  dismiss, 
the  question  whether  the  action  was  prematurely  begun  Is  not  presented 
for  review  on  appeaL 

[Bd.  Note.— For  otber  cases,  see  Appeal  and  Brror,  Gent  Dig.  {S 
1104-1107.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Edwin  Fairfax  Naulty  against  the  Gorham  Ibfanufacturing 
Company.  FFom  a  judgment  for  plaintiff,  entered  on  a  verdict  for 
$6,561.15,  and  from  an  order  denying  its  motion  for  new  trial,  defend- 
ant appeals.   Reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWNING,  * 
SMITH,  and  DAVIS,  JJ. 

Robert  C.  Beatty,  of  New  York  City,  for  appellant. 
Geor^^e  Gordon  Battle,  of  New  York  City  (Addison  A.  Van  Tine, 
of  New  York  City,  on  the  brief),  for  respondent, 

LAUGHUN,  J.  The  recovery  was  for  commissions  to  which  the 
plaintiff  claimed  to  be  entitled  by  virtue  of  .a  parol  contract  with  re- 
spect to  orders  for  bronze  work  to  be  manufactured  and  installed  by 
the  defendant.  The  plaintiff  was  the  president  and  general  manager 
of  the  Fairfax  United  States  Mail  Chute  System,  which  was  a  corpo- 
ration. In  the  month  of  January,  1910,  negotiations  were  opened  be- 
tween that  company  and  the  appellant  for  the  manufacturing  of  bronze 
mail  chutes,  and  a  formal  agreement  in  writing  therefor  was  prepared 
under  date  of  Febrflary  11,  1910,  which  the  evidence,  however,  tends 
to  show  was  not  executed  until  the  latter  part  of  May.  The  terms  of 
the  contract  contemplated  the  obtaining  of  orders  for  bronze  mail 
chutes  by  the  Fairfax  United  States  Mail  Chute  System  to  be  manufac- 
tured by  defendant,  and  that  the  defendant  should  make  certain  ad- 
vances for  expenses,  and  an  advance  for  $50  per  week  for  a  specified 
period  as  an  advance  drawing  account  for  a  salesman,  which  advances 
were  to  be  deducted  from  any  amount  to  which  the  Fairfax  System 
should  become  entitled  under  tiie  contract.  It  was  also  provided  that  a 
selling  commission  of  10  per  cent,  should  be  allowed  a  salesman,  and 
that  Uie  net  profits,  after  deducting  commissions  paid  the  »leanian, 
were  to  be  divided  equally  between  the  two  companies.  The  salesman 
to  be  employed  was  not  designated,  but  it  ai^ears  that  it  vftm  under- 
stood that  plaintiff  was  to  be  the  salesman,  and  he  was  so  employed. 
He  obtained  no  orders,  however,  and  earned  no  commissions,  but  de- 
fendant advanced  to  him  the  sum  of  $1,170.95. 

The  plaintiff  alleged  that  in  the  month  of  May,  1910,  it  was  verbally 
a^eed  between  him  and  the  defendant  that  he  should  remain  and  con- 
^nue  in  its  employ  for  sdling  its  bronze  goods,  other  than  those  sped- 
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ficd  in  said  contract,  for  an  indefinite  period  "upon  predsely  the  same 
basis  as  to  compensation  as  that  set  forth''  in  said  agreement  in  writing ; 
and  he  alleges  that  the  effect  of  the  agreement  was  that  he  was  to  re- 
•ceive  10  per  cent,  on  all  contracts  obtained  and  goods  sold  for  the  de- 
fendant, and  that  his  commissions  were  to  become  due  upon  the  ac- 
ceptance "of  the  proposed  tender,  estimate,  or  bids  of  the  defendants" 
by  the  party  to  whom  the  same  might  be  made.  He  alleges  that  pursu- 
ant to  the  verbal  employment  he  procured  orders  aggregating  the  sum 
of  $251,950,  which  the  defendant  accepted  and  filled,  and  that  he  there- 
by became  entitled  to  receive  as  commissions  the  sum  of  $25,195,  from 
which  he  concedes  there  should  be  deducted  the  amount  of  advances  to 
him  under  the  contract  in  writing  and  the  sum  of  $7,076.05  advanced 
to  him  under  the  verbal  contract,  and  he  demands  judgment  in  the  first 
count  of  the  complaint  for  the  balance  of  $16,949.  The  complaint  con- 
tained a  second  count  for  the  fraudulent  diversion  of  orders  to  deprive 
the  plaintiff  of  commissions  thereon,  but  after  introducing  some  evi- 
dence tending  to  support  that  count  the  plaintiff  withdrew  it. 

The  answer  is  in  effect  a  general  denial,  with  a  counterclaim  for 
moneys  advanced  in  excess  of  certain  commissions  at  the  rate  of  5  per 
cent,  conceded  to  have  been  earned  by  the  plaintiff.  The  counterclaim 
was  abandoned  on  the  trial. 

The  plaintiff  claimed  commissi(»is  on  eight  ctmtracis.  Hie  verdict 
shows  that  the  jury  disallowed  his  claim  as  to  oae  and  allowed  a  recov- 
ery on  the  other  seven.  The  plaintiff  claimed  to  be  entitled  to  recover 
a  commission  of  10  per  cent,  on  all  of  the  contracts.  The  defendant 
conceded  that  he  was  entitled  to  commissions  at  the  rate  of  5  per  cent, 
on  three  of  the  contracts,  but  denied  that  he  was  entitled  to  commissions 
on  the  others.  The  jury  allowed  a  recovery  of  10  per  cent,  commis- 
sions on  six  of  the  cwitracts  and  5  per  cent,  on  a  contract  for  $1 58,825, 
for  bronze  work  on  the  Scottish  Rite  Temple  at  Washington.  The 
plaintiff  gave  evidence  tending  to  show  that  he  rendered  some  services 
in  endeavoring  to  obtain  the  Scottish  Rite  Temple  contract,  but  he  whol- 
ly failed  to  show  that  he  procured,  or  that  his  efforts  secured,  lhat  con- 
tract for  the  defendant.  Two  of  the  other  contracts  on  which  the 
plaintiff  recovered  commissions  were  for  the  bronze  work  on  the  East 
Boston  Savings  Bank  and  the  Brockton  National  Bank.  In  the  nego- 
tiations by  which  the  defendant  secured  those  contracts  the  plaintiff 
took  no  part.  The  commission  recovered  on  the  Scottish  Rite  Temple 
contract  is  more  than  the  amount  of  the  verdict.  It  follows  that,  if 
the  plaintiff  was  not  entitled  to  recover  that  commission,  the  judgment 
cannot  be  sustained. 

[1]  At  the  close  of  the  plaintiff's  case,  counsel  for  the  defendant 
moved  for  a  dismissal  on  the  grounds:  (1)  That  the  plaintiff  had 
failed  to  prove  facts  sufficient  to  constitute  a  cause  of  action ;  (2)  that 
there  was  no  proof  that  the  plaintiff  was  the  procuring  cause  in  se- 
curing the  contracts  for  defendant ;  (3)  that  he  had  not  sustained  the 
burden  of  showing  that  he  was  the  procuring  cause  with  respect  to 
the  Scottish  Rite  Temple  contract ;  and  (4)  that  there  was  no  evidence 
that  he,  had  anything  to  do  with  securing  either  the  Brockton  National 
,Bank  or  the  East  Boston  Saving  Bank  contracts,  or  of  an  agreement 
for  commissions  with  respect  thereto.  The  court,  in  denying  the  mo-  ' 
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tion,  stated  that  the  plaintiff  had  testified  to  a  special  contract  by 
which  he  was  to  be  compensated,  even  though  he  was  not  the  procur- 
ing cause. 

The  testimou)'  to  which  the  court  referred  was  given. by  the  plain- 
tiff. It  is  to  the  effect  that  he  negotiated  a  contract  for  the  bronze 
work  on  the  Springfield  National  Bank  through  one  James,  a  Boston 
architect,  and  that  FuUerton,  the  manager  of  defendant's  bronze  de- 
partment, subsequently  agreed  with  him  that  he  should  have  a  com- 
mission of  10  per  cent,  on  any  business  that  might  come  to  the  de- 
fendant through  James'  office.  The  two  contracts  with  respect  to 
which  he  took  no  part  in  the  negotiations  subsequently  came  to  the 
defendant  through  James'  oflfice.  The  plaintiff  further  testified  that 
in  the  spring  of  1910  Fullerton  agreed  that  he  should  have  Boston  and 
all  of  New  England,  Washington,  Philadelphia,  and  Baltimore  as  his 
exclusive  territory,  and  that  his  understanding  was  that  he  was  to 
enter  the  territory  first  and  do  the  introductory  work  with  respect  to 
negotiating  contracts,  and  that  he  was  to  receive  10  per  cent,  on 
jobs. in  his  exclusive  territory,  which  he  solicited,  or  which  were  as- 
signed to  him,  and  on  which  he  did  "some  work,"  and  that  his  point 
of  view  regarding  exclusive  territory  was  that  he — 

"was  the  only  man  soliciting  business  for  the  Gorbam  Company  within  that 
territory,  and  that  under  an  arrangement  with  Mr.  Fnllerton  we  divided  up; 
it  did  not  matter  whether  he  closed  the  contract,  or  I  closed  the  contract,  ao 
long  as  I  work  upon  some  part  of  the  job;  If  you  please,  so  long  as  that  had 
been  assigned  to  me,  either  I  had  taken  the  assignment,  or  it  had  beeu  given 
to  me  to  work  up,  that  that  buslnesa  belonged  to  me  and  no  one  else.  If  I 
had  gone  into  James'  office  and  had  taken  tip  s(Hne  basineas  there  with  him, 
that  businesB  would  he  referred  to  me,  and  If  It  flowed — rather,  if  the 
drawing  were  in,  and  I  was  not  there  at  that  time.  It  would  stiU  be  my  busi- 
ness. Tliat  is  as  clear  an  understanding  as  I  can  give  of  my  idea  of  what  I 
meant  by  exclusive  terrltoiy.** 

The  plaintiff  had  first  testified  to  a  verbal  agreement  between  him 
and  Fullerton  by  which  he  was  to  receive  commissions  on  orders  pro- 
cured by  him,  which  was  according  to  the  allegations  of  the  complaint ; 
and  in  this  he  was  corroborated  by  his  son.  His  testimony  tending 
to  show  a  different  contract  later  is  uncorroborated.  It  was  received 
without  objection,  but  no  motion  to  amend  the  complaint  to  entitle 
plaintiff  to  recover  commissions  without  showing  that  he  was  the 
procuring  cause  was  made  until  the  close  of  the  entire  case.  For  the 
most  part  that  evidence  was  competent  on  the  issue  tendered  by  the 
cmnplaint,  under  which  the  plaintiff  was  at  liberty  to  offer  any  evi- 
dence tending  to  show  the  services  he  rendered ;  but  in  pait,  perhaps, 
it  was  not  competent  on  that  issue. 

After  the  defendant  entered  upon  its  defense,  and  when  its  counsel 
was  offering  certain  exhibits  in  evidence,  a  discussion  arose  between 
the  court  and  counsel  with  respect  to  the  materiality  of  the  evidence, 
and  counsel  for  the  defendant  stated  that  the  cause  of  action  alleged 
in  the  complaint  was  materially  different  from  that  proved,  whereupon 
counsel  for  the  plaintiff  said  that  he  intended  to  raikt  a  motion  at  the 
end  of  the  case  to  conform  the  pleadings  to  the  proof.  Counsel  for 
die  defendant  thereupon  stated  that  defendant  came  prepared  to  meet 
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the  cause  of  action  alleged,  which  was  for  commissions  on  orders  pro- 
cured by  the  plaintiff,  and  that  he  would  object  to  testimony  tending 
to  support  a  cause  of  action  on  any  other  theory,  and  he  moved  to 
strike  it  out  on  the  ground  that  it  constituted  a  radical  variance  from 
the  complaint:  The  court  annotmced  that,  if  that  specific  objection  had 
been  taken  on  motion  to  dismiss,  an  amendment  of  the  complaint 
would  have  been  allowed,  and  ruled  that  it  would  not  constitute  such 
a  substantial  variance  as  would  defeat  the  action.  At  the  close  of  the 
evidence  the  defendant  renewed  its  moticm  for  a  dismissal,  whereupon 
the  plaintiff  moved  to  amend,  and  was  allowed  to  amend,  by  alleging 
that  the  agreement  was  that  plaintiff  was  not  only  to  receive  10  per 
cent,  coinmissions  on  orders  procured  by  him,  but  also  on  orders  "to 
the  procurement  of  which  the  plaintiff  contributed  any  services,  wheth- 
er or  not  his  services  were  the  procuring  cause  of  the  defendants 
having  received  said  orders,"  and  that  he  was  to  receive  such  commis- 
sions on  all  bronze  goods  furnished  on  contracts  where  James  was  the 
architect,  and  on  afi  orders  received  for  bronze  goods  comii^  to  the 
defendant  from  Boston  or  the  New  England  States,  or  Washington, 
or  Philadelphia,  or  Baltimore,  "providing  the  plaintiff  had  rendered 
any  substantial  services  in  connection  with  the  business  of  procuring 
said  last-mentioned  order."  It  is  perfectly  clear  that  by  the  amend- 
ment the  pl^tiff  was  allowed  to  plead  new  causes  of  action  upon  which 
he  has  recovered,  and  Uie  recovery  on  which  was  essential  to  entitle 
him  to  a  verdict. 

After  the  court  manifested  an  intention  to  allow  an  amendment  of 
the  complaint,  plaintiff  showed  on  cross-examination  of  FuUerton  that 
the  agreement  between  him  and  the  plaintiff  was  that  the  plaintiff 
should  do  the  work  assigned  to  him  and  should  receive  commissions 
for  services  rendered  in  negotiating  a  contract  made  by  ^e  defendant 
where  "he  did  any  substantial  work  on  the  iob" ;  but  Fullerton  de- 
nied that  there  was  any  agreement  to  pay  the  plaintiff  10  per  cent, 
commission  on  any  work,  and  testified  that  the  arrangement  was  that 
the  commission  was  not  to  exceed  5  per  cent,  in  any  event,  and  that 
the  amount  of  the  commissions  in  each  instance  was  to  be  determined 
by  him.  It  is  contended  by  the  learned  counsel  for  the  respondent  that, 
in  view  of  this  admission  by  Fullerton  with  respect  to  the  terms  of 
the  contract,  the  defendant  could  not  have  been  taken  by  surprise  in 
allowing  a  recovery  for  commissions  on  contracts  where  the  plaintiff 
was  not  the  procuring  cause,  but  rendered  substantial  services.  It 
may  well  be  that  there  was  no  surprise,  but  orderly  procedure  requires 
that  a  party,  unless  he  clearly  waives  his  right,  is  entitled  to  have  the 
issues  whidi  he  is  called  upon  to  meet  presented  by  the  pleadings,  and 
ordinarily  they  can  thus  be  .better  understood  by  a  jury.  Although 
some  of  the  evidence  received  before  tlie  complaint  was  amended  was 
subject  to  the  objection  that  it  was  not  within  the  issues,  still  by  the 
motion  made  to  dismiss  the  complaint  and  to  strike  out  the  evidence  it 
is  quite  evident  that  there  was  no  intention  on  the  part  of  the  defend- 
ant to  waive  its  right  to  have  die  issues  framed  by  appropriate  plead- 
ings and  to  object  to  the  enlargement  thereof  adding  additional 
causes  of  action  at  the  triaL 
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The  plaintiff  and  his  counsel  should  have  known  before  the  case  was 
brought  to  trial  what  cause  of  action  his  testimony  would  tend  to  es- 
tablish, and  there  was  no  excuse  for  bringing  the  issues  to  trial  in  the 
expectation  that  other  causes  of  action  might  be  shown  by  the  plain- 
tiff's testimony,  and  that  at  the  close  of  the  evidence  the  complaint 
could  be  amended  to  conform  it  to  the  evidence.  The  ruling  of  the 
trial  court,  therefore,  in  allowing  the  amendment  is  reversed,  and  the 
amendment  is  disallowed ;  but  m  the  circumstances  we  shall  not  dis- 
miss the  complaint,  for  we  ^ii^  the  plaintiff  should  be  afforded  an 
opportunity  of  applying  at  Special  Term  for  an  appropriate  amend- 
ment, if  so  advised.  This  erroneous  ruling  alone  is  sufficient 'to  re- 
quire a  reversal;  but  we  deem  it  proper  to  express  our  opinion  on 
some  other  points  which  have  been  argued  at  length,  and  may  arise  if 
there  shall  be  a  new  trial. 

/  [2]  According  to  the  original  and  amended  complaint,  the  plaintiff 
^as  only  to  receive  commissions  on  contracts  for  bronze  work  manu- 
factured by  the  defendant.  The  Scottish  Rite  Temple  contract  was  a 
subcontract  for  the  interior  and  exterior  bronze  work,  and  it  included 
lighting  fixtures  not  manufactured  hy  the  defendant,  and  which  it  let 
to  another  contractor  for  $30,000.  The  plaintiff  has  recovered  a  coni- 
missiwi  on  the  gross  amount  of  the  contract,  including  the  lighting  fix- 
tures. This  was  manifestly  erroneous,  for  that  item  was  embraced  in 
defendant's  contract  as  incidental  to  the  work  of  its  own  manufacture, 
and  owing  to  the  fact  that  bids  were  called  for  embracing  both  items. 

[S]  The  court  also  erred  in  excluding  evidence  offered  b^  the  de- 
fendant to  ^ow,  not  only  that  the  plaintiff  was  not  the  procurmg  cause 
of  the  Scottish  Rite  Temple  contract,  but  that  it  obtained  the  contract 
through  the  efforts  of  others  in  no  manner  contributed  to  by  the  serv- 
ices of  the  plaintiff.  With  respect  to  that  contract  the  plaintiff  claimed 
to  have  interviewed  representatives  of  the  Scottish  Rite  order  who  had 
charge  of  letting  the  contract  for  the  temple,  with  a  view  to  inducing 
them  to  favor  Gorham  bronze,  and  to  have  had  an  interview  with  Mr. 
Pope,  the  architect,  and  with  Mr.  Will,  his  representative,  who  was  in 
chaige  of  this  matter ;  but  he  did  not  even  know  Mr.  Will's  name,  and 
the  hitter  testified  that  the  plaintiff  never  had  communicated  with  or 
interviewed  him  concerning  the  bronze  work,  nor  had  any  of  those  with 
whom  the  plaintiff  claimed  to  have  conducted  negotiations  in  the  mat- 
ter. Mr.  Will  also  testified  that  in  the  preliminary  draft  of  the  formal 
contract  for  letting  the  entire  work,  which  was  prepared  by  him,  it 
was  provided  that  Tiffany  bronze  only  should  be  used.  This  was  sub- 
sequently changed,  and  a  provision  authorizing  either  Gorham  or  Tif- 
fany bronze,  and  the  defendant  therefore  bid  on  the  work  and  obtained 
the  contract  The  defendant  attempted  to  show  by  the  testimony  of  Mr. 
Win  and  by  the  testimony  of  Mr.  Denholm,  who  represented  Norcross 
Bros.  Cwnpany,  the  general  contractors,  that  the  change  was  made 
solely  at  the  instance  of  Denholn;,  who  was  a  particular  friend  of  Mr. 
Fullerton  and  had  promised  the  latter  that,  if  Norcross  Bros.  Company 
obtained  the  contract,  he  would  endeavor  to  have  the  bronze  work  let 
to  the  defendant.  This  evidence  was  objected  to  as  immaterial  and  ex- 
duded.  It  is  to  be  borne  in  mind  that  on  the  plaintiff's  own  theory  and 
under  the  complaint  as  amended  he  was  only  entitled  to  recover  9l  com- 


164  NBV  TOBK  8UPPLBHBNT 


(Sup.  Ct 


mission  if  his  services  substantially  contributed  to  the  procurement  of 
an  order.  Without  this  evidence  the  jury  may  well  have  found  that  the 
contract  was  obtained  the  defendant  throt^h  the  services  of  the 
plaintiff ;  but  if  this  evidence  had  been  received,  and  the  jury  had  ac- 
cepted the  testimony  of  Will,  it  would  have  appeared  that  whatever 
efforts  the  plaintiff  made  with  respect  to  obtaining  this  contract  for  the 
defendant  were  without  avi.:l  and  in  no  manner  contributed  to  its  ob- 
taining the  contract. 

[4]  We  are  also  of  opinion  that,  in  so  far  as  the  jury  found  and 
awarded  a  commission  of  10  per  cent,  on  any  of  the  contracts,  and  in 
so  far  as  they  found  and  awarded  commissions  on  the  East  Boston  Sav- 
ings Bank  and  the  Brockton  Nati(»ial  Bank  contracts  and  on  the  Scot- 
tish Rite  Temple  contract,  the  verdict  is  clearly  against  the  weight  of 
the  evidence.  As  already  observed,  the  first  verbal  contract,  as  testi- 
fied to  by  the  plaintiff  and  corroborated  by  his  son,  was  limited  to  or- 
ders procured  by  the  plaintiff.  It  is,  we  think,  probable  that,  if  there 
had  been  a  contract  by  which  he  was  to  receive  commissions  on  work 
coming  through  the  office  of  the  architect  James,  without  regard  to 
whether  he  took  any  part  in  procuring  the  contract,  and  there  had  been 
a  contract  by  which  he  became  entitled  to  commissions  for  any  work 
done  in  exclusive  territory,  and  for  any  work  with  respect  to  which  he 
was  not  the  procuring  cause  of  the  contract,  but  rendered  services  in- 
strumental to  some  extent  in  bringing  about  die  contract,  he  would  have 
stated  it  to  his  attorneys  in  such  manner  that,  prior  to  the  case  being 
brought  to  trial,  the  pleading,  if  not  originally  framed  to  cover  a  right 
to  recover  on  tliose  grounds,  would  have  been  broadened.  His  claim 
that  it  was  agreed  that  he  would  receive  10  per  cent,  is  likewise  im- 
probable. The  fact  that  that  was  the  commission  agreed  to  be  paid  to 
him  under  the  contract  between  his  company  and  the  defendant  with  re- 
spect to  the  contracts  for  bronze  mail  chutes  does  not  aid  him.  That 
was  a  new  enterprise  in  which  his  company  was  embarking,  and  into 
which  the  defendant  apparently  had  not  yet  ventured.  It  is  evident, 
however,  that  the  defendant  was  well  known  for  its  bronze  work,  as  it 
had  executed  many  important  public  and  private  contracts.  Fullerton 
denied  that  there  was  any  agreement  to  pay  the  plaintiff  a  10  per  cent, 
commission;  and  evidence  was  adduced  on  the  part  of  the  defendant, 
which  was  uncontroverted,  to  the  effect  that  the  usual  rate  of  commis- 
sion to  a  salesman  for  procuring  contracts  for  architectural  bronze  was 
from  2^  per  cent,  to  3%  per  cent.,  and  that  5  per  cent  and  expenses 
was  the  maximum,  and  that  10  per  cent,  was  unheard  of,  except  for 
small  and  noncompetitive  jobs. 

Moreover,  it  is  not  probable  that  the  defendant  would  enter  into  an 
agreement  with  plaintiff  for  an  indefinite  period  to  give  him  such  an 
extensive  exclusive  territory  as  that  to  which  he  testified,  embracing 
the  principal  cities  of  the  East,  all  of  which  is  denied  by  Fullerton,  or 
to  give  him  a  10  per  cent,  commission  on  all  business  coming  to  the  de- 
fendant through  the  office  of  the  architect  James,  or  to  give  him  a  10 
per  cent  commission  on  all  contracts  with  respect  to  whi<^  he  rendered 
any  substantial  services,  when  that  was,  as  the  witnesses  say,  an  tin- 
heard  of  c(»nmission  even  for  fully  negotiatmg  such  contracts.  With 
respect  to  one  of  the  interviews  at  which  the  plaintiff  claims  that  a  10 
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per  cent  conHiaissioa  was  promised  by  FuUerton,  one  Cunningham,  who, 
so  far  as  appears,  was  disinterested,  corroborated  FuUerton  to  the  ef- 
fect that  there  was  nothing  said  about  a  commission  of  10  per  cent. 
Furthermore,  it  a(^ears  by  uncontroverted  evidence  that  at  times 
when,  if  the  plaintiff  was  entitled  to  a  commission  of  10  per  <xnt.,  the 
defendant  was  indebted  to  him  in  a  considerable  amount  in  excess  of 
the  advances  made,  he  was  asking  for  advances  in  excess  of  the  r^lar 
amount  and  without  making  any  requests  for  or  claim  that  there  were 
commissions  owing  to  him,  and  that  in  similar  drciunstances  at  one 
time,  when  he  was  indebted  to  the  defendant  for  a  ring,  he,  by  letter, 
in  effect  requested  further  indulgence,  without  making  any  claim  that 
the  defendant  was  indebted  to  him.  The  testimony  of  FuUerton  with 
respect  to  the  compensation  which  the  plaintiff  was  to  receive  is  not 
very  convincing,  for,  if  the  agreement  is  as  he  testified,  and  he  and  the 
plaintiff  were  unable  to  agree  with  respect  to  the  amount  to  be  paid  as 
commissions  on  each  contract,  the  plaintiff  would  be  relegated  to  an 
action  for  the  value  of  his  services ;  but,  notwithstanding  this,  the  evi- 
dence to  which  reference  has  been  made,  we  think,  preponderates 
against  the  plaintiff's  claim  that  there  was  an  agreement  for  commis- 
skins  at  the  rate  of  10  per  cent 

[5]  It  is  urged  in  behalf  of  the  appellant  that  the  action  in  any  event 
was  prematurely  brought,  in  so  far  as  it  relates  to  commissions  on  the 
Scottish  Rite  Temple  contract.  The  formal  written  contract  for  that 
woiic  was  not  executed  until  the  7th  day  of  April,  1914.  The  action 
was  ccHnmenced  on  the  2d  of  December,  1913.  Of  course,  if  the  plain- 
tiff should  be  entitled  to  recowr  anything  for  services  in  procuring  that 
contract,  it  would  be  incumbent  upon  him  to  show  tJiat  the  amount 
was  earned  and  became  due  and  payable  prior  to  the  commencement 
of  the  action.  The  defendant's  bid,  upon  which,  with  some  revisions, 
the  work  was  finally  let  to  it,  was  presented  upwards  of  a  month  before 
the  commencement  of  the  action.  The  point  sought  to  be  raised  by  the 
appellant  in  this  re^rd  is  not  present  for  decision.  The  plaintiff  tes- 
tified that  he  was  mformed  by  Holbrook,  defendant's  president,  and 
FuUerton,  prior  to  the  commencement  of  the  action,  in  substance  that 
the  defendant  had  obtained  the  contract  and  that  the  matter  had  been 
"closed."  When  the  plaintiff  offered  the  Scottish  Rite  Temple  contract 
in  evidence,  counsel  for  the  defendant  moved  to  strike  out  all  evidence 
relating  thereto,  on  the  ground  that  it  was  incumbent  on  the  plaintiff 
to  show  the  acceptance  before  the  commencement  of  the  action  in  or- 
der to  recover  commissions.  The  court  denied  the  motion,  on  the 
ground  that,  notwithstanding  the  fact  that  the  final  contract  was  not 
made  until  after  the  commencement  of  the  action,  the  jury  would  have 
a  n^t  to  find,  on  the  testimony  of  the  plaintiff,  to  which  reference  has 
been  made,  that  the  commissions  had  been  earned  prior  to  the  com- 
mencement of  the  action.  On  the  part  of  the  defendant  evidence  was 
given  tending  to  show  that  the  minds  of  the  parties  had  not  fully  met 
with  respect  to  the  contract  until  about  the  date  of  the  final  written 
contract ;  but  no  further  question  was  raised  with  respect  to  the  mat- 
ter, either  by  a  motion  to  strike  out  or  a  request  to  charge,  and  the 
plaintiff's  right  to  recover  commissions  on  this  contract  was  submitted 
to  the  jury  without  objection  or  exception,  without  reference  to  the  fact 
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as  to  whether  or  not  the  commissions  were  earned  prior  to  the  com- 
mencement of  the  action.  Therefore  the  point  is  not  now  presented  for 

decision. 

We  do  not  deem  it  necessary  to  consider  the  other  points  argued. 

It  follows,  therefore,  that  the  judgment  and  order  should  be  revers- 
ed, and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 
Order  filed.  All  concur. 


MITOBBI^  Uayor  ot  New  Tork  City,  t.  CROPSBT,  Su^eme  Court  JTostlce. 

et  aL 


(Sttprraue  Oovrt^  Appellate  DlvMon,  Second  Department  April  8,  1017.) 

1.  CoNBTITOTIOirAL    LaW  4a»67-- GOVBBlTlfEirTU.  POWBS— "JUDIOIAL  PbO- 

OBDINO." 

A  proceeding  whlcb  has  tot  an  end  the  taklns  ot  testimony  regarding 
alleged  wroogfal  acts  of  dty  ofBcers  for  publicity  and  the  Information 
of  B  city  department  Is  not  a  "judicial  proceeding,**  which  is  a  proceed- 
ing wherein '  there  are  parties,  who  have  <viportunlty  to  be  heard,  and 
wherein  the  tribunal  proceeds  either  to  a  determination  of  facts  upon 
evidence  or  of  law  up<m  proved  or  conceded  facts. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  i  123. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Judicial  Proceeding.] 

2.  CoNsmunonAL  Law  9=o&i — Judicial  Functions — Bzauination  or  Of* 

FICXALa — NATUBK  of  PaOCEEDIHGa 

The  proceeding  authorized  by  Kew  Tork  City  Charter  (Laws  1901,  c. 
I  1543,  atithorlzlng  a  Justice  of  the  Supreme  Court  In  the  First  or 
Second  Judicial  D^rtment  to  order  a  summary  examination  in  public 
of  any  meoi^r  of  the  board  of  aldermen,  commissioner,  head  of  de- 
partment, chief  of  bureau,  deputy  thereof,  or  clerk  therein,  or  other  officer 
of  the  corporation  or  person,  to  inquire  Into  any  alleged  wrongful  diver- 
sion or  misapplication  of  any  moneys  or  fund,  etc.,  is  of  a  Judicial  nature, 
and  involves  the  exercise  of  Judicial  functions,  though  not  a  Judicial  pro- 
ceeding. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Cent  Dig.  |  123.} 

3.  CONSTITUTIONAI,  LAW  «=570(1),  72 — SEPARATION  OF  PoWEBS. 

A  purely  legislative  or  executive  function  cannot  be  cast  on  tlie  courts, 
for  to  do  so  would  violate  the  ];nx>visi<m  of  the  Constitution  vesting  the 
legislative  power  in  the  senate  and  the  assembly  and  the  executive  power 
In  the  Governor. 

[Ed.  Note.— For  other  cases,  see  Oonstltntional  Law,  Cent  Dig.  SS  m, 
182,  133,  137.] 

4.  GoNsrrnmoNAL  Law  ^»4&— Statutes— Constbuotion  in  Favob  of  Con- 

STITUTIONALITT. 

It  is  the  duty  of  the  courts  to  sustain  the  acta  of  the  Legislature,  if  by 
any  reasonable  interpretation  tttat  can  be  done. 

[Ed.  Note.— For  other  cases,  see  Oonstttuttonat  Law,  Gent  Dig.  |  46; 
Statutes,  Cent  Dig.  |  56.] 

5.  COWBTITOTIOWAL  LAW  «a»67 — SBFAKATION  OF  POWIS8. 

New  Tork  City  Charter,  {  1543,  authorising  a  Justioe  of  the  Supreme 

Court  in  the  First  or  Second  Department  to  order  a  summary  examination 
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In  public  of  any  member  of  tbe  board  of  ftMermoi.  commlsslDner,  bead  of 
departmeDt,  etc^  on  affldarlt  of  ttie  mayor,  etc,  or  any  five  dtlzeuB  who 
are  taxpayers,  and  prorlding:  that  tbe  examination  shall  be  confined  to 
an  lnquli7  Into  any  diversion  or  misapplication  of  funds,  Is  not  uncon- 
Btltutional,  as  conferring  nonjrdldal  fnncdons  npon  Justices  of  tbe  Su- 
preme Court,  since  In  the  proceedli^  Judlctal  methods  are  used  and  Judi- 
cial powers  Incidentally  Involted. 
[Ed.  Note.— For  other  cases,  see  Gonstltntlwal  tiaw,  Cent.  Dig.  |  123-1 

<L  HUNICIPAL  COBPOKATIONS  4tS>63(l) — ^EXAUZnATZOH  OF  OrncxAir— Statutk. 

New  Tork  City  Charter,  |  authorizing  a  JusUce  of  the  Snpreme 
Court  to  order  a  summary  examination  In  public  of  any  member  of  tbe 
board  of  aldermen,  etc.,  to  Inquire  into  any  wrongful  diversion  of  funds, 
etc.,  does  not  authorize  an  examination  of  the  mayor  and  other  dty 
officials  relative  to  a  proposed  contract  between  the  city  and  a  railroad, 
pending  before  the  beard  of  estimate  and  apportionment,  to  carry  out  pow- 
ers granted  by  tbe  L^lslature  relative  to  a  change  In  the  railroad's  line. 


[Ed.  Note.— For  other  cases,  sbe  Municipal  Oorpoxatloaa,  Cent  Dig.  U 
155.  1384,  18T9l] 


7.  UnniciPAL  ConPoaATiONS  <e=>6S{l) — Examinatiow  of  Matob — Statttte. 

Tbe  statute  gives  no  anthority  to  summon  the  mayor  for  examination ; 
tbe  apptlcation  of  ejusdem  generis  preventing  tbe  word  "officer"  In  tbe 
statute  from  Including  the  mayor,  and  his  official  poaitloii  preventing  the 
word  "^rson"  from  applying  to  him. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  i| 
155,  1384,  1879.1 

8.  PaoHzBrnoN  ^5(3)— Pbopbibtt  of  Bbuot.  . 

Writ  of  prohibition  is  a  proper  remedy  to  require  a  Justice  of  tbe 
Supreme  Court  to  desist  from  further  proceedings  under  an  order  for 
the  examioation  of  the  mayor  of  the  dty  of  New  York  under  New  Tork 
City  Charter,  {  1543,  since  the  Justice  making  the  order  acts  as  a  Judge, 
so  that  the  writ  of  prohibition,  peculiar  to  Judicial  tribunals,  is  a  proper 
remedy. 

[Ed.  Note.— For  other  cases,  see  Prohibition,  Cent.  Dig.  SS  24-29.] 

9.  PBOHiBinoN  «S98{1) — Extbaordinabt  Chahactbb  or  Rbukdt. 

The  remedy  by  prohibition  Is  extraordinary,  and  available  only  If 
there  is  no  other  remedy. 
[Ed.  Note.— For  other  cases,  see  PnAilbltlon,  Cent  Dig.  |  4.] 

10.  Courts  4=»237(3) — Appellate  Division— Jubisdictioii  to  Entebtaib  Mo* 
TioiYS — Statutes. 

Under  Coast,  art.  6,  {  2,  providing  that  after  the  last  day  of  December, 
1S&5,  the  Appellate  Division  shall  have  the  Jurisdiction  now  exen^sed  by 
tbe  Supreme  Court  at  its  General  Term,  and  suidi  additional  Jurisdic- 
tion as  may  be  conferred  by  the  Legislature,  the  Appellate  Division  can 
entertain  motion  to  vacate  an  order  made  by  a  Justice  of  the  Supreme 
Court  pursuant  to  New  Tork  City  charter,  j  1543,  for  the  examination  of 
the  mayor,  though  the  motion  is  not  authorized  1^  Code  C9v.  Proc.  8  1348, 
and  though  the  Appellate  Division  o^inarlly  will  not  entertain  such  mo- 
tlona,  since  the  Special  Term,  having  tbe  Jurisdiction  as  to  orders  of  the 
General  Term,  could  have  entertained  it,  and  therefore  tbe  Appellate 
Dlvlrion  nuy. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  H  683-686,  68&] 

In  the  matter  oi  the  application  of  John  Purr<^  Mitchd,  Mayor 
of  the  City  of  New  York,  for  writ  of  imbibition  against  Hon.  James 
C.  Cropsey,  a  Justice  of  the  Supreme  Court  of  the  State  of  New  York, 
and  otiiers,  directing  him  to  desist  from  further  proceedings  under 
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an  order  for  tibe  examixiatiaa  of  said  Mitchel  and  others,  on  applica- 
tion of  William  H.  Conley  and  others.  Motion  for  writ  of  prohibi- 
tion denied,  and  motion  to  vacate  the  order  for  the  examination  of  the 
Mayor  and  others  granted,  and  that  order  vacated  and  set  aside. 

Motion  for  an  alternative  writ  ot  prohibition  directed  to  Justice  Gn^>se3r, 
of  the  Supreme  Court,  commanding  him  to  desist  from  further  proceedings  un- 
der an  order  made  by  him  pursuant  to  section  1M3  of  the  charter  of  the  city 
of  New  York,  dated  March  2,  1017,  for  the  examination  of  John  Purroy 
Hltchel,  mayor  of  the  city,  and  other  dty  officials  therein  named.  At  the 
same  time  there  was  presented  and^argued  a  motion  to  this  court  to  vacate  the 
order  for  the  examination. 

Pursuant  to  chapter  777  of  the  Laws  of  1011,  the  board  of  estimate  and  ap- 
portionment was  considering  a  proposed  contract  with  the  New  York  Central 
IRallroad  to  remove  the  tracks  of  the  railroad  from  the  streets  of  the  dty  at 
grade,  and  to  effect  many  changes  as  to  the  location  and  character  of  the 
road  from  Dyckman  street  to  Battery  Park.  Plans  and  profiles  and  maps  of 
the  proposed  work  had  been  made,  reports  of  committees  received,  a  proposed 
contract  drawn,  the  matter  referred  to  a  committee  of  the  whole,  and  a  public 
hearing  advertised.  Further  proceedings  were  halted  on  January  15, 1917,  by  a 
preliminary  injunction  granted  In  a  taxpayer's  action.  Meanwhile,  and 
landing  the  taxpa2'er*s  action,  and  while  the  board  Is  yet  under  said  injunc- 
tion, the  order  whidi  is  the  subject  of  these  proceeding  was  granted. 

Argued  before  TENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
RICH,  and  BLACKMAR,  JJ. 

Charles  E.  Hughes,  of  New  York  City  (Lamar  Hardy,  Corporatioa 
Counsel,  of  New  York  City,  on  the  brief),  for  the  motion. 
William  M.  Bennett,  of  New  York  City,  opposed. 

BLACKMAR,  J.  We  are  met  at  the  threshold  of  the  case  by  the 
claim  that  the  statute  (section  1534  of  the  charter  of  the  city)  is  un- 
constitutional because  it  is  said  to  confer  nonjudicial  functions  upon 
justices  of  the  Supreme  Court.  The  statute  audiorizes  a  justice  of 
the  Supreme  Court  in  the  first  or  second  judicial  department  to  order 
a  summary  examination  in  public  of  any  monber  of  the  board  of 
aldennen,  commissioner,  head  of  department,  chief  of  bureau,  deputy 
thereof  or  clerk  therein,  or  other  officer  of  the  corporation  or  person. 
It  provides  that  the  order  shall  be  based  on  an  affidavit  of  the  mayor, 
or  of  the  comptroller,  or  any  five  members  of  the  board  of  alder- 
men, or  any  commissioner  of  accounts,  or  any  five  citizens  who  are 
taxpayers,  that  the  examination  shall  be  confined  to  an  inquiry  into 
any  alleged  wrongful  diversion  or  misapplication  of  any  moneys  or 
fund,  or  any  violation  of  the  provisions  of  law,  qualification  or  neglect 
of  duty  of  inspectors,  or  delinquency  charged  in  the  affidavit  touch- 
ing the  office  or  the  discharge  or  neglect  of  duty,  and  that  the  exam- 
ination may  be  continued  before  any  other  justice  in  the  department 
The  act  provides  that  the  justice  holding  the  examination  may  sum- 
mon witnesses  and  punish  any  refusal  to  attend  or  testify  as  for  a 
contempt  of  court,  and  that  said  justice  shall  have  as  full  powera  to 
enforce  obedience  to  the  order  or  directums'  of  himself  or  any  other 
justice,  as  any  justify  of  the  court  may  have  in  any  other  case  or 
matter  whatever.  Such  examination  is  to  be  reduced  to  writing,  filed 
in  the  office  of  the  county  clerk  and  shall  be  accessible  to  the  public. 
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and  that  notice  of  liie  same  shall  be  given  to  the  department  m  which 
said  ofiicer  is  employed. 

[1]  The  end  and  object  of  the  proceedii^  is  the  taking  of  testimony 
regarding  alleged  wrongful  acts  of  city  officers,  for  publicity  and  for  the 
information  of  a  cit^  department.  A  proceeding  which  has  this  end 
and  object  is  not  a  judicial  proceeding.  All  the  power  and  authority 
conferred  by  the  act,  except  perhaps  the  power  to  punish  for  con- 
tempt, may  be  and  often  is  intrusted  to  commissioners  and  boards, 
which  are  in  no  sense  judicial  tribunals.  Instances  of  this  are  the 
powers  conferred  on  the  commissioners  of  account,  dvil  ser^ce  com- 
missions, public  service  commissions,  the  banking  department,  and  the 
board  of  aldermen.  It  is  not  related  to  any  judicial  action.  Analogous 
statutes,  known  as  the  "anti-monopoly  laws,"  being  chapter  383  of 
the  Laws  of  1897  and  chapter  690  of  the  Laws  of  1899,  have  been 
much  discussed  by  the  courts,  and  many  and  divergent  opinions  pro- 
nounced by  different  judges  as  to  the  character  of  the  duty  thereby 
cast  upon  justices  of  this  court.  The  last  and  most  searching  analysis 
of  the  act  last  cited  was  made  by  Ju<^e  Vann  in  Re  Davies,  168  N.  Y. 
!?9,  61  N.  E.  US,  56  h.  R.  A.  855,  who  reached  the  conclusion  that 
the  act  mig^t  be  sustained  because  it  was  related  by  express  terms  to 
an  action  to  be  brought  by  the  Attorney  General  in  tiie  interest  of 
the  people  to  suppress  a  monopoly. 

In  this  particular,  seemingly  held  essential  to  the  validity  of  the  act 
by  the  Court  of  Appeals,  the  charter  provision  in  question  is  entirely 
wanting.  Although  the  powers  conferred  by  the  act  might  be  used 
in  aid  of  a  taxpayer's  action,  it  bears  no  legal  relation  to  it.  The  act 
does  not  in  terms  refer  to  a  taxpayer's  action  authorized  first  in  1872, 
a  year  before  the  act  in  question  was  passed ;  the  testimony  obtained 
cannot  be  used  as  evidence  in  a  taxpayer's  action ;  the  application  for 
the  order  may  be  made  as  well  by  city  officials,  by  virtue  of  their  office, 
as  by  taxpayers;  mechanical  qualification  of  inspectors  is  not  the 
proper  subject  of  a  taxpayer's  action;  one  taxpayer  may  maintain 
an  action,  whereas  it  requires  five  to  bring  these  proceedings ;  the  act 
itself  is  part  of  the  city  charter ;  and  the  disposition  of  the  testimony 
taken,  with  notice  thereof  to  a  city  department,  shows  that  the  pro- 
ceeding is  intended  to  be  a  purely  administrative  proceeding  and  an 
adjunct  to  city  administration. 

The  end  and  object  of  all  civil  judidal  proceedings  is  the  enforce- 
ment or  protection  of  a  right,  or  the  redress  or  prevention  of  a  wrong. 
So  the  Supreme  Court  of  the  United  States  in  Gordon  v.  United 
States,  117  U.  S.  697,  refused  to  entertain  an  appeal  from  the  Court 
of  Claims  because  that  court  did  not  pronounce  an  enforceable  judg- 
ment, but  its  decisions  were  practically  advisory  only. 

But  the  fact  that  proceedings  have  sndi  end  and  object  does  not  alone 
make  them  judicial.  This  end,  which  we  may  for  convenience  call  a 
judgment,  must  be  reached  in  a  judicial  manner.  There  must  be 
parties,  and  opportunity  to  be  heard,  and  the  tribunal  must  proceed 
cither  to  a  determination  of  facts  upon  evidence  or  of  law  upon  proved 
or  conceded  facts.  When  both  these  elements  are  present,  there  is 
1  judicial  proceeding. 

[2J  A  proceeding  may  be  of  a'  judicial  nature,  and  involve  the  ex- 
ercise of  judicial  functions,  but  fall  short  of  being  a  judicial  proceed- 
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ing.  Such  is  the  proceeding  authorized  by  the  statute  under  consid- 
eration. It  does  not  result  in  any  judgment  or  determination.  It  is 
simply  an  administrative  investigation,  and  its  sole  validity  is  in  its 
relation  to  the  city  government. 

But  I  think  it  does  not  follow  that  the  power  cannot  be  conferred 
on  a  justice  of  this  court.  Our  Constitution  divides  governmental 
powers  into  three  branches.  By  its  terms  it  confers  one,  the  legisla- 
tive, on  the  senate  and  assembly;  another,  the  executive,  upon  the 
Governor  and  Lieutenant  Governor;  and  it  then  continues  and  creates 
courts  and  provides  for  the  exercise  of  judicial  powers.  Undoubtedly 
these  governmental  powers  are  distinct  in  their  very  nature.  Their 
separation  is  essential  to  freedom,  and  a  union  of  the  tliree  in  one 
person  or  body  leads  to  tyranny.  These  principles  have  been  vigor- 
ously set  forth  by  our  Court  of  Appeals  (People  ex  rel.  Burby  v. 
Rowland,  155  N.  Y.  270,  49  N.  E.  775,  41  L.  R.  A.  838;  Village  of 
Saratoga  Spgs.  v.  Saratoga  Gas,  etc.,  Co.,  191  N.  Y.  123,  83  N.  E. 
693,  18  L.  R.  A.  [N.  S.]  713),  but  are  nowhere  more  tersely  expressed 
than  in  a  resolution  of  the  Circuit  Court  of  the  United  btates,  com- 
posed of  Chief  Justice  Jay  and  Justices  Curbing  and  Duane,  in  re- 
fusing to  perform  as  a  court  certain  nonjudicial  functions  attempted 
to  be  cast  upon  it  by  Congress.  The  resolution  i»  as  follows: 

"That  by  tbe  Constitution  of  the  United  States  the  government  thereof  la 
divided  Into  three  distinct  and  Independent  branches,  and  that  it  is  the  duty  | 
of  ea'di  to  abstain  trom^  and  to  ovttoae,  encroachments  on  ^^ther.  Tfaat 
neither  the  leglBlatLve  oor  the  executive  tvandies  can  ocmstitotlonally  aaalgn  . 
to  the  judicial  any  duties,  but  snch  as  are  properly  Judicial,  and  to  be  per-  , 
formed  in  a  judicial  manner.**  Footnote  to  Haylnim'a  Case,  2  Dall.  400, 1  It, 
Ed.  466.  I 

[3]  Hie  resolution  passed  in  1792  is  equally  true  to-day,  and  of  I 
our  state  as  well  as  the  United  States  Constitution.   A  purely  legisla- 
tive or  executive  function  cannot  be  cast  on  the  courts,  for  that  would  ; 
violate  the  provision  of  the  Constitution  vesting  the  legislative  power  i 
in  the  senate  and  assembly  and  the  executive  power  in  the  Governor. 
But  this  line  of  demarcation  has  never  been  so  artificially  drawn  as  ■ 
to  prevent  assignment  to  justices  of  this  court  of  duties  which  relate  ; 
to  their  general  powers,  or  which  call  for  the  exercise  of  judgment  or  \ 
of  that  peculiar  knowledge  and  skill  which  are  the  result  of  judicial 
experience.    Many  duties  of  this  character  are  exercised  by  justices 
of  the  Supreme  Court  and  judges  of  the  County  Court,  instances  of  ■ 
which  are  acknowledgments  of  deeds,  adoption  of  children,  appoint- 
ment of  commissioners  of  condemnation,  approval  of  certificates  of  in- 
corporation, and  guardianship  of  children  and  of  the  insane.    A  jus- 
tice who  acts  under  section  1543  of  the  charter  is  called  upon  to 
exo*cise  functions  much  more  nearly  approaching  the  judicial.    He  ; 
must  determine  whether  the  affidavit  makes  out  a  case  under  tibe  stat- 
ute ;  he  must  decide  upon  the  relevancy  of  the  evidence  to  the  charges  : 
contained  'm  the  affidavit;  and  finally,  in  aid  of  the  examination,  he 
may  punish  for  contempt — a  power  essentially  judicial. 

[4,5]  Although  this  proceeding  itself  cannot  be  called  a  judicial  • 
one,  yet  judicial  methods  are  used,  and  judicial  powers  incidentally 
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inv(^ed ;  and,  bearing  in  mind  the  duty  of  the  courts  to  sustain  acts 
of  the  L^slatnre,  if  by  any  reasonable  interpretation  that  can  be  done, 
I  am  led  to  the  conclusion  that  the  act  casting  on  the  justices  of  this 
court  the  power  to  order  such  examination  does  not  violate  either  the 
letter  or  the  sfnrit  of  the  Constitution. 

It  is  obvious  that,  without  the  authority  of  such  a  statute,  no  justice 
could  call  before  him  the  heads  of  departments  of  the  city  government 
and  private  persons,  to  be  questioned  either  in  aid  of  the  administra- 
tion of  the  dty  gov^nment  or  to  satisfy  public  curiosity.  It  is  there- 
iort  a  special  statutory  power,  and  can  be  exercised  only  "in  such 
cases,  under  such  circumstances,  and  in  the  manner  in  which  the  stat- 
ute directs."  Warren  v.  Union  Bank  of  Rochester,  157  N.  Y.  259,  51 
N.  E.  1036,  43  L.  R.  A.  256,  68  Am.  St.  Rep.  777.  The  affidavit  on 
which  the  order  is  based  must  show  the  conditions  under  which  the 
statute  authorizes  the  proceedings  to  be  brought.  We  are  brought 
thus  to  a  consideration  of  the  meaning  and  scope  of  the  act  and  an 
analysis  of  the  affidavits. 

The  provision  in  question  was  passed  in  1873,  as  part  of  an  act  en- 
titled "An  act  to  reorganize  the  local  government  of  the  city  of  New 
York."  Section  109,  chapter  335,  Laws  of  1873.  The  corruption 
of  city  officials  and  looting  of  the  city  treasury  by  the  so-called 
Tweed  ring  at  that  time  is  part  of  the  history  of  the  city  of  New  York. 
The  commissioner  of  accounts  then  had  no  power  to  compel  the  at- 
tendance of  witnesses  or  to  administer  oaths  or  take  testimony.  Sec- 
tion 106  of  the  same  act.  This  provision  of  the  act,  which  was  prac- 
tically the  charter  of  the  city,  was  undoubtedly  intended  to  vest  some- 
where the  powers  which  were  subsequently  given  to  the  commissioner 
of  accounts  by  chapter  516  of  the  Laws  of  1884,  and  the  justices  of 
the  Supreme  Court  were  selected  as  its  depositories.  It  was  intended 
to  expose  tiie  acts  of  corruption  and  rdds  on  the  city  treasury,  then 
believed  to  be  prevalent,  and  obviously  not  to  investigate  the  propriety 
and  wisdom  of  questions  of  a  legislative  nature  pending  for  determina- 
tion or  action.  The  wording  of  the  act  is  apt  for  this  purpose.  The 
examination  is  confined  to  alleged  (i.  e.,  alleged  in  the  affidavit  on 
which  the  order  is  based)  wrongful  diversion  or  misapplication  of  any 
moneys  or  fund,  or  any  violation  of  the  provisions  of  law,  or  any  de- 
linquency touching  the  office  or  the  discharge  or  neglect  of  duty.  To 
bring  tkas  case  within  the  act,  the  affidavit  must  show  these  existing 
facts.  The  charging  part  of  the  affidavit  is  paragraph  VII.  It  is  as 
follows : 

"Tbe  board  of  estimate  and  apportlOTiment  ot  the  city  ot  New  York  Is 
aboat  to  canse  said  plans  and  profiles  to  be  approved  and  said  contract 
and  deed  to  be  executed,  so  as  to  create  a  contract  between  the  city  of  New 
York  and  tiie  said  New  York  Central  Railroad  C3ompany  which  will  alienate 
lands  and  lands  under  water,  water  front,  and  other  public  places  belon^ng  to 
the  dty  of  New  York,  in  rlolatlon  of  the  statute,  and  will  close  streets  and 
aveoues  and  deed  the  fee  thereof  to  said  railroad  company,  in  violation  of 
atatate;  and  said  contract  about  to  be  executed  by  said  board  of  estimate 
and  apportionment  in  dereliction  of  their  duty  Tlolates  tb.e  statute  €t  the 
state  of  New  York  In  nnmeroua  other  jiartlculars,  as  set  fbrth  lo  the  said 
afldavit  of  J.  Bleecker  Miller." 
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The  affidavit  of  Mr.  Miller  is  a  specification  of  the  particulars  of 
such  charge.  It  consists  of  a  criticism  of  the  submitted  plans,  profiles, 
proposed  contract,  and  of  the  reports  of  the  committee  of  the  board. 
To  consider  plans  and  profiles  submitted  by  the  railroad  company  is 
not  a  delinquency,  nor  is  it  such  for  the  board  of  estimate  and  ap- 
portionment to  propose  changes  therein.  To  receive  a  report  of  a 
committee  is  not  a  delinquency,  nor  is  it  to  direct  the  corporation  coun- 
sel to  draw  a  proposed  contract.  The  whole  matter  is  before  the 
board  for  action;  and  there  can  be  no  diversion  of  funds,  no  viola- 
tion of  statute,  nor  delinquency  until  the  board  has  acted.  Now  this 
affidavit  shows  nothing  of  the  kind.  It  shows  simply  a  proposition 
pending  before  the  board  of  estimate  and  apportionment  to  carry  out 
powers  granted  by  the  Legislature.  The  proposed  contract  may  never 
be  carried  out.  In  fact,  it  cannot  be  until  an  injunction,  issued  in  the 
Supreme  Court,  where  the  question  of  its  legality  may  be  determined 
by  a  tribunal  with  power  to  hear  fully,  judicially  determine,  and  carry 
into  effect  its  judgment,  is  dissolved.  The  presumption  is  that  if  the 
criticisms  of  Mr.  Miller  are  well  founded,  and  if  the  contract  on  the 
whole  is  not  beneficial  to  the  city,  the  board  of  estimate  and  appor- 
tionment will  not  make  it.  No  great  public  improvement  can  be  car- 
ried out  without  serious  differences  of  opinion  as  to  its  wisdom  or 
perhaps  legality. 

After  long  public  agitation,  a  comprehensive  law  was  passed  (chapter 
777  of  the  Laws  of  1911),  involving  radical  changes  of  the  franchises 
of  the  New  York  Central  Railroad  all  along  the  west  side  of  the  city 
from  Dyckman  street  to  Battery  Park,  removal  of  the  tracks  from  the 
streets  at  grade,  electrification  of  the  road,  granting  by  the  dty  real 
property  and  rights  to  the  railroad  company,  and  acquiring  from  the 
railroad  company  real  property  and  rights.  The  proposition  required 
an  agreement  with  the  railroad  company.  Pursuant  thereto  long- 
continued  investigations  have  been  had,  plans  and  profiles  showing  the 
contemplated  work  have  been  drawn  and  exhibited,  a  proposed  con- 
tract drawn  by  the  corporation  counsel,  and  the  whole  matter  is  pending 
before  the  board  of  estimate  and  apportionment.  It  appears  from  the 
papers  that  no  action  has  been  taken.  No  money  or  funds  have  been 
diverted  or  misapplied.  No  provision  of  law  has  been  violated,  and 
there  has  bem  no  delinquency  touching  the  office,  in  the  discharge  or 
neglect  of  duty,  unless  the  work  of  the  committee  of  the  board  in  in- 
vestigating and  reporting,  or  the  work  of  the  corporation  counsel  in 
changing  the  form  of  the  proposed  contract,  is  such.  None  of  the  offi- 
cers to  be  examined  has  performed  any  official  act,  other  than  investi- 
gation, negotiation,  and  preparation  for  action.  The  matter  lies  before 
the  board  of  estimate  and  apportionment,  unacted  cm,  just  as  a  bill  in 
the  Legislature,  which  has  been  reported  on  by  a  committee,  lies  before 
the  body  for  legislati(»i.  The  Legislature  has  provided  a  way  by  which 
the  legality  of  official  acts  can  be  tested,  by  a  suit  in  equity,  where  all 
parties  can  be  fairly  heard  and  an  effective  judgment  pronoimced  and 
proposed  acts  of  illegality  enjoined,  and  such  action  is  now  pending. 

[I]  These  are  not  questions  which  call  for  the  exercise  of  the  power 
whi<^  long  ago  the  Legislature  devolved  on  justices  of  the  Supreme 
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Court  to  investigate  and  expose  corruption.  It  would  be  intolerable  if, 
in  respect  to  every  pending  proposition  before  the  board  of  estimate 
and  apportionment,  from  building  a  subway  or  bridge  to  acquiring  land 
for  a  school  house,  all  the  heads  of  departmorts  of  the  city  could  be 
haled  into  court  and  cross-examined  by  disaffected  taxpayers,  or  even 
by  some  other  hostile  ofHcial,  with  no  result  except  publicity.  It  is 
much  better  that  proceedings  of  this  kind  should  be  confined  to  the 
legitimate  purposes  of  the  law. 

[7]  It  is  clear  that,  the  statute  gives  no  authority  to  summon  the 
mayor  for  examination.  If  that  had  been  the  intent  of  the  Legislature, 
it  would  have  been  expressly  so  declared,  especially  as  it  is  provided 
that  the  mayor  may  initiate  fiie  proceedings.  In  specifying  the  persons 
who  may  be  summoned,  the  act  enumerated  certain  officials,  beginning 
with  a  member  of  the  board  of  aldermen  and  descending  tlirough  the 
official  scale  to  a  clerk  o£  a  bureau,  and  then  follows  the  general 
words,  "or  other  officer  of  the  corporation  or  person."  The  a.pp^ 
cation  of  the  doctrine  ejusdem  ^neris  prevents  the  word  "officer" 
from  including  the  mayor,  and  his  official  position  prevents  his  desig- 
nation by  the  word  "person." 

[8]  There  remains  to  be  considered  the  question  of  remedy.  The 
law  in  question  did  not  appoint  the  justices  of  this  court  commissioners 
to  conduct  the  examination,  designating  them  by  official  and  not  per- 
sonal description.  It  conferred  the  power  on  them  as  judges,  so  ex- 
tendii^  their  functions.  The  justices  were  selected  to  conduct  the 
examination,  in  order  that  they  might  proceed  in  a  judicial  manner  and 
use  judicial  powers.  The  power  to  punish  for  contempt  is  purely  ju- 
dicial, and  the  act  expressly  provides  that  the  acting  justice  shall  have 
as  full  pcfwcr  and  authority  to  enforce  obedience  to  the  order  or  direc- 
tions of  himself  or  any  other  justice  as  in  any  case  or  matter  what- 
ever, that  the  proceedings  before  one  justice  may  be  continued  before 
another,  and  that  the  acting  justice  may  punish  imposition  of  costs 
one  who  promotes  the  examination  without  probable  cause.  These 
powers  are  peculiar  to  a  juc^e,  and  not  1x>  a  commissioner;  and  I  con- 
clude that  the  justice  making  the  order  acts  as  a  judge. 

[9]  The  writ  of  prohibition,  which  is  peculiar  to  judicial  tribunals, 
is  a  proper  remedy.  And  so  prohibition  was  granted  in  a  proceeding 
similar  to  this,  in  that  it  conferred  special  powers  of  investigation  on 
the  Supreme  Court.  Matter  of  Metz  v.  Maddox,  189  N.  Y.  460,  82 
N.  E.  507. 121  Am.  St.  Rep.  909.  But  the  remedy  by  prohibition  is  ex- 
traoiyiinary,  and  available  only  if  there  be  no  other  remedy.  I  think 
there  is  a  sufficient  remedy  in  the  motion  made  to  vacate  the  order. 

[1Q]  It  is  objected  to  the  motion  that  the  Appellate  Division  cannot 
entertain  it,  because  it  is  not  authorized  by  section  1348  of  the  Code. 
That  section  is  limited  to  motions  to  review  orders  in  actions  and  spe- 
cial proceedings,  and  this  is  neither  one  nor  the  other.  The  Consti- 
tution (article  6,  .§  2)  provides  that  from  and  after  the  last  day  of  De- 
cember, 1895,  the  Appellate  Division  should  have  the  jurisdiction  now 
exercised  by  the  Supreme  Court  at  its  General  Term  and  such  addition- 
al jurisdiction  as  may  be  conferred  by  the  Legislature.  The  Legislature 
cannot  therefore,  curtail  its  jurisdiction,  -adthough  it  may  extend  it. 
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It  is  necessary,  then,  to  consider  what  jurisdiction  tfie  General  Term 
of  the  Supreme  Court  exercised  on  December  31,  1895.  This  has  been 
the  subject  of  judicial  determination,  and  it  has  been  held  that  the  Gen- 
eral Term  and  Special  Term  were  branches  of  the  same  court;  that 
the  General  Term,  as  its  name  implied,  had  all  the  jurisdiction  vested 
in  the  court,  and  could  make  any  order  which  could  be  made  by  the 
court  at  Special  Term.  Matter  of  Barkley,  42  App.  Div.  609,  59  N.  Y. 
Supp.  742,  and  cases  there  cited.  And  this  decision  is  approved  in 
Campbell  v.  Friedlander,  51  App.  Div.  191,  64  N.  Y.  Supp.  241.  Sec- 
tion 1348  of  the  Code  of  Civil  Procedure  expressly  authorizes  such  a 
motion  to  the  Appellate  Division  in  actions  and  special  proceedings; 
but  it  does  not  need  the  authority  of  the  Code  to  confer  jurisdiction 
when  die  same  is  derived  directly  from  the  Constitution.  The  motion 
could  be  entertained  at  Special  Term.  Matter  of  Foster,  139  App.  Div. 
769,  124  N.  Y.  Supp.  667,  675 ;  Matter  of  Attorney  General,  21  Misc. 
Rep.  101,  47  N.  Y.  Supp.  20;  Id.,  22  App.  Div.  285,  47  N.  Y.  Supp. 
883,  appeal  dismissed  155  N.  Y.  441,  50  N.  E.  57;  Matter  of  Attorney 
General,  32  Misc.  Rep.  1,  66  N.  Y.  Supp.  129;  People  ex  rel.  Morse 
V.  Nussbaum,  55  App.  Div.  245,  67  N.  Y.  Supp.  492,  reversed  In  re 
Davies,  168  N.  Y.  89,  61  N.  E.  118,  56  L.  R.  A.  855.  In  this  line  of 
cases  a  motion  to  vacate  an  order  for  examination  analogous  to  the 
one  under  consideration  was  assumed  to  be  the  correct  practice ;  and, 
although  the  cases  were  written  in  by  11  judges,  the  motion  to  vacate 
was  entertained  and  passed  upon  on  its  merits.  As  the  Special  Term 
could  have  entertained  the  motion  to  vacate  the  order,  so  may  the  Ap- 
pellate Division. 

It  is  true  that  ordinarily  the  Appellate  Division  will  not  entertain 
such  motions,  but  will  remit  the  applicant  to  the  Special  Term ;  but 
I  think  in  this  case  it  may  be  done  without  establishii^  an^  danger- 
ous precedent.  The  motion  for  the  alternative  writ  is  pending  before 
the  court.  It  requires  consideration  of  the  same  questions  as  presented 
in  the  motion  to  vacate.  In  the  interest  of  economy  of  time  and  la- 
bor, there  is  no  reason  why  the  two  motions  should  not  be  entertained 
together. 

The  motion  for  an  alternative  writ  of  prohibition  is  denied,  without 
costs,  and  the  motion  to  vacate  the  order  for  the  examination  of  the 
mayor  and  others  is  granted,  and  that  order  vacated  and  set  aside,  with- 
out costs.  All  c(»icur. 
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WILLIAMSBUBGH  OITT  FIRE  INS.  CO.  T.  LICHTENSTEIN  et  al. 

(Supreme  Court,  Special  Term,  New  Xoxk  County.  October,  IftlS.) 

1.  Ftt&in>s,  SrATtm  of  «sb1S8— Puadhto — Riplt. 

In  an  action  to  foredoee  a  mortgage  on  real  estate  wb^  tbe  answer, 

besides  a  general  denial,  set  up  aa  affirmatlTe  defenses  that  by  agree- 
ment of  tbe  parties  payment  of  tbe  bond  and  mortgage  in  suit  was  ex- 
tended imtU  February,  1921,  and  tbat  the  action  was  prematurely  brought, 
and  tbat  because  of  part  performance  of  eucb  agreement  it  would  be  in- 
e(]nltal>le  to  grant  the  relief  sought  by  plaintiff,  tbe  reply  to  a  oonnter- 
claim  asking  for  a  decree  of  specific  performance  not  only  denied  tbe 
alle^tlcms  of  the  affirmative  defenses  and  of  tho  counterclaim,  but  plead- 
ed la  connection  with  such  denials  tbe  statute  of  frauds,  <daiming  tbat 
the  agreement  was  not  In  writing  and  by  its  terms  was  not  to  be  per^ 
formed  wltbin  one  year.  Held,  on  overruUng  a  demurrer  to  tbe  pars.- 
grapha  of  tbe  reply  pleading  the  statute  of  frauds,  tbat,  It  aiqpearlng  tbat 
the  pleader  did  not  intend  to  set  up  the  matter  contained  therein  as  a 
separate  defanse,  but  as  an  Integral  part  of  a  shigle  d^ense,  tbe  coupling 
of  tbe  rtatute  of  frauds  with  the  de^al  of  the  reply  was  pr<v>er  pleading. 
[Ed.  Note.— For  other  cases,  see  Frauds.  Statute  of.  Cent.  Dig.  |  367.] 

2.  Fleaoino  «=s>214(S) — Ducubbeb — Adkissions. 

In  such  case  tbe  allegations  of  tbe  reply  tbat  tbe  agreement  was  not  in 
writing  and  was  not  to  be  performed  within  a  year  from  tbe  making 
thereof  were  admitted  by  the  demurrer  tbereto. 

IBd.  Note.— For  <^er  cases,  see  Pleading,  Cent  Dig.  8|  630-{^.] 

3.  Fbadds,  Statutk  of  iD~'11(1) — Agbxemehts  Not  to  be  Pebfobmbd  Wiesin 

Give  Yeab. 

In  an  action  to  foreclose  a  mortgage,  the  agreement  alleged  in  the 
answer  that,  in  consid^tion  of  defendants'  assumption  of  tbe  payment 
of  $4,000  to  plaintiff  in  semiannual  Installments  at  tbe  time  of  tbe  pay- 
ment of  tbe  interest  on  tbe  mortgage,  plaintiff  would  upon  such  payment 
extend  tbe  time  of  payment  of  the  balance  due  on  the  mortgage  to  Feb- 
ruary 16,  1921,  was  clearly  executory,  and,  as  it  would  take  four  years  to 
make  tbe  payments  required  to  obtain  the  ^tension  agreed  upon,  was 
unenforceable  under  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Statute  of,  Cent  Dig.  |  66.] 

4.  Fkacds,  Statute  of  «=»129(2l7-AaBEiatENT  Nor  to  bs  Pebfokud  WrrHiN 

One  Teak — t>ABT  Pebfobhaitob, 

An  oral  contract  void  imder  tbe  statute  of  frauds  because  by  Its  terms 
not  to  be  performed  within  one  year  from  the  making  thereof,  Is  not  vali- 
dated by  part  performance. 

CBd.  Note.— For  other  cases,  see  Frauds,  Statute  of,  Cent  Dig.  i  288.] 

5.  FkAUDB,    STATCTTE    of  ^125(1) — NOKPERFOSHANCT   OF  VOID  CoNTBAOT— 

Pbattd. 

Tbe  mere  refusal  to  perform  an  oral  agreement  void  under  the  statute 
of  frauds  is  in  no  sense  a  fraud,  either  at  law  or  In  equity. 

[Ed.  Note,— For  other  cases,  see  Frauds,  Statute  of.  Gent  IMg.  H  21^, 
276.] 

6.  Spboific  Pbsfobuakce  c=»44— Obal.  Aoreembnt— Past  Pebfobuanob. 

Payments  made  by  defendants  pursuant  to  tbe  terms  of  an  oral  agree- 
ment for  tbe  extension  of  tbe  time  of  payment  of  the  balance  due  on  a 
mor^ge,  retained  by  plaintiff,  did  not  entitle  defendants  to  invoke  tbe 
doctrine  of  eqnltaUe  estoi^  and  ask  for  spedflc  performance  of  tbe 
agreement 

[Ed.  Note.— For  other  cases,  see  Specific  Performance,  Cent.  Dig.  f  126.] 
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7.  PuBADrra  «=»218(3) — Ovebbulino  DEMtrsBEB — Order. 

Where  an  issue  is  brought  on  and  tried  aa  a  contested  motiw.  the 
prefer  practice  upon  OTerrulIng  a  demurrer  is  to  enter  an  order. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Crat  Dig.  |9  664,  657-563, 
665.] 

Action  to  foreclose  a  mortgage  by  the  Williamsburgh  City  Fire  In- 
surance Company  against  Dora  Lichtenstein  and  others,  with  counter- 
claim, by  defendants.  Denrarrer  to  reply  overruled,  and  order  en- 
tered. 

Order  affirmed  162  N.  Y.  Supp.  1150. 

A.  S.  &  W.  Hutchins,  of  New  Yoric  City  (Augustus  S.  Hutchins 
and  H.  Randolph  Anderson,  both  of  New  York  City,  of  counsel),  for 
plaintiff. 

Max  Schleimer,  of  New  York  City,  for  defendants. 

DELEHANTY,  J.  This  action  was  brought  to  foreclose  a  mortgage 
upon  the  premises  owned  by  the  defendants  Lichtenstein.  Hie  latter 
have  interposed  answers,  denying  the  material  allegations  of  the  com- 
plaint, and  setting  up  two  affirmative  defenses  and  a  counterclaim. 
The  first  of  these  defenses,  briefly  stated,  is  to  the  effect  that  the  par- 
ties hereto  entered  into  an  agreement  whereby  payment  of  the  bond 
and  mort|;age  sued  upon  was  extended  until  February,  1921,  and  that 
this  action  is  prematurely  brought.  The  second  is  that  there  has  been  j 
such  part  performance  of  the  agreement  by  the  parties  that  it  would 
be  inequitable  to  grant  the  relief  sought  by  the  (daintiff.  The  coun- 
terclaim is  for  a  decree  of  specific  performance  directing  the  plaintiff 
to  comply  with  the  terms  of  the  alleged  agreement.  The  plaintiff  has 
replied,  denying  the  allegations  of  the  affirmative  defenses  and  the 
counterclaim.  It  has  also  set  up  in  connection  with  such  denials  the 
statute  of  frauds,  claiming  that  the  alleged  agreement  was  not  in  writ- 
ing, and  by  its  terms  was  not  to  be  performed  within  a  year.  Defend-  I 
ants  demur  to  the  paragraphs  of  the  reply  which  assert  the  statute  | 
of  frauds.  ,  i 

[1]  It  is  not  necessary  to  base  the  decision  herein  upon  technical 
grounds,  such  as  were  discussed  in  the  recent  case  of  Streeter  v. 
Cloud,  171  App.  Div.  572,  157  N.  Y.  Supp.  698,  as  the  demurrer  must  j 
be  overruled  upon  the  merits.    A  consideration  of  the  paragraphs  de-  i 
murred  to  shows  that  the  pleader  did  not  intend  to  set  up  the  ntatter  I 
contained  therein  as  a  separate  defense,  but  as  an  integral  part  of  a  i 
single  defense.  The  statute,  as  interpreted,  is  not  to  be  divorced  from 
the  denials  of  the  reply,  but  is  to  be  read  in  conjunction  therewith;  \ 
for,  if  the  plaintiff  did  not  deny  the  existence  of  the  alleged  agreement 
and  its  terms,  the  same  would  stand  admitted  under  our  system  of 
pleading,  and  it  might  be  said  accordingly  that  the  answer  itself  pro- 
vided a  written  memorandum  sufficient  to  remove  the  contract  from  | 
the  operation  of  the  statute.   Consequently  the  plaintiff,  in  coupling-  the 
statute  with  the  denials  of  the  reply,  has  pursued  the  safe  and  proper  i 
method  of  pleading.    R.  &  L.  Co.  v.  Metz,  165  App.  EHv.  533,  537. 
150  N.  Y.  Supp.  843,  affirmed  215  N.  Y.  695,  109  N.  E.  1091;  2  ! 
Story,  Eq.  Juris.  §  758. 
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[2]  The  demurrer  to  the  reply  admits  the  facts  thefein  pleaded/ 
-namely,  that  the  a^'eement  was  not  in  writing,  and  was  not  to  be  per- 
formed within  a  year.  Brookline  Nat  Bank  v.  Moers,  19  App.  Div. 
155,  45  N.  Y.  Supp.997.  ■ 

[3]  The  defendants  contend,  however,  that  the  agreement  is  a  com- 
pleted contract,  and  therefore  not  within  the  provisions  of  the  statute. 
In  a  case  like  this  it  cannot  be  questioned  that  the  statute  of  frauds 
applies  to  executory  and  not  executed  contracts.  But  the  error  that 
the  defendants  make  is  in  assuming  that  the  agreement  is  an  executed 
one.  In  the  answer  it  is  alleged  that  the  {daintifif  and  defendants  Lich- 
tenstein — 

^agreed  between  tJiem  that  ta  conslderatloa  of  the  nld  jtefendaats  asaomlns 
tbe  payiurat  of  Uie  said  som  of  $4,000,  to  be  paid  to  the  plaintiff  In  Install- 
ments of  $900  semlannuallT  at  the  time  of  the  payment  of  the  Interest  on 
said  mortgage,  the  plaintiff  would  upon  such  payment  extend  the  time  of 
payineDt  of  the  balance  on  the  sold  mortgage,  the  sum  of  $41,000,  to  Febru- 
ary 16,  1821." 

It  is  evident^  therefore,  that  the  agreement  could  not  be  performed 
within  a  year,  but,  on  the  other  hand,  it  would  take  four  years  to  make 
the  payments  required  to  obtain  the  extension.  Neither  party  in  the 
meantime  could  insist  upon  the  payment  of  the  $4,000  except  as  agreed 
upon.  The  one  could  not  compel  the  payment  of  the  money  before 
the  due  day,  and  a  tender  thereof  by  the  other  before  that  time  would 
not  have  been  good.  The  agreement  was  clearly  executory,  and  like- 
wise unenforceable  under  the  statute.  See  Lower  v.  Winters,  7  Cow. 
263;  Lockwood  v.  Barnes,  3  Hill,  128,  129,  38  Am.  Dec.  620;  Van 
Dyke  v.  Clark.  19  N.  Y.  Supp.  650;'  Kent  v.  Kent,  62  N.  Y.  560, 
20  Am.  Rep.  502;  Galvin  v.  Prentice,  45  N.  Y.  162,  6  Am.  Rep.  58; 
Roberts  v.  Summit  Park  Co.,  72  Hun,  458,  461,  25  N.  Y.  Supp.  297; 
Bartlett  v.  Wheeler,  44  Barb.  162;  Wahl  v.  Bamum,  116  N.  Y.  87, 
22  N.  E.  280,  5  U  R.  A.  623 ;  Fanger  v.  Caspary,  87  App.  Div.  417, 
84  N.  Y,  Supp.  410;  McLachlin  v.  Village  of  Whitehall,  114  App.  Div. 
315,  317,  99  N.  Y.  Supp.  721. 

Many  cases  "have  been  cited  by  the  defendants  in  which  courts  held 
that  the  agreements  under  consideration  therein  were  executed  con- 
tracts. The  terms,  however,  of  such  agreement's,  were  different  in 
.  character  from  the  provisions  of  the  contract  herein.  In  this  case  it 
would  take  several  years  after  the  first  payment  to  complete  the  in- 
stallments, while  in  the  cases  referred  to  the  agreements  did  not  con- 
template the  doing  of  any  further  or  other  act  to  effect  an  extension 
of  the  mortgage.  For  example,  in  one  case  a  party  agreed  to  extend 
a  mortgage  if  the  other  would  take  out  a  policy  of  life  insurance. 
The  latter  did  so,  and  the  court  held  that  the  agreement  was  an  exe- 
cuted one,  and  hence  not  within  the  statute.  Fish  v.  Hayward,  28 
Hun,  456.  In  another  a  party  executed  a  release  in  exchange  for  an 
extension.  Ttie  contract  being  completed,  the  statute  did  not  apply. 
Macauley  v.  Hayden,  48  Misc.  Rep.  21,  96  N.  Y.  Supp.  64.  In  an- 
othcr  an  extension  agreement  was  based  upon  the  execution  of  a  per- 

1  Reported  In  fall  in  the  New  York  Supplement;  reported  as  a  memorandum 
dedalon  without  opinion  In  e&  Hun,  fE19. 
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sona!  obligation.  The  statute  did  not  apply  because  the  agreement  was 
fully  complied  with.  Antisdel  v.  Williamson,  37  App.  Div.  167,  55  N. 
Y.  Supp.  1028.  Another  extension  was  based  upon  an  oral  contract 
to  execute  a  chattd  mortgage.  Hie  mortgage  was  executed,  and  the 
transaction  was  thus  closed.  Kane  v.  Cortesy,  100  N.  Y.  132,  2  N.  E. 
874.  In  other  cases  cited  by  the  defendants  the  extension  agreement 
was  in  writing  (VeerhofF  v.  Miller,  30  App.  Div.  355,  51  N.  Y.  Supp. 
1048),  or  the  objection  that  it  was  not  was  not  raised  (Krebs  v.  Car-  | 
penter,  124  App.  Div.  755,  757,  109  N.  Y.  Supp.  482),  or  the  agree- 
ment was  one  that  could  have  been  performed  within  a  year  (Prime 
V.  Koehler,  7  Daly,  345).  j 

[4]  Furthermorie,  there  is  no  force  in  the  defendants'  contoition 
that  there  has  been  a  part  performance  sufficient  to  take  the  contract 
out  of  the  statute.  An  oral  contract,  invalidated  by  the  statute  of 
frauds  because  by  its  terms  not  to  be  performed  within  one  year  from  i 
the  making  thereof,  is  not  validated  by  part  performance.  Wahl  v.  , 
Bamum,  supra.  In  Wheeler  v.  Reynolds,  66  N.  Y.  227,  236,  the 
Court  of  A{^>eals  said : 

"It  la  a  mistake  to  suppose  that  parol  agrennenta  relating  to  lands  are  j 
any  more  valid  in  equity  than  at  law.  They  are  always  and  everywhere  In- 
valid. But  courta  of  equity  have  general  jurisdiction  to  relieve  against 
frauds,  and  where  a  parol  agreement  relating  to  lands  has  t>een  so  tar  partly 
performed  that  it  would  be  a  fraud  upon  the  party  doing  the  acts,  unless  the 
agreement  should  be  performed  by  the  other  party,  the  court  will  relieve 
against  this  fraud  and  apply  the  remedy  by  enforcing  the  agreement.  It  is 
not  the  parol  agreement  which  ilea  at  the  foundation  of  the  JurisdlctloD  in 
such  a  case,  bnt  the  fraud." 

[5]  The  mere  refusal  to  perform  a  parol  s^freement,  void  under 
the  statute  of  frauds,  is  in  no  sense  a  fraud,  either  in  law  or  in  equity. 

Wheeler  v.  Reynolds,  supra. 

[8]  An  examination  of  the  only  grounds  upon  which  the  defendants 
can  be  said  to  invoke  the  doctrine  of  an  equitable  estoppel  and  ask 
for  a  decree  of  specific  performance  is  that  they  have  paid  $2,000  in 
installments,  pursuant  to  the  terms  of  the  agreement,  and  that  this 
amoimt  has  been  retained  by  the  plaintiff.  In  Galvin  v.  Prentice,  45 
N.  Y.  162,  164,  6  Am.  Rep.  58,  it  is  stated  tfiat  where  payments  are 
made  upon  a  contract  void  by  the  statute  of  frauds,  and  the  party 
receiving  the  payments  refused  to  go  on  and  complete  the  perform-*  ^ 
ance  of  the  contract,  the  other  party  may  recover  back  the  amount 
of  such  payments  in  an  action  upon  an  implied  assumption.  In  Winch- 
ell  V.  Winchell,  100  N.  Y.  163,  2  N.  E.  897,  the  rule  is  laid  down 
that  a  party  who  refuses  to  go  on  with  an  agreement  void  by  the 
statute  of  frauds,  after  having  derived  a  benefit  by  a  part  performance 
must  pay  for  what  he  has  received.  In  cases  such  as  the  one  at  bar 
payment  of  the  consideration  in  part,  or  even  in  whole,  is  held  not 
to  be  a  fraud  such  as  will  form  the  basis  of  a  decree  for  specific  per- 
formance of  the  contract.  In  Cooley  v.  Lobdell,  153  N.  Y.  596,  601, 
47  N.  E.  783,  the  court  said: 

"The  payment  of  the  consideration  alone  Is  not  enough,  although  learned 
Judges  differ  as  to  the  reason  for  the  rule.    It  is  argued  by  some  that  as 
the  statute  makes  payment  of  part  of  the  purchase  money  sufficient  to  sustain  ! 
a  verbal  contract  to  sell  gooda  at  the  price  of  $50  or  more,  and  yet  does  not 
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make  payment  of  the  purchase  price  wholly  or  Id  part  snffldeiit  In  the  case 
of  a  verbal  contract  to  sell  lands,  the  presumptioD  Is  that  the  Legislature 
Intended  that  the  latter  case  should  not  be  exempt  from  the  operation  of  the 
statute.  The  more  generally  accepted,  and  on  the  whole  more  satisfactory 
reason,  however,  Is  that,  as  the  purchase  money  can  he  recovered  back  in 
an  action  at  law  and  the  parties  thus  restored  to  their  orislnal  position,  the 
party  PAybig  la  not  Injured,  no  band  la  perpetnted  upon  him  retnaal  to 
convey,  and  there  is  no  occasion  ft>r  a  resort  to  equity.  But,  whatever  may 
be  the  reason  for  the  rule,  as  said  by  a  recent  author,  *by  an  unbroken  current 
of  authorities,  running  through  many  years,  it  is  setUed  too  firmly  for 
<IQeetlon  that  payment,  even  to  the  whole  amount  of  the  putdiase  nwney.  Is 
not  to  be  deemed  such  part  itofoimanoe  u  to  jmtUy  a  court  o£  equity  In 
enforcing  the  contract.' " 

In  Milholland  v.  Payne,  169  App.  Div.  712.  155  N.  Y.  Sum>.  773, 
affirmed  218  N.  Y.  675.  113  N.  E.  1062,  the  court  said  (169  App.  Div. 
at  pages  714,  715,  155  N.  Y.  Supp.  at  page  774): 

"Hlie  payment  of  the  consideration  does  not  alone  seem  to  be  a  sufficient 
part  payment  to  take  the  contract  out  of  the  statute.  It  is  evident  that  In  one 
sense  the  plaintiff  cannot  be  placed  in  the  same  position  as  before  the  making 
of  the  contract.  This  defendant,  In  violation  of  his  agreement,  has  taken  the 
property  and  has  placed  a  barrier  practically  insurmountable  to  plalntlfCs 
purchase.  Nevertheless,  the  rule  which  takes  the  contract  out  of  the  statute 
in  the  case  of  partial  performauce.  where  the  party  cannot  be  put  In  the  same 
position  as  b^ore,  seems  to  contemplate  some  acticm  on  the  part  of  the  party 
himself  from  which  be  cannot  recede  without  Injury  to  himself,  -and  which 
cannot  be  compensated  In  damages.  •  •  •  We  are  unable  to  find  any 
anthorlty  which  would  hold  valid  a  contract  made  nnder  like  circumstances, 
wbere  the  only  act  of  the  party  seeking  to  enforce  a  contract  was  the  pay- 
ment of  money  itself." 

See,  also,  2  Story,  Eq.  Juris,  §  760. 

[7]  Accordingly,  the  demurrer  must  be  overruledi  with  $10  costs, 
and,  since  the  issue  was  brought  on  and  tried  as  a  contested  motion, 
the  proper  practice  is  to  enter  an  order.  TaishoS  v.  Elkema,  171  App. 


t  Jumosa  Of  Tax  Fum  «sb164<4)— Appial— Srtiho  Asm  Setubr. 

The  fact  that  a  Justice's  return  was  set  aside,  because  not  containing  all 
of  the  testimony,  will  not  be  ground  for  dismissing  the  appeal  from  judg^ 
ment,  perfected  and  before  the  court  upon  the  record,  since  to  do  so  would 
be  to  deprive  appellant  of  his  statutory  rlgjit  of  appeal. 


[Ed.  Note.— For  other  cases,  see  Justices  of  the  Peace,  Gent  Dig.  ff 
624-680,  682.] 


2.  JtrancBs  of  tbm  Peaci  «=»194{6>— Apfbal  Amat  Sbtung  Aside  RnnaE — 
Ebvibsal. 

Where  justice's  return  was  set  aside,  because  not  containing  all  of  the 
testimony,  the  Judgment  will  be  reversed,  because  there  is  no  evidence  to 
sustain  it,  and  the  court,  therefore,  has  no  discretion. 

[Bd.  Note. — For  other  cases,  see  Justices  of  the  Peac^  Cent  Dig.  U 
_  688-636.] 
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Div.  288,  295,  157  N.  Y.  Supp.  98. 
Ordered  accordingly. 


DOMBBK  V.  KARLSON  et  al 
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8.  JtTcencKs  ow  tbb  Peaob  ^IWh-AmAX.  Jarm  SnTziro  Aside  Rbtubh— 
OBA.imna  New  Tbial, 

Code  CLt.  Proc.  i  3068,  empowering  appellate  court  to  order  new  trial  in 
Justice  Court,  "where  the  Judgment  la  contnur  to  the  weight  of  evidence," 
does  not  ivpir  where  Justice's  return  has  been  set  aalde,  since  there  Is 
thai  no  erUence  to  sustain  the  Judgmmt. 

[Eld.  Note.— For  other  cases,  see  Justloes  of  the  Peace,  Gent.  Dig.  |  731.] 

Appeal  from  Justice  Court. 

Action  by  George  Dombek  against  Carl  J.  Karlson  and  another. 
From  a  justice's  judgment  for  pUintifi,  defendants  appeal.  Reversed. 
See,  also,  162  N.  Y.  Supp.  1106. 

Lincoln  B.  Haskin,  of  Hempstead,  for  appellants. 
Charles  H.  Stoll,  of  Hicksville,  for  respondent. 

SMITH,  J.  This  is  an  appeal  from  a  judgment  for  $69.75,  ren- 
dered in  favor  of  the  plaintiff  respondent  on  the  20th  day  of  January, 

1916. 

After  the  appeal  had  been  taken  herein  the  defendants  appellants 
made  a  motion  to  set  aside  the  justice  of  the  peace's  return,  whicli  said 
motion  came  on  for  argument  in  January,  1917,  at  which  time  testi- 
mony was  taken  and  argument  heard,  all  of  which  took  place  before 
the  appeal  was  heard.  The  motion  to  set  aside  the  return  was  granted, 
and  the  return  was  set  aside.  Subsequently  this  appeal  came  on  for 
argument,  and  each  side  was  given  time  to  submit  briefs. 

[  1  ]  The  respondent,  at  the  time  the  motion  to  set  aside  the  return 
was  heard,  moved  to  dismiss  the  appeal,  and  now  contends  this  latter 
•motion  should  be  granted,  and  the  appeal  be  dismissed,  upon  the  ground 
there  is  no  return  by  the  justice  of  the  peace  upon  wluch  the  appeal 
can  be  heard.  In  this  contention  I  think  the  respondent  is  in  error. 
The  appeal  is  from  the  judgment,  which  was  not  set  aside  by  setting 
aside  the  return.  The  appeal  was  perfected  and  must  be  determined 
upon  the  record  before  the  court.  The  case  is  not  different  from  one 
in  which  the  justice  of  the  peace  should  render  a  judgment,  and  then 
not  make  any  return  upon  a[^al  because  he  failed  to  take  down  the 
testimony  at  the  trial.  In  such  a  case  to  hold  that  the  appeal  must  be 
dismissed  because  there  was  no  return  would  be  to  deprive  the  appel- 
lant of  a  right  which  the  statute  expressly  gives  him,  to  wit,  the  right 
of  appeal. 

[2, 3]  As  the  case  stands  with  &e  return  set  aside,  it  seems  to  me 
there  is  no  discretion  in  the  court,  the  judgment  must  be  reversed. 
While  in  a  case  of  this  kind  the  court  might  be  desirous  of  granting 
a  new  trial.  I  was  convinced  that  I  have  no  such  power.  The  pro- 
visions regarding  a  new  trial  in  section  3063  seem  to  be  confined  to  a 
case  where  there  is  evidence,  if  believed,  to  support  an  affirmance  or 
a  reversal.  Northridge  v.  Astarita,  47  App.  Div.  486,  62  N.  Y.  Supp. 
441.  There  is  no  evidence  in  this  case  to  sustain  the  judgnient,  since 
the  return  has  been  set  aside;  therefore  there  is  no  discretion  to  ex- 
ercise in  affirming  or  reversing. 

Subdivision  four  of  section  3066  makes  it  amendatory  to  allow  costs. 

Judgment  reversed,  with  costs. 
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(3LTICKSMAN  v.  BOARD  OF  EDUCATION  OF  CITI  OF  NEW  TOBK. 

(Uontdpal  Court  of  City  <^  New  York,  Borough  of  MaDhattan,  Second  District. 

Mardi,  1917.)  . 

L  BcHoou  AND  School  DmmcTB  •s»144(4) — Pat  or  T^AoinEBS— Annual 
Saurt— Dbduotiohs. 

VnAet  Equal  Pay  Law  (Qmter  New  Tork  Charter  [Laws  1901,  c.  466] 
i  1091.  as  amended  1^  Laws  1911,  c  902),  teadievB  are  divided  Into  two 
grades,  one  of  which  is  paid  an  annual  salary,  and  the  ottier  tor  actual 
Berrlce  reodOTed,  and  tbose  paid  an  annual  salary  should  have  deduc- 
tions for  absence  without  leave  based  upon  such  annual  salary. 

[Ed.  Note.— For  (rtjier  caaea,  see  StAools  and  School  Dlatrlcts,  Cent.  Dig. 
H  311,  312.] 

Z  SCHOOLfl  AND  SOHOOZ.  DXBTBIOIB  ^144(4) — ^PAT  C9  IkAOHDS— "ArHUAZ^'^ 

In  such  section,  the  word  "annual"  means  yeaiiy. 
[Ed.  Note.— For  other  cases,  see  Stituxda  and  School  District^  Cent  Dig. 
H  311,  312. 

For  other  deflnltl<Hi8.  see  Words  and  Phrases,  First  and  Second  Series, 
Annual.] 

3.  STATnm  ^3»18B— OONRKUOnON— PABnOUXJA  WOBDS. 

Terms  used  in  statutes  are  ^ployed  in  the  sense  in  which  they  are 
defined  in  the  Statutory  Couatmction  law  (Laws  1882,  c.  677,  now  C<»isol. 
Laws,  c.  22),  unless  the  specific  statute  under  investigation  contains  an 
express  provision  to  the  contrary. 

[Ed.  Note^ — For  other  caaes,  see  Statutes,  Omt  Dig.  {f  266,  267,  27&] 

4.  Schools  and  School  Distbictb  «=»144(4)— Coupknsation  op  Teachers— 

Deductions  fob  Absence— Use  or  Public  Funds  fob  Private  Purposes. 

Under  the  Equal  Pay  Law,  It  Is  not  a  use  trf  public  funds  for  private 
purposes  to  liredlcate  absence  deductlMis  from  the  teacher's  salary  on  the 
basis  of  366  days  to  the  year;  aach  teadiers  being  paid  an  annual  com- 
pensatlon. 


[Ed.  Note.— For  other  cases,  see  Schools  and  B<ibool  Districts,  Cent  Dig. 
H  811.  812.] 


5^  Schools  and  School  Districts  €=3l44(4) — Co^ifensation  of  Teacbebs — 
Deductions  fob  Absence — "Ratable" — "Proportional  Deduction." 

Under  the  Equal  Pay  law,  a  "ratable"  deduction  from  a  teacher's  sal- 
ary on  account  of  absence  Is  a  proportional  deduction  or  proportionate 
rate  upon  a  constant  ratio  adjusted  to  due  relation,  and  not  arbitrary, 
capricious,  whimsical,  or  unreasonable. 

[Ed.  Note.— For  other  cases,  see  Schools  and  Sdwol  Dlatrlcta,  Cent  Dig. 
H  311,  312.] 

6l  Statutes  *=>1S8 — Cohbtbuotion — Particular  Words— Ordinary  Sense. 

Words  and  pbrnses  in  a  statute  must  be  deemed  to  have  been  used  In 
their  usual  and  ordinary  sense,  unless  the  contrary  a);^)ears  from  the  con- 
text, or  unless  the?  are  defined  by  the  Statutory  Construction  Law. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent.  Dig.     266,  267,  276.] 

7.  ScHOOia  ANo  School  Distbiots  ^=9144(4) — ^Pat  of  Teachers— Dedvotjons 
fob  Absence. 

Under  the  Equal  Pay  Law,  those  teachers  who  are  comp«isated  upon 
an  annual  basis  are  entitled  to  deductttms  for  absence  on  the  saoie  basis, 
since  otherwise  the  deductions  would  not  be  ratable,  as  required  by  the 
law.  so  that  for  each  day's  absence  the  board  la  entitled  to  deduct  i/s«» 
of  the  annual  salary. 

[Ed.  Note.— For  other  cases,  aee  Schools  and  School  IMatrteta,  Cent.  Dig. 
H  311, 312.]  

CatFor  otliw  casts      nau  topic  h  KST-NUMBBR  In  «11  Xtr-Numbtrea  Dlgwts  ft  InOsus 


362 


IM  NBW  TOBK  BUPFIJDKBMT 


(MuiuCt 


&  Schools  and  School  Distbxots  «=>144(4) — ^Pat  or  Tbaobkb*— DnvDcnom 
FOB  Absence— Oedinance6—Validitt. 

Const,  art.  0,  S  1,  provides  that  the  Le^slatnre  shall  provide  for  the 
maiDtenance  and  support  of  a  system  ot  free  cooimon  schools.  Greater 
New  York  Charter,  |  1062,  creates  the  board  ot  educatini  as  &  oorpora- 
tloQ,  and  secU<ni  1061  vests  In  It  certain  powers  and  Imposes  certain 
dntleik  Section  106S  provides  that  the  board  shall  have  power,  subject 
to  existing  law,  to  enact  by-laws,  rules,  and  regulations  for  the  govern- 
ment of  school  dlatricts.  Section  1091  empowers  the  board  to  fix  all  sal- 
aries of  teachers  at  amounts  not  less  than  a  certain  sdiedule.  Section 
1543  authorizes  the  beads  of  various  dty  departments  to  make  ratable 
deductions  troui  the  wages  and  salaries  on  accomit  of  absence  from  duty 
without  leave.  Held  that,  though  section  1543  may  not  apply  to  deduc- 
tions from  salaries  of  absent  teadiers,  the  board  ot  education  could  not 
make  an  arbitrary  and  capridons  deduction  of  ^/ts  of  a  month's  salary 
for  a  day's  absence  fnxn  the  salary  of  a  teacher  paid  an  annual  salary. 

tEd.  Note^For  other  cases,  see  Schools  and  School  Dlstricfei^  Gent  Big. 
K  811,  812J 

0.  Schools  and  School  Districts  ^s>144(4) — Pat  or  Tbachebs — Dsdhoiidhs 

FOB  AbSEHCB— OBDZNANCES— POWEBS  OF  BOAED. 

Sufdi  statutes  did  not  vest  the  board  of  edacatlon  with  power,  by  an 
absence  deduction,  by  law  or  otherwise,  to  change  tlie  nature  of  the 
teacher's  employment  and  coUTert  her  yeaiiy  aalai7  Into  a  per  dl^  « 

monthly  one. 

[Ed.  Note.— For  other  cases,  see  Sdiools  and  Sdiool  Districts,  Gent.  Die 
H  311.  812.] 

10.  Schools  and  School  Dxstbiotb  ^9l44(4) — ^Pat  or  Tbachbbs — Dkduo- 

TioNS  FOB  Absence— Pension. 

Greater  New  York  Charter,  S  1002,  as  previously  embodied  In  section  i 
1083  (IjiWB  1807,  c  378),  requiring  deductions  from  teacher's  salary  to  ' 
be  used  to  create  a  pension  fund  for  retired  teachers  was  repealed  by  Laws 
1905,  c.  661,  and  no  longer  constitutes  authority  for  deduction  per  day  of 
absence  of        of  a  mouth's  pay. 


[Ed.  Note. — For  other  cases,  see  Schools  and  School  Districts,  Gent  Dl^ 
SS  311,  312.] 


11.  CONSTITTTTIONAI.  LaW  «=9261— DUK  PbOCESS  OF  I«AW. 

Under  Const  Art  I,  {  6,  providing  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property,  without  dne  process  of  law,  no  person  can  be 
deprived  of  property,  accept  upon  process  issued  oat  of  a  court  of  com- 
petent jurisdiction. 

[Ed.  Note. — Tw  other  casei^  see  Cimstltatlonal  Law,  Gent  Dig.  |{  726, 
727,  732.3 

12.  LXUITATION  or  AOnOHfl  ^b8(1)— FOWBBS  or  LBOISUlTUBB. 

The  Legislature  has  powra  to  enact  statutes  ot  limltatl<m,  Imt  aa<!b 
right  ia  limited  to  reasonable  restrlctloDS. 

[Ed.  Not&— For  other  cases,  see  Undtatton  of  Actions,  Cent  Dig.  |  0.1 
18.  Constitutional  Law  «S330S— Liiotatioh  or  Actions  «s»4(2) — ^&Xuhio- 
iPAL  C0RPOBAIZON8  «=»124(6)— Due  Pbocess  or  Law— Fowsas  or  Lsois- 
LATUKS — Pat  of  Officebs. 

Greater  New  York  Charter,  8  149,  as  amended  by  Laws  1912,  &  898, 
providing  that  every  official  or  employ^,  who  signs  a  pay  roll  as  receiving 
the  full  payment  for  services  rendered,  shall  be  deemed  to  have  made  an 
accord  and  satisfaction  of  all  claims  against  the  city,  unless  at  the  time  ot 
signing,  he  enters  his  protest,  being  In  effect  a  statute  of  limitations,  is 
unreasonable,  and  does  not  provide  due  process  of  law,  and  Is  therefoie 
void. 

[Ed.  Note. — ^Tor  other  cases,  see  Constitutional  Law,  Coit  Dig.  |  025; 
Limitation  of  Actions,  Cent.  Dig.  1 11;  Municipal  Corporations,  Cent  Dig. 
§295.] 
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Sa<±  statute,  ramtlng  dlsdnctlTely  to  the  benefit  of  tbe  <itf,  4oea  not 
alEect  the  UabUMar  of  the  boatd  ot  edncatloii.  irtikb  Is  a  Mpanite  corpo* 
nte  enttty. 

[Ed.  Note. — VoT  other  caaea,  see  Uunlcfpal  Oorpontlonft,  Omt  Dig.  I 
286.] 

Ui  AccoBD  Ain>  SAXZBrAonoN  "AccoBD"— "SAtxarAfmoH." 

An  "accord"  Is  an  agreenient,  cmiaent.  or  concurrence  of  ndnds  and  tn-- 
tentions  of  two  or  more  persons,  by  which  one  having  claim  consents  that 
his  claim  be  barred;  and  a  "aatiafacttoa"  takes  place  Uter  die  promise  la 
performed  hy  d^very  and  accQ>tano& 

[Ed.  Note.— For  other  cases,  see  Accord  and  Satlaf  action,  Gent  Dig.  U 
1-14. 

Vca  other  deflnltlona.  see  Words  and  Phrases,  First  and  SanmH  Series, 
Accord  and  Satisfaction.] 

10.  OmCEBS  4=994— COMPEKBATIOR. 

Where  a  statute  definitely  prorides  a  glv^  compensation  toe  a  pnbUc 
employe,  his  right  thereto  Is  absolute,  and  cannot  be  taken  away  br  any 

pablic  i^cer. 

(Ed.  Note.— For  otter  cases,  see  Officers,  Gent.  Dig.  |t  1B2,  138,  18S- 
138, 140, 141.) 

17.  AccoBD  AND  SATiSFAcnon  ^=»1 — BuwENTS — ^Pbetioits  Disfdti:. 

There  can  be  no  accord  and  satlstacdm  without  a  prerloos  dlqnite. 
[Ed.  Mote. — For  other  cases,  see  Aocwd  and  Satisfaction,  Gait  Dig.  || 
1-14.1 

18.  AccoBD  AND  SATisFAcnon  «=>1 — What  CoNerrmmcs. 

Doctrine  of  accord  and  satlafactlon  requires  an  entirely  new  agree- 
ment and  Its  performance,  and  it  must  he  an  executed  agreement  founded 
on  new  ocmsidenition.  ■  ■ 

[Ed.  Note.— F(H>  other  caseS)  see  Aooord  and  Satl^cUcm,  Gmt  Dig.  || 
1-14.] 

19.  Schools  and  Sohooi,  Dzstbicts  •:»144(4) — Tbachsbs— Ooupknbatxon— 
Waiveb. 

A  statutory  contract  of  employment  between  a  board  of  edacatlon  and 
the  teacher  cannot  be  altered  or  fall  cconpenaatlon  waived  by  the  teacher 
or  the  board,  or  by  the  latter,  even  with  the  consent  of  the  former,  waived. 

[Ed.  Note. — For  other  cases,  see  Schools  and  School  Districts,  Cent  Dig. 
H  311,  .312.] 

ActicHi  1^  I/)uis  Glucksman  against  tiie  Board  of  Education  of  the 
City  of  New  York.  Judgment  iot  plaintiff  in  part. 

Arthur  C.  Mandel,  of  New  York  City,  for  plaintiff. 
Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  (Charles  Mcln- 
^e,  of  New  York  City,  of  counsel),  for  defendant 

L^VY,  J.  Two  motions  were  presented  to  me  herein  for  judgment 
upon  the  pleadings,  one  by  the  plaintiff,  and  the  other  by  the  defendant, 
instituted  to  test  the  sufficiency  of  such  pleadings  with  a  view  to  judg- 
ment, respectively.  By  written  stipulation  these  were  withdrawn  and 
the  action  proper  submitted  for  decision  upon  the  merits.  This  sub- 
mission was  accompanied  by  the  usual  affidavit  required  by  statute. 
There  being  no  dispute  of  the  material  facts,  the  issue  for  me  to  deter- 
mine is  purely  one,  therefore,  of  law,  and  directly  brings  up  the  legality 
and  validity  of  a  particular  by-law  adopted  by  the  board  of  educa- 
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tion  in  relation  to  the  absence  of  school-teachers  from  their  fixed  la- 
bors. This  acticm  is  c<»ninenced  upon  an  assigned  claim.  The  plain- 
tiff's  assignor  is  Mary  A.  Broughton,  a  teacher  in  the  boy's  department 
of  PubRc  School  No.  188  of  Siis  city,  which  concededly  was  an  ele- 
mentary day  school.  She  was  appointed  to  this  position  on  or  about 
the  5th  day  of  April,  1905,  and  continued  in  such  employ  ever  since. 
The  course  of  the  elementary  day  school  consists  of  approximately 
eight  years,  and  the  grades  are  designated  thus:  lA,  IB.  2A,  2B,  3A, 
3B,  4A,  4B,  5A,  SB,  6A,  6B,  7A,  7B,  8A,  8B.  The  digits  represent  the 
years  of  the  grades,  and  the  letters  A  and  B,  respectively,  the  first  and 
second  halves  of  the  several -years.  On  the  17th  day  of  May,  1911, 
while  the  plaintiff's  assignor  was  such  sdiool-teacher,  the  board  of  ed- 
ucation of  the  city  of  New  York  approved  certain  salary  schedules,  sub- 
ject to  the  passage  of  legislation  necessary  to  enable  it  to  put  them  into 
effect,  among  which  was  the  following: 

"Teachers  In  Elemfflitary  Schocds. 
"Teachers  In  elementary  schools  ehall  be  paid  in  accordance  with  the  fol- 
lowing schedule: 

"SCbednle  I-A. 

Elndergarten  — —         —  '   

and 
lA  to  &B. 

....J  720.       

i;;;  720!      —     —  - — 

....  780.    ; —  — 

....  840.       

....  900.     

....  960.       

....  1,020.  —     

  1,080.       

....  1,140.     .   

....  1,200.       

....  1,260.      — 

....  1,320.       

....  1.380.       

  1.440.       

....  1,800.       


Increment  ¥   60.  — ~  — «  — — 

"No  teacher  In  an  elementary  school  shall  recelre  a  salary  greater  than  tlmt 
fixed  for  the  third  year  of  seiTlce,  nor  a  salary  greater  than  that  fixed  for  the 
sixth  year  of  service,  nor  a  salary  greater  than  that  fixed  tor  the  ninth  year  of 
serrice,  nor  a  salary  greater  than  that  fixed  for  the  twelfth  year  of  service, 
nor  a  salary  greater  than  that  fixed  for  the  fifteenth  year  of  service,  unless 
and  until  the  service  of  each  teaA«r  diall  have  ben  apin^ed  after  Inspection 
and  iDTestlgatlcHi  as  fit  and  meritorious  by  a  majority  of  the  board  of  super- 
intendeuts. 

"Additional  teachers  shall  be  paid  at  the  rate  of  $3  per  day  of  actual  »erv- 
ice. 

"Teachers  in  elementary  schools  during  sndi  time  as  they  may  be  assigned 
by  the  board  of  superintendents  to  open-air  classes,  to  classes  for  the  blind,  to 
classes  for  the  deaf,  or  to  classes  for  crippled  children,  ^all  be  paid  In  ac- 
cordance with  Schedule  1-A,  and  shall  receive  adtUtional  cwnpenaatiwi  at  Ote 
rate  of  |100  per  anumu  during  the  continuance  ai  such  asd^iment. 


Year  of 
Service. 

Ist  

2d   

3d  

4th  

6th 

6th  ... 
7th  .... 
8tU  

ath  

10th  .... 

nth  ... 

12th  .. 

13th  .. 

14th  .., 

16th  .. 

16th  ... 
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"SnbstitTite  teachers  In  elementair  mIum^  tfhall  reoelve  $3.00  per-  day  of 
actual  tervtce,  except  those  licensed  under  the  proTlBions  ot  Bubdlvlslon  8  of 
section  53,  who  Shall  be  paid  at  the  rate  of  $0.75  per  day  of  actual  tervtce. 

"Kindergarten  helpers  shall  receive  92.60  per  day  ot  actual  aervice. 

"Substitute  teachers  ot  ungraded  classes  shall  be  paid  at  the  rate  of  $3 
per  day  of  actual  aervice,  and  substitute  teadbers  of  open-air  classes  shall  be 
paid  at  the  rate  of  $4  per  day  of  actual  aervice" 

This  schedule  was  given  life  by  the  so-called  "Equal  Pay"  Law 
(chapter  902  of  the  Laws  of  1911  [section  1091,  Charter]),  which,  after 
acceptance  by  the  city,  became  a  law,  with  the  approval  of-  the  Gover- 
nor, on  the  30th  day  of  October  in  said  year  of  1911,  and  which  in 
part  provides,  viz. : 

"Hie  salaries  of  tbe  members  of  the  snperrMiv  and  teaching  stalb  shall  be 
as  follows:  The  salary.  Including  tbe  annual  Increment,  to  wbtcfa  a  present 
member  is  entitled  under  a  specific  salary  schedule  now  existing  shall  not  be 
reduced.  Beginning  with  the  first  day  of  January,  nineteen  hundred  and 
twelve,  third  month  following  tbe  taking  effect  ot  this  act,  the  salaries,  in- 
i-ludlug  the  annual  increments,  of  all  members  ^all  be  not  less  than  those 
fixed  In  the  schedules  and  schedule  conditions  approved  by  the  hoard  of  educa- 
tion on  the  seventeenth  and  twenty-fourth  days  of  May,  nineteen  hundred  and 
eleven." 

This  act  merely  ratified  the  schedule  in  so  far  as  it  set  forth  minimim 
salaries,  and  it  was  incumbent,  therefore,  upon  the  defendant  to  declare 
whether  or  not  it  would  pay  only  this  statutory  minimum,  and  on  the 
29th  day  of  November,  1911,  it  re-enacted  the  schedule  of  May  of  that 
year  and  called  it  "Schedule  B-1,"  to  become  effective  on  the  1st  day 
of  January,  1912. 

In  the  month  of  October,  1915,  the  assignor  was  a  teiacher  of  grade 
6A  in  said  school,  in  her  eleventh  year  of  service  and  tiierefore,  under 
schedule  B-1,  entitled  to  the  salary  of  $1,200  per  annum,  which  she 
was  then  receiving,  and  that  durii^;  that  month  she  was  absent  from 
her  labors  11  days,  namely,  on  the  15th,  18th,  19th,  20th,  21st,  22d, 
25th,  26th,  27th,  28th,  and  29th  days;  that  at  that  time  the  by-laws  of 
the  defendant  prescribed  that  salaries  shall  be  paid  in  tzvelve  equal 
monthly  installments,  and  that  for  each  day's  absence  of  a  month's 
salary  should  be  deducted  provided  the  total  deductions  should  not  ex- 
ceed the  month's  salary,  in  pursuance  of  which  the  defendant  deducted 
$4  for  each  day's  absexice,  or  $44  in  all,  for  the  recovery  of  which  this 
acticm  was  brought 

The  pl^ntiff  contends  that  this  by-law  is  arbitrary,  unjust  and  il- 
legal, for  the  reason  that  the  deduction  of  ^/as  of  the  month's  salary 
for  each  day's  absence  is  too  large  and  inequitable,  and  also  because 
it  contravenes  various  provisions  of  statute  law.  It  also  appears  that 
during  the  latter  part  of  the  said  month  of  October,  the  assignor,  ivith- 
out  protest,  received  her  monthly  installment  of  salary  for  said  month, 
less  th^  aforesaid  deduction,  and  signed  the  pay  roll,  containing  at  the 
head  tiiereof,  in  print,  a  receipt  in  full  as  and  for  her  salary  for  serv- 
ices rendered  during  tiie  said  month  of  October,  1915,  and  the  defend- 
ant urges  that  the  receipt  of  this  money  by  the  plaintiff's  assignor  un- 
der the  circumstances,  and  more  particularly  because  of  the  provi- 
sions of  section  149  of  the  charter,  as  amended  by  chapter  398  of 
^e  I«aws  of  1912,  constitutes  a  complete  accord  and  satisfaction^  for- 
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ever  debarring  plalntiif's  assignor,  or  any  person  claiming  tfirough 
her,  from  the  right  ol  recovering  the  sum  so  deducted.  . 

These  controversies  present,  therefore,  two  questions  for  my  deter- 
mination— one  dealing  with  the  validity  of  the  by-law  oi  Ae  defend- 
ant in  respect  of  deductions  made  for  absence,  and  the  second  involv- 
ing the  sufficiency  of  the  defense  of  accord  and  satisfaction  as  pro- 
vided for  in  the  particular  section  of  the -charter.  I  shall  t^e  these 
up  in  the  order  in  which  I  have  named  them. 

Article  9  of  section  1  of  the  Constitution  of  Ibis  state  reads  as 
follows: 

"The  Leglalatnre  shall  iwoTlde  for  the  malntmance  and  snt^ort  of  a  system 
of  free  common  BCbools,  wberetn  all  the  chUdran  of  this  state  may  be  edn- 
eated." 

Pursuant  to  this  constitutional  mandate,  the  Legislature  established, 
among  others,  an  educational  system  for  the  city  of  New  York,  and 
placed  it  in  charge  of  the  board  of  education  for  that  city  (secti<m 
1061,  Charter),  and  vested  in  the  latter  certain  power  and  imposed 
upon  it  certain  duties  and  responsibilities,  after  grantii^^  it  the  powers 
and  privileges  of  a  corporation  (section  1062,  Charter).  So  far  as 
these  are  important  to  the  question  before  me,  they  are  enumerated 
in  certain  sections  of  the  charter  and  in  the  by-laws  of  that  board. 
Section  1068  of  such  charter  provides  that  the  board  thus  created  shall 
have  power,  subject  to  existing  law,  to  enact  by-laws,  rules,  and  reg- 
ulations for  the  proper  execution  of  all  duties  devolved  upon  it.  Sec- 
tion 1091  of  the  same  charter  empowers  the  board  to  adopt  by-laws 
fixing  the  saknies  of  all  members  of  the  teaching  staff,  with  ^e  proviso 
that  such  salaries  shall  be  not  less  than  those  fixed  in  the  schedules 
and  the  schedule  omdititxis  approved  by  the  board  on  the  I7di  and 
24th  days  of  May,  1911.  It  is  needless,  perh^s,  to  say  that  these 
are  the  very  schedules  hereinbefore  recited,  and  we  shall  return  to 
them  at  the  a^Jropriate  time. 

Section  1543  of  the  charter  authorized  the  heads  of  the  various  cit>' 
departments  to  make  ratable  deductions  from  the  salaries  and  wages 
of  employes  on  account  of  absence  f  rvnn  duty  without  leave.  By  right 
conferred  by  statute  the  board  of  education  proceeded  to  enact  cer- 
tain by-laws  for  the  government  of  the  schools,  and  that  more  particu- 
larly in  the  month  of  October,  1915,  there  existed,  among  others,  the 
following : 

"Section  46.  (1)  ThB  vacations  and  holidays  allowed  In  the  public  arfiools 
shall  be  as  follows:  Every  Saturday  throughont  the  year;  the  week  la  wbldi 
the  day  commouly  known  as  Good  Prlday  occurs ;  the  12th  day  of  February ; 
the  22d  day  of  Fabmary ;  any  day  appt^ted  by  lite  President  of  the  United 
States  or  the  Governor  of  the  state  for  a  public  fast  or  thanksgiving,  and  tbe 
day  thereafter;  the  25th  day  of  December;  the  first  day  of  January  and  tbe 
Intermediate  days;  tbe  30th  day  of  May;  the  l2th  day  of  October;  election 
day;  the  day  next  following  any  day  above  specified,  when  such  latter  day  ^lall 
be  Sunday;  and  the  Interval  between  the  30th  day  of  June  and  the  second 
Monday  in  S^ember.   *    •  • 

"Section  65,  *  •  *  (2)  Teachers*  annual  salaries  shall  be  paid  in  ttcetve 
equal  inttallment»,  one  tnttaUment  for  each  month  In  the  oatmdar  year.  Tbe 
Installment  for  July  shall  be  paid,  as  nearly  as  may  be,  rni  or  before  the  30tli 
day  of  June  of  each  installment  for  August  shall  be  paid,  as  nearly 

as  may  be,  (m  or  before  the  15Ui  day  of  the  following  September.  In  case  of 
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a  teacher.  *  *  *  (8)  i/ts  of  a  montb's  salary  shall  be  deducted  for  ererT 
of  absence  on  tbe  part  of  a  principal,  superrlsor  or  tmxiiet,  antesa  such 
pibidpal,  superrlsor  or  teacher  Is  excused  for  adequate  caus^  In  accordance 
with  Uiese  by-laws,  bnt  tbe  aggregate  dednctlons  In  any  one  month  shall  not 
exceed  the  salary  ftw  that  nronth.  •   •   •  •» 

The  pr<^)osition  now  under  consideration  may  properly  be  divided 
into  two  questions,  the  determination  of  both  of  which  is  essentially 
necessary  to  a  just  deci»on  of  the  question  in  chief,  and  th^  are: 
First,  was  die  plaintiff's  assignor  paid  a  fixed  annual  salary?  and, 
secondly,  what  is  the  definition  of  the  word  "ratable"  as  contained  in 
section  1543  of  the  charter? 

[1,  2]  A  readily  of  the  schedules  fixing  the  salaries  of  the  teach- 
ing staff  and  referred  to  in  the  so-called  "Equal  Pay"  Law,  namely, 
section  1091  of  the  charter,  clearly  indicates  that  with  reference  to 
such  salaries  the  members  of  such  teaching  staff  are  divided  into  two 
groups:  (1)  Those  paid  for  actttal  service  rendered  during  particular 
periods,  sudi  as  days,  evenings,  or  sessions ;  and  (2)  those  paid  armwU 
salaries.  A  recurrence  to  sdiedule  1-A  of  May  17,  1911,  or  B-1,  as 
it  was  re-enacted  on  November  29th  of  the  same  year,  devel(^s  the 
following : 

"No  teacher  in  an  elementary  school  shall  receive  a  salary  greater  than  that 
fixed  for  the  third  year  ot  serrice,  nor  a  salary  greater  than  that  fixed  for  the 
sixth  vear  of  service,  nor  a  salary  greater  than  that  fixed  for  the  ninth  year 
of  service,  nor  a  salary  greater  dian  that  fixed  for  the  twelfth  year  ot  eerv- 
Uie,  nor  a  salary  greater  than  lliat  fixed  fbr  the  fifteenth  year  of  sorlce,  vn* 
leas  and  nntil  the  serrlea  of  aach  teadier  shall  have  been  annoved.  '  *  *  *  " 

Throughout  this  paragraph  it  will  be  observed  the  basis  or  tmit  of 
calculation  is  the  yeto',  while  immediately  followitig  is  found : 

"Additional  teachers  shall  be  paid  at  the  rate  ot  f  3  per  day  of  actual  Merv- 
lee.   *   *  * 

"Snbstltate  teadiers  in  dementary  schools  ^11  leceive  $3  per  day  of  actual 
aervice,  except  th<»e  licensed,  •  •  •  who  shall  be  paid  at  the  rate  of  76 
cents  per  day  of  actual  $ervtoe.  *  •   •  " 

It  is  easy  to  see  that  by  this  arrangement  of  the  schedules  the  board 
definitd^  evinced  an  intent  to  distinguish  between  the  teacher  who  was 
paid  a  fixed  annual  income  and  the  one  who  was  to  be  paid  according 
to  the  service  rendered  for  specific  periods  of  time.  To  reinforce  this 
position  one  need  but  go  to  the  very  by-law  in  dispute.  A  reference  to 
section  46  (1)  discloses  that  vacations  and  holidays  are  provided  for  the 
entire  ygar,  and  more  particularly  in  almost  the  very  beginning  of  that 
section  is  found  "every  Saturday  throughout  the  year."  In  section  65 
(2)  is  found  "teachers'  annual  salaries  shall  be  paid  in  twelve  equal  in- 
staUments,  one  installment  for  each  month  in  the  calendar  year." 
Now,  just  what  does  ^is  mean?  The  word  "annual"  means  "yearly/' 

.[3]  Sections  57  and  58  of  the  General  Construction  Law  (Consol. 
Laws,  c.  22)  are  substantially  a  re-enactment  of  section  25  of  the 
Statutory  Construction  Law,  and  provide  among  other  things  that  the 
term  "year"  in  a  statute,  etc.,  means  365  days,  and  that  for  the  purpose 
of  computation  the  last  two  days  of  leap  year  shall  be  considered  one 
day.  Now,  a  rule  well  settled  by  the  courts  is  that  terms  used  in  stat- 
utes are  employed  in  the  sense  in  which  'they  are  defined  in  the  Statu- 
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tory  Construction  Law,  unless  the  specific  statute  under  investigation 
contains  some  express  provision  to  the  contrary.  Pulling  v.  People,  8 
Barb.  386.  In  Bell  v.  Lamprey,  57  N.  H.  170,  a  question  arose  as  to  the 
meaning  of  the  phrase  "six  years"  in  the  statute  of  limitations  of  that 
state.  The  defendant  there  adopted  a  line  of  argument  similar  to  that 
of  the  defendant  in  this  case,  urging  that  the  statute  did  not  apply, 
because  no  service  of  process  could  be  made  on  Sundays;  hence.  Sun- 
days  should  not  be  taken  into  consideration  in  ascertaining  the  number 
of  years  during  which  the  defendant  had  been  present  in  the  state  open- 
ly and  notoriously,  in  which  event  the  year  would  consist  of  and 
not  366,  days.  This  contention  was  overruled,  and  it  was  held  that  the 
time  necessary  to  bar  a  claim  under  the  six-year  statute  of  limitation 
must  be  six  whole  years  of  365  days  each  in  common  years,  and  366 
each  in  leap  years.  To  the  same  effect  is  also  Bennett  v.  Cook,  43  N. 
Y.  537,  3  Am,  Rep.  727. 

Then,  did  not  ^e  board  also  evince  an  intent  to  provide  annual  sal- 
aries for  certain  members  of  the  teaching  force  by  this  very  by-law  f  A 
reference  to  section  65  (2),  in  part  above  quoted,  removes  all  doubt  as 
to  the  affirmative  of  this  proposition.  For  what  significance  have  the 
words  "annual  salaries"  unless  it  was  the  fixed  purpose  of  the  board 
to  establish  a  definite  annual  income?  Then,  too,  what  significance 
have  the  words  which  follow :  "Shall  be  paid  in  Hvelve  equal  install- 
ments,  one  installment  for  each  month  in  the  calendar  year^* — if  it  was 
not  the  clearest  intendment  to  make  the  ytar  the  basis  of  the  teacher's 
right  to  draw  her  salary?  A  recurrence  to  section  1091  of  the  present 
charter  (Equal  Pay  Law)  makes  even  stronger  this  conviction,  for  there 
are  found  tiie  words  "annual  increment,"  and  what  do  they  mean  ?  The 
word  "increment"  is  defined  to  be: 

"The  act  or  process  of  Increasing,  augmentUng,  or  growing;  enlarging;  that 
which  Is  added  ;  Increasing;  •  •  •  the  amount  by  which  the  varying  quan- 
tity Increases  between  two  of  Its  stages;  the  amount  that  must  be  added  to  one 
value  to  obtain  another." 

Hie  word  "annual"  modifies  the  word  "increment,"  and  determines 
the  time  as  the  basis  for  the  earning  of  such  increment,  and  what  is 
the  time  as  contemplated?  The  time  is  referred  to  as  annual  and  an- 
nual meaning  yearly;  therefore  certain  teachers,  under  certain  condi- 
tions in  the  statute  prescribed,  are  not  only  entitled  to  their  annual 
salary  as  such,  but  also  to  that  additional,  namely,  the  annual  incre- 
ment. This,  clearly,  was  the  legislative  intendment. 

[4]  Nor  can  it  be  said,  as  the  defendant  argues,  that  to  predicate  ab- 
sence deduction  on  the  basis  of  365  days  to  the  year  would  be  to  use  pub- 
lic funds  for  private  purposes,  and  therefore  unccHistitutional.  In  sup- 
port of  this  position  the  defendant  cites  the  cases  of  Mahon  v.  Board  of 
Education,  171  N.  Y.  263,  63  N.  fe.  1107,  89  Am.  St.  Rep.  810,  and  Peo- 
ple ex  rel.  Waddy  v.  Partridge,  172  N.  Y.  305,  65  N.  E.  164,  neither  of 
which,  in  my  judgment,  has  any  bearing  on  the  issues  of  this  case.  In 
the  Mahon  Case  the  relator  had  severed  her  connection  with  the  school 
system  before  the  teachers'  retirement  law  was  enacted ;  thereafter  she 
sought  to  secure  the  benefits  of  it  The  court  held  that  to  extend  such 
benefits  to  one  not  a  teacher  when  the  pension  law  was  enacted  would  be 
to  use  public  funds  for  private  purposes.  In  the  Waddy  Case  the  relator 
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sought  to  obtaih  a  pensiwi  as  the  widow  of  a  retired  policeman,  who 
had  been  retired  from  active  service  in  the  year  1882.  At  that  time 
there  was  no  provision  of  law  for  the  widows  of  such  policemen;  but 
in  18S8»  approximately  6  years  after  his  retirement,  the  law  was  amend- 
ed and  a  pension  created.  Because  of  the  holding  in  the  Mahon  Case, 
the  court  in  t^e  Waddy  Case  took  the  -^iew  that,  since  the  relator's 
husband  was  not  a  policeman  at  the  tnAe  the  pension  law  for  widows 
was  passed,  she  was  not  entitled  to  the  benefits  of  that  amendment,  for 
to  grant  them  to  her  would  likewise  be  to  use  public  funds  for  private 
purposes.  There  is  absolutely  no  analogy  between  the  cases  cited  and 
the  case  at  bar,  and  since  it  was  held  that  the  granting  of  a  pension  was 
perfectly  legal  (Matter  of  Mahon  v.  Board  of  Education,  supra),  it  is 
no  less  legal  to  adjust  on  a  "365  day  in  the  year"  basis  the  salary  of 
one  actually  employed. 

[6]  The  next  question  is :  What  is  a  "'ratable"  deduction?  Lexicog- 
raphers define  the  word  "ratable"  as  follows : 

"Made  or  reckoned  according  to  a  proportiMiBte  rate;  pK^rtional."  Web- 
ster's Intematioaal  Dlcticmaiy* 

This  definition  is  cited  with  approval  in  State  v.  Bank,  127  Iowa, 
198,  103  N.  W.  97. 
"Proportional"  is  defined  thus : 

"Having  tbe  B&me  or  constant  rate;  adjusted  according  to  a  doe  relation." 

The  Century  Dictionary  defines  "ratable"  as : 
"Reckoned  according  to  a  certain  rate;  ptroportionaL** 

"Proportional"  is  defined  thus : 

"Suitably  related;  put  In  a  Bultable  degree;  having  a  constant  ratio;  ad- 
justed to  a  due  comparative  relation." 

The  Standard  Dictionary  defines  "ratable"  as : 
"Estimated  pro  rata;  proportlonaL" 

"Proportionate"  is  defined  as; 

"Adjusted  properly  as  to  relative  magnitude;  amount;  d^ee;  to  cause 
to  be  pat  in  suitable  relatifm.** 

[8]  Hence  a  proportionate  rate  is  one  which  may  be  said  to  be  based 
upon  a  constant  ratio;  adjusted  to  a  due  relation;  adjusted  prc^erly 
as  to  relative  magnitude ;  put  in  suitable  relation ;  and  not  one  which 
is  arbitrary,  capricious,  whimsical,  or  unreasonable.  For  words  and 
phrases  in  a  statute  must  be  deemed  to  have  been  used  in  their  usual 
and  ordinary  sense,  unless  the  contrary  ^pears  from  the  context,  or 
unless  they  an  defined  by  the  construction  law.  Lee  v.  Dill,  39  Barb. 
516.  affirmed  41  N.  Y.  619 ;  Matter  of  Manning,  139  N.  Y.  446,  34 
N.  E.  931 ;  Matter  of  McElheny,  91  App.  Div.  134,  86  N.  Y.  Supp. 
326. 

In  Jackson  v.  Lewis,  17  Johns.  475,  the  court  laid  down  the  rule 
that  when  an  act  is  conceived  in  clear  and  precise  terms,  when  the 
sense  is  manifest  and  leads  to  no  absurdity,  there  can  be  no  reason 
to  refuse  the  sense  which  it  naturally  presents.  To  ^  elsewhere  in 
search  of  conjecture  in  order  to  restrain  or  cxtii^ish  it  is  to  en- 
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deavor  to  dude  it.  If  this  dangerous  method  be  once  admitted,  there 
will  be  no  act  which  it  will  not  render  useless.  In  McCluskey  Crom- 
well, II  N.  Y.  593,  the  court  says,  if  the  words  are  free  from  am- 
biguity and  express  clearly  the  sense  of  the  framers,  there  is  no  oc- 
casion to  resort  to  oth^r  means  of  interpretation.  When  the  words 
have  a  definite  and  precise  meaning,  it  is  not  permitted  to  go  elsewhere 
in  order  to  reconstruct  or  extend  the  meaning.  The  natural  and  obvi- 
ous meaning  should  be  taken,  widiout  resorting  to  subtle  and- forced 
cons^uction.  See,  also.  Estate  of  Miller,  HO  N.  Y.  216,  18  N.  E. 
139,  People  v.  Fitch,  148  N.  Y.  71, 42  N.  E.  520;  Matter  of  Village 
of  Middletown,  82  N.  Y.  196. 

Now  the  ordinarily  accepted  meaning  of  a  word  may  well  be  said 
to  be  the  definition  given  to  it  in  a  dictitmary  of  recognized  standing. 
The  various  lexicographers  quoted  are  such  as  receive  recognition  as 
standards.  Taking  Webster's  definition  of  the  word  "ratable,"  and 
substituting  for  the  word  "proportionate,"  as  there  used.  Us  definition, 
we  get  the  following  detailed  definition  of  "ratable" : 

"A  rate  based  upon  a  constant  ratio ;  based  j^oa  a  dne  relatton ;  adjusted 
properly  as  to  relative  magnitude;  put  in  sDltaUe  relation." 

Manifestly  this  definition  excludes  guesswork,  arbitrary  assumption, 
whim,  or  caprice  in  the  construction  of  the  items  which  go  to  make 
up  the  result ;  for  there  can  be  no  consUuU  raiiOf  and  no  due,  or  suit- 
ij^le,  or  proper  relation,  unless  the  items  which  enter  into  the  calcula- 
tion are  accurately  selected  from  the  subject-matter  involved,  and  un- 
less each  is  given  Us  'due  and  just  weight. 

[7]  A  rate,  therefore,  based  on  these  standards,  does  full  and  com- 
plete equity  to  the  state  and  also  to  the  teacher;  no  other  basis  of 
computation  can  be  held  to  be  equitable.  In  State  v.  Bank,  supra, 
the  court,  in  passiiu^  upon  the  meaning  of  the  word  "ratable"  in  a 
statute  which  provided  for  die  distribution  of  the  estate  of  a  baiik- 
rupt  decided  that : 

"A  ratable  distribution  is  one   *   •   *   made  at  proportionate  rates, 


and,  If  each  receive  his  due  proportion  of  the  funds  applicable  to 


the  claims  of  his  class,  the  letter  and  q^rlt  of  the  statute  are  observed.'* 

Here  a  knowledge  of  simple  mathematics  proves  rather  serviceable. 
Mathematicians  define  "proportion"  as  a  quality  of  ratio;  tiiat  is  to 
say,  of  four  numbers  or  factors,  two  of  them  bear  the  same  relation 

to  each  other  as  the  other  two.  Thus  we  say,  6  is  to  8  as  12  is  to  16, 
because  the  relation  of  6  to  8  is  the  same  as  that  of  12  to  16.  Usu- 
ally, given  three  of  these  factors,  we  can  easily  find  the  fourth  or  miss- 
ing one.  That  is  precisely  the  problem  which  concerns  us  in  the  case 
at  bar.  We  are  required  to  find  a  missing  factor ;  that  is,  the  amount 
of  money  to  be  deducted  from  the  salary  of  a  teacher  who  is  absent 
What,  tiien,  are  the  three  numbers  whidi  will  form  the  basis  of  the 
calculation,  in  and  through  which  we  will  find  the  fourth  or  missing 
one  ?  The  three  numbers  are :  First,  the  annual  salary ;  second,  the 
year,  consisting  of  365  days ;  third,  the  duration  of  the  teacher*s  ab- 
sence. By  this  very  logical  process  of  mathematical  calculation,  there- 
fore, we  find  that  the  amount  of  money  to  be  deducted  for  absence 
must  bear  the  same  ratio  to  the  annual  salary  as  the  number  of  days 
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of  absence  bears  to  the  number  of  days  in  the  year,  viz.,  365.  That 
is  to  say,  the  board  would  be  entitled  to  deduct  of  the  yearly  sal- 
ary of  the  teadher  for  each  day's  absence  from  school.  This  sh(Hikl 
be  and  doubtless  is  the  just  rule  of  absence  deduction.  It  is  rataMe 
and  absolutely  free  from  criticism.  It  is  in  harmony  witti  every  pro- 
vision of  the  charter  dealing  with  the  subject,  and  certainly  comes 
within  the  pale  of  the  various  definitions. 

[8]  It  may  be  urged,  however,  that  section  1543  does  not  apply  to 
this  situation.  Even  so,  tiie  defendant  was  powerless  to  adopt  an  ab- 
sence deduction  by-law  of  the  kind  that  is  being  attacked;  for,  be- 
side the  requirement  of  section  1068  of  the  charter  that  defendant's 
by-laws  should  be  subject  to  law,  etc.,  there  is  that  principle  which  is 
authority  for  the  proposition  that,  when  a  public  corporation  is  vested 
with  power  to  enact  by-laws  to  carry  out  the  purpose  for  which  it  was 
given  corporate  being,  it  may  not  enact  such  as  are  arbitrary  and 
capricious,  and  such  as  are  enacted  must  be  just  and  reasonable.  Mat- 
ter of  Murphy  v.  Maxwell,  177  N.  Y.  494,  69  N.  E.  1092;  Matter  of 
Ormsby  v.  Bell,  218  N.  Y.  212,  112  N.  E.  747.  This  seems  to  apply 
to  private  societies  as  well.  In  Bacon  on  Benefit  Societies  (3d  Ed.) 
vol.  1,  §  82,  the  rule  is  laid  down  as  follows: 

*'AI1  by-laws,  to  be  valid,  must  bare  three  essratlal  and  vital  qnallflcatloiui: 
(1)  They  must  be  consistent  with  the  charter  or  articles  of  Inooqtoratlrai ; 
&)  they  must  not  be  in  conflict  with  any  prorisUms  of  statute  m  common  law ; 
and  lastly  ^  they  must  be  reasonaUe." 

The  by-laws  of  tiiis  defendant  have  the  force  of  law.  They  are  the 
result  of  the  exercise  of  authority  granted  by  legislative  enactment. 
The  L^slature  saw  fit  to  invest  the  board  with  power  to  make  by- 
laws, which  it  did.  This  being  so,  the  by-laws  of  tfie  defendant,  tt 
would  seem,  even  more  so  than  those  of  private  agencies,  should  strict- 
ly comply  with  the  conditions  and  requirements  of  the  law. 

The  salaries  of  teachers,  like  that  of  this  plaintiff's  assignor,  as  has 
been  pointed  out,  are  not  fixed  by  the  month,  but  rather  by  the  year ; 
the  payments  in  monthly  instalbnents,  I  take  it,  are  entirely  a  matter 
of  administrative  convenience.  A  deduction  for  absence,  based  upon 
the  monthly  earnings,  may  lead  to  confusing  and  irreconcilable  situa- 
ti(His.  Some  mmtfis,  for  example,  have  more  calendar  days  than  oth- 
ers; some  have  more  working  days  than  others;  during  one  period 
of  the  year  there  are  at  least  two  months  in  which  the  teacher  does 
not  serve  at  all;  if,  then,  the  deduction  is  based  upon  the  month  as 
the  unit,  it  is  quite  obvious  that  the  daily  compensation  of  the  given 
teacher  in  some  months  would  be  comparatively  higher  than  in  others. 
The  reasoning  of  the  court  in  People  v.  Bradford,  267  111.  492,  108 
N.  E.  732,  may  be  said  to  spell  out  analogy.  There  the  court  held 
that,  where  a  statute  prescrilbed  a  yearly  salary  payable  in  monthly 
installments,  that  provision  is  irreconcilable  with  the  idea  that  the  rig^t 
to  such  salary  is  also  dependent  on  the  number  of  hours'  service  to  be 
calculated  upon  a  per  diem  basis. 

[I]  This  defendant  was  not  at  liberty,  through  an  absence  deduction 
by-law,  or  otherwise,  to  change  the  nature  of  this  teacher's  employ- 
ment, and  to  convert  her  yearly  salary  into  a  per  diem  or  monthly  one. 
The  Legislature  never  intended  to  vest  the  defenduit  with  any  such 
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power.  The  state  had  a  very  fixed  and  definite  purpose  in  respect  of 

this  matter.  That  this  is  a  state  matter  may  well  be  found  in  the  (pin- 
ion of  the  Court  of  Appeals  in  Gunnison  v.  Board  of  Education,  176 
N.  y.  11,  68  N.  E.  106,  where,  in  construing  section  1  of  article  9 
of  our  state  Constitution,  the  court  held  that  that  section  established 
the  policy  for  the  state  that  education  was  a  state  and  not  a  munici- 
pal function.  School-teadiers  are  of  a  class  who  are  obliged  to  un- 
dergo a  long  and  thorough  course  of  preliminary  training;  they  are 
required  to  meet  severe  qualifying  teste.  It  is  of  utmost  importance 
to  the  state  that  such  public  servants,  once  th^  have  entered  the  serv- 
ice, should  remain  and  make  tliat  service  to  the  state  their  life's  work; 
for  with  added  experience  comes  higher  efl&ciency,  and  it  becomes  more 
and  more  valuable  to  the  state.  To  insure  this,  inducements  are  held 
out  to  them ;  they  are  granted  permanency  of  tenure ;  a  pension;  the 
protection  otherwise  of  special  laws ;  and  the  L^slature  has  wisely 
provided  annual  automatic  salary  increments  for  ^eir  immediate  ben- 
efit 

Education  may  properly  be  said  to  be  the  bulwark  of  our  civil  lib- 
erty. The  state  recognizes  this,  and  it  is  inc<niceivable  that  the  legis- 
lature ever  intended  the  board  to  have  this  broad  power  to  nullify 
rights  so  important,  not  only  to  the  teacher,  but  to  the  state  as  well. 
The  defendant's  contention  that  because  of  the  decision  in  Murphy  v. 
Board  of  Education,  87  App.  Div.  277,  84  N.  Y.  Supp.  380,  it  was 
privileged  to  adopt  the  by-law  in  question  is  untenable.    In  the  first 
place,  the  issue  before  us  was  never  pre^ted  in  the  Murphy  Case, 
nor  was  it  there  determined.   True,  there  the  then  by-law,  namely, 
section  74,  subd.  4,  of  the  by-laws  of  the  board  of  education,  gave  rise 
to  the  litigation  that  followed.    True,  that  by-law  provided  that  ^/*» 
of  a  month's  salary  shall  be  deducted  for  every  day  of  absence,  etc.; 
but  there  the  latter  was  not  tlie  point  in  dispute.   In  the  second  place, 
it  was  decided  in  1903,  upon  the  provisifms  of  the  charter  of  1897 
(Laws  of  1897,  clmpter  378).  as  amended  by  chapter  186  of  the  Laws 
of  1901,  which  were  radically  and  essentially  different  from  those  of 
the  present  charter.    Previously,  each  of  the  present  five  boroughs 
of  the  city  had  a  separate  educational  board  (then  Charter,  section 
1091),  each  of  which  was  authorized  to  adopt  any  salary  schedule  it  ! 
saw  fit,  and  pay  to  teachers  on  an  annual,  monthly,  weekly,  or  per 
diem  basis  was  entirely  permissible.   There  was  no  charter  provision 
that  obliged  any  of  these  separate  boards  to  make  ratable  deductions. 
In  fact,  except  for  the  general  provisions  contained  in  section  10B3 
of  the  then  charter,  there  was  no  specific  statutory  provision  relative  ; 
to  absence  deduction,  and  therq  were  no  statutory  salary  schedules.  | 
The  section  referred  to  as  thus  amended  became  law  on  Mardi  25,  I 
1901 ;  in  the  same  year,  and  less  than  a  month  later,  tlie  Legislature  | 
repealed  the  then  existing  charter  and  enacted  the  so-called  charter  i 
of  1901  over  the  rejection  of  it  by  the  city,  which  latter  effort  became  j 
law  on  April  22,  1901,  and  constituted  chapter  466  of  the  Laws  of  i 
1901,  whereby  section  1083  became  section  1092,  a  fact  which  the 
learned  Appellate  Division  in,  the  Murphy  Case  unwittingly  over- 
looked. In  the  Murphy  Case,  therefore,  the  plaintiff  claimed  that,  un- 
der the  law  as  it  then  existed}  defendant  could  make  no  deduction 
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for  absence  when  a  teacher  was  ill ;  the  court  took  a  different  view, 
however,  and  pointed  out  that  under  the  charter  provisions  as  then 
constituted  the  board  1^  necessary  implicati<»i  had  power  to  make 
absence  deduction,  holding  that  under  the  very  broad  powers  vested  in 
defendant  it  has  absolute  control  over  salaries  and  salary  deductions, 
and  the  defendant  may  enact  a  bylaw  that  teachers  be  paid  only  for 
services  rendered. 

Now,  of  course,  the  defendant  does  not  enjoy  these  very  broad  pow- 
ers ;  in  fact,  severe  limitations  have  been  applied  to  it  by  statute.  The 
Equal  Pay  Law  is  distinctively  important  evidence  of  this.  What- 
ever else  the  limitations,  the  defendant  certainly  has  neither  "absolute 
control  over  salaries"  nor  can  it  provide  by  "by-law  that  teachers  shall 
be  paid  only  for  services  actually  rendered/'  However,  not  the  legality 
of  the  rate  of  deduction,  but  the  right  to  make  any  deduction,  was  the 
legal  issue  in  the  Murphy  Case.  The  board  then  had  power  to  adopt 
any  rate  whatever ;  more  than  that,  it  was  directed  by  statute  to  de- 
termine upon  such  a  rate  of  deduction  as  would  meet  the  financial 
needs  of  the  pension  fund.  Section  1063  (since,  1092)  then  contained 
a  provision  authorizing  the  defendant  to  enact  by-laws  relative  to  ab- 
sence deductions,  and  prescribed  that  the  defendant  should  so  regulate 
the  rates  that  the  aggregate  of  the  several  sums  deducted  from  the 
pay  of  teacho-s  should  be  fully  adequate  to  meet  the  demands  made 
upon  the  teachers'  retirement  fund,  in  order  to  insure  the  payment  of 
all  annuities.  I  believe  that  it  was  the  latter,  probably,  that  led  the 
learned  assistant  corporation  counsel,  upon  the  argument  of  the  mo- 
tions, as  well  in  his  brief,  to  urge  that  the  present  rate  of  ^/as  of  the 
monthly  salary  was  adopted  to  meet  the  needs  of  the  pension  fund. 

[19]  As  I  recall  the  argument,  it  was  made  perfectly  clear  to  me 
that,  in  spite  of  this  very  by-law,  the  present  pension  fund  for  retired 
school  teachers  is  woefully  inadequate  to  meet  the  just  demands  made 
upon  it.  Paul  is.  robbed still  Peter  remains  unpaid.  This  rather 
harsh  requirement  of  section  1092,  as  previously  embodied  in  section 
10S3,  was  repealed  by  the  Laws  of  1905,  and  that  section  as  amended 
(chapter  661,  Laws  1905)  brought  to  the  retirement  or  pension  fund 
1  per  cent,  of  the  teachers'  salaries,  and  continued  the  allowance  of  5 
per  cent,  from  the  sums  yielded  the  state  in  excise  revenue,  belonging 
to  the  city.^  This,  as  well  as  the  other  sources  of  contribution,  in  the 
aggregate  proved  insufficient  for  the  necessary  annuities.  Whether 
the  learned  corporation  counsel  overlooked  the  repealing  act  of  1905 
1  do  not  know,  but  one  thing  is  certain:  That  the  defendant  could  not 
since  that  time  formulate  or  enact  an  absence  deduction  by-law  build- 
ed  upon  the  financial  needs  of  the  retirement  fund.  In  consequence, 
the  Murphy  Case  is  not  an  authority  in  aid  of  the  point  involved,  and 
is  of  little  or  no  help  in  respect  of  the  task  before  me. 

It  is,  indeed,  unfortunate  that  the  retirement  fund  as  it  exists  should 
be  inadequate  to  meet  the  actual  need.  I  lament  this  fact,  but  is  it  just 
to  take  from  the  active  teacher  in  order  to  provide  for  the  one — no 
matter  how  otherwise  deserving — who  has  retired  from  her  profes- 
sional labor?  Obviously  this  is  unjust,  but  is  it  not  equally  unjust  to 
leave  the  retired  teacher  without  that  pension  which  she  had  a  right 
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to  rely  upon  in  pursuance  of  pretended  statutory  assurance?  In 

Mahon  v.  Board  of  Education,  68  App.  Div.  156,  74  N.  Y.  Supp.  172, 
the  Appellate  Division  in  this  Department,  in  treating  with  the  mat- 
ter of  pensions,  took  occasion  to  say  that  pensions  encourage  compe- 
tent and  faithful  employes  to  remain  in  the  service  and  to  refrain  from 
embarking  in  other  vocations.  The  city  should,  as  it  must,  provide 
funds  necessary  to  re-establish  adequately  this  fund.  If  it  fails  in 
this  duty,  resort  may  well  be  had  to  the  conscience  of  the  Legislature 
for  such  mandate  as  will  enforce  proper  r^rd  for  honest  obligatum 
owing  the  retired  teacher.  This  relief,  so  urgent,  will,  forever  it  is 
hoped,  remove  a  grave  imposition  upon  the  teaching  force  of  our  city. 
Hence,  whatever  the  unenviable  lot  of  the  retired  teacher,  I  am  con- 
vinced that  the  deduction  of  */2o  of  the  monthly  salary  for  each  day 
of  absence  is  not  ratable,  but  arbitrary  and  unjust,  and  hold  that  the 
defendant  was  without  power  to  adopt  it  The  by-law  in  question  con- 
travenes the  law,  and  is  illegal  and  void. 

The  second  question  in  chief  that  I  am  required  to  pass  upon  is 
the  6ne  growing  out  of  the  defendant's  {dea  of  accord  and  satisfaction. 
Section  149  of  the  charter  provides  that; 

"Ever?  official,  employ^  or  person  who  shall  sign  the  receipt  upon  such 
pay  roll  as  having  received  the  amount  therein  mentioDed  In  fuU  payment  for 
services  rendered  by  him  for  the  entire  time  spedfled  in  such  pay  roll,  diall 
he  deoned  to  have  made  an  accord  and  8<UitfacHon  of  all  claims  against  Uie 
city  for  wages  or  salary  due  to  sudi  person  from  tiie  dty  of  Neto  York  for 
the  period  covered  tuy  such  pay  rcAl,  witeH  at  the  time  of  the  signing  of  such 
pay  roll  the  person  receiving  tuch  waoet  or  $alary  ahall  wrUe  legii>lv  thereon 
in  connection  with  hi»  receipt,  that  Gie  amount  received  is  received  under  pro- 
teat,  and  unless  such  protest  Is  so  written  npon  such  pay  roll  no  recovery  shall 
be  had  against  the  (kty  of  Weio  York  upon  any  further  dalm  for  wages  or 
salaries  for  the  period  of  time  covered  by  such  pay  roll."   Laws  1912,  c.  SOS. 

In  the  light  of  this  section,  the  question  may  be  divided  into  four 
essential  features :  First,  is  this  section  constitutional?  Secondly,  does 
it  inure  to  the  benefit  of  the  defendant?  Thirdly,  is  there  an  accord 
and  satisfaction?  And,  lastly,  can  this  claim  be  the  subject  of  waiver? 
Even  though  the  point  was  not  raised,  and  I  have  no  desire  of  gratu- 
itously passing  upon  it,  I  cannot  help  giving  expression  of  the  doubt 
I  entertain  in  respect  of  the  constitutionality  of  this  provisitm.  Judge 
Story,  in  his  brilliant  work  on  the  Constitution  of  tlie  United  States 
(2d  edition,  chapter  38),  says: 

"E>very  government  must  In  Its  essence  be  unsafe  and  unfit  for  a  iree 
people,  where  a  Judicial  department  does  not  exist,  with  powers  coextensive 
with  those  of  the  legislative  department.  In  the  absence  of  such  a  judiciary 
the  will  of  those  who  govern  will  become  absolute  and  d«i?otU^  and  It  Is 
wholly  immaterial,  whether  power  la  vested  in  a  ilngle  tynuit  or  In  an  as- 
sembly of  tyrants." 

[11]  So,  with  reference  to  security,  it  is  indispensable  that,  in  every 
well-organized  government,  there  should  be  a  judicial  department  to 
ascertain  and  determine  rights,  to  administer  justice,  to  punish  wrong- 
doers, and,  as  important,  perhaps,  as  any,  to  protect  the  innocent.  Hie 
state  Constitution  provides  that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law.  Article  1,  section  6, 
New  York  Constitution.  Due  process  of  law  was  held  to  mean  the 
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law  in  its  regular  course  of  administration  through  tfie  courts;  that 
is»  the  granting  of  a  reasonable  opportunity  to  a  person  to  have  his 
property  right  adjudicated  through  the  courts.  People,  etc.,  v.  Super- 
visors, 70  N.  Y.  228;  Taylor  v.  Porter,  4  Hill.  140,  40  Am.  Dec.  274; 
Williams  v.  Village  of  Port  Chester,  72  App.  Div.  505,  76  N.  Y.  Supp. 
631 ;  People  v.  Johnson,  185  N.  Y.  219,  77  N.  E.  1164.  No  person, 
therefore,  can  be  deprived  of  his  properly,  except  upon  process  issued 
out  of  a  court  of  competent  jurisdiction.  Williams  v.  Village  of  Port 
Chester,  supra. 

[11]  In  Cooley's  Constitutional  Limitations  (6th  Ed.)  p.  444,  the  rule 
is  laid  down  thus : 

"That  a  party  cannot  by  his  mlsomduct  bo  forfeit  a  right  that  it  may  be 
taken  from  blm  without  Judicial  proceeding  In  which  the  forfeiture  shall  be 
declared  In  due  form.  Forfeitures  of  ri^ht  of  property  cannot  be  Judged 
by  leglslatiTe  act,  and  conflsGaUoiia,  wltlioiit  a  Judicial  bearing  attar  due  no- 
tice^ would  be  void,  as  not  being  due  vroeeaa  oC  law." 

The  framers  of  our  Constitution  made  the  legislative  and  judicial 
departments  co-ordinate  branches  of  the  governmoit;  in  the  le^slative 
they  vested  &e  power  of  enacting  laws,  while  in  the  judicial  the  power 
of  disposing  of  litigation,  etc.,  and  in  order  to  protect  the  judicial  and 
executive  departments,  and  the  citizens  generally  against  legislative  ag- 
gression, the  courts  have  been  empowered  to  determine  the  constitu- 
tionality of  statute  law.  The  section  in  question  is  in  effect  a  statute  of 
limitations,  since  it  limits  the  employe  to  legibly  write  his  notice  of  pro- 
test immediately  upon  signing  the  receipt.  The  Legislature  unquestion- 
ably has  the  power  to  enact  statutes  of  limitations  upm  claimants,  but 
it  has  often  been  held  that  its  right  is  limited  to  reasonable  restrictions. 
The  Legislature  could  therefore  impose  a  reasonable  restriction  upon 
the  right  of  claimants  to  resort  to  the  courts,  and  when  such  enactments 
are  reasonable  they  cannot  be  considered  as  invasions  of  the  Constitu- 
tion. The  test,  therefore,  is  the  reasonableness  of  the  limitation  impos- 
ed. Arbitrary  legislative  action  cannot  be  substituted  for  judicial  de- 
cree. In  Gilbert  v.  Ackerman,  159  N.  Y.  118,  53  N.  E.  753,  45  L.  R. 
A.  118,  the  Court  of  Appeals  held  that  the  right  vested  in  a  person  of 
enforcing  a  claim  i^unst  another  is  property,  and  if  a  statute  of  limi- 
tations, acting  upon  that  right,  deprives  the  claimant  of  a  reasonaUe 
time  within  which  suit  may  be  brougfht,  it  violates  the  constitutional 
provision  that  no  person  shall  be  deprived  of  his  property  without  due 
process  of  law.  In  Williams  v.  \''illage  of  Port  Chester,  supra,  the  Ap- 
pellate Division  held  that  a  provision  in  a  village  charter  that  one  in- 
jured must  file  a  written  claim  within  30  days  after  the  injuries  were 
inflicted  was  unconstitutional,  because  the  time  limit  was  unreasonable. 
*'It  may  well  be,'*  says  Mr.  Justice  Woodward,  spiking  for  the  court, 
"that  the  party  injured  was  unable  to  file  a  written  notice  within  the 
time  because  his  injuries  were  of  such  a  nature  tiiat  th^  prevented  him 
from  doing  so,  and  the  statute  should  have  made  provision  for  just 
such  a  contingency."  The  failure  to  make  such  provision  was  con- 
strued as  an  imreasonable  interference  with  the  jurisdiction  of  the 
court  and  that  charter  provision  was  held  to  be  unconstitutional. 

[It]  In  the  case  at  bar  the  attempt  upon-Iimitation  is  even  more  ex- 
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acting  And  unreasonable.  It  requires  the  claimant  to  furnish  hotice 
immediately  upon  the  sigfning  of  the  pay  roll,  or  else  forever  go  withoyt 
even  an  opportunity  for  legal  adjustment  of  perhaps  a  perfectly  valid 
and  legitimate  demand.  As  was  well  said  in  United  States  v.  Wiley* 
1 1  Wall.  508,  20  L.  Ed.  21 1,  statutes  of  limitations  are  indeed  statutes  of 
repose.  They  are  enacted  upon  the  presumption  that  one  having  a  well- 
founded  claim  will  not  delay  in  enforcing  it  beyond  a  reasonable  time,  if 
he  has  the  power  to  sue ;  that  presumption,  however,  is  gone*  whenever 
the  ability  to  resort  to  the  courts  has  been  taken  away,  this  statute 
be  said  to  be  one  of  repose?  Was  it  enacted  upon  the  presimiption  that 
no  unreasonable  delay  would  be  suffered  in  enforcing  it?  Of  what  de- 
lay, if  any,  does  it  a(lmit?  Surely  the  least  that  can  be  said  is  that  it  is 
not  free  from  grave  and  serious  doubt. 

[14]  The  second  feature  as  to  this  section,  inuring  to  the  benefit  of 
the  defendant,  must  be  met  1^  negative  reply.  That  this  statute  pro- 
vides a  forfeiture  cannot  be  disputed.  That  the  rule  is  that  forfeiture 
provisicms  must  be  interpreted  most  favorably  for  tlie  person  against 
whom  they  are  urged  does  not  require  or  even  justify  a  multiplicity  of 
citations.  Sutherland's  Statutory  Construction,  vol.  2,  2d  Ed.  §§  337- 
547.  This  provision  runs  distinctively  to  the  benefit  of  the  municipal- 
ity, the  city  of  New  York,  and  I  have  pointed  out  that  the  matter  of 
public  education  in  this  city  is  peculiarly  a  state  function.  The  de- 
fendant is  a  corporation  created  by  law.  It  is  therefore  an  entity  en- 
tirely separate  and  apart  from  the  city,  as  such.  The  plaintiff  at  pres- 
ent makes  no  claim  against  the  latter,  and  it  is  not  a  par^  to  this  liti- 
gation. The  statu.e,  operating,  tiien,  exclusively  for  the  city,  cannot 
be  held  to  affect  th«:  liability  of  the  defendant.  The  School  Law,  infra, 
section  1063  of  the  charter,  and  Gunnison  v.  Board  of  Education,  su- 
pra, are  all  authority  for  this  proposition.  In  the  latter  case  the  Court 
of  Appeals  held  that  the  defendant  is  an  indQ>endent  corporation  and 
not  a  city  agency,  and  took  occasion  to  say: 

"It  was  always  the  law,  and  Is  tbe  law  still,  that  ao  action  will  lie  agalost 
the  board  of  education  to  recover  a  Judgment  upon  a  disputed  claim  which  It 
has  refused  to  audit  or  allow.  Dannat  v.  Mayor,  etc.,  66  N.  T.  S85-6SS.  A 
suit  at  law  aKainst  the  board  Is  the  proper  proceeding  to  compel  the  adjust- 
ment or  liquidation  of  the  claim.  •  •  •  There  Is  not,  and  never  was,  any 
law  that  would  permit  a  school  teacher  In  any  of  the  schools  of  the  city  to 
brloR  a  suit  against  the  city  for  salary  when  the  right  to  the  salary  was  dis- 
puted by  the  board  of  education,  etc.  •  •  •  It  Is  apparent  from  the 
general  drift  of  the  argnment  that  the  learned  counsel  for  the  defendant  Is 
of  the  opinion  that  the  employment  of  the  teachers  In  the  public  school* 
and  tbe,  general  conduct  and  management  of  the  schools  is  a  otti/  function  in 
the  same  sense  as  it  is  in  the  case  of  tbe  care  of  tbe  streets  or  the  employ- 
ment of  police  and  tbe  payment  of  their  salaries  and  compensations;  but 
that  view  of  tbe  relations  of  the  city  to  pubiie  eAueation,  it  entertained,  iv 
an  obvious  mistake.  The  city  cannot  rent,  build  or  buy  a  schoolhouse;  ft 
cannot  employ  or  discharge  a  teacher,  and  baa  no  power  to  contract  with 
teachers  with  respect  to  their  compensation.  There  is  no  contract  or  offidai 
relation,  expressed  or  Implied,  between  the  teachers  and  the  city.  All  this 
results  from  the  settled  policy  of  the  state  from  an  early  date  to  divorce  the 
business  of  public  education  from  all  other  municipal  Interests  or  business,  antl 
to  take  diarge  <nC  it  as  a  peculiar  and  separate  function,  tfaroDgh  agents  of 
its  own  selection  and  immediately  sutdect  and  responsive  to  its  own  oontrol. 


Digitized  by 


Mun.  Ct) 


GLUOKSMAN  T.  BOABI>  OF  SD130ATION 


:8e7 


•  •  *  SdMMd  Law,  Ut  8  (Laws  iBH,  p.  1248.  c  G66)  |  7;  General  Coipora- 
tlon  Law  (Laws  1892,  p.  1801.  c.  687)  |  3,  p.  974.** 

[15]  As  to  the  third  proposition,  which  involves  the  defense  of  ac- 
cord and  satisfaction,  I  am  constrained  to  hold  this  unavailing.  This 
doctrine  has  been  well  defined  by  tiie  courts  in  many  cases.  An  accord 
is  said  to  be  an  agreement,  consent,  or  concurrence  of  the  minds  and 
intentions  of  two  or  more  persons.  It  is  an  agreement  between  a  party 
injuring  to  a  party  injured  to  make  satisfaction  for  the  injury,  which, 
when  performed,  is  a  bar  to  a  recovery  for  the  original  claim.  So,  if 
A.  is  indebted  to  B.  for  an  unliquidated  amount,  or  is  liable  to  him  for 
^ny  cause,  and  agrees  to  pay  B.  a  specified  amount,  or  to  deliver  to 
him  some  ascertained  thing,  under  certain  circumstances,  which  B. 
agrees  to  accept  in  satisfaction  of  his  demand,  this  is  an  accord;  and 
if  the  pnunise  is  performed  by  delivering  and  accepting  of  the  thing 
agreed,  this  is  a  satisfaction^  and  prevents  action  for  the  original  cause. 
There  must  be  an  ^eement  between  the  parties  and  acceptance  by 
the  one  in  whose  favor  the  cause  of  action  exists  of  tlie  thing  agreed 
to  be  delivered.  Except,  however,  where  the  debt  is  concededly  or 
legalljr  due,  and  there  is  no  dispute  over  the  liability  therefor,  the 
principle  is  that  the  party  who  has  a  legal  right  of  action  against  an- 
other may  accept  of  some  other  or  lesser  thing  in  discharge  of  his  claim 
or  demand,  and  the  agreement  to  deliver  is  ^e  accord  and  the  accept- 
ance thereof  is  the  satisfaction.  In  keeping  with  this  de^ition  the 
general  rule  was  established  that  where  there  was  a  disputed  claim, 
therefore,  the  claimant  could  not  be  permitted  to  assert  that  he  did  not 
understand  that  a  sum  of  money,  "oiTered  in  full,"  was  not,  when  ac- 
cepted, a  payment  in  full,  and  he  was  bound  either  to  reject  the  pay- 
ment, Or,  by  accepting  it,  to  accede  to  the  debtor's  terms.  Fuller  v. 
Kemp,  138  N.  Y.  231,  33  N.  E-  1034.  20  L.  R.  A.  78.S ;  Nassoiy  v.  Tom- 
linson,  148  N.  Y.  326,  42  N.  E.  715,  51  Am.  St.  Rep.  695;  Laroe  v. 
Sugar  Loaf  Dairy  Co.,  180  N.  Y.  367,  73  N.  E.  61. 

The  circumstances  in  this  case,  however,  are  somewhat  different. 
The  plaintiff's  assignor  had  a  valid  statutory  contract  with  the  defend- 
ant (Moore  v.  Board  of  Education,  121  App.  Div.  862,  106  N.  Y.  Supp. 
983;  Stetson  v.  Board  of  Education,  218  N.  Y.  312,  112  N.  E.  1045; 
Hoefling  v.  Board  of  Education,  120  App.  Div.  547,  104  N.  Y.  Supp. 
941),  fixing  and  granting  a  specified  salary  to  her  in  return  for  her 
certain  professional  labor.  This  labor  she  rendered,  except  during  her 
absence,  and  for  this  the  defendant  was  authorized  by  law  to  make 
certam  proper  deductions.  The  defendant  made  deductions,  which  I 
have  held  to  be  illegal. 

[18-U]  Where  a  statute  definitely  provided  a  given  amount  of  com- 
pensation to  be  paid  a  public  employe,  his  right  thereto  is  absolute,  and 
cannot  be  taken  away  by  any  public  officer.  Kehn  v.  State  of  New 
York,  93  N.  Y.  291 ;  McMahon  v.  Mayor,  22  App.  Div.  113,  47  N.  Y. 
Supp.  1018.  The  assignor  received  her  salary  witliout  protest,  and  non 
a>nstat  without  knowledge  at  that  time  of  the  illegality  of  the  deduc- 
tion, not  to  speak  of  her  probable  lack  of  knowledge  of  what  this  print- 
ed receipt  actually  contained.  There  was  to  all  intents  and  purposes 
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no  dispute  as  to  this  payment  until  after  it  had  been  made  and  the  re- 
ceipt signed.  For  where  does  it  appear  that  her  attention  was  drawn 
thereto  or  that  she  had  knowledge  of  its  tenor?  In  the  McMahon  Case 
Judge  Barrett  in  effect  held,  under  similar  circumstances,  that  this  does 
not  amstitute  an  accord  and  satisfaction.  The  doctrine  requires  an  en- 
tirely new  agreement  and  its  performance.  It  must  be  an  exeaited 
agreement  founded  upon  a  new  consideration.  Mance  v.  Hdssington, 
205  N.  Y.  33,  98  N.  E.  203;  Nassoiy  v.  Tomlinson,  supra;  Jaffray  v. 
Davis,  124  N.  Y.  164,  26  N.  E.  351,  II  L.  R.  A.  710;  Kromer  v.  Heim, 
75  N.  Y.  574,  31  Am.  Rep.  491 ;  Fuller  v.  Kemp,  supra.  There  must  be 
an  aggregatio  mentium  (Barnes  Vacuum  Brake  Co,  v.  Prosser,  157  N. 
Y.  289,  51  N.  £.  986),  and  it  must  finally  and  definitely  dose  the  matter 
covered  by  it.  Nothing  pertaining  tp  the  matter  must  be  left  unsettled 
or  open  to  further  question  or  arrangement.  Brooklyn  Heights  R.  R. 
Co.  V.  Brooklyn  City  R.  R.  Co.,  151  App.  Div.  465,  135  N.  Y.  Supp. 
990;  Terry,  etc.,  Construction  Co.  v.  Leeson  (Sup.)  84  N.  Y.  Supp. 
267. 

Can  it  be  said  that  there  was  a  nezv  agreement  with  a  meeting  of 
the  minds — that  necessary  aggregatio  mentium,  giving  rise  to  a  valid 
accord  and  satisfacticm?  How  can  there  be  said  to  be  a  meeting  of 
minds  in  respect  of  a  condition  that  appeared  in  print,  and  of  which, 
so  far  as  we  know,  <»ie  of  the  necessary  parties  was  totally  ignorant  ? 
It  has  been  held  that  the  payment  of  an  amount  less  than  that  for 
which  the  debtor  is  liable  does  not  constitute  a  valid  accord  and  satis- 
faction, imless  there  was  a  bona  fide  dispute  as  to  the  debtor*s  liability 
or  as  to  the  amount  due  from  him  (Laroe  v.  Sugar  Loaf  Dairy  Co., 
supra;  Bunge  v.  Koop,  48  N.  Y.  225,  8  Am.  Rep.  546;  Komp  v.  Ray- 
mond, 175  N.  Y.  102,  67  N.  E.  113),  or  unless  the  damages  are  uiJiq- 
uidated.  Here  the  damages  being  liquidated,  because  compensation 
due  the  assi^^nor  was  determined  by  the  statutory  contract,  and  there 
'  being  an  entire  lack  of  dispute,  she  receiving  only  a  part  of  that  to 
which  she  became  legally  entitled,  the  defense  is  of  no  force. 

[Ifl]  The  fourth  feature  deals  with  the  subject  of  waiver.  In  this 
connection,  the  court  laid  down  the  rule  that  a  statutory  salary  cannot 
be  waived  because  of  public  policy.  Moore  v.  Board  of  Education, 
supra;  Stetson  v.  Board  of  Education,  supra;  Pitt  v.  Board  of  Edu- 
cation, 216  N.  Y.  304,  no  N.  E.  612.  A  statutory  contract  of  em- 
ployment between  the  board  of  education  and  the  teacher,  it  has  been 
held,  could  not  be  altered  or  waived  by  the  teacher,  or  by  the  board, 
or  by  the  latter  even  with  the  consent  of  the  former.  The  theory  upon 
which  this  is  predicated  is  that  such  change  or  waiver  would  constitute 
a  violation  of  the  spirit  and  the  language  of  the  statute  and  a  manifes- 
tation of  interference  to  its  purposes,  as  well  as  to  the  duties  and  the 
responsibilities  imposed. 

For  all  of  the  foregoing  reasons,  the  plaintiff  is  entitled  to  recover 
the  difference  between  the  result  found  by  the  multiplication  of  11  by 
Vsas  of  $1,200,  and  the  sum  deducted  which  I  find  to  be  the  amount 
illegally  withheld.  ^ 

Enter  formal  judgment  accordingly. 
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(Snpreme  Coort,  Appellate  DiTision,  First  Department  April  13,  1917.) 

Arobrkt  ajtd  Oubkt  «=3»88 — Dunae  to  GLZiin— Buaos  of  Duths — Er- 
ixcr. 

Where  an  attorney,  to  secure  release  of  client,  procured  another  to 
give  ball,  agreeing  to  reimburse  her,  and  thereafter  refused  to  do  so,  alleg- 
ing that  bis  agreement  to  reimburse  was  without  consideration,  and  caused 
her  to  lose  the  amount  of  the  bond,  he  was  subject  to  disbarment. 
[Ed.  Note.~For  oUier  cases,  see  Attorney  and  OUent,  Cent.  Dig.  fS  51, 


Proceedinif  for  the  disbarment  of  Jacob  Leon  Brandmarker,  an  at- 
torney at  law.   Respondent  disbarred. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT, 
SMITH,  and  SHEARN.  JJ. 

Einar  Chrystie,  of  New  York  City  (Henry  SiUcocks,  of  New  York 
City,  of  counsel),  for  petitioner. 
Alfred  J.  Talley,  of  New  York  Chy,  for  respondeat 

CLARKE,  P.  J.  The  respondent  was  admitted  to  the  bar  in  1901, 
and  has  since  then  practiced  his  profession  in  the  city  of  New  York. 
He  is  chafed  with  professional  miscondtict.  In  September,  1915,  re- 
spondent acted  as  attorney  for  one  Alexander  Wager,  who  was  charg- 
ed with  violation  of  the  Penal  Law  (Consol.  Laws,  c.  40)  and  held 
for  trial  in  the  sum  of  $1,000  bail.  The  respondent  procured  one 
Minnie  Levine  to  execute  the  bond,  and  paid  her  therefor  the  sum  of 
$25  in  cash,  and  gave  her  a  written  agreement  as  follows : 

"Tills  is  to  certify  that  I  will  reimburse  Minnie  Levine  of  1Q2  E.  109th  St., 
N.  Y.  City,  to  the  amount  of  seven  hundred  and  fifty  dollars,  in  the  event ,sbe 
Is  called  npon  to  pay  on  a  bond  for  one  thousand  dollars  for  ball  she  is 
about  to  give  to  assure  the  appearance  of  one  Alex.  M.  Wager,  now  held  for 
trial  at  Special  SessUms  on  a  charge  of  MCdcm  18&T  oC  P«ial  Law  (having  a 
pm  in  his  possession).  This  guaranty  to  hold  good  tn  event  of  fcnl^ture  ot 
said  bail  bond. 

"N.  T.,  Sept  20.  191S.  J.  Leon  Brandmarker." 

Wager  failed  to  appear  for  trial,  the  bond  was  forfeited,  and  the 
people  of  the  state  of  New  York  recovered  a  judgment  against  Minnie 
Levine  by  reason  of  the  forfeiture.  She  paid  $500  on  account  of  the 
judgment,  and  brought  an  action  against  the  respondent  upon  the 
agreement.  The  complaint  contained  the  following  clause : 

"(B)  That  the  defendant,  on  ot  about  the  20th  day  of  September.  1915,  In 
eoDsideration  that  the  plalntUt  would  become  snch  anrety  for  aald  Alex.  M. 
Wager  by  executing  an  undertaking  to  the  people  of  the  state  of  New  York,  a 
mar  ot  which  undertaking  Is  hereto  annexed  and  marked  'BxhlMt  A.'  and 
made  a  part  of  this  complaint,  and  as  a  coi^lderation  from  plalntlft  to  defend- 
ant to  execute  said  nndertaklng  the  defendant  promised  and  agreed  with 
plaintiff  that  he  would  Indemnify  her  and  save  her  harmless  from  damages, 
costs,  and  charges  which  she  might  sustain  by  reason  of  her  becoming  surety 
BB  aforesaid  to  the  amount  of  seven  hundred  and  fifty  dollars,  and  defendant 
executed  and  delivered  to  plalntUf  a  certain  agreement  In  writing,  dated 
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September  20, 1015,  a  o^y  ot  vbldi  Is  berelv  annoed  marked  'EzliiMt  B/  and 
mftde  a  part  of  this  complaint" 

Respondent  filed  a  verified  answer,  which  ccmtained,  among  other 
allegations,  the  following: 

"(1)  The  defendant  denies  the  all^ttons  contained  In  the  third  i>aragraph 
of  the  complaint,  except  that  the  defendant,  without  any  consideratliA,  dgiMd 
a  certain  instmment  and  delirered  the  same  to  the  plaintiff." 

After  proceedings  had  been  instituted  before  tiie  Grievance  Com- 
mittee of  the  Bar  Association,  the  respondent  amended  his  S£ud  an- 
swer, so  that  it  reads : 

"(1)  He  admits  the  allegations  contained  in  third  paragraph  of  the  com- 
plaint, except  that  the  defendant  aliases  that  the  agreement  therein  men- 
tioned was  without  any  consideration." 

The  learned  official  referee  has  reported  that  there  is  practically 
no  dispute  as  to  the  main  facts  alleged  in  support  of  the  charges. 
It  clearly  appears  that  the  respondent,  without  justification,  in  his  an- 
swer to  the  action  against  him  on  the  agreement  of  indemnity,  set  up 
a  want  of  consideration,  and  repudiated  the  written  obligation  to 
Minnie  Levine  into  which  he  had  solemnly  entered,  to  her  damage 
in  a  very  substantial  sum. 

There  is  no  room  for  argument  that  upon  the  facts  found  the  re- 
spondent is  guilty  of  professional  misconduct.  Nothing  is  presented 
in  justificatic»i,  palliation,  or  excuse  to  affect  the  conclusion  that  re- 
spondent is  unfit  to  remain  a  member  of  the  honorable  profession  of 
the  law.   He  is  therefore  disbarred. 

Settle  order  on  notice.   All  concur. 


(89  Misc.  Bep.  407) 

TRUSTEES  OF  MASONIC  HALL  AND  ASTLTIM  FTIND  v.  PONTANA  et  al. 
(Supreme  Court.  Appellate  Term,  First  Department.   April  4,  1017.) 

1.  COCBTS  «=»188(2) — MuniOIFAZ.  GOUKT— JuusDxcnoH. 

A  Municipal  Court  has  Jurisdiction  of  a  creditor's  action  under  Stock 
Corporation  Law  (Consol.  Laws,  c.  69)  S  66,  to  recover  prohibited  trans- 
fers to  a  corporation's  officer,  under  Municipal  Court  Code  (Laws  1915, 
c.  279)  $  6,  subd.  1,  conferring  authority  over  actions  for  "Injury  to  prop- 
erty," which  is  defined  by  Code  Civ.  Proc.  §  3343,  subd.  10,  as  an  act 
lessening  another's  estate,  etc 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  H  458,  464,  468J 

2.  JUOGVENT  4S»696— MeBOKB  and  BaS — JtEVr  INSTAI.UCBRT8. 

A  judgment  secured  In  an  action  for  rent  Instalimoita,  commenced 
after  1st  day  of  a  montli,  bat  nxA  including  roit  then  doe  for  tile  cnnent 
month,  bars  a  subsequent  action  for  aatUt  mat. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Gent.  Dig.  f  1111.] 

a,  COBPOBATIONS  «=3340(2) — DiRECTOBS — LlABIUTY  FOB  PEBTS. 

Under  Stock  Corporation  Ijaw,  {  66,  prohibiting  certain  transfers  to 
officers  of  an  insolT^t  corporatUm,  a  corporate  creditor  can  tecow 
from  a  transferee  officer  only  the  d^ts  due  at  date  of  fraudulent  transfer. 

[Ed.  Note. — For  other  cases,  Bee  Corporations,  Cent.  Dig.  1  1474.] 
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4.  CoiPOKATioHs  «e)s83S— DiswnoiB-rAicoinrT  or  lAAmatx. 

Under  Stock  Corporation  Law,  1  66,  making  dliecton  nortvlng  oontoTa- 
ttra  property  liable  to  corporate  creditors,  to  the  "Adl  extent  of  any  losa."^ 
a  creditor  can  recover  only  his  pro  rata  share  of  corporate  assets  as  they 
existed  before  the  fraudulent  transfer. 

[Ed.  Note.— For  other  cases,  see  GorporatlonB,  Cent  T>tg.  f  1451.] 

5.  CouBia  4=3189(15)  —  MuHioiPAL  GouBTS — JnoQUKNT — Ahendxent — Au- 

XaOBITT. 

A  Municipal  Court  cannot,  aft^r  extended  time  for  filing  its  decision 
has  expired,  Increase  a  ludgment  by  the  sun  demanded  In  a  separate 
cause  of  action,  either  nnder  Municipal  Court  Code,  f  €,  subd.  7,  anthorlz- 
ing  amendments  for  errors  In  form  or  substance,  or  Code  Qt.  Jhoc.  i  724,. 
relating  to  mistakes,  etc.,  of  party  seeking  relict 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  H  400,  458.] 

A^eal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Trustees  of  the  Masonic  Hall  and  Asylum  Ftmd 
against  Alfred  G.  Fontana,  John  Boj^ano,  and  William  H.  Gom- 
mersall.  Judgment  for  plaintiffs.  From  sudi  judgment,  and  an  or- 
der amending  it,  defendants  Fontana  and  Boggiano  appeal.  Order 
reversed,  and  judgment  modified. 

Argued  March  term,  1917,  before  BIJUR,  HENDRICK.  and 
WEEKS,  JJ. 

William  Otis  Badger,  Jr.,  of  New  York  City  (Louis  J.  Wolff,  of 
Brooklyn,  of  counsel),  for  appellants. 

Rogers  Si  Rogers,  of  New  York  City  (Gustavus  A.  Rogers  and  Saul 
E.  Rogers,  both  of  New  York  City,  of  counsel),  for  respondent 

WEEKS,  J.  This  is  an  action  brought  by  the  plaintiff,  as  a  creditor 
of  the  De  Luxe  Feature  Film  Company,  Incorporated,  under  section 
66  of  the  Stock  Corporation  Law,  to  recover  from  the  defendants, 
who  were  directors  in  said  corporation,  the  loss  sustained  by  reason 
of  a  transfer  of  its  property  to  the  defendant  Fontana  in  payment  of 
a  debt. 

It  is  not  disputed  that  on  February  21,  1916,  all  of  the  cash  assets 
of  said  corporation,  amounting  to  $428.09,  were  paid  to  the  defendant 
Fontana  by  a  check  signed  by  the  defendants  Boggiano  and  Fontana, 
as  president  and  treasurer,  respectively,  for  moneys  theretofore  ad- 
vanced by  said  Fontana  to  the  amount  of  $211,  and  as  a' payment  of 
$217.09  on  account  of  notes  of  said  corporation  held  by  him  which 
were  then  past  due;  that  on  Februanr  29,  1916,  all  the  other  assets 
of  said  corporation  were  sold  by  the  defendant  Boggiano  for  $821.25 
and  the  entire  proceeds  thereof  paid  to  defendant  Fontana  on  account 
of  said  notes;  that  at  the  time  such  payments  were  made  the  cor- 
poration was  in  possession  of  an  office  under  a  written  lease  from 
the  plaintiff,  which  did  not  expire  until  February  1,  1918,  at  a  rental 
of  $100  per  month,  payable  monthly  in  advance,  and  that  the  rent  due 
for  the  months  of  December,  1915,  and  January  and  February,  1916, 
had  not  been  paud ;  that  the  plaintiff  brought  suit  against  said  cor- 
poration on  February  18,  1916,  to  recover  for  certain  claims,  includ- 
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ing  the  rent  under  said  lease  for  the  months  of  December  and  Janu- 
ary, and  recovered  a  judgment  on  March  10,  1916,  for  $369.81,  upon 
which  execution  was  duly  issued  and  returned  unsatisfied  Manlh  16, 
1916;  that  said  corporation  also  failed  to  pay  the  rent  for  the  months 
of  March  and  April,  1916,  amounting  to  $200;  that  thereafter  un- 
der the  provisions  of  the  lease  the  plamtiff  relet  the  premises  for  ac- 
count of  the  tenant  at  a  reduced  rental  of  $16.66  per  month,  which 
amounted  for  the  unexpired  term  of  the  lease  to  $366.52;  and  that 
none  of  the  indebtedness  to  plaintiff  has  been  paid. 

It  also  appears  irom  the  testimony  of  the  defendants  &at  the 
money  paid  to  the  defendant  Fontana,  amounting  to  $1,238.34,  con- 
stituted the  entire  assets  of  the  corporation,  and  that  there  were  no 
creditors  of  the  corporation  on  February  21,  1916,  other  than  the 
plaintiff,  except  the  defendant  Fmtana,  to  whom  they  were  indebted 
in  said  sum  of  $211,  and  also  upon  three  notes,  for  $500  each,  all  dated 
October  6,  1915,  and  payable,  respectively,  one,  two,  and  three  months 
after  date. 

Decision  was  rendered  by  the  trial  court  in  favor  of  the  plaintiff 
on  November  6,  1916,  for  $936.33  and  costs,  and  judgment  entered  ac- 
cordingly, and  tJiereafter  an  order  was  entered  January  5, 1917,  amend- 
ing said  judgment  nunc  pro  tunc  as  of  November  6,  1916,  so  that  the 
same  should  be  in  the  sum  of  $1,000,  besides  the  costs  and  interest 
of  this  action,  in  pursuance  of  which  judgment  was  entered  for  $1,- 
096.51.  This  appeal  is  taken  from  the  original  judgment,  and  from 
the  order  amending  same,  and  also  from  the  judgment  as  amended. 

[1]  The  contention  of  the  appellants  that  the  Municipal  Court  had 
no  jurisdiction  of  the  subject-matter  of  this  action,  for  the  reason  that 
the  action,  although  one  at  law,  is  in  reality  equitable  in  its  nature,  is 
without  merit.  The  Municipal  Court,  by  section  6,  subdivision  1,  of 
the  Municipal  Court  Code,  is  given  jurisdiction,  witih  certain  specified 
exceptions,  of  an  action  to  recover  damages  for  an  injury  to  prop- 
erty, which  is  defined  by  section  3343,  subdivision  10,  Code  of  Civil 
Procedure,  to  be : 

"An  actionable  act  whereto  the  estate  of  another  Is  lessened,  other  than  a 
personal  injury,  or  the  breach  ct  a  contract" 

As  stated  in  Ghiglione  v.  Friedman,  115  App.  Div.  606,  100  N.  Y. 

Supp.  1024: 

"It  Is  plain  froio  this  definition  that  the  expression  Injury  to  property,'  as 
used  in  the  act.  Is  to  be  glren  a  broad  and  unrestricted  meanlag,  so  as  to  In- 
clude every  Invasion  of  one's  property  rights  by  actionable  wrong,  and  the 
decisions  In  this  state  have  quite  uniformly  construed  the  expression  In  this 
manner.  Buckley  v.  Ma^or.  30  App.  Div.  403-466  [62  N.  Y.  Supp.  452] ;  Stewart 
T.  Lymac,  62  App.  Div.  182-185  [70  N.  T.  Supp.  936];  Bogart  v.  Dart,  25 
Hun,  395 ;  Welller  v.  Scbrelber,  63  How.  Prac.  491 ;  Cleveland  v.  Barrows,  69 
Barb.  364." 

The  acts  of  the  defendant  unquestionably  lessened  the  estate  of  the 
plaintiff  and  were  made  actionable  by  the  statute.  The  provisions  of 
section  66  of  the  Stock  Corporation  Law,  under  ^^^ich  tlUs  action  was 
brought,  so  far  as  pertinent  to  the  questions  involved  herein,  are  as 
follows : 
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"Sea  fie.  ProhtbUed  3Va»t/er«  to  OfleerM  or  fittooJIphoIderr.— No  corporatim 
which  atull  liaTe  refused  to  pay  any  of  Its  not^  or  other  otdlsatlQaB,  when 
dne,  In  lawful  money  of  the  United  States,  nor  any  of  its  olBeea  or  dlrectMs. 
shall  transfer  any  of  its  propwty  to  any  <tf  its  officers,  directors  or  stodE- 
holders,  directly  or  indirectly,  for  the  payment  of  any  debt,  or  upon  any 
other  consideration  than  the  full  value  of  the  propiBrty  paid  In  cash.  No 
conveyance,  assignment,  or  transfer  of  any  property  of  any  eu<A  corporation 
it  or  by  any  officer,  director  or  stockholder  thereof,  nor  any  payment  made, 
judgment  Buffered,  Uen  created  or  security  given  by  it  or  by  any  officer,  di- 
rector or  stockholder  when  the  corporation  Is  insolvent  or  its  Insolvency  is 
imminent,  with  the  intent  of  giving  a  prefer^ioe  to  any  particular  creditor 
over  other  creditors  of  the  corporation,  sliall  be  valid.  •  •  •  Every 
director  or  officer  of  a  corporation  who  shall  violate  or  he  concerned  in  violat- 
ing any  provisions  of  this  section,  shall  be  personally  liable  to  the  creditors 
and  stocfchf^ders  of  the  corporation  of  which  he  shall  be  director  or  an  officer 
to  the  full  extent  of  any  loss  they  may  respectively  sustain  by  such  violation." 

In  Caesar  v.  Bernard,  156  App.  Div.  724,.  141  N.  Y.  Supp.  659 
(affimied  on  opinion  below  209  N.  Y.  570,  103  N.  E.  1122),  tbe  court 
said,  referring  to  the  last  provisions : 

"The  liability  created  by  this  statnte  against  directors  and  officers  is  tat 
the  loss  sustained  by  creditors  through  wrongful  acts  of  directors  and  officers, 
by  which  the  funds  of  the  corporation  have  been  deleted,  and  instead  or 
requiriz^  that  the  action  shall  be  brought  by,  or  In  the  right  of,  tbe  corpora- 
tion to  restore  Its  funds,  the  Legislature  gave  a  cause  of  action  to  the  creditors 
and  stocftbolders  in  their  own  right  to  recover  the  damages  sustained." 

In  the  case  now  under  consideration  it  cannot  be  questioned  that 
the  corporation  had  failed  to  pay  its  notes  when  due,  and  that  the 
transfers  were  made  to  an  officer  and  director  in  payment  of  a  debt, 
and  that  it  was  actually  insolvent,  as  its  liabilities  far  exceeded  its 
assets,  and  it  transferred  all  its  property  and  discontinued  business, 
and  that  the  transfers  of  its  proper^  were  made  with  the  intent  of 
giving  a  preference,  and  that  svLch.  transfers  were  made  by  tiie  de- 
fendants, who  were  at  the  time  officers  and  directors. 

Even  though  it  may  be  necessary  for  plaintiff  to  prove  the  assets 
and  liabilities  of  the  corporation  at  the  tune  of  the  prohibited  trans- 
fer, in  order  to  fix  the  amount  of  its  dami^s,  that  f^t  does  not  go 
to  the  question  of  the  jurisdiction  of  the  court  ov»  the  subject-matter 
of  the  actiOT.  Section  180  of  the  Municipal  Court  Code  provides  tiiat 
"every  fair  intendment  shall  be  made  in  favor  of  its  jurisdiction,"  and 
none  of  the  cases  cited  by  appellant  in  any  way  limit  the  application 
of  that  section,  where  the  question  to  be  considered  is  whether  the 
jurisdictional  facts  exist  in  any  given  case.  This  was  clearly  pointed 
out  in  Mitchell  v.  Schroeder,  94  Misc.  Rep.  270,  158  N.  Y.  Supp.  31, 
affirmed  on  opinion  below  174  App.  Div.  857,  159  N.  Y.  Supp.  1129. 

Althou^  we  are  satisfied  that  tiie  court  has  jurisdiction,  and  that 
the  plaintiff  established  its  right  to  recover,  the  amount  of  damages 
awarded  by  the  trial  court  cannot  be  sustained.  The  recovery  is  not 
to  be  measured  by  the  amotmt  of  the  debt,  but  is  limited  to  the  loss 
sustained.  As  stated  in  Caesar  v.  Bernard,  supra : 

'*The  Lc^lature  manifestly  Intended  to  impose  upon  the  directors  and 
officers  personal  liability  to  creditors,  not  for  the  debts  of  tbe  corporation,  but 
so  far  as  necessary  to  indemnify  creditors  to  the  full  extent  of  any  loss' 
sustained  through  the  violation  <^  tbe  statute,  and  to  that  extent  oiuy. ,  If 
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the  oorporatton  retained  sufficient  assets  to  dlsclutrge  Its  obllKBtlons  to  credi- 
tors, the  latter  would  stutaln  uo  loss.  The  loss  would  be  preBumptlTely,  I 
think,  the  amonnt  tor  whldi  an  execution  duly  lasned  oould  not  be  satMled  In 
CKHiaequence  of  the  disposition  of  property  In  violation  of  the  statute." 

[2]  At  the  time  oi  the  preferential  transfers  complained  of  the  only 
amount  then  due  from  uie  corporation  to  the  plaintiff  was  for  in- 
stallments of  rent  under  the  lease  for  the  months  of  December,  Janu- 
ary, and  February;  but,  as  the  plaintiff  had  conunenced  its  action 
for  rent  after  February  1st,  without  including  a  claim  for  the  Febru- 
ary rent,  the  judgment  recovered  is  a  bar  to  the  recovery,  of  the  rent 
payable  February  1,  1916.  Pakas  v.  HoUingshead,  184  N.  Y.  211,  77 
N.  E.  40.  3  L.  R.  A.  (N.  S.)  1042,  112  Am.  St.  Rep.  601,  6  Ann.  Cas. 
60;  Goldberg  v.  Eastern  Brev^fing  Co.,  136  App.  Div.  692.  121  N.  Y. 
Supp.  465;  Drexler  v.  Cohen,  108  N.  Y.  Supp.  680;  Dusenbury  v. 
Habisreitinger,  72  Misc.  Rep.  61,  129  N.  Y.  Supp.  2. 

[3]  As  to  the  rent  accruing  after  the  preferential  transfers,  and 
as  to  the  loss  suffered  by  plaintiff  in  reletting  the  premises  at  a  lower 
rental,  the  plaintiff  cannot  be  considered  a  creditor  who  had  suffered 
"loss"  by  reason  of  such  transfers.  The  lease  created  a  contingent 
liability,  which  only  ripened  into  a  debt  as  the  premises  were  used  or 
as  the  rent  of  each  month  fell  due.  Sanford  v.  Rhoads,  113  App.  Div. 
782-784,  99  N.  Y.  Supp.  407. 

The  authorities  which  construe  other  statutes  fixing  liability  upon 
directors  of  corporations  for  debts  contracted  and  payable  within  a 
limited  period,  or  debts  existing  at  the  time  of  making  a  report,  are 
not  controlling  in  determining  the  liability  of  these  defendants.  While 
it  has  been  held,  construing  the  statute  under  which  this  action  has 
been  brought,  that  the  action  can  be  maintained  by  a  tort  creditor,  al- 
though not  a  judgment  creditor  at  the  time  of  the  transfers  complained 
of  (Kain  v.  Larkin,  4  App.  Div.  209,  38  N.  Y.  Supp.  546),  it  must 
also  be  shown  that  the  liability  of  the  corporation  for  the  tort  which 
was  the  basis  of  the  judgment  had  accrued  before  the  transfers  were 
made.  Ginsberg  v.  Automobile  Coaching  Co.,  151  App.  Div.  627,  136 
N.  Y.  Supp.  354. 

[4]  The  plaintiff  was  undoubtedly  a  creditor  at  the  time  of  the 
prohibited  transfers.  The  only  question  to  be  determined  is  the  "full 
extent  of  any  loss"  which  it  suffered  by  reason  of  the  violation  of  the 
statutes.  As  was  said  in  Lodi  Chemical  Cp.  v.  National  Lead  Co.,  41 
App.  Div.  535,  58  N.  Y.  Supp.  717: 

"The  polloy  underlying  each  statute  Is  the  same,  rtz. :  The  object  to  be  ac- 
complished by  it  Is  to  secure  equality  among  all  creditors  of  the  corporation, 
and  to  prevent  fmudntent  transfers  in  derogation  or  In  fraud  of  their  rights.' 
O'Brien  v.  East  River  Bridge  C!o.,  36  App.  Div.  24  [55  N.  T,  Supp.  206].  •  ♦  • 
The  underlying  purpose  of  the  statute,  therefore,  belag  to  secure  equality 
among  creditors,  that  purpose  should  be  effectuated,  and  not  destroyed. 
•  •  •  If  the  design  and  purpose  of  the  forty-«Ighth  section  (now  section 
66)  is  to  secure  equality  among  creditors,  it  would  be  inconsistent  to  allow 
one  creditor,  by  means  of  the  right  of  action  given  by  the  statute,  to  gain 
that  preference  through  the  law  which  another  creditor  Is  prohibited  from 
getting  directly  from  the  debtor  by  the  same  law.  It  would  be  lnconaequ«it 
to  hold  that  by  means  of  a  suit,  brought  by  one  creditor  i^^lnst  another, 
upon  a  statute  Intended  to  secure  equality  of  distribution,  the  creditor  sulog 
could  Becnre  preference  to  himself,  and  deftet  the  pnzpow  of  the  statute.** 
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This  principle  has  been  recently  applied  in  Curran  v.  Oppenheimer, 
164  App.  Div.  746,  150  N.  Y,  Supp.  369,  in  an  action  brought  under 
sections  90  and  91  of  the  General  Corporation  Law  (Consol.  I<aws,  c. 
23),  In  that  case,  referring  to  Darcy  v.  Brooklyn  &  New  York  Ferry 
Co.,  196  N,  Y.  99,  89  N.  E.  461.  26  U  R.  A.  (N.  S.)  267,  134  Am.  St. 
Rep.  827  (cited  by  respondent  herein  in  support  of  the  jurisdiction  of 
the  court),  and  Hurd  v.  New  York  &  Commercial  Steam  Laundry  Co., 
167  N.  Y.  89,  60  N.  E.  327,  the  court  said,  164  App.  Div.  at  page 
749, 150  N.  Y.  Supp.  at  page  372 : 

"It  iB  true,  as  stated  in  the  autborlUee  dted,  that  the  assets  ot  a  corpora- 
tioD  constitute  a  trust  fund  for  the  payment  of  its  debts,  and  that  the  creditor 
rannot  be  wrongfully  deprived  of  bis  equitable  lien  thereon.  But  it  by  no 
means  follows  that  the  mere  failure  to  formally  go  through  dissolution  pro- 
ceedings entitles  a  creditor,  In  the  absence  of  proof  of  frand  or  bad  faith,  to 
recover  from  the  directors  the  amount  of  his  claim,  where  It  afflrmatlTely 
appears  that  he  would  not  be  entitled  to  the  payment  of  any  part  of  It, 
had  the  corporation  been  thus  dissolved.  A  creditor's  remedy,  under  a  altua- 
Hon  similar  to  that  presented  by  this  record,  I  think  extends  only  to  the 
prcq)erty  which  would  have  been,  but  for  the  action  of  the  directors,  awUca- 
ble  to  the  payment  of  his  claim.  If  this  be  so,  then  all  that  r^alns  Is  to 
ascertain  how  much,  if  anything,  the  plaintifl  wotdd  have  received  in  case 
the  corporation  had  been  formally  dissolved." 

In  Pennsylvania  R.  R.  Co.  v,  Peddrick  (D.  C)  234  Fed.  781-786, 
the  court  said: 

"The  defendants  contend  that,  before  plaintiff  could  maintain  Its  action 
to  recover  its  'loss'  from  the  directors,  there  must  have  been  an  accounting 
to  ascertain  such  loss,  and  that  the  'loss*  could  not  be  proved  by  evidence 
taken  on  this  trial,  I  cannot  so  constme  this  statute.  There  la  always  diffi- 
culty lo  proving  the  damages  In  sndi  a  case,  but  I  thlntc  the  *l088'  sustained 
was  the  sum  plalntifC  would  have  received,  had  the  corporation  been  wound 
up  and  its  property,  so  far  as  improperly  transferred,  converted  to  money  and 
applied  to  the  payment  of  Its  debts  pro  rata." 

In  the  instant  case  there  is  no  difficulty  in  determining  the  full  ex- 
tent of  the  loss  suifered  by  the  prohibited  transfers.  Ihe  defendant 
Fontana  was  at  the  time  a  creditor  of  the  corporation  for  money  ad-' 
vanced  for  salaries  and  upon  three  notes,  all  past  due,  amounting  on 
February  29,  1916  to  $1,731.76.  The  plaintiff,  in  its  action,  which 
was  then  pending,  subsequently  recovered  a  judgment  for  $369.81. 
The  total  debts  of  the  corporation,  therefore,  amounted  at  that  tinie 
to  $2,101.57.  The  total  assets  of  the  corporation  were  $1,249.34.  The 
amount  of  plaintiff's  loss,  therefore,  was  $219.84,  for  which  amount, 
with  interest  from  February,  29,  1916,  judgment  should  have  been 
awarded. 

[5]  The  order  entered  January  5,  1917,  amending  the  judgment  of 
November  6, 1916,  and  increasing  the  amount  of  recovery  from  $936.33 
and  costs,  "so  that  the  same  shall  be  in  the  sum  of  $l,d(X),  besides  the 
costs  and  interests,"  was  without  authority.  The  time  within  which 
the  court  was  required  to  render  judgment  under  section  119  of  the 
Municipal  Court  Code  had  been  extended  by  stipulation  to  November 
6,  1916,  on  which  date  the  decision  was  rendered  in  favor  of  plaintiff 
for  $936.33,  which  was  the  total  amount  of  plaintiff's  claim,  less  $100, 
and  judgment  was  entered  thereon  for  $994.33. 
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The  second  cause  of  action  set  forth  in  the  complaint  was  for  the 
February  rent,  amounting  to  $100,  and  a  specific  motion  had  been  made 
to  dismiss  the  c(Hnplaint  as  to  that  cause  of  action.  Although  the  affi- 
davit upon  which  the  motion  to  amend  was  granted  stated  that,  in  sub- 
mitting his  brief,  counsel  "inadvertently  gave  the  figures  for  which 
judgment  was  asked  for  in  the  sum  of  $936.33,*'  we  cannot  assume  that, 
in  rendering  a  decision  for  a  specific  amount  tvithout  interest,  the  court 
was  unmindful  of  the  claim  as  to  which  evidence  had  been  presented, 
and  of  the  fact  that  the  complaint  claimed  that  i^intifif  was  entitled 
to  an  amount  larger  than  the  amount  awarded,  together  with  interest, 
especially  as  the  exact  difference  was  the  amount  of  one  of  the  allied 
causes  of  action. 

The  order  appealed  from  resulted  in  the  entry  of  a  judgment  which 
is  not  in  accord  with  the  only  decision  rendered  by  the  court,  and  which 
was  not  entered  until  nearly  six  weeks  after  the  expiration  of  the  time 
within  which  defendants  were  required  to  appeal  from  the  judgment  in 
order  to  protect  their  rights.  Manifestly  the  court  had  no  power,  near- 
ly two  months  after  the  entry  of  the  judgment,  to  amend  the  judgment 
by  increasing  it  to  an  amount  in  excess  of  the  amount  stated  in  its  de- 
cision. Vitale  V.  Gants,  123  N.  Y.  Supp.  45,  citing  Heath  v.  N.  Y. 
Building  Loan  Banking  Co.,  146  N.  Y.  260, 40  N.  £.  770.  As  stated  in 
Heinitz  v,  Darmstadt,  140  App.  Div.  252,  253,  125  N.  Y.  Supp.  109, 
110: 

"A  trial  court  may  not,  after  the  final  ludgm«it,  hj  amendment,  diange  a 
ruling  upon  the  law.  or  alter  the  decisl<»i  uixm  the  merits,  for  by  so  doing, 
the  substantial  rights  of  the  adverse  party  would  be  really  affected."  Bohlen 
V.  U.  £.  R.  Co..  121  N.  Y.  Md,  24  N.  B.  832 ;  Smith  v.  Smith,  m  A.p9-  DlT. 
480^  106  N.  T.  Supp.  187. 

The  amendment  and  increase  of  the  juctement  in  the  instant  case  was 
not  tiie  correction  of  a  judgment  for  an  '^rror  in  form  or  substance," 
within  the  meaning  and  intent  of  section  6,  subd.  7,  of  the  Municipal 
Court  Code.  Such  errors,  as  was  pointed  out  in  Petsche  v.  MacDon- 
ald,  94  Misc.  Rep.  655,  158  N.  Y.  Supp.  494,  "must  be  found  in  the 
record  itself."  Nor  was  such  an  amendment  witiiin  the  power  of  the 
court  under  section  724  of  the  Code  of  Civil  Procedure,  now  applicable 
to  tfie  Municipal  Court,  which  is  limited  to  cases  arising  from  the 
mistakes,  inadvertence,  surprise,  or  excusable  neglect  of  the  party  seek- 
ing relief.  Lackner  v.  Ameiican  Clothing  Co.,  112  App.  Div.  438,  441, 
98  N.  Y.  Supp.  376;  Barron  v.  Feist,  51  Misc.  Rep.  589.  101  N.  Y. 
Supp.  72. 

The  order  amending  the  judgment  must  therefore  be  reversed,  with- 
out costs,  and  the  judgment  as  amended  must  be  vacated,  and  the  judg- 
ment of  November  6,  1916,  modified,  with  $25  costs  to  appellant,  by 
reducing  the  same  to  the  sum  of  $219.84,  with  interest  from  February 
29,  1916,  with  proper  costs  in  the  court  below.   All  ccaicur. 
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MAGOIO^S  et  al.  t.  ISDSON  BROS. 
(Supreme  Court,  Special  Term,  M<niroe  County.   March  27,  1917.) 

(Bvllahui  ly  the  Court.) 

X.  Saixs  4=s>261(4>5) — ^Wabbaio'T — Exfbebs  Wabbarty — Impliw  WabSiaittt. 
Mere  words  of  coimnenaatlon,  puffintr,  or  "dealer's  talk,"  which  do 
not  amount  to  an  expieea  statement  of  facts  as  to  the  kind,  character,  or 
description  of  goods,  do  not  constitute  an  express  warranty,  so  that  a 
sale  (Ht  cheese  of  "excellent"  qoallty  Implies  no  special  warranty,  and 
the  purchaser  mnst  rdy  upon  his  implied  warranty  that  the  goods  are 
merchantable. 

[Ed.  Kote. — For  other  cases,  see  Sales,  Cent  Dig.  H  T^O.  786.] 

Z  SALB8  49»271r<!oinSAOT — Sau  bt  Sauflb. 

There  mnst  be  a  meeting  of  the  minds  of  the  parties  to  constitute  a 
contract,  and  where  parties  In  the  sale  of  goods  are  not  dealing  with 
reference  to  the  same  Bample,  so  that  their  minds  do  not  meet  upon  the 
same  subject-matter,  and  where  the  purchaser,  with  knowledge  of  the  mis- 
take that  the  sample  received  by  him  was  not  the  one  according  to  which 
he  Intended  to  order,  nevertheless  accepts  and  pays  for  the  goods  received, 
his  act  in  Toluntarily  accepting  them  with  knowledge  of  the  mistake  con- 
stitutes a  contract,  and  creates  only  an  implied  warranty  of  merchanta- 
bUlty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  gS  769-771.1 

8.  Sales  «=>286(2),  445(5)— Wabbantt — Acckptance — NonCB  of  Bbbach. 

Under  section  180  of  the  Personal  Property  Law,  added  by  Laws  1911, 
c.  571,  an  Implied  as  well  as  an  express  warranty  survives  acceptance ; 
but  the  purchaser  is  required  to  give  notice  to  the  seller  of  the  alleged 
hreach  within  a  reasonable  time  after  the  purchaser  knows  or  ought  to 
know  ot  the  breach,  which  means  a  notice  within  such  a  time  as  an  ot^- 
nary  carefal  man  would  give,  in  view  of  the  character  of  the  goods  and 
the  circumstances  of  the  sale ;  and  the  suffldency  of  the  notice  may  or 
may  not  be  a  question  of  law  or  of  fact  depending  upon  the  condition 
of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  H  807.  1807.] 

Action  by  Harry  Maggioros  and  Spiro  Rousos  against  Edson  Bros. 
Motion  by  plaintiffs  for  a  new  trial  on  the  judge's  minutes  denied. 

Merle      Sheffer,  of  Rochester,  for  the  motion. 
Sutherland  &  Dwyer,  of  Rochester,  opposed. 

RODENBECK,  J,  [1]  1.  There  is  no  warranty  involved  in  the 
transaction  out  of  which  this  action  arose,  except  that  of  merchanta- 
bility. Whatever  conclusion  may  be  arrived  at  as  to  the  contract  that 
existed  between  the  parties,  there  was  no  express  warranty.  Even  if 
it  should  be  held  that  the  letters  which  passed  between  the  parties  con- 
stituted a  contract  between  them,  there  is  nothing  in  these  letters  cre- 
ating an  express  warranty.  The  word  "excellent,"  used  in  one  of  the 
letters  and  relied  upon  on  this  motion,  does  not  create  an  express  war- 
ranty. It  is  a  mere  characterization  or  commendation  of  defendant's 
goods.  Mere  "puffing,"  or  "dealer's  talk,"  does  not  constitute  an  ex- 
press warranty  (35  Cyc.  383,  384) ;  nor  does  a  statement  of  the  seller's 
^nion  (Personal  Property  Law,  §  93,  added  by  Laws  1911,  c.  571). 
The  letter  in  which  the  word  "excellent"  is  used  shows  that  the  de- 
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fendants  were  not  making  any  promise  or  affirmation  of  fact  with  ref- 
erence to  the  cheese ;  for,  while  they  said  that  the  cheese  that  they  had 
on  hand  was  of  excellent  quality,  they  proposed  to  forward  a  case  for 
the  approval  of  the  plaintiffs,  and  this  was  done.  The  following  ex- 
pressions have  been  held  not  to  constitute  an  express  warranty :  "XX 
pipe  iron"  (Dounce  v.  Dow,  64  N.  Y.  411) ;  "extra  fine"  peas  (Waeber 
V.  Talbot,  43  App.  Div.  180,  59  N.  Y.  Supp.  396) ;  "best  piece  of  cloth 
in  the  market"  (Strauss  v.  Salzer,  58  Misc.  Rep.  573,  109  N.  Y.  Supp. 
734);  "unsurpassed  and  unsurpassable"  (League  Cycle  Co.  v.  Abra- 
hams, 27  Misc.  Rep.  548,  58  N.  Y.  Supp.  306);  "very  fine  stock" 
(Stumpp  V.  Walker  Co.  [Sup.]  84  N.  Y.  Supp.  912) ;  "suitable  and 
proper  for  New  York  City  market"  (Bartlett  v.  Hoppock,  34  N.  Y.  118, 
88  Am.  Dec.  428);  "very  good  condition"  (Ginsberg  v.  Lawrence 
[Sup.]  121  N.  Y.  Supp.  337) ;  "very  fine  reading-matter,  fit  for  anybody 
to  read"  (St.  Hubert  Guild  v.  Quinn,  64  Misc.  Rep.  336,  118  N.  Y. 
Supp.  582) ;  "sound  corn"  (Lawton  v.  Keil,  61  Barb.  558) ;  and  "good 
excellent  butter"  (Greenthal  v.  Schneider,  52  How.  Pr.  153).  No  par- 
ticular phraseology  is  necessary  (Oneida  Mfg.  Co.  v.  Lawrence,  4  Cow. 
440) ;  but  there  must  be  an  express  and  direct  affirmation  of  the  kind, 
character  or  description  of  the  goods  (Chapman  v.  Murch,  19  Johns. 
290,  10  Am.  Dec.  227),  upon  which  the  purchaser  relies  (Crocker- 
Wheeler  El.  Co.  v.  Johns-Pratt  Co.,  29  App.  Div.  300,  51  N.  Y.  Supp- 
793). 

[2]  2.  But  the  word  "excellent"  constitutes  no  part  of  the  contract 
actually  made  between  the  parties.  There  was  a  mistake  in  the  delivery 
of  the  sample  case  of  cheese  sent  to  the  plaintiffs,  and  the  plaintiffs  were 
ordering  from  the  sample  case  erroneously  received  while  defendants 
were  selling  from  the  one  sent  to  plaintiffs  but  not  delivered.  There 
was  no  contract  under  such  circumstances.  The  minds  of  the  parties 
did  not  meet.  After  the  five  cases,  however,  were  shipped  to  Rochester, 
plaintiffs  voluntarily  honored  the  sight  draft,  received  the  goods,  and 
then  wrote  to  defendants  that  they  accepted  the  goods.  Their  receipt 
and  acceptance  of  the  goods  constituted  a  contract.  But  this  contract 
was  without  any  express  warranty.  Whether  we  regard  the  contract  as 
having  been  made  by  correspondence  or  by  the  receipt  and  acceptance 
of  the  goods,  there  was  no  implied  warranty  other  than  that  of  mer- 
chantability. Even  if  the  word  "excellent"  be  treated  as  a  part  of  the 
contract  between  the  parties,  it  did  not  import  an  implied  warranty. 
The  statute  provides  what  shall  constitute  an  implied  warranty.  Where 
goods  are  sold  by  description,  there  is  an  implied  warranty  that  the 

foods  shall  correspond  with  the  description  (Personal  Property  Law, 
95,  added  hy  Laws  1911,  c.  571);  but  this  language  does  not  apply 
to  the  situation  in  this  case.  There  was  no  sale  by  description  except 
as  to  the  word  "Provoloni."  The  word  "excellent"  fonns  no  part  of 
the  description  of  the  goods.  It  was  a  mere  word  of  commendation, 
characterization,  or  expression  of  opinion.  The  correspondence  shows 
that  the  defendants  were  not  attempting  to  sell  the  goods  on  the 
strength  of  this  expression,  but  rather  upon  the  sample  case  which  they 
forwarded.  The  .term  used  in  the  statute  should  be  confined  to  the 
cases  where  the  identification  of  the  goods  which  was  the  subject-mat- 
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ter  of  the  bai^fain  depends  upon  the  description.  Williston  on  Sales,  p. 
296.  The  only  word  that  can  be  said  to  be  a  descriptive  word  in  the 
corre5p<»idence  is  "Provoloni,"  and  there  is  no  issue  about  the  character 
of  the  cheese  in  this  respect.  If  the  contract  was  made  when  the 
goods  were  received  and  accepted  by  the  plaintiffs,  there  was  obviously 
no  implied  warranty  except  that  of  merchantability.  There  is  no  im- 
plied warranty  of  quality,  and  even  where  goods  are  bought  by  descrip- 
tion the  only  implied  warranty  is  that  of  merdiantability.  Personal 
Property  Law,  §  96,  added  by  Laws  1911,  c.  571.  This  the  court  charg- 
ed, and  is  the  only  instruction  to  which  the  plaintiffs  were  entitled.  So 
that,  whether  the  contract  be  viewed  as  one  made  up  from  the  corre- 
spondence or  from  the  receipt  and  acceptance  of  the  goods,  there  was 
no  express  warranty,  and  no  implied  warranty,  except  that  of  mer- 
chantability. 

[3]  3.  Whatever  warranty  existed,  the  plaintiffs  were  required  to 
show  that  they  had  given  defendants  notice  of  the  alleged  breach  of 
warranty  within  a  reasonable  time  after  they  knew  or  ought  to  have 
known  of  such  breach.  Personal  Property  Law,  §  130,  added  by  Laws 
1911,  a  571.  This  provision  is  intended  for  the  protection  of  the  sell- 
er. The  design  of  it  is  to  give  the  seller  an  early  notice  of  the  alleged 
defects.  The  statute  does  not  purport  to  say  what  shall  constitute  a 
reasonable  time,  and  that  question  may  become  one  of  fact  or  of  law, 
according  to  tiie  circumstances.  It  was  a  question  of  law  so*  far  as  the 
cheese  was  ccmcemed,  aside  from  the  IS  pieces.  No  notice  whatever 
was  given  with  reference  to  the  remainder  of  the  cheese.  Defects  to 
which  attention  was  not  called  were  waived.  Littlejohn  v.  Shaw,  159 
N.  Y.  188,  53  N.  E.  810;  Rochevot  v.  Wolf,  96  App.  Div.  506,  89  N. 
Y.  Supp.  142;  Mills  v.  Knickerbocker  Hat  Co.,  76  Misc.  Rep.  446,  135 
X.  Y.  Supp.  5.  The  com])Iaint  included  the  remainder  of  the  cheese, 
but  this  is  not  a  notice  within  tiie  statute.  The  purpose  of  the  statute 
was  to  ipve  the  seller  notice  before  suit,  and  not  by  suit  Aside  from 
this  view,  the  action  was  not  brou^t  until  about  two  months  after  the 
receipt  of  the  goods.  The  evidence  was  uncontradicted,  and  there  was 
no  question  of  fact  to  submit  to  the  jury  upon  the  subject  of  notice,  so 
far  as  the  remainder  of  the  cheese  was  concerned,  and  the  court  prop- 
erly ruled  upon  it  as  a  question  of  law.  As  to  the  18  pieces  the  notice 
was  given  about  two  weeks  after  the  receipt  of  the  cheese.  Plaintiffs 
examined  the  cheese,  and  it  was  their  duty  to  examine  all  of  it,  and  if 
there  was  anything  wrong  with  the  remainder  they  were  required  to 
notify  the  defendants.  The  evidence  shows  that  any  defects  in  the 
cheese  could  have  been  readily  detected,  and  there  was  no  defect  which 
was  not  discoverable  upon  reasonable  examination.  League  Cycle  Co. 
v.  Abrahams,  27  Misc.  Rep.  548,  553,  58  N.  Y.  Supp.  306.  The  sole 
complaint  made  was  with  reference  to  the  18  pieces  of  cheese,  and 
whether  a  reasonable  notice  was  given  of  the  condition  of  these  pieces 
was,  under  the  circumstances,  a  question  of  fact,  and  not  one  of  law, 
and  was  properly  submitted  to  the  ^ury. 

The  motion  is  denied.    So  ordered. 
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KINOS  COUNTY  LIGHTING  CO.  T.  WOODBURT.  Atty.  Gen.,  et  aL 


(Sasnvme  Court,  Appellate  DiTttdon.  Ilrst  Department.   Ik^tSl  S,  1917.) 

1.  BlFBBEnCE  <S=»S(1) — COUFTTUOBT — STATUTE. 

The  fact  that  referring  an  equitable  cause  for  trial  would  be  more 
convenient  and  lessen  the  court's  burden  Is  not  determinative,  where  one 
party  objects  to  reference ;  but  the  case  must  come  within  the  provisions 
of  Code  Civ.  Proc  §  1013,  providing  for  compulsory  reference  "where  the 
trial  will  require  the  examination  of  a  long  account,  on  either  side,  and 
will  not  require  the  decision  of  difficult  Questions  of  law." 

[Ed.  Note.— For  other  cases,  see  Befereuce,  Cent  Dig.  H  13,  14,  20.] 

2.  Befekencb  «=»7(S)— Gompuiaobt— Appuoatioi*  or  STAroTE, 

Code  Civ.  Proc.  S  1013,  allowing  cooipulsor;  reference  In  certain  cases, 
applies  to  suits  In  equity  as  well  as  to  actions  at  law. 
CBd.  Note.— For  other  cases,  see  Referaice,  Cent.        |  10.] 

8.  BBFBBBNOI  «S98(^--C01(PUU0BT— EXAHXHATtOR  OV  AOOOVIITB. 

Code  ClT.  Proc.  f  1013,  providing  for  compulsory  reference  "where  the 
trial  will  require  the  examination  of  a  long  account,  on  either  side," 
does  not  apply  where  accounts  are  merely  collateral  or  incidentally  la- 
TOlved,  but  the  examination  of  such  accounts  must  be  directly  In  Issue. 

[Ed.  Note. — For  other  cases,  see  Beference,  Cent.  Dig.  |  23.] 

4.  Befebenck  ^8(8) — Coupulbobt— Dxahinatxon  of  Accountb  Ihoidektai. 

TO  IBSUB. 

In  actum  to  xeatraln  enfwcouent  of  Laws  1916,  e.  601,  reducing  price 
of  gas.  the  fact  that  plaintlfr  might  Incidentally  have  to  refer  to  books  of 
accounts  to  show  earnings  and  expenses  did  not  make  a  case  for  com- 
pulsory reference,  provided  by  Code  Civ.  Proc.  |  1013,  "where  the  trial 
will  require  the  examination  of  a  long  account,  on  either  ^de,  and  will 
not  require  the  decision  of  difficult  questions  of  law." 

[Ed.  Note. — For  other  cases,  see  Befferraice,  Oaxt,  Dig.  |  23.1 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Kings  County  Lighting  Comfrany  against  Egburt  E- 
Woodbuiy,  as  Attorney  General,  and  others.  From  an  order  granting 
a  motion  to  appoint  a  referee  to  hear  and  determine  issues,  plaintiff 
appeals.   Order  reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SCOTT, 
SMITH,  and  SHEARN,  JJ. 

Samuel  F.  Moran,  of  New  York  City,  for  appellant 
Edgar  Brombetger,  of  New  York  City,  for  respondents. 

SCOTT,  J.  The  sole  question  of  law  presented  on  this  appeal  is 
as  to  the  power  of  the  court  to  make  a  compulsory  order  of  reference. 
The  action  is  in  equity,  and  is  brought  to  restrain,  for  alleged  uncon- 
stitutionality, the  enforcement  of  chapter  604  of  the  Laws  of  1916, 
amending  chapter  125  of  the  Laws  of  1906;  the  effect  of  the  amend- 
ment being  to  reduce  the  price  of  gas  supplied  to  others  than  the  city 
of  New  York,  in  the  Thirtieth  and  Thirty-First  wards  of  the  city 
of  Brooklyn,  from  $1  per  1,000  cubic  feet  to  80  cents.  The  plaintiff's 
field  of  operation  comprises  the  territory  affected,  in  which  it  and  its 
predecessors  have  continuously  supplied  gas  since  the  year  1889.  It 
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serves  a  peculation  of  about  78,000  persons,  and  had  a  pUmt  and  prop- 
erty estimated  to  be  worth  upwards  of  $4,500,000. 

The  complaint  alleges  tiiat  to  compel  a  reduction  of  the  prie^  of  gas  • 
to  80  cents  per  1,000  cubic  feet  would  be  unreasonable  and  confisca- 
tory, because  that  rate  would  not  produce  sufficient  revenue  to  pay 
the  cost  of  manufacture  and  distribution  and  also  allow  a  fair  and 
reasonable  return  upon  the  capital  employed  in  the  service.  This  it  is 
complained  would  be  to  deprive  the  {dauitiff  of  its  property  without 
due  process  of  law,  thus  violating  both  the  federal  and  die  state  Con- 
stitutions. The  conq>laint  is  a  long  one,  whidi  is  mainly  takoa  Up  widi 
a  history  of  the  various  acts  of  the  Legislature  affecting  the  price 
of  gas,  and  with  a  recitation  of  certain  proceedings  before  the  Pub- 
lic Service  Commission,  First  District,  upon  a  complaint  as  to  the 
price  chained  for  gas  by  the  plaintiff.  The  answers  are  in  effect  gen- 
eral denials. 

[1,2]  It  is  quite  evident  that  the  trial  of  the  cause  maybe  a  pro- 
tracted one.  It  will  be  necessary  for  the  plaintiff  to  prove  the  value 
of  its  investment,  its  cost  of  operation  and  its  actual  income  at  the 
rate  charged  before  the  taking  effect  of  the  diallenged  act,  and  its 
probable  income  if  that  act  be  put  into  force.  -  Doubtless  it  would  be 
more  convenient  for  counsel,  and  would  lessen  the  burden  upon  the 
court,  if  the  cause  were  sent  to  a  referee  for  trial ;  but  that  considera- 
tion is  not  determinative  of  the  present  question,  which  has  to  do  with 
an  attempt  to  impose  a  reference  compulsorily  up(m  an  objecting  liti- 
gant. The  aulhori^  for  ordering  such  a  reference  must  be  found  un- 
der secticm  1013  of  the  Code  of  Civil  Procedure,  which  is  ^plicable 
as  well  to  suits  in  equity  as  to  actions  at  law.  That  section  reads  as 
follows : 

"The  court  may,  of  Its  own  moUon,  or  upon  the  application  of  either  party, 
without  the  consent  of  the  other,  direct  a  trial  of  the  issues  of  fact,  1^  a 
referee,  where  the  trial  will  regnlre  the  examination  of  a  long  account,  on 
either  side,  and  will  not  require  the  decision  of  difficult  Questions  of  law.  In 
an  acti<m,  triable  by  the  court*  without  a  jury,  a  referwce  may  be  made,  as 
prescribed  In  this  section,  to  decide  the  whole  Issue,  or  any  of  the  Issues; 
or  to  report  the  referee's  finding,  upon  one  or  more  apedflc  questi<»iB  of  fact. 
Involved  In  tbo  iaaa^*' 

[3]  The  learned  court  at  Special  Term  correctly  apprehended  the 
limitation  upon  the  power  of  the  court  to  order  a  compulsory  reference, 
which  it  expressed  in  the  following  terms: 

"It  Is  equally  well  settled  that  In  an  action  In  equity,  where  no  absolute 
right  to  trial  by  jury  exists,  It  Is  nevertheless  a  prerequisite  to  granting  a 
eoiiq>ulsory  order  of  reference  to  show  that  the  case  falls  within  the  legisla- 
tive authority  to  order  such  a  reference.  In  other  words,  it  must  ai^>ear  that 
the  trial  wlU  require  the  examination  of  a  long  account  on  either  side,  and 
wUl  Aot  require  the  dedsiw  of  a  difficult  question  of  law.  Section  1013, 
Code  ClT.  Proc. ;  Oamp  v.  IngeraoU  [86  N.  T.  438] ;  Tha^  t.  McNaughton, 
UT  N.  T.  m,  113, 114  122  N.  B.  662].  It  ts  also  well  recognized  that  a  coDiml- 
aory  reference  may  not  be  ordered  where  the  accounts  to  be  examined  do  not 
directly  arise  in  the  action,  whether  upon  the  complaint  therein  or  the  de- 
fense, but  are  merely  collaterally  or  Incidentally  involved.  Ealn  v.  Delano, 
ru  Abb.  Prac.  (N.  S.)]  36;  Doyle  t.  M.  E.  K,  Co.,  136  N.  T.  505,  610  [32  N. 
B.  lOOQ ;  Importers'  &  Traders'  Nat  Bank  v.  W«ner,  64  App.  Dlv.  436,  439, 
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[66  N.  Y.  Snpp.  99^ ;  Bents  t.  Garleton  Hovey  Co.,  114  App^  Dir.  865  p.00 
N.  T.  Snpp.  2«B." 

The  question  to  be  deteimined,  therefore,  is  whetfier,  within  the 

■meaning  of  -section  1013  of  the  Code,  it  appears  that  the  trial  of  the 
action  will  require  the  examination  of  a  long  account,  not  merely  col- 
laterally or  incidentally  involved,  and  will  not  require  the  decision  of 
difficult  questions  of  law. 

[4]  In  our  opinion  it  cannot  be  said  that  the  trial  will  involve  the 
examination  of  a  long  account  as  those  words  are  construed  by  the  ad- 
judicated cases.  It  is  true  that,  in  order  to  establish  certain  facts 
which  it  will  be  incumbent  upon  the  plaintiff  to  prove,  reference  may 
be  necessary  to  its  books  of  account ;  but  such  reference  will  be  merely 
incidental,  and  it  is  by  no  means  certain  that  even  this  reference  to  the 
books  of  account  will  have  to  be  made  before  the  court.  In  Loverin 
v.  Lenox  Corporation,  35  App.  Div.  263,  54  N.  Y.  Supp.  724,  the  ac- 
tion was  by  an  architect  to  recover  his  commission  based  upon  the 
cost  of  tlie  building.  There  had  been  a  large  number  of  contractors, 
and  it  was  urged  in  support  of  a  motion  for  a  compulsory  reference 
that  it  would  be  necessary  to  examine  all  of  their  accounts,  in  order 
to  ascertain  the  cost  of  the  buildii^f.  The  motion  was  denied,  the 
i:ourt  saying: 

*.'It  has  been  repeatedly  held  tbat  the  account  referred  to  In  the  statute 
must  be  either  an  account  of  one  or  both  of  the  parties,  or  one  which  Is  di- 
rectly Involved  in  the  action.  In  other  words.  If  It  is  Incidental  or  collateral  to 
the  cause  of  action,  it  Is  not  such  an  account  as  Is  contemplated  by  the  stat- 
ute, even  though  It  contains  many  items  and  may  become  the  subject  of 
examination  upon  the  trial  [dttng  cases]." 

In  C.  &  C.  Electric  Co.  v.  Walker  Co.,  35  App.  Div.  426,  54  N. 
Y.  Supp.  810,  the  action  was  for  royalties  upon  sales  of  patented  arti- 
cles by  the  defendant.  A  compulsory  reference  of  all  the  issues  was 
ordered  at  Special  Term  and  sought  to  be  sustained  on  appeal,  be- 
cause, as  it  was  said,  it  would  be  necessary  to  examine  the  books  of 
account  of  the  defendant  in  order  to  ascertain  the  amount  of  its  sales, 
and  thus  determine  the  sum  upon  which  royalties  were  due.  The  or- 
der was  reversed  by  this  court  upon  the  same  grounds  as  those  stated 
in  the  case  last  above  cited. 

It  is  true  that  both  of  these  cases  were  actions  at  law ;  but,  as  has 
already  been  observed,  section  1013  of  the  Code  governs  equally  both 
actions  at  law  and  suits  in  equity.  Camp  v.  Ingersoll,  86  N.  Y.  433, 
which  is  a  leading  case,  was  a  suit  in  equity,  or  at  least  was  assumed 
to  be  such  for  the  purposes  of  the  decision  as  to  its  ref erability.  The 
ultimate  fact  to  be  determined  was  the  value  of  the  capital  stock  of 
a  corporation,  and  it  was  conceded  that  to  ascertain  that  value  it  would 
be  necessary  to  examine  the  books  of  account  of  the  corporation. 
The  Court  of  Appeals  held  that  this  circumstance  did  not  make  the 
cause  referable  under  section  1013  of  the  Code,  because  the  accounts 
to  be  examined  within  the  purview  of  that  section  "must  be  the  im- 
mediate object  of  the  action,  or  the  ground  of  defense,  and  must  be 
directly  and  not  collaterally  involved."  The  courf  expressly  recog- 
nized, as  we  recc^ize  in  the  present  case,  that  a  reference  might  af- 
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ford  a  more  convenient  method  of  tiyin^  the  cause  than  to  try  it  in 
court,  and  that  a  trial  before  the  court  might  prove  to  be  tedious  and 
unsatisfactory,  but,  notwithstanding  that,  felt  bound  to  hold,  as  ve 
do,  tliat  the  cause  was  not  referable  against  the  objection  of  one  of 

the  parties. 

Having  arrived  at  this  conclusion,  it  is  unnecessary  to  inquire  wheth- 
er any  difficult  questions  of  law  will  require  decision,  although  it  seems 
quite  probable  that  some  such  may  arise.  We  feel  constrained  to  hold, 
upon  the  authorities  above  referred  to  and  many  others,  that  the  ac- 
tion is  not  c«ie  in  which  a  compulsory  referrace  to  hear  and  deter- 
mine can  be  ordered. 

The  order  appealed  from  must  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  denied,  with  $10  costs.  Order  filed. 
All  concur. 


(98  Misc.  Rep.  355) 

KAJITOB  T.  OOHN  et  A 
{SoDTeme  Court,  Trial  Term.  Kings  Count?.  January, 

1.  EnOFFEL  4^:902 — EQUITABUG  ESTOPPEL — GbOUHDS. 

Any  act,  omission,  or  concealment  InvolTlng  a  breach  of  legal  or  equita- 
ble dut.T.  and  wblch  is  Injurious  to  another,  Butffces  as  a  basis  upoo 
which  to  predicate  an  estoi^l,  and.  in  dealing  with  equitable  estoppel, 
neither  express  nor  Implied  fraud  necessarily  enters  Into  the  question. 

lEd.  Note.— For  other  cases,  see  Bstoppei,  Cent  Dig.  U  121-125,  127. 

For  other  deflnltions,  see  Words  and  Phraaei^  XlnA  and  Second  Series,. 
EstoptteL] 

2.  BaVOFTSL  ^906— COKDUOT. 

An  est<4n>el  by  conduct  arises  as  well  where  a  party  Is  silent  because 
ffiC  Ignorance,  and  such  ignorance  amounts  to  oegligence,  to  tbe  Injury  of 
another,  as  when  he  has  knowledge,  and  Is  under  a  duty  to  speab',  and 
flails. 

rSd.  Note.— For  otber  cases,  see  Estoppel,  Cent  Dig.  {f  28S-287.] 

8.  EsTonei.  ^3963 — ^EqniTABu;  Ebtoppkl— OaouNDs. 

It  Is  not  necessary  to  an  equitable  estoppel  that  the  parties  should  de- 
sign to  mislead,  but  it  Is  sufficient  if  the  act  Is  calculated  to  mislead  and 
actually  has  misled  another,  acting  upon  it  in  good  faith  and  exerdsing 
reasonable  care  under  the  circumstances. 

[Ed.  Note.— For  other  cases,  see  Estoppel,  Gent  Dig.  SS  126,  127.] 

4.  DowEB  ^>50 — Action  fob  Doweb— Estoppel — Rights  or  Pubchaser. 

Where  plaintiff  and  her  husband  had  separated  In  consequence  of  a 
"rabbinical  divorce,"  and  each  remarried  with  the  full  knowledge  and  ae- 
qoiescence  of  the  other,  and  In  the  honest  though  mistaken,  belief  that 
they  were  divorced  and  free  to  marry,  and  plaintlfT  lived  with  her  so- 
called  second  husband  and  under  his  name  for  20  years,  she  would  be 
deemed  a  party  to  the  creation  of  a  situation  Into  which,  without  her 
partldpatlon,  her  former  husband  would  not  have  entered,  and  was  equi- 
tably estopped  from  assertlag  a  claim  of  dower  In  real  estate  purchased 
by  Um  after  thdr  separation  and  conveyed  to  deftedants  by  the  Joint 
deed  of  himself  and  the  woman  be  bad  assumed  to  many  and  represent- 
ed to  be  his  wife. 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent.  Dig.  {  99.] 

Action  for  dower  by  Sarah  Kantor  against  Joseph  Cohn  and  others. 
Complaint  dismissed. 

^bVot  athar  cmm  im  mbw  tuple  a  KBT-NDlf  BBR  In  all  Key-Ntunbared  Dlsesta  A  lodaxaft 


Digitized  by 


384 


164  NHW  ZOBK  BUPPIiHMENT 


(Sup.Ct 


Isidor  J.  Kresel,  of  New  York  City,  for  plaintiff. 
Samuel  Kahan,  of  New  York  City,  for  defendants. 

KAPPER,  J.  Plaintifif,  claiming  to  be  the  widow  of  Simon  Rubin, 
deceased,  sues  to  recover  dower  in  two  parcels  of  real  property  of 
which  Rubin  was  seised  in  his  lifetime,  and  which  he,  with  one  named 
"Lena,  his  wife,"  conveyed,  and  which  by  subsequent  conveyances 
came  into  the  possession  of  the  defendants.  Plaintiff  and  Rubin  were 
married  in  Russia  in  1879,  and  after  living  together  there  and  in  the 
United  States  until  1893,  during  which  time  three  children  of  the 
marriage  were  bom,  they  separated  in  the  supposition  that  they  had 
become  legally  divorced.  The  so-called  divorce  was  worthless,  ft  was 
the  utterance  of  a  Jewish  rabbi,  characterized,  whenever  reference  to 
such  a  transaction  has  been  made,  as  a  rabbinical  divorce ;  its  making 
being  evidently  founded  upon  incompatibility  of  husband  and  wife, 
the  wife  determining  that  she  could  no  longer  live  with  the  husband, 
as  she  informed  the  rabbi.  Both  plaintiff  and  Rubin,  however,  looked 
upon  the  paper  given,  them  by  the  rabbi  as  sufficient  in  law  to  dissolve 
the  marital  relations,  whereupon  and  within  a  few  months  boA  again 
married;  plaintiff  marrying  Kantor,  her  present  so-called  husband, 
and  Rubin  marrying  the  said  '*Lena."  These  remarriages  were  with 
the  full  knowledge  and  acquiescence  of  both  plaintiff  and  Rubin. 
Shortly  after  marrying  Kantor,  the  plaintiff  went  with  him  to  Kan- 
sas, where  she  has  lived  with  him  and  under  his  name  for  the  past  i 
23  years.  I 

When  she  last  lived  with  Rubin,  he  was  engaged  in  the  real  estate  i 
business ;  but  it  does  not  appear  that  he  then  owned  any  real  prop- 
erty.  As  to  the  two  parcels  now  in  question,  Rubin  became  seised 
thereof  in  1904,  about  10  years  after  the  separation.   The  parties  to 
this  action  agree  that  Rubin's  real  estate  operations  since  his  marriage  j 
to  "Lena"  were  many  and  of  considerable  financial  importance ;  said  | 
"Lena"  being  the  "wife"  named  and  who  joined  in  the  making  of  all  j 
of  Rubin's  deeds  of  conveyance.   Rubin  died  5  years  ago.  Plaintiff 
professes  ignorance  in  fact  of  Rubin's  real  estate  operations,  and  I 
am  not  inclined  to  find  that  she  actually  knew  of  any  specific  purchase  i 
or  sale  of  real  propertjr  hy  him.    She  alleges  that  she  first  learned 
that  she  had  a  dower  claim  in  these  properties  about  4  years  ago,  when  I 
a  lawyer  visited  her  in  Kansas  and  apprised  her  thereof. 

The  present  action  was  brought  to  trial  before  a  jury.  The  defend-  \ 
ants  sought  to  establish  that  plaintiff's  marriage  to  Rubin  in  Russia 
was  void  upon  the  ground  that  he  had  a  former  living  wife.  This 
defense  failed  for  lack  of  proof,  and  was  so  ruled  upon  at  the  trial,  j 
The  defendants  further  interposed  the  defense  of  an  equitable  estoppel  r 
against  the  plaintiff,  and  by  consent  the  case  was  taken  from  the  jury  \ 
and  submitted  to  the  court  for  determination  upon  the  fsicts  and  the  ■ 
law.   If  this  defense  were  to  fail,  the  ]^aintiff,  being  now  the  lawful  | 
widow  of  Rubin,  would  be  entitled  to  dower,  not  alone  in  tiie  two 
parcels  of  property  .in  suit,  but  in  all  of  the  real  estate  transferred 
by  him  and  the  woman  "Lena"  as  "his  wife."   Plaintiff  argues : 

"It  Is  true  that  a  widow  may  be  estopped  In  equity  to  assert  her  dower 
rights.  But  such  an  esto^el  only  arisea  where  the  widow  has  fntuduleatiy 
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Indaced  the  creation  of  rights  which  are  iQcoQslstent  with  her  claim  of  dow^. 
It  cannot  be  fraudulent  for  a  wife  who  llvee  apart  trtm  her  husband,  and 
who  has  no  knowledge  of  his  movements  and  business  actlrltles,  to  fall  to 
warn  prosvectlTe  buyers  of  his  real  estate,  of  which  she  has  never  heard  and 
knows  nottiln&  of  the  Interest  whicfa  the  law  gives  her  Oiereln.  And  the 
widow  can  be  e8t(HK>ed  only  If  sudi  cmdnct  does  anAmnt  to  fraud." 

[1,2]  If  by  "fraud"  plaintiff  means  a  willful  cheat  or  design  to 
injure  innocent  purchasers,  she  is  correct  not  alone  in  her  facts,  but 
also  in  the  conclusion  that  her  conduct  was  not  "fraudulent."  But  it 
is  not  a  correct  statement  of  the  law  that  an  estoppel  can  arise  only 
where  the  widow  "fraudulently"  induced  the  creation  of  rights  which 
are  inconsistent  with  her  claim  of  dower.  Any  act,  omission,  or  con- 
cealment which  involves  a  breach  of  legal  or  equitable  duty  and  which 
is  injurious  to  another  suffices  as  a  basis  upon  which  to  predicate  an 
estoppel.  In  dealing  with  a  case  of  equitable  estoppel,  and  in  particu- 
lar with  that  class  of  cases  dependent  upon  ihe  application  of  the  doc- 
trine of  estoppel  by  conduct,  fraud  neither  express  nor  implied  neces- 
sarily enters  into  the  question.  An  estoppel  by  conduct  arises  as  well 
where  a  party  is  silent  because  of  ignorance,  and  such  ignorance 
amounts  to  negligence,  to  the  injury  of  another,  as  when  he  has  knowl- 
edge, and  is  under  a  duty  to  speak,  and  fails.  See  Big.  Estop.  (6th 
Ed.)  711.  The  rights  of  innocent  purchasers  who  assert  an  estoppel 
do  not  depend  upon  the  actual  title  or  authority  of  the  party  with 
whom  they  deal  directly,  but  are  derived  from  the  act  of  the  real  own- 
er which  precludes  him  from  disputing,  as  against  them,  the  existence 
of  the  title  or  power  which,  through  negligence  or  mistaken  confi- 
dence, he  caused  or  allowed  to  appear  to  be  vested  in  Ike  party  mak- 
ing the  conveyance.  McNeil  v.  Tenth  Nat.  Bank,  46  N.  Y,  329,  7 
Am.  Rep.  341. 

[3,  4]  In  so  far  as  the  instant  case  is  concerned,  this  plaintiff  knew, 
in  law,  of  her  rights  23  years  ago.  She  then  made  it  possible  by  her 
own  conduct  for  her  husband  to  enter  upon  illicit  relations  with  an- 
other woman.  People  generally  would  not  know  this,  but  could  prop- 
erly assume  that  the  relations  were  marital  and  lawful,  when  dealing 
with  the  husband  where  the  sanction  of  a  wife  was  required  to  the 
transaction.  The  estoppel  may  not  be  predicablc  of  the  mere  fact  of 
a  married  woman  leaving  her  husband  and  his  subsequent  assumption 
of  meretricious  relations  with  one  whom  he  holds  out  as  his  wife. 
But  where  the  wife  and  husband  both,  though  mistakenly,  regard  them- 
selves as  divorced  and  free  to  remarry,  and  the  husband  takes  on  such 
new  relation  in  good  faith,  the  wife  must  be  deemed  a  party  to  the 
creation  of  a  situation  which  without  her  participation  ^e  husband, 
it  must  be  assumed,  would  not  have  entered  into.  In  such  a  case  a 
purchaser  of  the  husband's  real  estate  has  represented  to  him  a  "wife" 
joinii^,  as  such,  in  the  deed,  who  but  for  the  conduct  of  tiie  lawful 
wife  would  not  have  been  placed  in  a  position  to  deceive.  It  is  not 
necessary  to  an  equitable  estoppel  that  the  party  should  design  to  mis- 
lead, but  it  is  sufficient  if  the  act  is  calculated  to  mislead  and  actually 
has  misled  another,  acting  upon  it  in  good  faith,  and  exercising  reason- 
able care  and  diligence  under  all  the  circumstances.  Queensborough 
Gas  &  El.  Co.  v.  Schoncke.  76  Misc.  Rep.  190,  136  N.  Y.  Supp.  986. 
164N.y.S.— 25 
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Equitable  estoppel  is  a  doctrine  of  comparatively  modem  growth. 
Bisp.  Eq.  (8th  Ed.)  433.  It  has  developed  largely  within  the  past 
few  years,  and  has  reiceived  not  a  little  consideration  at  the  hands  of 
judges  and  text- writers.  Undoubtedly,  excerpts  from  many  r^>orted 
cases  could  be  furnished  upon  which  an  argument  in  support  of  plain- 
tiff could  be  made  with  plausibility,  and  possibly  with  apparent  sound- 
ness. But  it  seems  to  me  that  the  basic  consideration  upon  which  it 
should  be  determined,  at  least  in  this  litigation,  where  the  defense  of 
estoppel  by  conduct  ought  to  be  upheld,  is :  Should  a  party  be  barred 
from  the  assertion  of  a  right  or  title  by  some  previous  action  or  con- 
duct on  her  part  which  would  render  the  present  assertion  of  her  ri^t 
unjust?  In  other  words:  Ought  plaintiff  to  recover?  And  anythuig 
which  shows  that  she  ought  not  is  available  as  a  defense,  whether  it 
is  of  legal  or  equitable  cognizance.  See  1  Cyc.  738.  Assuming  plain- 
tifTs  case  in  its  very  best  aspect,  I  think  the  guiding  princip^  in  its 
determination  should  be  that,  where  there  are  two  innocent  persons, 
he  whose  mistake,  or  oversight,  or  carelessness  (even  though  not  will- 
ful), has  caused  the  loss,  must  suffer.  It  is  not  necessary  tiiat  an 
equitable  estoppel  rest 'upon  a  consideration  or  agreement  or  legal  ob- 
ligation. The  courts  apply  it,  in  accordance  wiUi  established  general 
principles,  in  order  that  the  transactions  and  dealings  may  result  justly 
and  fairly  to  the  parties  concerned  with  them.  It  prohibits  a  person, 
upon  principles  of  honesty  and  fair  open  dealing,  from  asserting 
rights,  the  enforcement  of  which  would,  through  his  omissions  or 
commissions,  work  injustice.  Rothschild  v.  Title  Guarantee  &  Trust 
Co.,  2(M  N.  Y.  464,  97  N.  E.  879,  41  L.  R.  A.  (N.  S.)  740. 

Both  plaintiff  and  defendants  cite  cases  in  other  jurisdictions  the 
effect  of  which  is  stated  in  H.  W.  Wright  Lumber  Co.  v.  McCord, 
145  Wis.  93,  104,  128  N.  W.  873,  877  (34  L.  R.  A.  [N.  S.]  762,  Ann. 
Cas.  1912B,  92),  where  the  facts  were  quite  similar  to  tib^se  here.  In 
that  case  the  court  says : 

"It  appearing  to  us  clearly  that  Mrs.  McCord  was  convixiced  from  the  be- 
ginning of  the  Invalidity  of  the  sapposed  divorce,  we  think  that  the  well- 
understood  principles  of  est<^>pel  most  be  beld  to  app^.   Knowing  that  ber  j 
hnRband  had  publicly  married  another  woman,  was  prodalming  her  as  Us  i 
wife,  was  transacting  business  every  day  with  people  who  supposed  tb»  seo 
ond  marriage  was  legal  and  valid,  she  allowed  this  state  of  affairs  to  eontlnae  < 
without  a  word  of  protest.  It  seems  to  us  she  should  then  have  spok^  if  she  I 
would  (leal  fairly  with  her  fellow  men.   There  are  authoriUes  which  hold  ! 
that  a  woman  will  not  estop  herself  from  claiming  dower  by  silence  nnder  I 
eipcumstarices  somewhat  similar  to  those  present  here.   Among  such  author!-  j 
Ities  are  MarUn's  Heirs  t.  Martin,  22  Ala.  86 ;  Be^  v.  Elder,  62  Pa.  308  [1  Am. 
Bep.  414] ;  Oruize  v.  Blllmlre,  69  Iowa,  397,  28  N.  W.  657;  and  GeEler  v.  Hia- 
chey,  143  Mo.  208.  44  S.  W.  IOCS.   The  greater  weight  of  recent  authority, 
however,  supports  the  position  here  taken.   De  FYance  v.  Johnsm  [O.  O.]  26 
Fed.  Sfll;  Norton  v.  Tufts,  19  Utah,  470,  57  Pac.  400;  Holg  v.  Gordoo,  17  Grant,  ] 
Ch.  [Up.  Can.]  599;  Nuhn  v.  Miller,  6  Wash.  405,  81  Pac.  1031,  34  Pac.  162  [34  ! 
Am.  St.  Rep.  868];  Sadler  v.  Nleez,  6  Wash.  182,  81  Pac  .630,  1030;  Gilbert  r.  \ 
Beynolds,  61  lU.  B13;  Brown  v.  Kerns,  6  Ohio  N.  P.  68."  | 

It  should  be  noted  here  that  so  much  of  the  opinion  in  the  case  last 
cited  as  says  that  the  wife  knew  that  her  husband  "was  transacting  j 
business  every  day  with  people  who  supposed  the  second  marriage  was  | 
legal  and  valid"  was  not  so  in  fact,  but  was  the  conclusion  reached  by 
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the  court  from  facts  which  presumed  her  knowledge  of  the  law  requir*- 
ing  a  wife  to  join  in  her  husband's  conveyance  of  real  estate.  The  rea- 
soning upon  which  those  cases,  in  which  tiie  estoppel  was  held  to  ap- 
ply, proceeded,  is  also  briefly  stated  by  one  of  the  judges  in  Nuhn  v. 
Miller,  supra,  5  Wash.  406,  viz. : 

■^avtaiff  want(»l7  aln^ted  tbe  marriage  relatlim,  I  tbitik  the  wife  cthould 
be  estopped  from  filBlmlng  against  those  who  were  led  by  her  own  acts  to 
deal  with  ber  hiuriMmd  as  a  single  man." 

While  the  opposing  view  is  summed  up  in  the  following  statement 
made  in  Reel  v.  Elder,  62  Pa.  308,  1  Am.  Rep.  414: 

"We  aee  m>  evidence  In  the  cause  tbat  auj  act  or  dedaratioQ  of  the  plaintiff 
oontzibuted  to  produce  that  Awet^tXaa" 

—a  statement  which  seems  to  me  to  give  too  narrow  an  interpretation 
to  the  words  "act  or  declaration,"  by  hmiting  them,  in  effect,  to  affirma- 
tive acts,  and  ignoring  the  principle  that  acts  of  omission  amounting 
to  negligence  may  suffice  to  estop.  In  the  cases  above  cited  as  op- 
posed to  an  estoppel  is  the  Iowa  case  of  Cruize  v.  Bilhnire.  It  is  of 
interest  to  note,  in  passing,  that  in  the  recent  case  in  that  state  of 
Smith  v.  Fuller,  138  Iowa,  91,  102,  115  N.  W.  912,  916,  16  L.  R.  A. 
(N.  S.)  98,  110,  there  is  a  tendency  to  limit  the  former  case,  if  not  to 
wholly  ^iprove  of  tiie  contrMy  view,  for  the  court  say: 

**Had  xAaintiff  [dalnmnt]  known  of  Smithes  cradnct  in  manning  ottier  wo* 
moi  after  18^  and  raised  no  protest  or  objection  thereto,  a  different  case 
would  be  presented." 

No  New  York  case  presenting  a  state  of  facts  in  any  essential  re- 
spect similar  to  those  at  bar  has  been  called  to  my  attention.  Wood 
v.  Seely,  32  N.  Y.  105,  held  a  dower  claimant  estopped  because  she 
permitted  a  purchaser  of  her  husband's  lands  to  buy  upon  a  repre- 
sentation, made  in  her  presence,  "that  the  land  was  free  and  clear 
from  her  claim  of  dower" ;  and  a  like  ruling  upon  a  similar  state  of 
facts  was  made  in  Dougrey  v.  Topping,  4  Paige,  94.  Manifestly  nei- 
ther of  those  cases  aids  the  defendants  here.  In  Rundle  v.  Van  In- 
w^fan,  9  N.  Y.  Civ.  Pro.  R.  328,  the  element  of  a  bona  fide  purchaser 
was  not  involved;  the  action  affecting  dower  solely  in  real  estate  of 
which  the  lawful  husband  died  seised.  In  Starbuck  v.  Starbuck,  173 
N.  Y.  503,  66  N.  K  193,  93  Am.  St,  Rep.  631,  the  plaintiff  obtamed 
a  decree  of  divorce  in  a  foreign  state  which  was  not  binding  upon  her 
husband  because  of  lack  of  jurisdiction  in  the  foreign  court.  In  an 
action  for  dower  she  was  precluded  from  a  recovery  upon  the  ground 
she  could  not  be  heard  to  impeach  a  judgment  which  she  herself  pro- 
cured to  be  entered  in  her  own  favor.  See,  also,  Matter  of  Swales, 
.60  App.  Div.  599,  70  N.  Y.  Supp.  220;  affirmed,  172  N.  Y.  651,  65 
N.  E.  1122;  Yoke  v.  Piatt,  48  Misc.  Rep.  273,  96  N.  Y.  Supp.  725. 
While  the  three  last-dted  cases  proceeded  upon  the  well-recognized 
principle  that  a  party  may  not  be  heard  to  impeach  a  decree  in  his 
favor  which  by  his  own  action  he  obtained  still  it  is  to  be  observed  that 
in  the  Starbuck  Case,  173  N.  Y.  509,  66  N.  E.  193,  93  Am.  St.  Rep. 
631,  it  was  intimated  that,  had  there  been  a  remarriage  by  the  hus- 
band with  one  who  in  good  faith  had  acted  xxpoo.  the  belief  ^at  the 
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vnie?s  decree  was  effectual  to  dissolve  her  marriage,  tlie  question  of 
estoppel  would  have  been  presented.  If  that  be  so  in  favor  of  a  rival 
claimant  for  dower,  based  upon  her  subsequent  marriage  in  good  faith, 
although  the  decree  was  void,  I  cannot  refrain  from  viewing  the  claims 
of  innocent  purchasers  from  a  husband  who  is  living  in  apparently  le- 
gal matrimonial  relations  as  of  as  high  a  character  as  against  a  claim' 
ant  for  dower,  who  created  a  situation  by  her  culpable  and  negligent 
acts  and  omissions  which  have  caused  such  innocent  purchasers  to  be 
placed  in  a  position  to  suffer  a  loss.  The  defensie  of  equitable  estop- 
pel should  be  upheld,  and  the  complaint  dismissed,  with  costs. 
Judgment  accordingly. 


GHABLIB  HONG  t.  BROOKS. 
(Buprenw  Oonrt,  Special  Tenn,  Monroe  County.  Itarcli  2S,  191T.) 

(8vUabu$  bv  the  Court,) 

Niw  Tbial  «=>e8 — Gbounds — Vebdict  Contrast  to  Evidence — STATtrxE. 

A  verdict  Is  In  accordance  with  the  evidence,  for  the  purposes  of  a 
motion  for  a  new  trial  nnder  aectltm  909  of  the  Code  of  dvll  Prooedare, 
when  leBBouable  men  ml{0it  differ  as  to  ItB  being  a  fair  eonduslwi  from 
the  evidence,  and  will  be  set  aside,  as  contrary  to  the  evidenoe,  when  no 
reaamable  man  wonld  ban  readied  the  conclusion  arrived  at  by-the  jury, 
uninfluenced  by  impnqier  motives. 

[Ed.  Kote.— For  other  cosee,  see  New  Trial.  Cent  Dig.  H  135-140.] 

Action  by  Charlie  Hong  against  Charles  F.  Brooks.  Verdict  for  de- 
fendimt.  On  motion, for  a  new  trial  on  the  judge's  minutes.  Motion 
denied. 

Henry  V.  Woodward,  of  Rochester  (Daniel  F.  Fitzgeraldj  of  Roches- 
ter, of  counsel),  for  the  motion. 
John  J.  Mclnemey,  of  Rochester,  opposed. 

RODENBECK,  J.  The  plaintiff  is  a  Chinese,  and  the  main  conten- 
tion on  this  motion  is  that  he  was  discriminated  against  by  the  jury  on 
account  of  his  nationality.  There  is  nothing  in  the  record  to  show 
any  such  discrimination,  unless  it  appears  from  the  verdict  itself.  The 
evidence  does  not  reveal  any  such  motive.  There  was  a  direct  conflict 
of  evidence  before  the  jury,  with  questions  of  credibility  and  inferences 
to  be  drawn  from  testimony,  and  a  verdict  under  such  circumstances 
will  be  sustained,  under  section  999  of  the  Code  of  Civil  Procedure, 
when  reastxiable  men  might  differ  as  to  the  fair  conclusion  to  be  arrived 
at  from  the  evidence,  and  will  be  set  aside,  as  contrary  to  the  evidence, 
when  no  reasonable  man  would  have  reached  the  conclusion  arrived  at 
by  the  jury,  unless  influenced  by  improper  motives.  Munday  v.  Nas- 
sau EI.  R.  Co.,  163  N,  Y.  Supp.  508 ;  Von  Der  Born  v.  Schultz,  104 
App.  Div.  94,  93  N.  Y.  Supp.  547;  Hospital  Supply  Co.  v.  O'Neill,  10 
Misc.  Rep.  655, 31  N.  Y.  Supp.  792 ;  Morss  v.  Sherrill,  63  Barb.  21,  27 ; 
Perhnan  v.  Brooklyn  Heights  R.  R.  Co.,  78  Misc.  Rep.  168,  137  N. 
Y.  Supp.  917;  McCann  v.  N.  Y.  &  Q.  C.  R.  Co.,  73  App.  Div.  305,  76 
N.  Y.  Supp.  684.  
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Hie  two  nuun  witnesses  were  the  plaintiff  and  the  def  endai^  Their 
stories  were  diametrically  opposed.  The  plaintiff  charged  the  defend- 
ant with  having  falsely  arrested  him  on  an  occasion  when  the  defend- 
ant  claimed  that  the  plaintiff  had  stolen  money  from  him.  It  was  the 
province  of  the  jury  to  pass  upon  the  credibility  of  these  two  witnesses, 
and  to  accept  or  reject,  in  whole  or  in  part,  their  testimony.  That  of 
the  plaintiff  was  given  through  an  interpreter,  and  was  slow  and  hesi- 
tating, and  may  not  have  made  an  impression  upon  the  jury  sufficient 
to  carry  a  conviction  of  its  truthfulness.  The  testimony  of  uie  defend* 
ant  was  in  English,  and  was  frank  and  straightforward,  and  must  have 
been  believed  by  the  jury.  It  was  the  function  of  the  jury  to  pass  upon 
the  credibility  of  these  two  witnesses.  The  corroborating  evidence  was 
not  sufficiently  strong  to  satisfy  tiie  jury  that  the  testimony  of  the 
plaintiff  was  credible. 

The  remarks  of  counsel  in  summing  up,  to  which  objection  was  made, 
do  not  appear  upon  the  record,  and  the  exception  thereto  is  not  avail- 
able on  tiiis  moti<M];  but,  as  the  court  recalls  the  remarks,  th^  were 
not  such  as  would  have  affected  the  result  of  the  trial.  Jarchover  v. 
Thy  Dock,  E.  B.  &  B.  R.  R.  Co.,  54  App.  Div.  238. 240, 66  N.  Y.  Supp. 
575;  Kingsley  v.  Taich,  Pruyn  &  Co.,  54  Misc.  Rep.  317,  319,  105  N. 
Y.  Supp.  968. 

The  motion  is  denied,  without  costs. 


McLOrOHLIN  V.  CITY  OP  NEW  YORK. 
(Supine  Court,  Appellate  Division,  First  Department.   April  S,  IMT.J 

Appeal  irom  Special  Term,  New  York  County. 

Action  by  Lament  McLoughlin  against  the  City  of  New  York. 
From  an  order  sustaining  a  demurrer  to  and  dismissing  the  complaint, 
plaintiff  ai^>eals.  Affirmed. 

■  Areued  before  CLARKE,  P.  J.,  and  SCOTT.  DOWLING,  SMITH, 
and  DAVIS,  JJ. 

Lamont  McLoughlin,  of  New  York  City,  for  appeUant.' 
John  F.  O'Brien,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Judgment  and  order  affirmed,  with  costs. 

SCOTT,  J.  (dissenting).  Plaintiff  sues  for  salary  from  September  1, 
1902,  to  March  23,  1904,  as  clerk  to.  the  change  of  grade  damage  com- 
mission. The  facts  alleged  in  the  complaint  present  a  somewhat  tmusu- 
al  case,  as  follows: 

The  change  of  grade  damage  commission  was  created  by  chapter  537 
of  the  Laws  of  1893  for  the  purpose  of  passing  upon  the  claims  of  cer- 
tain property  owners  in  the  Twenty-Third  and  Twenty-Fourth  wards 
of  the  city  of  New  York,  who  had  suffered  damage  from  the  change  of 
grades  in  those  wards,  and  who  under  existing  laws  could  gain  no  re- 
lief by  action.  The  mayor  of  the  city  was  autiiorized  to  appoint  three 
onntnissioners  to  hear  such  claims,  and  the  coiporation  counsel  was 
directed  to  represent  and  protect  the  interests  ox  the  dty.  llie  com- 
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missioners  were  authorized  and  empowered  to  ^>pomt  a  clerk,  and  it 
was  required  that  a  minute  book  be  kept,  containing  a  faithful  record 
of  all  these  proceedings.  The  act  was  redrawn  and  re-enacted  as  diap- 
ter  567  of  the  Laws  of  1894.  In  this  act  the  power  of  the  commis- 
sioners to  appoint  a  clerk  was  re-enacted.  By  section  6  of  the  latter 
act  it  was  provided  that  the  awards  by  the  commissioners  should  be- 
come a  charge  against  the  city  and  shoiUd  be  met  by  the  issue  of  bonds. 
It  was  further  provided  that : 

"Hie  expenses  of  said  ccHiimlBsion  and  the  fees  of  said  commissicmen  shall 
also  be  provided  tor  1^  the  Issue  of  like  bonds." 

The  fees  of  the  commissioners  were  fixed  by  the  act.  As  to  the  other 
expenses,  which  obviously  included  the  compensation  of  the  clerk,  it 
was  provided  that: 

"A  prmierl7  verified  TOUi^er  shall  be  filed  In  the  finance  department,  to- 
gether with  a  certificate  signed  by  said  cranmissioners  or  a  mojorl^  of  tJiem 
as  to  the  amount  of  the  other  expenses  of  said  conunlasloners,  all  of  which, 
Including  eald  compensation  to  the  commlsstonerB,  shall  be  payable  as  provid- 
ed In  section  6  of  this  act"   Section  7. 

The  act  was  subsequently  amended  several  times,  but  none  of  these 
amendments  affect  the  questions  involved  in  this  appeal. 

Chi  May  5,  1893,  the  then  mayor  of  the  city  of  New  York  appointed 
three  commissioners,  who  on  May  10,  1893,  appointed  plaintiff  clerk  to 
said  commission,  fixing  lus  salary  at  $2,500  per  annum.  After  the  pas- 
sage of  the  act  of  1894  the  mayor  reappointed  the  commissioners,  and 
the  latter  rea[^ointed  plaintiff  as  clerk  to  the  commission,  again  fixing 
his  salary  at  $2,500  per  annum.  As  vacancies  occurred  in  the  commis- 
sion by  death  or  resignation,  the  mayor  of  the  city  appointed  other 
commissioners.  On  September  15,  1902,  while  the  business  of  the  com- 
mission still  remained  unfinished  and  incomplete,  all  of  the  three  com- 
missioners resigned,  and  no  new  ccmmiissioners  were  appointed  until 
March  23,  1904.  During  the  interregnum  there  were  no  COTimission- 
ers  in  office  to  sign  or  certify  a  voucher  or  certificate  as  to  the  amount 
due  plaintiff  for  salary,  and  consequently  no  certificate  or  voucher 
could  be  filed  m  the  finance  department.  When  the  commission  was 
appointed  after  the  interr^um  on  March  23,  1904,  the  plaintiff  pre- 
sented to  said  commissioners  a  proper  voucher  for  the  payment  of  his 
salary  from  September  15,  1902,  and  requested  that  the  same  be  signed 
and  certified  to  the  comptroller ;  but  the  commissioners  unreasonably,  I 
as  it  is  alleged,  refused  such  request. 

Plaintiff  was  never  suspended,  discharged,  or  removed  from  the 
position  of  clerk  of  said  commission,  no  charges  of  any  kind  were  ever 
preferred  against  him,  and  no  person  other  than  him  performed  any  of 
the  duties  of  such  position.    The  commission,  having  finished  the  | 
work  for  which  it  was  created,  adjourned  sine  die  <m  May  31,  1914. 
The  plaintiff  has  been  paid  all  the  salary  from  the  date  of  his  appoint-  ! 
ment  down  to  September  1,  1902,  and  from  March  23,  1904,  down  to  j 
the  date  when  the  commission  ceased  to  exist.  i 

This  action  is  for  his  salary  during  the  interregnum,  when  there  ! 
were  no  commissioners  in  office.   It  is  ^own  by  the  complaint  that  in 
1899  the  position  of  clerk  of  said  commission  was  duly  classified  by  the 
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municipal  civil  service  commission  under  the  provisions  of  chapter  370, 
Laws  of  1899,  known  as  the  "White  Civil  Service  Act,"  and  was  placed 
in  one  of  the  competitive  classes. 

The  principal  objection  which  is  urged  in  support  of  the  demurrer 
is  that  under  the  terms  of  the  act  creating  the  change  of  grade  damage 
commission  it  was  made  a  ccKidition  precedent  to  the  payment  of  any 
of  the  expenses  of  the  commission  that  there  should  be  filed  in  the 
finance  department  a  properly  verified  voucher,  together  with  a  certifi- 
cate, signed  by  the  commissioners,  or  a  majority  of  them,  whereas  the 
c(»nplaint  expressly  shows  that  this  has  not  be»i  done. 

In  my  opinion  this  objection  is  answered  by  the  case  of  Davidson  v. 
Vaiage  of  White  Plains,  197  N.  Y.  266.  90  N.  E.  825.  That  action 
arose  out  of  a  contract  for  furnishing  a  pumping  engine  purchased  by 
the  water  commissioners  for  the  use  of  the  vill^e.  By  the  terms  of  the 
act  under  which  the  commissioners  acted  it  was  provided  that  the  mon- 
ey necessary  to  meet  the  expenses  of  the  commission  should  be  raised 
by  the  sale  of  bonds,  and  that  payments  should  be  made  upon  accounts 
and  bills  presented  and  duly  audited  and  certified  by  the  commission. 
The  plaintiff,  Davidson,  requested  the  water  commissioners  to  audit 
and  certify  his  bill,  but  they  refused  to  do  so,  whereupon  he  sued  the 
villa^,  and  was  met  by  the  same  objection  which  is  ui^ed  here,  that 
his  bill  had  not  been  audited  and  certified  as  required  ^  the  statute. 
This  objection  was  overruled  by  the  Court  of  Appeals.  In  the  course 
of  his  opinion  Chief  Judge  Cullen,  who  wrote  for  the  court,  said : 

"Though  it  was  the  duty  ot  the  plaintiff  In  the  first  Instance  to  apply  to  the 
board  of  water  conmUssloners  to  audit  and  certify  his  claim,  upon  tholr  re- 
fusal to  comply  with  the  demand,  he  was  not  restricted  to  proceedings  against 
the  comiuissloners  by  mandamua  It  may  be  questioned  whether  mandamus 
would  lie  in  case  the  claim  was  in  dispute.  However  this  may  be,  such  refusal 
woo^  give  a  rl^t  of  action  against  the  village  itsell*' 

This  case  has  recently  been  cited  and  followed  by  the  federal  Cir- 
cuit Court  of  Appeals  in  this  circuit.  American  Pipe  &  Construction 
Co.  V.  Westchester  County,  225  Fed.  952,  141  C.  C.  A.  71. 

It  is  true  that  in  the  cases  above  cited  the  claims  were  for  work  done 
and  materials  furnished  undo*  contracts,  while  the  present  case  is  for 
salary,  but  I  am  unable  to  perceive  that  tibis  makes  any  difference.  All 
are  alike  claims  against  the  municipality  incurred  by  a  commission  au- 
thorized to  incur  them.  In  the  course  of  his  opinion  in  the  Davidson 
Case  Chief  Judge  Cullen  points  out  the  clear  distinction  between  a  case 
like  that  which  he  was  then  considering  and  cases  like  Dannat  v.  ^ay- 
or,  etc.,  66  N.  Y.  585,  and  Swift  v.  Mayor,  etc.,  83  N.  Y.  528,  which 
are  much  relied  upon  1^  the  respondent.  In  each  of  those  cases  the 
department  or  instrumentality  incurring  the  obligation  was  itself  charg- 
ed with  the  duty  of  making  disbursements ;  the  sole  duty  of  the  dty  be- 
ing to  furnish  it  with  the  fund  out  of  which  the  payment  was  to  be 
made.  The  same  distinction  applies  to  Fidelity  &  Deposit  Co.  v.  City, 
108  App.  Div.  263,  95  N.  Y.  Supp.  752.  In  the  present  case  the  act 
under  which  the  change  of  grade  damage  commission  acted  expressly 
provides  that  the  awards  and  expenses  m  the  commissirai  should  be  "a 
charge  against"  the  dty. 
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The  court  at  Special  Term  recognized  die  force  of  the  Davidson 
Case,  but  deemed  it  inapplicable  because  the  commissioners  were  not 
agents  of  the  dty.  I  am  not  impressed  with  the  force  of  this  distinc- 
tion. They  certainly  were  city  officers  as  much  as,  and  in  the  same  way 
that,  the  members  of  the  Court  of  Claims  are  state  officers.  They  were 
appointed  by  the  mayor,  paid  out  of  the  city  treasury,  and  authorized 
to  incur  expenses  which  became,  by  law,  a  charge  against  the  city.  For 
the  purpose  of  incurring  such  expenses  they  were  certainly  agents  of 
the  city.  Nor  is  it,  as  I  consider,  an  objection  to  [daintiff's  r^ht  to  re- 
cover that  he  does  not  allege  lliat  the  municipal  civil  service  commis- 
sion had  not  certified  on  a  pay  roll  bearing  his  name  that  he  "had  been 
a;E^inted,  employed  or  promoted  in  pursuance  of  law  and  of  the  rules 
made  in  pursuance  of  law."  The  requirement  for  such  a  certificate  is 
first  found  in  chapter  370,  Laws  of  1899.  Plaintiff  had  been  appointed 
l<Mig  before  that  act  was  passed,  and  no  such  certificate  was  required  in 
his  case.  People  ex  rel.  Wilson  v.  Knox,  45  App.  Div.  537-542,  61  N. 
Y.  Supp.  472. 

The  question  remains  whether  plaintiff  a>ntinued  to  hold  office  dur- 
ii^  the  interregnum  of  the  commission.  I  think  he  did.  His  office  was 
created  and  reo^^ed  statute.  He  was  not  the  ^)pointee  of  any 
particular  commissiono*,  nor  were  his  duties  confined  to  such  as  might 
be  required  of  him  by  any  particular  commissioner.  He  was  clerk  to 
the  commission  as  a  body,  and,  unless  removed,  he  remained  clerk  to 
the  commission,  no  matter  how  often  its  membership  changed.  During 
the  interregnum,  while  there  were  no  commissioners,  the  office  of  the 
commission  survived,  and  the  vacancies  might  have  been  filled  at  any 
moment.  It  may  readily  be  assumed  that,  even  during  the  interregnum, 
there  may  have  been  clerical  duties  to  be  performed  by  the  clerk.  The 
commission  had  offices  and  records,  and  some  one  should  have  been  in 
charge.   Such  duties  would  have  been  appropriate  for  the  clerk. 

It  frequently  happens  in  public  life  that  an  office  becomes  vacant, 
and  remains  so  for  a  longer  or  shorter  period ;  but  it  has  never,  so  far 
as  I  am  aware,  been  held  that  the  permanent  subordinates  in  such  an 
office  are  ipso  facto  removed  from  office  during  the  vacancy.  Of 
course,  positions  which  bear  a  purely  persona!  relation  to  the  appoint- 
ing power  fall  when  that  power  ceases  to  hold  office ;  but  that  is  not 
this  case. 

The  order  and  judgment  appealed  from  should  be  reversed,  with 
costs  and  disbursements,  and  die  demurrer  overruled,  with  costs,  with 
leave  to  defendant  to  withdraw  the  demurrer  and  answer  over  within 
20  days  on  payment  of  all  costs. 

DAVIS,  J.,  concurs. 
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liAUDLOBD  AITD  TSNAHT  ^184(2)— AaSZOIWBirr  Ot  BeNTS— BFTBOT— OtJBTS» 
Of  Tbrant. 

Where  an  owner  of  mortgaged  property  leased  it  subject  to  mortgages, 
wldcb  contained  an  assignment  of  rents  on  default  of  payment  of  prin- 
cipal or  Interest,  taking  from  the  lessee  a  deposit  to  be  returned  at  the 
end  of  the  term,  and  during  the  term  the  lessor,  after  default  In  paylne 
Interest,  gave  possession  to  the  mortgagees  and  authorized  them  to  oHlect 
the  rents  to  tlie  same  efdect  as  the  lessor  might  do,  the  rU^its  of  the  mort- 
gagees prior  to  a  decree  of  foredoeure  were  no  greater  than  tiiose  of  the 
lessor,  and  did  not  disturb  the  lessee's  possession,  so  that  the  lessee  is  not 
entitled  to  recoTer  the  deposit  on  surrendering  Uie  premises  to  the  mort- 
gagees before  the  end  of  the  term. 

[Ed.  Note.— Ft>r  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  H 
745-748.] 

Mullan,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Samuel  Kakowitz  against  Solomon  Rosenfeld  and  anoth- 
er. Jud^ent  for  defendants,  and  plaintiff  appeals.  Afiinned. 


Argued  February  term,  1917,  before  GUY,  PHILBIN,  and  UVlr 


Goldfein  &  Weltfisch,  of  New  York  City  Goseph  Goldfein,  of  New 
York  City,  of  counsel),  for  appellant. 
Abr.  A.  Silberberg,  of  New  York  C^ty,  for  respondents. 

GUY,  J.  This  action  is  by  a  lessee  to  recover  a  deposit  returnable 
under  the  written  demise  at  uie  expiration  of  the  lease.  The  individu- 
al defendant  is  the  lessor,  and  the  corporate  defendant,  grantee  of  the 
premises,  assumed  the  lessor's  agreement  to  repay  the  deposit  at  the 
end  of  the  term,  which  as  extended  expires  May  1,  1917.  The  lease 
was  subject  to  two  second  mortgages  given  by  the  defendants  to  one 
Kadin,  and  by  each  of  these  instruments  the  rents  of  the  demised  prem- 
ises were,  upon  default,  assigned  to  the  mortgagee,  who  was  authoriz- 
ed in  such  event  to  take  possessicn  of  the  property. 

The  defendants  defaulted  in  the  payment  to  the  mortgagee  of  prin- 
cipal and  interest,  and  the  complaint  alleges  that  on  or  about  Afay 
10,  1916,  nearly  a  year  before  the  expiration  of  the  term,  plaintiff 
lessee  was  ejected  and  ousted  from  the  demised  premises  by  the  mort- 
gagee, and  that  his  term  was  thereby  brought  to  a  termination  by  the 
landlord,  and  judgment  is  demanded  for  the  deposit  with  interest. 

No  oral  testimony  was  given  on  the  trial,  which  was  had  without  a 
jury.  The  original  lease  and  subsequent  agreements  between  landlord 
and  tenant  were  put  in  evidence,  also  a  paper  executed  by  the  landlord 
May  9,  1916,  which  contains  an  assignment  of  rents  to  the  lAortgagee. 
The  parties  by  their  counsel  endeavored  to  submit  to  tiie  court  an 
agreed  statement  of  the  facts  relied  upon  by  plaintiff  as  constituting  the 
allied  ouster.  Plaintiff  desired  a  concessit^  "that  on  the  10th  of 
May,  1916,  Samuel  Kadin,  in  pursuance  of  the  assignment  of  rents 
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and  the  awarding  of  possession  contained  in  &e  said  mortgage,  enter- 
ed into  possession  of  the  buildings  and  premises  covered  by  t^e  agree- 
ment of  lease."  Defendants  refused  to  make  that  ccmcession,  and  aft- 
er some  discussion  plaintiff's  counsel  said :  "We  will  say  he  went  in 
under  the  assignment  of  rents  in  his  mortgage  and  in  this  instrument;" 
that  is,  the  assignment  of  May  9,  1916.  Whereupon  defendants'  coun- 
sel said:  "No  question  about  tiiat."  And  it  was  admitted  that  the 
mortgagee  still  remains  in  possession,  and  "that  the  plaintiff  went  out." 

It  is  evident  that  the  possession  of  the  mortgagee  was  the  same  as 
that  of  a  grantee  of  the  premises,  but  without  title,  and  was  subject  to 
the  actual  possession  of  the  plaintiff  and  his  subtenants.  Neither  the 
assignment  of  rents  in  the  mortgages  nor  in  the  subsequent  instrument 
of  May  9,  1916,  authorized  the  mortgagee  to  collect  rent  from  plain- 
tiff's subtenants.  The  owner  could  not  assign  the  rents  payable  to  plain- 
tiff from  his  undertenants,  because  those  rents  belonged,  not  to  the  own- 
er, but  to  the  lessee.  All  the  owner  could  assign  was  the  rent  payable 
by  its  tenant,  the  plaintiff.  Indeed  the  mortgagor's  assignment  of  May 
9,  1916,  which  also  awarded  possession  to  the  mortgagee,  specifically 
authorized  the  mortgagee  to  sue  for  and  collect  all  rents  "to  the  same 
effect  as  the  undersigned  could  do  in  the  premises."  The  mortgagee 
was  thus  placed  in  the  same  position  as  plaintiff's  landlord,  and  could 
have  maintained  summary  proceedings  for  nonpayment  of  rent  (Good- 
now  V.  Pope,  31  Misc.  Rep.  475,  64  N.  Y.  Supp.  394);  but  he  was 
bound  as  such  mortg^ee,  until  the  entry  of  a  decree  in  a  foreclosure 
action  to  which  the  tenant  was  a  party,  to  recognize  plaintiff's  rights 
under  his  lease. 

Upon  the  facts  presented  it  does  not  appear  that  the  mor^gee  was 
authorized  by  plaintiff's  landlOTd  to  disturb  the  plaintiff's  possession 
or  to  interfere  with  his  subtenants ;  the  term  was  not  brot^t  to  a  pre- 
mature end,  and  the  complaint  was  properly  dismissed. 

Judgment  affirmed,  with  costs. 


(Supreme  Oonrt,  Aiq;>eUate  Term,  First  D^rtment.    BSarcta'  8,  M17.) 
1.  Municipal  Cospouhonb  ^^9(1) — ^Ovidbitcs— Stttficisnct— CoHDmos 

OF  pBEMiaES. 

In  an  action  for  Injuries  which  plaintiff  claimed  he  sustained  by  falling 
through  a  coal  hole  In  front  of  defendant's  premise,  evldeuoe  held  in- 
sufficient to  show  that  defendant  had  neglected  any  duty  he  owed  to 
plaintiff,  and  therefore  not  to  support  a  judgment  for  plaintiff. 


[EM.  Note.— For  other  cases,  see  Municipal  Corpotatloua,  Cent  Dig.  { 
1739.] 


2.  BVIDEMCE  €=3147 — AUMISSIBIUTT. 

In  an  action  for  Injuries  which  plaintiff  claimed  he  sustained  by  till- 
Ing  through  a  coal  hole  In  front  of  defendant's  premises,  testimony  by 
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Janitress.  wbo  was  on  the  premlaea  all  day,  tbat  9he  saw  do  one  fall  in 
front  of  the  building  on  tbe  day  In  question,  was  c<nnpetpat  and  material. 
[Ed.  Note.— For  otber  cases,  see  Evidence.  Gent  Dig.  S|  435-437.] 

3.  Trial  «s990— Heckption  of  Evidenoi: — Answer  to  Huuno  on  Objection 

— Failure  to  Strike. 

Where  tbe  trial  court  sustained  an  objection  to  a  questloa  after  tbe 
witness  bad  answered,  but  no  motion  was  made  to  strike  out  the  answer, 
tbe  evidence  must  be  allowed  to  stand. 

[Ed.  Note;— For  otber  cases,  see  Trial,  Gent  Dig.  H  280v  236,  2S&-24a 
2S2.] 

4.  Municipal  Corporations  <6=»819(1>— Eviobnge — WmaHT— TThcobeobobat* 

xn  Testikont  or  Plainhft. 

While  there  may  be  Instances  where  plaintiff  can  prevail,  though  he  is 
the  only  witness  to  the  accident  aod  to  the  extent  of  bis  Injuries,  a  de- 
foidant  shonld  not  be  held  negligent  solely  on  plaintiff's  own  testi- 
mooy  as  to  an  accident  oecvirtlng  In  tbe  daytime  on  a  frequ^ted  street, 
witbout  hlgbl7  Battefiactory  proof  at  ^lntlff*8  Inability  to  obtain  coi^ 
roboratiog  evidence. 

(Ed.  Note^For  otber  cases,  see  Municipal  Corporatlois,  Gent  Dig.  i 
1739J 

ApptaX  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Samuel  F»ngold  against  Fannie  I^floowitz.  Judgment 
for  plaintiff,  and  defendsmt  appieals.  Reversed,  and  new  trial  or- 
dered. 

Argued  February  tenn,  1917,  before  GUY,  PHILBIN,  and  MUL- 
I^N,  JJ. 

Harold  M.  Phillips,  of  New  York  City,  for  appellant 
Benjamin  A.  Hartstein,  of  New  York  City,  for  respondent. 

PHILBIN,  J.  The  action  was  brought  to  recover  damages  for  in- 
juries alleged  to  have  been  sustained  by  plaintiff  in  falling  into  a  coal 
hole  in  the  sidewalk  in  front  of  defendant's  premises.  The  answer 
was  a  general  denial.  The  only  witness  called  on  behalf  of  the  plain- 
tiff as  to  the  occurrence  of  the  alleged  accident,  or  his  injuries,  was 
the  plaintiff  himself.  He  said  that,  on  the  morning  of  the  5th  of 
April,  1916,  about  10  o'dock,  while  he  was  passing  said  premises,  he 
stepped  on  the  coal  hole  cover,  which  "turned  right  around,  and  he 
went  down  with  one  foot,"  and  that  there  was  no  chain  attached  to 
the  cover.  He  also  said  that  he  was  picked  up  by  one  Angelo  Agneto, 
who  lived  at  91  Madison  street,  and  who,  plaintiff  stated,  was  dead 
at  the  time  of  the  trial.  Agneto  took  plaintiff  home  in  a  wagon  which 
he  had  been  driving  then.  The  injuries  were  described  as  a  bruising 
and  swelling  of  the  leg,  as  well  as  abrasions  and  bruises  to  the  hip. 
Plaintiff  further  testified  that  he  had  been  treated  a  physician  for 
the  alleged  injuries,  and  had  been  confined  to  his  home  by  reason 
thereof. 

[1]  At  the  close  of  plaintiff's  case,  his  counsel  said  he  rested,  reserv- 
ing his  right  to  call  tfie  doctor,  if  he  came  in  before  the  conclusion 
of  the  case.    He  apparently  did  not,  for  the  doctor  did  not  testify. 
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There  was  no  reason  whatever  given  for  the  omission  to  call  him  as  a 
witness.  Upon  plaintiff's  own  testimony,  as  above  set  forth,  the  court, 
sitting  without  a  jury,  awarded  the  i^aintiff  $150  damages.  There 
was  no  reason  g^ven  why  more  definite  testimony  as  to  the  alleged 
death  of  the  only  eyewitness  of  the  accident,  Agneto,  was  not  pro- 
duced. When  or  where  he  died,  or  whether  any  inquiry  was  made 
for  him  at  the  place  stated  by  plaintiff  to  have  been  his  residence,  does 
not  appear ;  the  plaintiff  simply  saying  that  he  was  dead.  The  plain- 
tiff said  there  were  many  people  about  at  the  time  of  the  alleged 
accident,  and  yet  not  one  was  called  as  a  witness. 

[2,3]  The  testimony  given  on  behalf  of  the  defendant  included 
that  of  the  agent  of  the  property,  the  janitress,  and  two  men  work- 
ing in  stores  on  the  street  floor  of  the  building.  The  first  said  that 
he  visited  the  premises  almost  daily  and  always  found  the  chain  at- 
tached to  the  cover.  The  janitress,  who  lived  on  the  premises,  said 
that  she  was  on  the  premises  on  the  day  in  question  and  did  not  see 
the  plaintiff  then.  She  stated  that  she  saw  no  one  fall  in  front  of  the 
building  on  that  day.  Objection  was  made  by  plaintiff's  counsel  after 
the  witness  had  so  answered,  and  the  court  sustained  the  objection. 
There  was  no  motion  made  to  strike  out  the  answer.  Notwithstand- 
ing the  ruling  of  the  court,  the  answer  must  be  allowed  to  stand,  not 
only  because  it  was  competent  and  material,  but  also  because  of  the 
failure  to  strike  the  answer  out. 

The  witness  further  stated  that  she  went  down  into  the  cdlar  ev- 
ery day,  and,  when  doing  so,  she  could  see  the  chain,  and  it  was  fas- 
tened to  the  cover.  One  of  the  men  in  the  stores  testified  that  he  was 
always  at  his  store,  including  the  month  in  which  plaintiff  claims  he 
fell  in  the  coal  hole,  and  that  he  never  saw  plaintiff.  The  other  wit- 
ness, a  clerk  in  another  store,  testified  that  he  could  not  say  whether 
he  ever  saw  the  plaintiff  in  front  of  the  premises,  because  ^ere  were 
so  many  people  passing.  Counsel  for  the  defendant  sought  to  bring 
out  that  the  witness  had  not  seen  the  accident  on  the  day  alleged,  but 
the  questions  were  framed  in  such  a  manner  as  to  require  the  court 
to  sustain  objections  made  by  the  plaintiff.  Apparently  the  tatter's 
counsel  felt  justified  in  invoking  the  technical  rules  of  evidence  in  the 
circumstances.  There  is  no  evidence  that  the  cover  was  defectively 
constructed,  or  did  not  fit  the  opening.  There  is  nothing  in  the  entire 
record  tending  to  show  that  <jie  coal  hole  was  not  properly  maintained, 
except  the  statement  of  the  plaintiff  that  the  chain  was  not  attached 
to  the  cover  at  the  time  of  die  alleged  accident.  Opposed  to  this  is 
the  testimony  of  die  defendant's  witnesses  to  the  effect  that  it  was 
always  fastened  to  the  cover.  In  these  circumstances  it  is  not  &ppax' 
ent  in  what  respect  the  defendant  negl^ed  any  duty  toward  the  plain- 
tiff. 

[4]  Upon  the  record  it  does  not  seem  that  the  plaintiff  should  be 
allowed  to  recover.  According  to  plaintiff's  story,  his  leg  slipped 
into  a  coal  hole,  to  such  an  extent  as  to  injure  his  hip,  at  10  o'clock 
on  a  morning  in  April,  in  an  active  business  thoroughfare,  and  yet 
he  is  the  only  person  who  can  testify  to  the  alleged  occurrence.  There 
very  well  may  be  instances  where  a  plaintiff  should  prevail,  notwith- 


Sup.  Ct) 


BBBD  V.  BUBEI< 


397 


Standing  he  is  the  only  witness  to  the  accident  and  even  as  to  the  ex- 
tent of  the  injuries;  but  this  does  not  appear  to  be  one  of  diem.  Be- 
fore asking  the  court  to  hold  a  defendant  responsible  in  damages  in 
such  a  case  as  is  here  presented,  solely  upon  plaintiff's  own  testimony, 
there  should  be  highly  satisfactory  proof  of  the  inability  to  obtain  cor- 
roborating evidence.  Not  only  is  there  a  failure  to  adequately  sus- 
tain the  burden  of  proof  otherwise,  but  there  is  also  created  a  justifia- 
ble suspicion  of  the  good  faith  and  credibility  of  the  plaintiff.  Tlic 
conclusion  is  called  for  that  the  finding  of  the  trial  court  is  not  sup^ 
ported  by  the  evidence. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant  to  alnde  Uie  event.  All  concur. 


(Supreme  Coart,  Appellate  IMTlfilon,  First  Department    April  U,  1917.) 

CoTXRANTS  «=»51(2) — ^RssTBicnon  ow  ConsTBoronoN. 

Coraumt  oC  deed  that  Uie  flnt  bollding  to  be  erected  on  the  lot  shall 
be  a  private  dweUing  conatmcted  for  the  use  of  one  family  only,  la  pure- 
ly one  of  restrlcUoii  of  construetioD,  and  not  of  use,  so  that,  after  such 
a  building  Is  erected  thereon  In  good  faith,  there  is  no  restriction  of  Its 
vae,  or  of  conatmctha  of  a  new  traUdbig,  or  of  atteratlon  of  the  flnt 
bolldlnc,  substantial  or  otlierwlse.  tof  any  porposa 

tEd,  Note.— For  other  cases,  see  Corenantsi,  Cent  Dig.  |  50.] 

■  Sut»nission  of  controversy  on  an  agreed  statement  of  facts  between 
Clara  L.  Reed  and  Leon  Sobel.  Judgment  for  defendant. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  DOWLING,  SMITH, 
and  DAVIS,  JJ. 

Henry  A.  Stickney,  of  New  York  City,  for  plaintiff. 
Abraham  Kaplan,  of  New  York  Ci^,  for  defendant. 

SMITH,  J.  The  plaintiff  is  the  owner  in  fee  simple  of  a  lot  adjoin- 
ing that  of  the  defendant  upon  104th  street,  New  York  City,  upon  which 
is  now  erected  a  four-story  private  dwelling,  constructed  for  the  use  of 
one  family  only,  and  occupied  by  the  plaintiff  and  her  family  as  a  pri- 
vate residence.  The  defendant  is  the  owner  of  an  adjoining  lot,  upon 
which  is  erected  a  private  dwelling  house  similar  in  all  respects  to  that 
owned  by  the  plaintiff,  and  constructed  for  the  use  of  one  family  only. 
Before  1890  tiiis  blocJc,  upon  the  south  side  of  104th  street,  and  be- 
tween West  End  avenue  and  Riverside  Drive,  was  owned  by  the  trus- 
tees of  the  estate  of  Sophia  R.  C.  Fumess.  Upon  the  17m  of  June, 
1890,  this  block  was  conveyed  to  one  Charles  Weinberg,  and  in  that 
deed  was  the  following  restriction: 

"And  the  said  party  of  the  second  part,  for  himself,  hla  heirs,  executors, 
administrators,  and  assigns,  doth  covenant,  prcnnlse,  and  agree  to  and  with 
the  said  parties  of  the  first  part,  their  successors  and  assigns,  that  he  will 
not  at  any  time  hereafter  erect,  make,  establish,  or  carry  on,  or  suffer  to  be 
nected,  made,  established,  or  carried  on,  In  any  manner,  on  any  part  ot  the 
above  described  and  hereby  granted  premises  any  livery  stalde,  railroad  depot, 
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slaughter  hotue,  tenement  honse,  tallow  dumdleary,  steam  wiglne  (except  for* 
domestic  purposes),  smith's  aht^,  forge  furnace,  hrass  foundry,  nail  or  other 
Iron  factory,  or  any  manufactory  for  making  glass,  glue,  varnish,  vitriol.  Ink, 
or  turpentine,  or  for  the  tanning,  dressing,  preparing,  or  keeping  of  skins, 
hides,  or  leather,  or  any  theater,  opera  house,  brewery,  distillery,  molasses  or 
sugar  refinery,  lager  beer  or  concert  saloon,  or  during  a  period  of  20  years 
from  the  date  of  this  deed  for  any  asylum,  reformatory,  or  other  public  or 
denominational  Institution,  or  at  any  time  for  aBy  manufactory,  trade,  or 
business  whatever,  which  may  be  In  any  wise  noiloua  or  (rfEenslre  to  the  neigh- 
boring Inhabitants.** 

Upon  October  21,  1891,  the  said  Weinberg  conv^ed  to  Egbert  C 
Simonson  eight  lots  in  said  block,  excluding  from  said  deed  the  lot  up- 
on the  comer  of  Riverside  Drive  and  104th  street  and  the  lot  upon  the 
comer  of  104th  street  and  West  End  avenue.  That  deed  contained  the 
following  covenants  and  restrictions : 

"And  also  subject  to  a  covenant  against  nuisances  ccmtalned  In  prior  deeaa. 
The  party  of  the  second  part,  tor  himself,  his  heirs  and  assigns,  covenants 
and  agrees  that  the  first  buildings  to  be  erected  upon  said  premises  are  to 
be  private  dwelUngs  constructed  for  the  use  of  <me  fomi^  only." 

The  two  lots  owned  by  plaintiff  and  defendant  are  included  in  the 
property  so  conveyed.  TTie  plaintiff  and  defendant  both  acquired  their 
titie  through  various  mesne  conveyances  to  their  respective  properties 
from  Simonsffli,  and  conveyances  were  made  expressly  subject  to 
the  restrictions  of  said  deed.  Upon  the  ten  lots  covered  by  the  deed 
to  Simonson  were  constructed  ten  private  dwellings,  which  conformed 
to  said  restrictions  and  were  constmcted  for  the  use  of  one  family  only, 
and  said  ten  buildings  were  the  first  buildings  erected  on  said  premis- 
es after  the  conveyance  above  mentioned  by  the  said  Weinberg  to  said 
Simonson.  The  defendant  purchased  his  lot  on  September  13,  1916, 
and  upon  the  20th  of  September,  1916,  filed  with  the  building  depart- 
ment an  application  for  the  building  on  said  premises  of  certain  addi- 
tions and  alterations.  Said  alterations  contemplate  a  rectmstruction 
of  the  interior  part  of  said  building,  and  an  addition  to  the  rear  thereof, 
such  as  to  make  the  said  building  adaptable  to  several  apartments. 
The  plaintiff  claims  that  such  alteration  is  a  violation  of  the  said  re- 
strictive covenants,  and  will  irreparably  damage  and  injure  the  plain- 
tiff, and  will  interfere  with  the  use  and  enjoyment  of  the  plaintiff's 
property  for  private  and  residential  purposes,  and  deprive  the  plaintiff 
against  her  will  of  the  benefits  and  advantages  of  the  aforesaid  cove- 
nants, and  that  the  plaintiff  has  no  adequate  remedy  at  law.  She  asks 
judgment  enjoining  the  defendant  from  making  said  alterations. 

The  covenant,  as  I  read  it,  is  purely  a  covenant  pf  restricticm  of  con- 
struction, and  not  of  use.  The  covenant  is  against  first  construction, 
and  the  plaintiff  concedes  that  the  defendant  may  take  down  the  build- 
ing and  constmct  a  new  building  in  its  place  for  whatever  purpose  he 
chooses,  but  claims  that,  in  order  to  escape  the  binding  force  of  the  re- 
striction, a  new  building  must  be  erected,  and  the  same  purpose  cannot 
be  acoMnplished  by  the  use  of  any  substantial  part  of  the  building  first 
constructed. 

That  restrictive  covenants  are  to  be  construed  strictly  is  settled  by  a 
long  line  of  authorities.  In  my  judgment  it  would  be  goiag  far  beyond 
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the  intent  of  the  restriction  to  hold  that  in  the  construction  of  a  new 
building  a  substantia  part  of  the  old  building  cannot  be  used.  The 
grantor  deemed  it  sufficient  to  provide  for  a  certain  construction  of 
the  building  first  erected,  deeming  that  that  would  be  sufficient  to  ac- 
complish the  purpose  intended.  That  building  was  constructed  in 
1891.  These  intended  alterations  were  not  proposed  until  1916.  So 
that  every  purpose  reasonably  intended  by  the  grantor  has  already  been 
accomplished.  It  is  true  that  many  covenants  restricting  construction 
are  deemed  also  covenants  restricting  use ;  but  no  authorities  are  cited, 
where  die  construction  restricted  "was  the  first  construction  without 
spedficaticm  of  time,  that  it  has  been  held  to  be  a  restriction  for  the  use. 

In  Walker  v.  McNuIty,  19  Misc.  Rep.  701,  45  N.  Y.  Supp.  42,  is 
found  a  covenant  not  to  construct  before  1912  any  building  of  what- 
soever kind,  except  private  dwellings  for  the  use  of  one  family  only. 
That  would  limit  other  construction,  and  necessarily  so,  until  1912. 
In  Bamett  v.  Vaughan  Institute,  134  App.  Div.  921,  119  N.  Y.  Supp, 
45,  the  provision  was  that  all  buildings  diereon  erected  should  be  first- 
class  private  houses.  That  restriction,  extending  for  all  time,  neces? 
sarily  involves  a  restricted  use.  In  Kurtz  v.  Potter,  44  App.  Div.  262,  . 
60  N.  Y.  Supp.  763,  affirmed  167  N.  Y.  586, 60  N.  E.  1114,  the  covenant 
required  the  first  building  erected  within  20  years  should  be  not  less 
than  three  stones  in  height,  adapted  for  the  residence  of  private  fami- 
lies or  buildings  for  churches.  This  court  held  that  nothing  in  the 
covenant  would  prevent  any  one  from  using  the  building  so  erected  in 
any  way  he  pleased,  or  from  removing  the  building  thus  erected,  and 
erecting  upon  die  premises  a  building  tiiat  could  be  used  for  any  pur- 
pose. 

It  follows  that,  after  the  first  building  was  erected  upon  these  pra- 
ises in  good  faith  for  the  use  of  a  single  family,  there  is  no  restriction 
either  of  die  use  of  that  building,  or  of  the  construction  of  a  new 
building,  or  of  an  alteration  of  that  buildii^,  substantial  or  otherwise, 
for  any  purpose. 

I  recommend  a  jud^^ent  for  defendant,  without  costs.  All  concur. 


In  ra  SENZTB  ESTAm 
(Snrrogat^B  Court,  New  York  County.  April  S,  1917.) 

1.  Wnxs  ^»6S7(4)— GmrsTBuoizoN — Tsosx  Fuhd^Mo  Livxtatxoiv  Ovm. 

Wliere  there  Is  no  limitation  over  of  remainders  embraced  In  t-ruf<ts. 
tbey  fan  into  residuair  at  deatb  of  braieflciarles,  and  are  to  be  distrib- 
uted under  tbe  general  residuary  dause. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  S  1641.] 

2.  ExEcuTOBS  AND  Aduinistkaiobs  $=>295 — Time  of  DiaTRiBnTioiT. 

The  residuary  clause  of  3  will  provided:  "I  hereby  ^ve,' devise  and 
teqneaOi  an  the  rest,  residue  and  renudnder  of  my  estite  ok  every  kind 
and  nature  lAatsoever  and  wberesoerer  dtuated,  to  be  paid  after  all  the 
foregDing  bequests,  legacies,  trusts  and  income  for  life  have  been  fully 
paid  and  ended."  When  all  debts  had  been  paid,  specl0c  legacies  accou^ 
pushed,  and  trust  funds  set  np  under  the  wUl,  there  was  a  residue  o< 
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$27,000.  Held  that,  as  will  did  not  provide  what  should  be  done  wttb  resi- 
due peudiDg  release  of  other  funds,  It  was  payable  Immediately  after 
debts,  apedfle  derlsea,  and  trusts  had  been  provided  for;  It  not  being  In- 
tention of  testatrix  that  dlsttlbatlMi  of  residuary  estate  should  be  post- 
poned  until  all  tmst  estates  were  terminated,  one  trust  Mng  perpetual. 

[Bd.  Nota — Vor  other  cases,  see  Executors  and  AdmlnlBtrators,  Cent 
Dig.  U  1185-1197.] 

8.  Wills  4=o524(6) — OoNSTBDonoir— Bisidcabt  Bequest — "Hbibs  at  Law" — 
"Next  of  Km." 

A  residuary  bequest,  to  take  effect  after  all  the  foTegolI^;  bequests,  etc^ 
have  been  ftiUy  paid  and  ended,  to  those  persmis  who  at  that  time  under 
the  laws  of  the  state  of  New  YmIc  Aall  constitute  the  **lielr8  at  law  of 

myself  and  my  late  husband,"  Is  payable  to  those  persons  in  being  when 
distribution  Is  made ;  the  term  "heirs  at  law"  meaning  of  kin"  of 

both  husband  and  wife,  as  otherwise  the  limitation  would  amount  to  an 
entail. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  |  1122. 
For  other  deflnltlons,  see  W<n^  and  Phrases,  Hirst  and  Second  Series, 
Heirs  at  Law  ;  Next  of  Kin.] 

In  the  matter  of  the  accounting  of  George  J.  McEwan,  executor  of 
the  estate  of  Mary  E.  Senn,  deceased.  Questions  of  construction  pre- 
sented to  surrogate  for  consideration.  Construction  given,  with  direc- 
tions to  proceed  accordingly. 

Frederick  W.  Block,  of  New  York  City,  for  executor. 

Phillips  &  Avery,  of  New  Yock  City  (Stephen  W.  Linington  and 
Earl  A.  Darr,  both  of  New  York  City,  of  counsel),  for  claimants. 

Heyn  &  Covington,  of  New  York  City,  for  certain  residuary  le^- 
tees. 

Wm.  B.  McNiece,  of  New  York  City,  and  Spencer  G.  McNary,  for 
other  l^tees. 

lElouse,  Grossman  &  Vorhaus,  of  New  York  City,  for  Laura  Tay- 
lor. 

James  E.  Bennet,  of  New  York  City,  for  Emmeline  Greenleaf. 
William  Osgood  Morgan,  of  New  York  City,  for  Irene  M,  I,eonard. 
Egburt  E.  Woodbury,  Atty.  Gen. 
James  A.  Davis,  of  New  York  City,  special  guardian. 

FOWLER,  S.  On  the  accounting  of  George  J.  McEwan,  as  ex- 
ecutor of  the  estate  of  Mary  E.  Senn,  several  questions  of  construc- 
tion and  interpretation  of  the  will  of  the  said  testatrix  arise  and  are 
presented  to  the  surrogate  for  consideration. 

The  will  provided  in  substance  as  follows:  Item  1,  for  the  payment 
of  debts ;  items  2,  3,  4,  and  5,  for  bequests  of  oil  paintings  and  water 
colors  to  various  friends  and  relatives;  items  6,  7,  8,  9.  and  10,  for 
the  payment  of  various  sums  of  money  to  individuals  named;  item 
11  gave  to  the  executors  in  trust  the  sum  of  $25,000,  the  income  there- 
from to  be  paid  to  Minnie  Wallie,  a  niece  of  the  deceased  husband  of 
the  testatrix,  during  her  natural  life,  in  quarterly  payments ;  item  12 
gave  to  the  executor  in  trust  the  further  sum  of  $6,000,  the  income 
Sierefrom  to  be  paid  to  Edward  Senn,  a  brother  of  the  deceased  hus- 
band of  the  testatrix,  in  monthly  payments  on  the  1st  day  of  each 
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and  every  month  during  his  life;  item  13  gave  to  the  Highland  Trust 
Company  of  New  Jersey  in  trust  the  sum  of  $500,  the  income  there- 
from to  be  expen(Kd  every  year  in  keeping  and  mfuntaining  in  good 
condition  and  appearance  the  burial  plot  in  Speer's  Cemetery,  which 
contains  the  graves  of  the  testatrix's  father's  family  and  of  her  late 
husband,  and  in  which  she  expresses  a  desire  to  be  buried ;  items  14, 
15,  16,  17,  and  18  give  legacies  to  various  [»irties  named  therein;  item 
20  nominates  the  executor. 

Item  19,  which  bequeaths  the  residuary  estate,  is  the  paragraph  of 
the  will  sought  to  be  construed  upon  tfhis  accounting.  It  provides  as 
follows: 

"I  hereby  give,  devise,  &nd  be<nieath  aU  tbe  rest,  residue  and  ranelnAer  of 
mj  estate  of  every  kind  end  nature  wbatsoerer  and  wheresoever  sttnuted,  to 
be  paid  after  all  the  foregoing  bequests,  legacies,  trusts  and  iDCome  for  lUe 
bore  been  folly  paid  and  ended,  to  those  persons  who  at  that  time,  under  the 
laws  of  the  state  of  New  York,  shall  constitute  the  heirs  at  law  of  nryself  and 
my  late  husband,  William  Benn,  equally,  share  and  share  alike  to  them  and 
Id  tbelr  taetrs  and  assigns  absidutely  and  In  fee  aims^." 

It  is  alleged  in  the  petition  in  this  accounting,  on  information  and 
belief,  that  the  testatrix  and  her  deceased  hust^d  were  survived  by 
some  34  cousins,  cousins  once  removed,  and  cousins  twice  removed. 
Their  names  are  set  forth  in  the  petition  and  th^  are  all^d  to  be 
the  heirs  at  law  and  next  of  kin  of  the  deceased  testatrix  and  her 
husband.  No  proof  is  submitted  to  me  concerning  these  residuary 
legatees,  or  their  relationship  to  testatrix  or  to  each  other;  nor  is  any 
proof  given  that  there  are  not  other  heirs  at  law  or  next  of  kin.  For- 
mal proof  as  to  the  identity  and  relationship  of  these  various  kins- 
men will  have  to  be  made  before  this  matter  can  be  finally  disposed 
of,  but  that  does  not  prevent  me  from  now  entering  on  the  construc- 
tion of  the  will,  as  requested  by  the  parties. 

[1, 2]  All  of  the  general  legacies  have  been  paid.  The  various  trust 
funds  mentioned  in  the  will  l^ve  been  set  up  and  sufficient  moneys  ap- 
propriated to  comply  with  the  terms  of  the  will  in  respect  of  the  trusts. 
Edward  Senn,  the  life  beneficiary  of  the  $6,000  trust  fund,  has  died 
since  the  filing  of  the  account.  As  there  was  no  limitation  over  of 
the  remainders  of  the  funds  embraced  in  the  trusts,  the  $6,000  held 
for  Edward  Senn  and  that  of  $25,000  held  for  the  life  of  Minnie 
Wallie  fall  into  the  residuary  and  are  to  be  distributed  under  the  gen- 
eral residuary  clause.  Minnie  Wallie,  one  of  the  trust  beneficiaries,  is 
still  living.  No  disposition  at  present  can  be  made  of  the  fund  held 
in  trust  for  her  benefit 

But  there  is  at  present  a  residuary  of  $27,000,  and  it  is  asked,  first, 
whether  or  not,  under  the  will,  this  $27,000  fund  is  to  be  distributed 
now,  or  is  to  wait  until  the  termination  of  all  the  trusts,  interests,  or 
estates  created  by  the  will ;  second,  if  the  said  $27,000  is  to  be  dis- 
tributed now,  shall  it  be  distributed  among  the  "heirs  at  law  of  the 
deceased  and  her  husband,  now  living,"  or  shall  it  be  distributed  among 
those  persons  who  constituted  such  "heirs  at  law"  at  the  dea&  of  the 
testatrix?  Does  the  language  of  the  will  giving  the  residue  to  per- 
sons, under  the  laws  of  the  state  of  New  Yoric,  the  heirs  at  law  o£ 
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the  testatrix  and  her  husband,  equally  share  and  share  alike,  mean 
the  next  of  kin  of  the  testatrix  and  the  next  of  kin  of  her  said  hus- 
band, or  what  does  it  mean? 

It  is  evident,  I  think,  that  item  19  of  the  will  does  not  direct  that 
the  distribution  of  the  residuary  estate  is  to  be  postponed  until  such 
time  as  all  the  trust  estates  shall  have  terminated.  The  testatrix  in- 
tended that,  as  soon  as  the  pa3mient  of  all  debts  and  specific  legacies 
was  accomplished  and  the  trust  funds  were  set  up,  the  residue  should 
be  distributed  immediately  to  the  "heirs  at  law"  living  at  the  time 
of  her  death.  In  this  way  only  can  this  clause  be  given  an  intelligent 
construction.  There  is  no  good  reason  why  money,  which  is  all  ready 
for  distribution  and  which  is  not  tied  up  by  prior  trusts  or  life  estates, 
should  be  held  by  the  executors  without  any  direction  as  to  the  dis- 
posal of  the  income  until  certain  other  funds  which  are  tied  up  by  life 
estates  shall  be  released.  If  that  was  the  intention  of  testatrix,  she 
would  have  provided  what  should  be  done  with  the  fund  constituting 
the  residue,  pending  the  release  of  the  other  funds. 

The  will  makes  no  disposition  of  the  income  arising  from  the  resid- 
uary estate.  To  whom  would  that  income  go  ?  If  the  residuary  were 
to  be  held  until  the  termination  of  all  the  trusts,  it  might  be  directed 
to  be  accumulated  until  the  end  of  time,  for  tiie  trust  for  cemetery 
purposes  is  perpetual.  Besides,  this  would  necessitate  the  executor's 
holding  and  accumulating  the  income  on  the  residuary  estate  for  an 
indefinite  period  of  time,  certainly  during  the  lifetime  of  Minnie 
Wallie.  As  llie  accumulation  would  not  depend  on  the  minority  of 
an  infant,  it  would  be  an  unlawful  accumulation,  in  violation  of  the 
statute.  It  would  therefore  seem  to  me  that  the  only  construction  that 
can  be  maintained  is  that  the  residuary  estate  in  hand  is  presently  dis- 
tributable. 

[3]  The  question  next  presented,  as  to  the  use  of  the  words  "heirs 
at  law/*  involves  the  assertion  that  they  mean  next  of  kin;  the  estate 
consisting  wholly  of  personal  property.  It  is  not  shown  in  any  of 
the  papers  before  me  whether  or  not  the  34  persons  alleged  to  be  rela- 
tives of  the  deceased  and  her  husband  are  their  "heirs  at  law"  or  their 
"next  of  kin,*'  nor  is  it  disclosed  what  persons  are  such  heirs  at 
law  and  what  persons  are  next  of  kin.  It  may  be  that  diey  are  all 
the  same;  that  is,  that  the  heirs  at  law  and  the  next  of  kin  in  tlus 
particular  case  are  the  same  persons.  But,  be  this  as  it  may,  the  words 
"heirs  at  law"  in  the  will  should  be  taken  to  designate  next  of  kin 
of  both  husband  and  wife ;  otherwise  the  limitation  would  amount 
to  an  entail.  The  term  "heirs  at  law"  in  this  will'  means  "next  of 
kin."  Tillman  v.  Davis,  95  N.  Y.  17,  47  Am.  Rep.  1.  The  gift  is  to 
such  persons  as  a  class  (Matter  of  Kimberly,  150  N.  Y.  90,  44  N  E. 
945 ;  Matter  of  King,  200  N.  Y.  189,  93  N.  E.  484,  34  L.  R.  A.  [N. 
S-]  945,  21  Ann.  Cas.  412),  and  only  those  in  being  when  distribution 
is  to  be  made  take  (Matter  of  Baer,  147  N.  Y.  348,  41  N.  E.  702;  Bis- 
son  V.  W.  &  S.  R.  R.,  143  N.  Y.  125,  38  N.  E-  104:  Goebel  v.  Wolf. 
113  N.  Y.  405,  21  N.  E.  388,  10  Am.  St.  Rep.  464). 

It  would  therefore  seem  that  those  persons  in  being  at  the  time  of 
the  distributicni,  which,  pursuant  to  the  provisions  of  item  19  of  the 
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will,  is  fixed  as  after  the  payment  of  all  the  legfades  and  the  settling^ 
up  of  the  trusts,  the  will  in  that  respect  providing  "to  those  persons 
who  at  that  time,  under  the  laws  of  Ihe  state  of  New  York,  shall  con- 
stitute the  heirs  at  law  of  myself/'  etc.,  are  those  entitled  to  share. 
Proceed  accordingly. 


VmtXlEB  T.  TASKEB-HALSTDD  BBAI/FZ  00. 
(Snpreme  Ooor^  Appellate  T«rm,  Ilist  Dq>aitoiatt   April  11,  1017J 

L  TkHDOB  and  PUBOHAflEB  ^=»76-HCOVSirAirTS  BT  '^HDOB^-^RUB  roB  Peb- 

roBiuncfe— Pbbsuhftion. 

Where  a  c<»itract  for  the  sale  of  property  on  Instalhurats  oorering  sev- 
eral years,  during  wbldi  the  purchaser  was  to  pay  taxes  aud  aaseosments, 
bat  not  to  receive  title,  contained  a  corenant  requlrlog  ttie  vendor  to 
make  certain  Improvements,  but  did  not  specify  the  time  when  they  were 
to  be  made,  It  wUI  be  presumed  that  It  was  the  intention  of  the  parties  « 
that  the  Improvements  dionld  be  made  within  a  reastmable  time  after 
the  date  of  the  contract,  though  ordinarily  a  oov^iant  by  the  vendor  in  an 
exeentozy  coDtract  for  the  sale  of  real  peosf&ctf  Is  saUsfled  by  perfturm- 
BDce  at  the  time  fixed  fMr  transfer  of  title. 

[Ed.  Note.— For  other  cases,  see  Trador  and  Pntchaser,  Oait.  Dlff.  If 
118-118,  126.] 

2.  Covenants  9=379(1) — ^Pbssoks  RurrmxD  to  Enfobok-'"Owiteb." 

Where  an  executory  contract  for  the  sale  ot  lots,  title  to  which  was  not 
to  pass  to  the  purchaser  until  a  stated  proportion  of  the  purchase  price 
had  been  paid,  contained  au  execot(»-y  covenant  that  the  vendor  would, 
without  expense  to  the  owner  <tf  the  property,  make  certain  litfprove- 
ments,  the  use  of  the  word  "owner"  does  not  indicate  that  only  the  omien 
of  the  l^al  title  conld  oiforee  the  covenant,  atnoe  In  OQUlty  tbs  porchas- 
en  are  the  owners. 

[Ed.  Note.— For  other  cases,  see  Ooranants,  Cent  Dig.  H  78-80,  82. 

For  other  deflnltlfnis,  eee  Words  and  Phrases,  First  and  Second  Sorles, 
Owner.] 

3.  Vbitdob  and  Pubohaseb  ^»341(2) — Bxbcibsion  bt  Pdsohasek— Goufuint 

— ^DxiCAItD  FOB  PXBrOBUANCX. 

2k.  comi^lnt  alleging  that  the  vendor  of  prwerty  had  failed  to  make 
the  improvements  he  covenanted  to  make,  thou^  a  reasonable  time  had 
dapsed  vitUn  which  to  make  them,  bat  which  did  not  allege  a  notice 
to  the  T^idor  reqolrlng  him  to  make  the  improvesnoitii  wlHiln  a  reason- 
alAe  period,  is  Insufficient  to  state  a  cause  action  for  rescission  at  tiie 
ooi^ct  and  recovexy  of  the  mon^  paid. 

[Bd.  Notei— For  other  cases,  see  Tender  and  Poxcthaser,  Oent  Dig.  I 
1011.] 

4.  PLXADIHG  «3»214(5)— DBICUBBIB— ADHISSIOIf— OONOLUBXOHB. 

A  demurrer  admits  the  facts  but  not  the  pleader's  conclusions  of  law. 
[Ed.  Note.— For  other  cases,  see  Pleading  Cent.  Dig.  {  027.] 

5.  PE.EADiNe  ^a84S(l>-nJuDa]CBiiT  OK  PixAmNO— Sefabatb  Oauses  op  Ac- 

TIOW. 

Defendant  is  not  entitled  to  Judgment  on  the  pleadings,  where  the  com- 
plaint contains  at  least  one  good  cause  of  action,  though  the  other  causes 
of  action  stated  are  not  sufficient. 


[£,3,  Note.— For  other  cases,  see  Pleading.  Cent  Dig.  U  1006,  1057- 
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9.  AonoN  4cs>46(4)— JoxNDB»— RKsomsxoir  and  DucAan—SttUOH  or  Gon- 

TBACT. 

Under  Code  CIt.  Proc.  |  484,  prohibiting  the  Joinder  of  inc<His1stent 
causes  of  action,  an  action  by  a  purchaser  to  rescind  the  contract  and  re- 
cover the  money  paid  for  breach  of  the  vendor's  covenant  can  be  Joined 
with  an  action  to  recover  damages  for  the  breach,  thoi^h  an  action  for 
resdgsion  on  the  ground  of  fraud  cannot  be  joined  wiOi  an  action  to  re- 
cover damages  caused  by  the  fraud. 

[Ed.  Note.— For  other  cases,  see  Action.  Oent  Dig.  H  430-448.] 

Appeal  from  City  Court  of  New  York,  Trial  Terai. 

Action  by  Janet  M.  Menzies  against  the  Tasker-Halsted  Realty 
Company.  Judgment  for  defendant  on  the  pleadings,  and  plaintiff 
appeals.  Reversed,  and  plaintiff's  motion  for  judgment  on  the  plead- 
inj^  granted,  in  so  far  as  it  was  founded  on  the  sec(Mid  cause  of  action, 
with  leave  to  defendant  to  withdraw  its  demurrer  and  to  answer. 


Argued  April  term,  1917,  before  GUY,  COHALAN,  and  DELE- 
HANTY,  J  J. 


Wesselman  &  Kraus,  of  New  York  City  (Bertram  L.  Kraus,  of 
New  York  City,  of  counsel),  for  appellant. 

Hamilton,  Gregory  &  Freeman,  of  New  Vork  City  (Mahlon  A.  Free- 
man and  Norman  C.  Conklin,  both  of  New  York  City,  of  counsel), 
for  respondent. 

GUY,  J.  The  complaint  in  this  suit  by  the  vendee  in  a  contract  for 
the  purchase  of  certain  lots,  the  consideration  being  payable  in  install- 
ments, contains  two  alleged  causes  of  action— one  based  on  the  rescis- 
sion of  the  contract,  because  of  nonperformance  by  the  vendor  of  a 
covenant  to  be  performed  on  its  part,  for  the  recovery  of  $1,473.11  al- 
leged to  have  been  paid  under  the  contract;  and  the  other  for  $1,800 
damages  for  breach  of  the  agreement.  The  contract  is  dated  April  30, 
1912,  and  on  account  of  the  purchase  price  of  the  lots,  ^,900  and  in- 
terest, plaintiff  paid  $1,425  and  the  taxes.  Under  the  agreement  the 
balance  of  the  purchase  money  was  payable  in  monthly  installments  of 
$25,  or  at  the  option  of  the  plaintiff,  after  the  payment  of  50  per  cent, 
of  the  purchase  price,  she  could  procure  a  deed  by  giving  her  bond  for 
the  balance,  secured  by  a  mortgage  on  the  premises.  The  covenant  up- 
on the  alleged  breach  of  which  the  action  is  founded  is  that : 

The  "party  of  the  first  part  further  agrees,  at  Its  own  proper  cost  and  ex- 
pense  and  without  assessment  to  the  owner  of  the  lots,  to  Install  on  the  street 
on  which  the  within  lots  front  water  pipe,  sewer  pipe,  CCTient  sidewalk,  and 
macadamized  road,  to  plant  suitable  ^ade  trees,  and  to  furnish  tor  said  lots 
electric  light  and  tel^hone  cmnectlon." 

[1]  While  in  an  ordinary  executory  contract  for  the  sale  of  real 
estate  the  covenant  of  the  vendor  to  make  improvements  affecting  the 
premises  would  be  satisfied  by  performance  at  the  time  fixed  for  clos- 
ing of  the  title,  in  a  c(Mitract  of  the  nature  of  the  one  in  suit  for  the 
purchase  of  unimproved  property,  where  installment  payments  of  the 
balance  of  the  purchase  money  after  the  down  paymdht  are  provided 
for,  covering  a  period  of  several  years,  and  the  purdiaser  is  obUgatedto 
pay  all  taxes  and  assessments  levied  on  the  premises,  it  is  fair  to  pre- 
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sume  that,  if  improvements  of  the  character  specified  in  the  defendant's 
covenant  are  to  be  made  by  the  vendor,  no  time  being  fixed  for  per- 
formancei  it  is  the  intention  of  tiie  parties  that  such  improvements,  in 
the  absence  of  a  definite  time  limit,  should  be  completed  within  a  rea- 
sonable time  from  the  date  of  the  contract.  Brede  v.  Rosedale  Ter- 
race Co.,  158  App.  Div.  494,  143  N.  Y.  Supp.  583,  reversed  on  another 
ground  216  N.  Y.  246,  110  N.  E.  430. 

[2]  It  is  contended  by  defendant,  however,  that  the  use  of  the  word 
"owner"  in  the  covenant  indicates  that  only  a  vendee  having  the  l^al 
title  could  enforce  the  covenant,  and  Hochstein  v.  Vanderveer  Cross- 
ings, 150  App.  Div.  118.  134  N.  Y.  Supp.  950,  is  cited  in  support  of 
that  contention.  In  that  case,  by  an  agreement  indorsed  on  the  con- 
tract, the  defendant  land  company  agreed  to  make  certain  improve- 
ments, including  the  filling  in  of  a  creek,  "free  to  lot  buyers,"  within  a 
certain  period,  which  expired  after  the  time  within  wluch  the  vendee 
was  obligated  by  the  contract  to  take  title.  The  vendee  refused  to  ac- 
cept a  deed  of  tiie  premises  because  of  the  failure  of  the  vendor  to  fill 
in  the  creek,  and  brought  the  action  to  recover  damages  on  the  ground 
that  Hie  failure  to  make  such  improvement  was  a  bresuih  of  the  contract 
to  convey.  It  was  held  that  plaintiff  could  not  recover  under  the  con- 
tract to  purchase,  but  was  restricted  to  an  action  for  damages  for 
breach  of  the  agreement  to  fill  in  the  creek ;  the  decision  being  based  on 
the  fact  that  under  the  contract  the  agreement  to  fill  in  was  not  requir- 
ed to  be  performed  until  after  the  actual  conveyance  of  the  lots,  and 
that  therefore  it  was  not  a  part  of  the  contract  to  sell,  but  an  inde- 
pendent covenant  to  do  something  after  title  had  passed  and  the  con- 
tract of  sale  was  fuUy  performed.  That  case  is  thus  clearly  distinguish- 
able from  the  one  under  consideration.  As  between  the  parties  to  this 
contract,  the  plaintiflf  was  in  equity  the  owner  of  the  property,  and  it 
was  important  that  the  improvements  should  not  result  in  an  assess- 
ment against  the  lots,  for  under  her  contract  she  was  required  to  pay 
all  assessments,  as  well  as  the  taxes. 

[3,  4]  In  the  first  alleged  cause  of  action,  based  on  a  rescission  of  the 
contract,  the  complaint  alleges  that,  although  a  reasonable  time  has 
elapsed  since  the  execution  and  delivery  of  the  agreement,  the  defend- 
ant has  "wholly  failed"  to  make  the  improvements,  and  that  the  de- 
fendant has  "repeatedly  promised  to  this  plaintiff  to  make  such  im- 
provements, but  has  failed  to  do  so."  A  demurrer  admits  the  facts, 
not  the  conclusions  of  law,  of  the  pleader,  and,  assuming  that  the  al- 
legation as  to  reasonable  time,  in  connection  with  the  other  facts  ap- 
pearing (HI  the  face  of  the  complaint,  through  the  incorporation  therein 
of  Exhibit  B,  is  an  allegation  of  a  fact,  still  I  think  the  alleged  cause 
of  action  grounded  on  rescission  is  defective  for  want  of  an  all^;ation 
of  notice  to  llie  defoidant  requiring  the  improvements  to  be  made 
within  a  reasonable  period,  for  the  allegations  of  the  first  cause  of  ac- 
tion merely  make  out  a  case  of  delayed  performance,  not  an  abandon- 
ment of  the  contract  by  the  defendant  or  a  refusal  to  perform.  Taylor 
V.  Goelet,  208  N.  Y.  253,  101  N.  E.  867,  Ann.  Cas.  1914D,  284.  It  fol- 
lows that  the  facts  stated  in  the  first  alleged  cause  of  action  did  not  au- 
thorize a  rescission  of  the  contract,  and  that  no  cause  of  action  is  ai- 


m 


164  NEW  YORK  BUPPIJBUHNT 


(Sup*Ct 


leged  for  the  recovery  of  $1,473.11,  the  moneys  paid  the  defendant 
pursuant  to  tiie  agreement. 

[B]  But,  if  the  views  herein  e3q)resscd  as  to  the  obligations  of  the 
defendant  under  the  contract  be  correct,  sufficient  facts  were  stated  un- 
der the  plaintiff's  second  claim  to  constitute  a  cause  of  action  E^;ainst 
the  defendant  for  the  recovery  of  damages  by  reason  of  its  breach  of 
the  covenant  to  make  the  improvements;  so  that  defendant  was  not 
entitled  to  judgment  on  the  pleadings,  there  being  at  least  one  good 
cause  of  action  contained  in  the  complaint. 

[6]  The  learned  trial  judge  was  right  in  overruling  the  third  ground 
of  demurrer — ^that  causes  of  action  are  improperly  united,  A  cause  of 
action  consequent  upon  the  rescission  of  a  contract  on  the  groimd  of 
fraud  cannot  be  joined  with  a  claim  for  damages  for  breach  of  that 
contract  "One  is  based  on  fraud  avoiding  the  contract,  and  the  other 
on  the  contract  Their  inconsistency  is  indisputable.  Proof  of  either 
would  destroy  the  other.  The  election  to  rescind  a  contract  for  fraud, 
evidenced  by  the  bringing  of  an  action  based  thereon,  is  irrevocable, 
and  prevents  the  bringing  of  an  action  on  the  contract  itself;  and  vice 
versa,  when  the  plaintiff  has  knowledge  of  the  fraud."  Kranz  v.  Lew- 
is, lis  App.  Div.  106,  at  p.  109,  100  N,  Y.  Supp.  674,  676.  But  plain- 
tiff's claim,  based  on  rescission,  in  this  case,  because  of  defendant's 
nonperformance,  does  not  involve  the  repudiation  of  the  express  con- 
tract on  her  part;  on  the  contrary,  she  must  found  such  claim  on  the 
terms  of  that  contract,  and  while,  under  either  theory,  of  fraud  or  non- 
performance, the  cause  of  action  to  recover  money  paid  would  be 
grounded  on  implied  contract  (Freer  v.  Dent<Mi,  61  N.  Y.  492),  the  two 
causes  of  action  attempted  to  be  stated  in  the  con^Iaint  in  this  case  are 
not,  within  the  meaning  of  section  484  of  the  Code,  inoMisistent,  so 
that  their  joinder  is  prohibited  by  the  statute. 

Order  and  judgment  reversed,  with  $10  costs  and  disbursements,  and 
plaintiff's  motion  for  judgment  on  the  pleadings,  in  so  far  as  it  is 
founded  on  her  second  cause  of  action,  granted,  with  $10  costs,  with 
leave  to  defendant  to  withdraw  demurrer  and  serve  its  answer  within 
six  days  from  service  of  the  order  to  be  entered  herein  with  notice  of 
entry  thereof.  All  concur. 


BRITISB-AMERIGAN  TOBACCO  CO.  t.  UNITED  STATES  FIDELITY  ft 

GUARANTT  CO. 

'  (Snprenft  Court,  A^t^late  IXvlalon,  First  D^rtment  A^  S,  1917.) 

1.  CONTBAOTS  «=o288 — OONSTBtJCnON — ^PbOGBESS  PaTICKNTS. 

ProTlBion  ot  contract  to  build  a  bnildlng  for  $63,300  that  the  owner 
shall  pay  *'S6  per  cent  ot  the  amount  which  shall  be  due  on  the  1st  of 
each  and  every  month  from  the  date  hereof  for  work  done  and  matwlals 
furnished,  as  per  to  be  rendered  to  the  owner  by  th6  coDtractor,  and 
upon  the  certificates  of  the  arcMtects  of  the  accuracy  of  the  bill.  The  bal- 
ance shall  be  paid  when  the  work  is  finished  and  accepted  by  the  owner" 
— is  for  payment  monthly  of  85  per  cent,  of  the  architect's  estimated  value 
ot  the  work  done  that  month,  Irrei^tectiTe  (tf  the  fact  that  such  payment 
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ndgfat  be  nraklng  a  greater  payment  od  the  contract  than  repreaented  the 

proportionate  falflllm»it  of  the  ocmtract 

[Ed.  Note.— For  other  cues,  see  Contracts,  Gent  Dig.  H  1308-lSlO,  1312, 

1316.3 

Z  PBTNCIPAL  AITD    SiTBBIT  ^SsllT— BuiLinNO  COHTBAOTB — OVSBPATUNTS — 

Rights  ot  Subett. 

Snr^  on  ctsitractor's  bond  to  erect  bnlldlng  for  lump  sum  of  progress 
payments  cannot  qaestion  oTerpaymwit  of  omtractmT  by  the  omier,  in  the 
absence  of  allegation  that  duplicated  Itema  wwa  paid  by  the  owner  know- 
ingly, coUuslTelyt  or  In  bad  faith. 

[Ed.  Note. — ^For  other  caaes,  see  Principal  and  Surety,  C^t  Dig.  H 
283-285.] 

3.  PaiNCXPAL  AND  SVBBTT  ^117— BuXLDINa  CoNTKAOTft— PaTIIENTB— BlOHTB 

OF  Subett. 

The  surety  could  validly  object  to  payments  of  the  sum  paid  for  coa- 
tractw's  b<Hid,  whldi  ooold  not  properly  be  chained  to  materials  and  labor. 
[Bd.  NoM^For  other  caaea,  eee  Principal  and  Surety,  Oent  Dig.  f| 

283-285.] 

4.  PaiKCIFAI.  AND  SireXTT  «S>117 — ^Bunj>ZNa  GONTRAdfi— PATMENTS— BlOUTS 

OV  SUBBTT. 

The  surety  coirid  validly  object  to  inclusion  of  10  per  cent  cw  actoal  cost 
at  meaterlals  ftunlsbed  and  work  done. 

[Ed.  Note:— For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  H 
28S-2S5.] 

5.  Pbikcipai.  and  Subett  «=9ll7 — Ovebpatuents— Rxobts  or  Suarcr. 

The  surety  was  not  released  from  liability  by  mere  overpayment  of  the 
amount  due  In  any  one  month,  In  the  absence  of  bad  ftilth  or  collusion, 
where  no  more  than  SB  per  cent  of  the  enttre  ccmtract  price  was  ever  paid 
to  the  c<mtractor. 

TEd.  Note.— Fw  other  .cases,  see  Prindtwl  and  Surely,  Gent  Dig.  H 
283-285.] 

&  Pbinozpal  and  Subbtt  «k»123(D — ^BuiLDiNa  CoNTEAOTft— Bbbaob— Pboq- 
BE88  PA-niKNTS— Notice  to  Subett. 

The  surety  was  not  released  by  failure  to  notify  It  of  possible  breach 
of  the  contract  by  the  contractinr,  but  the  duty  to  notify  of  breach  arises 
only  if  the  breach  occurs. 

[Bd.  Note. — ^For  other  cases,  see  Principal  and  Surety.  Cent  Dig,  H 
804-^] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  British- American  Tobacco  Company  against  the  Unit- 
ed States  Fidelity  &  Guaranty  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.   Modified  and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT, 
SMITH,  and  DAVIS,  JJ. 

William  F.  Kimber,  of  New  York  City  (Leonidas  Dennia,  of  New 
York  City,  on  the  brief),  for  appellant 
Outerbridge  Hcn^y,  of  New  York  Gty,  for  respondent 

SMITH,  J.  The  action  is  brought  by  plaintiff  against  the  defendant 
upon  its  bond  to  secure  the  faithful  execution  of  a  contract  entered 
into  between  the  plaintiff  and  otie  John  W.  Davis  for  the  construction 
of  a  certain  building  at  Petersburg,  Va.  The  ccMnplaint  alleges  that 
the  defendant  proceeded  to  construct  said  building,  and  made  default 
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therein;  that  the  defendant  surety  was  notified  of  said  default,  and 
neglected  to  proceed  with  the  construction;  that  the  plaintiff  there- 
upon was  required  to  proceed  with  the  construction  at  a  cost  to  the 
plaintiff,  in  addition  to  what  had  been  paid  to  the  contractor,  of  $14,- 
809.43  in  excess  of  the  contract  price;  and  it  is  for  &is  sum  that 
judgment  has  been  demanded;  The  defendant  makes  several  defenses, 
among  them  that  the  contractor  was  paid  by  the  plaintiff  in  excess  of 
the  sums  due  to  him  under  the  contract  as  the  work  progressed.  This 
defense  raises  the  only  questions  which  we  are  called  upon  to  decide. 

[1]  The  clause  of  the  contract  which  requires  to  be  construed  is 
the  clause  relating  to  payment.  The  contract  binds  the  plaintiff  to 
pay  to  the  contractor  ^3,300  in  the  following  manner : 

"Elghty-0ve  per  cent  of  the  amount  which  shall  be  due  on  the  1st  of  each 
and  every  month  from  and  after  the  date  hereof  for  work  done  and  materials 
furnished  nnder  this  contract,  as  per  bill  to  be  rendered  to  the  owner  by  the 
contractor,  and  upon  the  certificates  of  the  architects  of  the  accuracy  of  the 
bill  rendered  by  the  contractor.  The  balance  shall  be  paid  when  the 
work  is  finished  and  accepted  by  the  owner  upon  the  certificate  of  the  archi- 
tects.  *  * 

On  December  1,  1913,  the  contractor  presented  an  account  which 
contained  items  of  materials  furnished  and  work  done,  and  claimed 
a  balance  thereon  of  $12,432.18.  Up  to  this  time  there  had  been  paid 
upon  the  contract  $62,897.45.  The  attention  of  the  plaintiff  was  called 
to  the  fact  that  the  Uiilding  was  not  more  than  72  per  cent,  finished, 
and  the  architects'  representative  upon  the  job  refused,  therefore,  to 
certify  the  bill  on  the  ground  that  to  pay  the  bill  would  pay  the  con- 
tractor a  greater  proportionate  amount  of  the  contract  price  than  would 
represent  the  proportionate  amount  of  the  contract  work  finished. 

The  first  question,  therefore,  that  arises,  is  as  to  the  construction 
of  this  clause  of  the  contract.  Upon  that  construction  I  think  this 
court  is  foreclosed  by  the  case  of  Hastings  v.  Empire  Surety  Co.,  156 
App.  Div.  258,  141  N.  Y.  Supp.  417.  In  that  case  it  was  held  that, 
under  a  contract  substantially  similar  to  that  in  this  case,  the  require- 
ment was  that  the  owner  should  pay  to  the  contractor  the  85  per  cent, 
of  the  actual  material  furnished  and  work  done,  irrespective  of  the 
fact  that  such  payment  might  be  making  a  greater  payment  upon  the 
contract  than  represented  the  proportionate  fulfillment  of  the  con- 
tract. The  case  of  Hawkins  v.  Burrell,  in  69  App.  Div.  464,  74  N. 
Y.  Supp.  1003,  holds  a  contrary  rule,  and  that  case  has  been  followed 
by  the  case  of  O'Neill  v.  Title  Guaranty  &  Trust  Co.  (Circuit  Court 
of  Appeals  Sixth  Circuit)  191  Fed.  570,  113  C.  C.  A.  211.  The  Has- 
tings Case,  however,  was  affirmed  without  opinion  in  the  Court  of 
Appeals.  The  architects  finally  approved  the  bill,  which  was  paid. 
Thereafter  a  balance  of  $3,958.89  was  paid  upon  January  10,  1914, 
making  in  all  $79,288.52  paid  to  the  contractor  upon  the  monthly  state- 
ments rendered  pursuant  to  the  clause  of  the  contract  read. 

The  defendant  also  contends  that  in  the  payment  of  $79,288.52  there 
was  overpayment  in  three  particulars:  First,  in  that  certain  items 
were  duplicated  in  the  contractor's  bills  as  presented ;  second,  that  the 
bills  paid  included  an  item  of  $466.50,  which  was  paid  for  this  bond ; 
and,  third,  that  in  the  bills  there  was  included  the  sum  of  $7,208.04, 
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re|wesentiiig  10  per  cent,  commission  upon  die  cost  of  material  fuiv 
nished  and  work  done. 

[2]  As  to  the  first  claim  of  overpayment,  to  wit,  in  the  matter  of 
duplication  of  items,  we  are  of  opinion  that  the  defendant  is  not  in  a 
position  to  question  the  same,  by  reason  of  its  failure  to  allege  that 
die  duplicated  items  were  paid  by  the  plaintiiT  knowingly,  collusively, 
or  in  bad  faith.  The  contract  provides  that  the  owner  shall  pay  upon 
the  bill  of  the  contractor  certified  by  the  architect.  The  owner  had 
the  dear  right,  therefore,  to  pay  the  tnlls  so  certified  for  material  fur- 
nished and  work  done,  unlras  payment  were  made  with  knowledge 
of  the  fact  that  Ae  contractor  was  receiving  overpayment,  and  the 
question  can  only  be  raised  by  a  specific  charge  to  that  effect  in  the 
answer,  thus  putting  the  owner  upmi  notice  of  tiie  necessity  of  prov- 
ing its  good  faith. 

[3]  The  defendant's  diallenge  as  to  the  second  and  third  items  of 
overpayment  is,  we  think,  well  made.  The  language  of  the  contract 
unmisUkaUy  indicates  that  each  month  there  shall  be  paid  to  the 
contractor  85  per  cent  of  the  a>st  of  materials  that  have  gone  into  the 
building  or  have  been  furnished  for  that  purpose,  and  of  the  actual 
work  done  in  the  performance  of  the  contract.  It  would  seem  clear  that 
the  moneys  paid  for  securing  a  bond  for  the  faithful  performance  of 
the  work  cannot  be  deemed  either  a  payment  for  materials  furnished 
or  for  work  done  upon  the  building.  While  it  was  a  necessary  dis- 
bursement of  the  contractor,  he  is  presumed  to  look  for  his  compensa- 
tion to  the  final  profit  which  he  shall  make,  as  represented  by  the  final 
payment  upon  the  contract,  and  not  to  these  monthly  payments,  which 
are  limited  to  payments  for  materials  furnished  and  work  done. 

[4]  Nor  can  we  discover  any  logical  reason  in  including  in  these 
monthly  statements  an  addition  of  10  per  cent,  upon  the  actual  cost 
of  materials  furnished  and  work  done,  or  upon  the  85  per  cent,  re- 
quired to  be  paid  therefor.  An  item  of  $1,700  is  included  in  the  bill 
for  superintendence,  and  if  this  item  of  $7,208.04  were  intended  as 
a  payment  fot*  the  services  of  the  contractor  himself,  it  would  seem 
to  be  an  unauthorized  payment  under  the  contract.  But  it  cannot,  be 
sustained,  even  upon  that  theory.  The  estimating  of  10  per  cent,  upon 
the  cost  of  material  furnished  and  work  done  is  purely  arbitrary.  The 
only  basis  for  such  estimate  is  the  fact  that  in  the  contract  it  is  pro- 
vided that  where  extra  work  is  done  the  charge  shall  be  the  actual 
cost  of  material  furnished  and  work  done  and  "10  per  cent,  for  con- 
tractor's profit"  The  stipulation  for  monthly  payments  as  stipulated 
in  the  contract  does  not  authorize  any  payment  for  contractor's  profit, 
and  if  it  did  there  is  no  way  of  estimating  what  was  the  contractor's 
profit  upon  the  main  contract,  which  was  for  a  gross  sum ;  it  might 
have  been  5  per  cent.,  or  25  per  cent.,  so  that  this  monthly  payment 
of  10  per  cent.,  in  addition  to  the  85  per  cent,  for  material  furnished 
and  work  done,  was  not  justified  by  any  provision  of  the  contract. 

It  follows  that  the  credit,  which  the  Special  Term  has  given  to  the 
omtractor  as  payments  upon  the  contract,  of  $466.50  for  the  bond 
and  $7,208.04-  as  commissi<Mi,  were  improperly  made,  and  upon  the 
reference  stipulated  for  by  the  parties,  and  directed  by  the  judgment. 
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the  plaintiff  cannot  have  credit  therefor,  and  that  the  judgment  must 

be  modified  accordingly. 

[6]  It  is  insisted  hy  the  defendant,  however,  that  these  overpay- 
ments entirety  released  it  from  its  obl^iation  upon  the  bond.  With  this 
contention  we  are  not  in  accord.  The  terms  of  the  contract  were  not 
changed,  and  there  is  no  allegation  that  the  overpayments  were  made 
through  collusion  or  in  bad  faith.  They  appear  to  have  been  made 
under  a  mistaken  interpretation  of  the  contractor's  rights  as  to  the 
basis  u^on  which  the  monthly  payments  of  85  per  cent,  should  be  esti- 
mated. At  no  time  was  more  than  85  per  cent,  of  the  whole  contract 
price  paid  to  the  contractor.  Fifteen  per  cent  ot  the  contract  price 
was  in  fact  always  retsuned.  If  the  owner,  to  relieve  the  contractor's 
distress,  had  loaned  to  him  at  any  time  a  sum  of  money,  it  would  be 
hypercritical  to  hold  that  he  had  thereby  lessened  the  incentive  of  the 
contractor  to  finish  his  contract,  and  thereby  release  the  surety.  These 
overpayments,  innocently  made  by  the  owner,  can  hardly  be  deemed  to 
be  more  prejudicial  to  the  surety's  rights.  No  other  rule  is  found  in 
St.  John's  Collie  Case,  either  in  this  Department  or  in  the  Court  of 
Appeals.  135  App.  Div.  482,  120  N.  Y.  Supp.  496;  201  N.  Y.  335, 
94  N.  H.  994.  It  would,  in  our  judgment,  be  extending  the  rule  to 
an  unreasonable  limit  to  hold  .the  surety  entirely  released  by  an  over- 
payment made  to  a  contractor  upon  the  monthly  estimates  through  a 
mistaken  view  of  the  contractor's  rig^it,  where  tfie  15  per  cent,  of  the 
contract  price  stipulated  to  be  retained  has  been  reli^ously  withheld 
from  the  contractor.  We  are  referred  to  no  case  in  this  state  in  which 
such  a  rule  of  law  has  been  held,  and  are  of  the  opiniwi  that  the  surety 
is  not  entitled  to  such  a  holding,  except  upon  some  positive  provision 
of  the  contract  forbidding  an  overpayment  of  tiie  mcmthly  estimate 
upon  any  ground  whatsoever.  In  Smith  v.  Molleson,  148  N.  Y.  241, 
42  N.  E.  ^9,  there  was  a  provision  for  payment  in  installments  "not 
to  exceed  a  certain  per  cent." 

[6]  Nor  can  we  agree  with  the  defendant's  contention  that  the  con- 
tract was  violated  by  the  failure  to  notify  it  of  a  possible  breach  of  the 
contract  by  the  contractor  in  December.  The  contractor  was  not  in 
default  at  that  time,  and  until  such  default  there  was  no  occasion 
for  the  plaintiff  giving  any  notice  whatever  to  the  sure^.  It  is  fur- 
ther claimed  that,  when  these  payments  were  made  in  December  and 
January  at  the  request  of  the  contractor,  Ihe  plaintiff  kept  such  knowl- 
edge from  the  surety.  The  surety  has  by  this  concealment  been  in 
no  way  harmed.  If  the  payments  were  valid  payments  when  made, 
there  was  no  occasion  for  giving  the  surety  notice.  In  so  far  as  they 
were  invalid  payments,  the  surety  is  now  given  credit  for  them,  with 
the  same  effect  as  though  notice  had  been  given  thereof. 

The  judgment  should  therefore  be  modified  in  accordance  with  this 
opinion,  and,  as  modified,  affirmed.  Settle  order  on  notice.  All  con- 
cur. 
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DE  CORDOVA  T.  SANVILLB. 
(Supreme  Goort»  Appellate  DlTlaton,  First  Departmrat.    April  5,  1917.) 

1.  UORKT  LEHT  «S3>7^) — ^ActIOHS — EviPENf?B— AnMiaSIBIUTT. 

In  action  for  money  loaned  under  alleged  promise  to  repay  when  bor- 
rower was  able,  where  plaintiff's  evidence  that  the  lender  was  not  in- 
debted to  the  borrower  was  not  offered  to  show  a  request  of  tbe  borrower 
fw  the  mon^,  it  was  within  the  Issues,  and  could  not  be  rejected  on 
ground  that  complaint  contained  no  allegation  of  a  lequest. 

CEd.  Not& — For  other  caaea,  sea  Mon^  Lent,  Oent.  Dig.  |  12.] 

2.  MoivsT  Lbrt  — AcnoNS— Evidehok — ^AmaeaiBiUTT. 

In  action  for  money  loaned  under  borrower's  alleged  promise  to  repay 
wh^  he  was  able,  allegation  of  date  of  promise  to  pay  was  not  essential. 
[Ed.  Note.— For  other  cases,  see  Money  Lent,  C^L  Dig.  U  &-10J 

a,  MoMR  Lent  «s96— Etidshcb— Objbcteoks— Soopb. 

In  action  for  money  loaned  under  borrower's  alleged  promise  to  pay 
wliai  aWe,  where  plaintiff  offered  evidence  that  lender  was  not  Indebted 
to  borrower  at  time,  ot^ectlon  that  such  evidence  was  not  within  the  is- 
sues, since  there  waa  no  allegation  of  reaoest  or  a  statement  of  the  date 
of  promise  to  paj',  was  Insufflelent  to  raise  tbe  qnestton  whether  the  com- 
plaint stated  a  cause  of  action. 

[Ed.  Note^For  other  cases,  see  Money  L«it,  Gent  Dig.  H  8-lOJ 
4.  Monet  Lbnt  «s97(3) — ^Acrions — EvinENCE — SuFracnaiOT. 

jEMdence,  in  action  for  money  loaned,  that  at  time  of  delivery  of  dieck 
the  Irader  was  not  Indebted  to  the  borrower,  and  that  tbe  borrower  paid 
$1,800  thereafter,  is  suffldeoit  prima  fade  to  show  both  that  tbe  trans- 
action was  a  loan  and  that  the  borroww  promised  to  repay  it. 

[Ed.  Note^By>r  other  cases,  see  Money  limt,  Oent  Big.  %  13.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Evelyn  De  Cordova,  as  executrix,  against  Arthur  J.  San- 
ville.  From  a  judgment  dismissing  the  amended  complaint,  plaintiff 
appeals.   Reversed,  and  new  trial  ordered. 

See,  also,  165  App.  Div.  128.  150  N.  Y.  Supp.  709;  171  App.  0iv. 
422,  157  N.  Y.  Supp.  432. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOTT,  DA- 
VIS, and  SHEARN,  JJ. 

William  F.  UiMrer,  of  New  York  City,  for  aiqiellant 
Otto  Soinmeridi,  of  New  York  City,  for  respondent. 


SHEARN,  J.  The  complaint  attempts  to  set  out  two  causes  of  ac- 
tion. The  second  cause  of  action  is  based  upon  an  alleged  loan  made 
in  1905,  "which  the  defendant  agreed  to  repay  when  he  was  able." 
It  was  alleged  that  the  defendant  was  able  to  repay  in  191 1,  No  proof 
was  adduced  to  show  that  the  defendant  was  able  to  repay,  or  that 
there  was  any  agreement  to  repay  when  the  defendant  was  able.  This 
cause  of  action  was  properly  dismissed. 

The  first  cause  of  action  alleges  the  delivery  of  a  check  for  $5,000 
to  defendant  in  1905,  which  was  paid  to  the  defendant ;  that  the  tes- 
tator, represented  by  the  plaintiff,  was  not  indebted  to  defendant  when 
the  dtiedc  was  delivered ;  that  defendant  promised  to  repay  said  sum 
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on  demand ;  and  that  no  part  has  been  paid,  except  the  sum  of  $1,800 
as  interest.  The  case  has  been  before  the  courts  in  several  aspects 
at  various  times.  165  App.  Div.  128,  150  N.  Y,  Supp.  709,  reversed 
by  214  N.  y.  662,  108  N.  E.  1092;  171  App.  Div.  422,  157  N.  Y. 
Supp.  432;  171  App.  Div.  916,  155  N.  Y.  Supp.  1101. 

The  original  complaint,  which  was  before  this  court  in  165  App. 
Div.  and  before  the  Court  of  Appeals  in  214  N.  Y.  was  identical  with 
the  present  one,  except  that  there  was  no  allegation  that  defendant 
promised  to  repay  said  sum  of  $5,000  on  demand.  The  Court  of  Ap- 
peals sustained  the  dissenting  opinion  of  Ingraham,  P.  J.,  which  held 
that  the  complaint  was  msufficient,  because  it  alleged  merely  evidenti- 
ary matters  and  did  not  plead  the  ultimate  facts,  and  that  to  be  suffi- 
cient it  should  have  alleged  that  the  money  was  loaned  and  that  the  i 
defendant  promised  to  repay  it.    When  the  amended  complaint  was 
before  this  court  on  a  motion  of  the  defendant  for  a  bill  of  particu- 
lars of  various  items  of  the  amended  complaint,  this  court,  in  modify- 
ing the  Special  Term's  order  which  granted  the  motion,  said  in  pass-  i 
ing,  "The  plaintiff  has  now  amended  htr  ctxnplaint  by  inserting  the  ! 
necessary  allegations,"  etc.   This  was  not  necessary  to  the  decision, 
and  may  not  have  been  strictly  accurate  as  an  interpretation  of  the  i 
decision  of  the  Court  of  Appeals,  for  diere  was  still  no  all^ation  that 
the  testator  loaned  the  money  at  defendant's  request  I 

But  this  dismissal  under  review  was  not  upon  a  motion  based  upon 
the  insufficiency  of  the  complaint  The  motion  was  made  at  the  coa- 
clusion  of  plaintiff's  case  and  was — 

"upon  the  ground  tbat  the  plaintiff  has  failed  to  make  out  a  cause  of  action 
and  has  failed  to  make  out  tbe  cause  of  action  alleged  In  the  complaint.  ; 
There  Is  no  allegation  of  a  request ;  no  proof  thereof.  There  la  no  allegation  | 
of  a  statemrait  when  the  promise  alleged  In  tbe  sixth  paragraph  was  made  i 
and  no  proof  thereof,  and  that  the  plalntifC  has  failed  bo  far  as  the  first  | 
cause  of  action  is  concerned  to  prove  the  cause  of  action  there  set  forth,  and 
has  failed  to  prove  any  cause  of  action."  | 

When  the  plaintiff  introduced  evidence  that  the  testator  was  not  in- 
debted to  &e  defendant  at  the  time  of.  the  loan,  objection  was  made 
"upon  the  ground  that  it  is  not  within  the  issues ;  that  under  the  first 
cause  of  action,  there  being  no  allegation  of  a  request  or  a  statement 
when  the  promise  alleged  in  the  first  paragraph  was  made,  the  evi- 
dence is  absolutely  inadmissible." 

[1]  When  the  defendant  is  relying  upon  strict  technicalities,  it  is 
only  fjur  to  hold  the  defendant  to  teoinical  requirements.  The  proof 
was  not  objected  to  because  no  cause  of  action  was  stated,  but  for  the 
specific  reasons  above  stated.  Proof  that  the  testator  was  not  indebted 
to  the  defendant  was  not  offered  to  show  any  request  by  the  defend- 
ant for  the  loan.  It  was  offered  to  throw  upon  the  defendant  the  | 
burden  of  coming  forward  with  proof  to  show  that  the  payment  was  | 
a  gift  It  was  therefore  "within  the  issues/*  and,  not  being  offered  to 
show  "a  request,"  it  was  no  ground  to  reject  the  evidence  because  the 
complaint  contained  "no  allegation  of  a  request."  i 

[2,  8]  Neither  was  the  objection  that  the  date  of  the  prcmiise  to 
pay  was  not  alleged  a  good  grotmd  fdr  rejecting  tfiis  evidence.  What 
was  necessary  to  allege  was  that  the  defendant  did  promise  to  Kpxy. 
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It  would  have  been  better  pleading  to  Have  alleged  the  date,  and  per- 
haps  the  date  might  have  been  obtained  in  a  bill  of  particulars;  but 
this  was  not  essential  in  order  to  n^ake  the  proof  admissible.  Further, 
this  proof  of  no  indebtedness  was  not  offer^  to  show  an  express  prom- 
ise. Therefore  the  objection  was  not  good,  and  did  not  properly  raise 
the  question  whether  Uie  complaint  stated  a  cause  of  action. 

[4]  There  is  a  sharp  difference  between  the  question  whetiier  a 
pleading  is  good  and  the  question  whether,  upon  the  evidence,  a  cause 
of  action  is  prima  facie  established.  When  this  case  was  before  this 
court  on  the  original  complaint  the  only  question  was  that  of  plead- 
ing. Now  it  is  a  question  of  sufficiency  of  evidence.  The  evidence 
that  at  the  time  the  check  was  delivered  and  cashed  the  testator  was 
not  indebted  to  the  defendant,  coupled  with  proof  of  payment  of  $1,- 
800  on  the  obligation  at  a  subsequent  time,  is  sufficient  prima  facie 
evidence  to  show  both  that  the  transaction  was  a  loan,  and  that  the 
defendant  promised  to  repay  the  same. 

It  was  therefore  error  to  dismiss  the  complaint,  and  the  judgment 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event  Order  filed.  AU  concur. 


{SnptttM  Goor^  App^te  Tmff,  First  Department   April  4,  191T.) 

L  UUHICIPAL  GOBFORATIOHS  «=9706(^ — AUTO  ACOIDBKT  IN  STREBT— NbQLI- 

OBNT  Speed. 

In  actlcm  for  running  down  Infant  plaintiff  on  ctt7  street  evidence  that 
defendant's  automobile  was  going  "faiBt"  te  no  proof  of  defendant's  vagOr 
gence  as  proximate  caoae  of  injury. 

[Ed.  Nota—For  otber  cases,  see  Mooldpal  Coxporatlcwii,  Oent  Dig*  I 

151S.1 

2.  HuNiciPAi.  CoBFOBATioNs  ^70tK8) — NEauosaoB  «s»122(l) — ComsiHC- 

TORY  NeOUGENCB — NECESSITY  OT  NEGATITIHG. 

Id  action  against  defradant  automobile  driver  for  running  down  infaut 
plaintiff  wlio  ran  In  front  of  car  on  dty  street,  failure  to  prove  diat  cdiild 
or  its  parents  exerdsed  any  care  &ecessit»tes  a  dlsmiBsal. 

[Ed.  Note. — For  otlier  cases,  see  Uonlcipal  Corporations,  Cent  Dig.  { 
1518;  Negligence,  Cent.  Dig.  |8  221.  229.  233,  234.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Morris  Popick,  an  infant,  by  Aaron  Popick,  his  guardian 
ad  litem,  against  the  B.  B.  Neal  Hardware  Company.  Judgment  for 
pl^ntiff,  and  defendant  appeals.   Reversed,  and  complaint  dismissed. 


Argued  March  term.  1917,  before  BIJUR,  HENDRICK,  and 
WEEKS,  JJ. 

William  H.  Wurts,  of  New  York  City,  for  appellant 
Isadore  Apfcl,  of  New  York  City,  for  respondent 

WEEKS,  J.  This  action  is  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  through  the  negligent  operation 
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of  defendant's  automobile.  Although  the  complaint  alleges  that  the 
plaintiff  was  an  infant  under  the  age  of  14  years,  no  proof  was  offered 
as  to  age,  and  the  plaintiff  was  not  called  as  a  witness,  and,  so  far  as 
the  recM^  discloses,  he  was  not  in  court  during  the  ^al. 

The  only  eyewitness  of  the  accident  called  on  behalf  of  plaintiff  was 
a  .woman  who  lived  on  the  ground  floor  of  the  same  house  as  plain- 
tiff, who  testified  that  she  was  looking  out  of  her  window  and  saw  the 
child  standing  about  two  or  three  feet  from  the  gutter ;  that  the  child 
was  playing;  that  all  of  a  sudden  she  saw  an  aatomobile  arrive  and 
run  over  the  child's  left  foot ;  that  she  only  saw  the  child  about  two 
minutes  before  the  accident;  that  the  automobile  was  going  uptown 
and  was  about  two  or  three  feet  from  the  westerly  curb ;  that  the  front 
part  struck  the  child ;  that  it  was  going  fast,  and  she  did  not  hear  any 
horn  or  signal ;  that  it  was  about  eight  or  ten  feet  away  from  the  child 
when  she  first  saw  it;  that  it  did  not  stop  until  it  strudk  the  child. 

At  the  close  of  plaintiff's  case,  a  motion  was  made  to  dismiss  upon 
the  ground  that  there  was  no  proof  of  "absence  of  contributory  neg- 
l^fence,"  on  which  motion  decision  was  reserved. 

On  behalf  of  defendant  the  chauffeur  testified  that  he  came  throv^ 
Broome  street  and-  turned  north  into  Mangin  street  keeping  close  to 
the  curb  until  he  neared  the  center  of  the  block,  where  two  cars  were 
near  the  curb  being  fixed,  causing  him  to  turn  out  to  the  left,  and  as 
he  neared  the  end  of  the  cars  five  boys  came  into  the  street  from  in 
front  of  the  standing  cars,  and  the  plaintiff  ran  into  the  mud  guard ; 
that  plaintiff  was  playing,  and  some  boys  chased  him  off  the  sidewalk, 
and  he  ran  right  across  and  was  strudc  by  the  front  part  of  the  left 
mud  guard ;  that  the,  car  did  not  run  over  the  bOT ;  that  the  car  was 
going  very  slowly,  about  four  miles  an  hour,  and  (ud  not  go  more  than 
six  inches  past  the  boy ;  that  the  boy  was  only  scratched  on  his  knee. 
On  cross-examination  he  testified  that  he  was  about  a  foot  from  the 
westerly  curb ;  that  the  child  ran  from  east  to  west ;  that  the  children 
were  playing  on  the  sidewalk  and  did  not  run  off  until  he  neared  them 
when  they  ran  in  front  of  him. 

Another  witness  called  on  behalf  of  the  defendant  testified  that  he 
was  standing  on  Mangin  street;  that  the  automobile  was  coming  alon? 
very  slowly;  that  the  child  was  playing,  they  were  chasiiu^  him,  and 
he  ran  into  the  front  mud  guard ;  that  tiie  car  went  abottt  wee  indies 
after  it  struck  the  boy.  On  cross-ocamination,  he  testified  that  he  was 
standing  on  the  east  side  of  the  street  watching  men  repair  a  madiine ; 
that  he  was  on  the  sidewalk,  and  the  machine  was  in  front  of  him ;  that 
the  left  mud  guard  struck  the  boy ;  that  he  saw  the  mud  guard  strike 
the  child ;  that  the  child  ran  into  it ;  that  the  automobile  was  about 
two  feet  away  from  the  westerly  curb;  that  he  saw  the  children  play- 
ing in  the  street;  that  the  car  which  was  being  repaired  was  not  a 
limousine,  but  a  touring  car. 

The  trial  court  awarded  judgment  in  favor  of  the  plaintiff  for  $200. 

[1]  There  is  manifestly  no  evidence  to  support  this  judgment.  Tes- 
timony that  Hic  autom<^ile  was  going  "fast,"  without  any  evidence  that 
it  was  not  under  control,  is  no  proof  of  n^ligence  as  a  proximate  cause 
of  the  accident 
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[2]  Moreover,  there  was  no  evidence  upon  which  the  court  could 
determine  the  child  was  sui  juris,  and  no  proof  of  the  exercise  of  any 
care  either  by  the  parents  or  the  child. 

The  nwtion  to  dismiss  the  comi^int  upon  the  ground  that  there  was 
no  proof  of  freedom  from  c(»itributory  negligence  should  have  been 
granted. 

It  follows  that  the  judgment  must  be  reversed,  with  $30  costs,  and 
the  complaint  dismissed,  with  coste.  All  concur. 


(Supreme  Court,  Appellate  Term,  First  Department   April  9,  1017^) 

1.  Fbauds,  STATtnc  or  ^»8»(3) — Sai^  ot  Goods — ^Acckptancb. 

Where  a  customer  agreed  to  take  a  gowa'  at  tbe  price  aslced,  If  It  could 
be  altered  and  delivered  at  a  certain  Unie,  and  Innnedlatel;  thereafter 
had  the  gown  fitted,  and  directed  radical  changes  to  be  made  therein, 
which  would  render  It  unsalable  to  another  the  gown  b^ng  ripped  apart 
whUe  she  was  there  and  draped  as  she  directed,  there  was  as  aoo^itance 
of  Hie  gown,  whl<A  took  the  otmtmct  out  of  the  statute  of  frauds,  under 
PersMial  Property  Law,  I  85,  sabd.  S,  as  added  by  Laws  1911,  c.  571,  pro- 
Tiding  that  ttiere  is  an  acceptance  of  the  goods  when  the  buyer,  either 
before  or  after  d^Tez7,  expresses  by  word  or  conduct  his  assent  to  be- 
coming the  owner  of  the  goods. 

(Ed.  Note.— For  other  cases,  see  Frauds.  Statute  ot,  Gent.  Dig.  H  167- 
169,  171-17S.] 

2.  Frauds,  Statutb  of  4=989(8) — Same  or  Goods— Acceptanot—Altbba - 


Personal  Property  Law,  fl  85,  snbd.  2,  providing  that  the  provisions  of 
that  section  apply  to  every  contract  or  sale,  notwithstanding  that  the  goods 
may  be  Intended  to  be  delivered  at  some  future  time,  or  may  not  at  the 
time  be  actually  made,  or  fit  or  ready  for  delivery,  or  some  act  may  be 
required  for  the  mafaing  or  cmni^eting  thereof,  or  rendering  the  same  St 
for  delivery,  does  not  prevent  what  would  otherwise  be  an  acceptance  of 
the  goods  tinder  subdivision  3  tr<m  being  an  acc^tance  if  tbe  goods  are 
to  be  altered,  but  mer^y  provides  that  the  tiare  fiu^t  that  scHnethlng  must 
be  dmie  on  the  goods  by  the  seller  does  not  of  itself  take  tbe  goods  oat 
of  the  statute. 


rEd.  Note.— For  Other  cases,  see  Frauds,  Statute  of,  Gent.  Dig.  ff  167- 
169,  171-178.} 
Phllbln,  J.,  dissenting. 

Appeal  from  MuniciiMil  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  hy  Julia  J.  W.  C.  Carroll  against  Ernest  G.  Schmolck  and 
Elizabeth  T.  Schmolck.  Judgment  for  plsuntiff,  and  defendant  Eliza- 
beth T.  Schmolck  appeals.  Affirmed. 


Argued  February  term,  1917,  before  GUY,  PHILBIN/  and  MUL- 
LAN,  JJ. 


Thompson,  Warren  &  Pelgram,  of  New  York  City  (Hugh  F,  Mc- 
Loughlin,  of  New  York  City,  of  counsel),  for  appellant. 

Coleman  &  Th(Hnas,  of  New  York  Ci^  (John  C.  Coleman,  of  New 
York  City,  of  cotmsd),  for  respondent 
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MULLAN,  J.  The  plaintiff,  a  Fifth  avcnae  dressmaker  and  dealer 
ill  gowns,  in  this  action  for  the  purchase  price  of  a  gown,  $190,  is  met 
by  the  defense  of  the  statute  of  frauds^  and  question  we  are  called 
upon  to  decide  is  whether  or  not  there  was  an  acceptance  of  the  gown 
by  the  defoidant  within  the  meaning  of  the  statute  (now  section  85 
of  the  Personal  Property  Law).  According  to  the  plaintiff's  testi- 
mony, which  was  not  contradicted  in  any  substantial  particular,  the 
defendant — 

"came  Into  the  shop  and  looked  at  some  gowns,  and  selected  this  dress  and 
asked  if  It  could  be  delivered  to  her  to  wear  on  Sunday  night — this  was  on 
Thursday — and  I  said  we  could  do  so  If  she  would  arrange  to  be  fitted  at  the 
monient,  which  she  consented  to  do,  and  the  dress  was  to  be  gotten  readf  for 
another  fltting  on  Saturday  at  4  o'clock.  *  *  •  The  dress  was  ripped  all 
to  pieces,  taken  entirdy  off  the  lining  and  remade,  while  she  was  diere. 
*  *  *  She  put  the  dress  <m.  and  said  she  did  not  like  Oie  style  of  It,  and 
sh»  wanted  it  changed ;  so  my  fitter  riiq^  the  material  from  the  llnliig,  and  the 
dress  was  pinned  ca  Mrs.  Sdtunolck  as  she  stood  there  at  the  first  flttlnv,  and 
then  it  was  sewn  and  ready  for  her  to  try  on  and  to  be  d^vered  on  Saturday 
at  4  o'clock.  *  •  •  The  price  was  agreed  <ni  before  we  did  anydiiiig  to 
the  dress,  $190. 

"By  the  Court:  Before  yon  made  this  sale,  did  yon  bare  any  talk  about 

the  price? 

"The  Plaintiff:  Not  until  she  tried  it  on;  then  she  asked  to  have  these 
changes  made,'* 

Later  on  the  court  directed  the  plaintiff  again  to  relate  what  had 
transpired,  and  asked,  "What  was  said  ?"  and  the  witness  answered : 

"She  said,  'Well,  If  yon  can  deliver  this  dress  to  me  to  wear  to  this  party 
on  Sunday  night,  I  will  take  it.'  Before  that  she  asked  me  what  the  price 
was,  and  I  told  h^  $190,  and  she  said:  'Can  you  alter  it  and  let  me  have  it  by 
Sunday  night?*  I  said:  'Yes,  if  you  will  stay  for  your  flttlnjr  now,  or  come 
back  in  an  hour,  and  come  in  for  another  fitting  on  Saturday  before  the  dress 
goes  home,  so  that  I  can  see  that  It  is  perfectly  all  riilit.'  The  fitter  pot  the 
dress  on  her,  and  made  the  changes,  and  fitted  the  lining,  and  ripped  the  ma< 
terlal  off  the  lining,  and  the  dresa  was  flnlithed  for  her  by  4  o'clock  on  fint- 
iirday,  as  she  agreed  to  come  in.  *  *  *  material  was  all  tipped  off  the 
skirt;  there  was  no  material  on  the  skirt  lining  at  alL  Tbe  dress  was  draped, 
and  has  to  be  attached  to  tlie  llnhig  to  make  the  drapery  anything  at  all.  It 
was  all  ripped  off,  the  embroidery  was  all  ripped  off  the  bodice,  and  then  it  was 
all  pinned  on  again  at  the  fittli^  according  to  her  dictations.  •  •  •  She 
said:  'I  want  the  lining  of  the  skirt  changed,  because  I  dont  think  it  Is  be- 
coming to  me,  and  I  want  the  bodice  changed.  I  think  the  embroidery  and 
tbe  material  are  lovely,  but  I  don't  like  the  style  of  It*  She  said:  "Can  yoa 
change  it?'  I  said:  'Xes,  we  can  change  It  perfectly;*  which  we  did  on  Thurs- 
day afternoon  while  She  stayed  there  and  was  fitted.  She  must  have  been  In 
the  shop  for  three-quarters  d  an  hour." 

Asked  if  the  gown  was  in  a  salable  condition  after  the  alterations 
were  made,  the  plaintiff  testified : 

"It  was  not  after  it  had  been  altered  for  her,  and  has  not  been  since,  be- 
cause Mrs.  Schnrolck  is  smaller  than  our  usual  costmner,  and  she  had  chang* 
ed  the  model  entirely.  It  was  no  model  at  all  after  I  got  It  altered  for  her, 
and  it  was  made  according  to  her  dictation." 

After  the  alterations  had  been  completed,  the  defendant  notified  the 
plaintiff  that  her  "plans  changed"  and  tiiat  she  did  not  need  the  gown, 
thus  repudiating  her  engagement 
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[1]  Under  the  former  statute  of  frauds  (R.  S.  pt.  2,  c.  7,  tit.  2,  §§ 
2,  3,  4,  and  8;  title  3,  §  2;  General  Laws,  1897,  c.  417,  §  21 ;  U 
1909,  c.  45,  §  31 ;  Cons.  Laws,  c.  41,  P.  P.  L.  §  31)  it  had  frequently 
been  held  that  acceptance  could'not  be  shown  by  mere  words  (Shindler 
V.  Houston,  1  N.  Y.  261,  49  Am.  Dec.  316;  Rodgers  v.  Phillips,  40 
N.  Y.  519;  Pitney  v.  Glens  Falls  Insurance  Co.,  65  N.  Y.  6;  United 
States  Reflector  Co.  v.  Rushton,  7  Daly,  410;  Ham  v.  Van  Orden,  4 
Hun,  709;  Drake  Hardware  Co.  v.  Dewitt,  142  App.  Div.  189,  126 
N.  Y.  Supp.  868).  It  was  there  and  in  many  other  cases  pointed  out, 
however,  that  acceptance  could  be  shown  by  any  overt  act  indicating 
that  a  sale  was  ccmsummated.  As  was  said  in  the  Drake  Case': 

**Tbere  must  also  be  an  aetoal  acceptance  by  die  vendee  with  an  Intention 
of  taking  poaBesslon  uj  oumer,  and  tliat  fbls  Intmtlon  mnat  be  Indicated 
Bome  unequivocal  act'* 

The  statute  has  since  been  changed  by  the  adoption  in  this  state  of 
the  Uniform  Sales  Law  (Laws  1911,  c.  571),  and  it  is  now  provided 
(Personal  Property  Law,  §  85,  subd.  3)  Aat: 

"There  is  an  acceptance  of  goods  wttbln  the  meaning  of  this  section  when 
the  buyer,  either  before  or  after  delivery  of  the  goods,  excesses  by  words  oi 
condnct  bis  as8«it  to  becoming  ttae  owner     the  goods." 

We  think  there  can  be  very  little  doubt  tliat,  either  under  the  old 
or  the  present  statute,  tfie  testimony  referred  to  shows  overt  and  un- 
equivocal acts  and  conduct  sufficient  to  show  an  acceptance  and  an 
assumption  of  dominion  over  the  gown  on  the  part  of  the  defendant, 
and  that  there  can  be  no  doubt  at  all  that  it  was  amply  shown  that 
the  defendant  expressed  "by  words  or  conduct  his  [her]  assent  to 
becoming  the  owner  of  the  goods."  What  was  she  to  do  further  in 
order  to  show  acceptance?  Surely  it  cannot  be  maintained  that  a 
symbolic  or  pantomimic  delivery  should  have  been  made  to  her,  so 
that  she  in  turn  might  hand  the  gown  back  to  the  seller,  with  instruc- 
tions to  make  the  alterations.  It  has  been  suggested  that,  if  the  trans- 
action in  question  amounted  in  law  to  a  sale,  the  seller  must  have  lost 
his  vendor's  lien  for  the  price,  and  that  may  be,  an<^  I  assume  is,  the 
case ;  but  the  point  is  not  germane  to  the  sole  question  before  us,  and 
that  is  whether  there  was  a  sale  transaction  made  complete  and  exe- 
cuted by  delivery  and  acceptance. 

[2]  It  has  also  been  suggested  that  subdivision  2  of  section  85  keeps 
the  transaction  within  the  statute.   Th&t  subdivision  provides: 

"Hie  prorlsiona  of  this  section  ai^Iy  to  every  such  contract  or  sale,  uot- 
witbatanding  that  ttae  goods  may  be  Intended  to  be  delivered  at  some  ftitnre 
time  or  may  not  at  the  time  of  such  contract  or  sale  be  actually  made,  pro- 
cured, or  provided,  or  fit  or  ready  for  delivery,  or  some  act  may  be  requisite 
for  the  making  or  ctHnpletlng  thereof,  or  rendering  the  same  fit  for  delivery ; 
but  If  the  goods  are  to  be  manufactured  by  the  seller  especially  for  Uie  buyer 
and  are  not  suitable  for  sale  to  others  in  the  ordinary  course  of  the  seller's 
bufidmsi^  the  providona  of  this  section  shall  not  apply.** 

I  see  nothing  in  that  language  to  destroy  the  effect  of  what  other- 
wise would  be  an  acceptance  under  the  provisions  of  subdivision  3, 
tmless  it  is.  to  be  held  that  in  no  case  can  there  be  an  acceptance  of 
an  article  that  is  to  be  altered  by  the  vendor  tmtil  the  vendor  delivers 
164N.Y.S.— 27 
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the  article  as  altered,  and  I  do  not  believe  that  any  such  result  was 
either  intended  or  is  accomplished.  Of  course,  if  the  intention  of  the 
parties,  as  shown  by  the  circumstances,  is  that  there  shall  be  no  sale 
until  the  goods  are  delivered  in  thein  altered  oonditi<Mi,  as  in  Bates 
V.  Coster,  1  Hun,  400,  and  Flint  v.  Corbitt,  6  Daly,  429,  the  mere 
fact  that  something  is  to  be  done  upon  tihe  ^xkIs  by  the  intending 
vendor  in  order  to  bring  about  the  sale  would  not  of  itsdf  take  the 
transaction  out  of  the  statute.  In  the  Bates  Case  the  defendant  se- 
lected one  of  the  plaintiff's  horses  and  said  he  would  purchase  it  if 
the  plaintiff  would  geld  the  animal  and  deliver  it  gelded  and  well.  It 
was  hdd  that  there  was  no  acceptance.  But  if  the  intending  vendor 
had  said: 

"I  want  the  horse,  and  wUl  pay  yon  the  $1,000  you  ask  for  him;  bnt  T  want 
htm  gelded,  and  If  you  will  geld  him  tar  me  without  extra  diaige  I  vlll  take 
him" 

— and  the  intending  vendor  had  thereupon,  in  the  vendee's  presence, 
proceeded  to  geld  the  horse,  would  it  properly  liave  been  held,  even  un- 
der the  old  statute,  that  there  was  no  acceptance  of  the  animal?  I 
think  not.  It  is  true  that  ^ere  would  in  that  case  be  no  "act"  on  the 
vendee's  part  in  the  sense  of  an  affirmative  action,  but  it  seems  to  me 
to  be  beyond  doubt  that  his  conduct  in  standing  by  and  seeing  the 
vendor  ^ter  the  horse  for  him  would  be  sufficient  to  take  the  trans- 
action out  of  the  statute.  But,  however  that  may  be,  as  the  law  is 
now,  no  act  or  conduct  need  be  shown ;  mere  words  suffice.  In  the 
case  at  bar  we  have  both  the  wosds  and  the  conduct,  and  the  conduct 
includes  the  actual  participation  by  the  defendant  in  the  destruction 
of  the  gown  in  its  original  form.  The  circumstance  that  the  effect 
of  the  alteration  was  to  render  the  gown  unsalable  to  any  other  cus- 
tomer is  strongly  confirmatory  proof  of  the  defendimt's  intention  to 
accept  it  before  its  alteration. 

I  think  the  statute  itself  places  the  transaction  here  in  question  be- 
yond its  reach,  and  that  the  judgment  should  be  affirmed,  with  $25 
costs. 

GUY,  J.,  concurs. 

PHILBIN,  J.  (dissenting).  I  concur  in  the  prevailing  opinion  in 
so  far  as  it  holds  that  the  transaction  was  a  sale,  and  not,  as  the  trial 
court  held,  a  contract  to  manufacture,  and  I  agree  with  the  learned 
trial  court  in  so  far  as  it  decided  that  a  valid  sale  under  the  statute 
of  frauds  had  not  been  established. 

It  cannot  be  found  that  there  was  an  acceptance  by  the  defendant 
wife  (who  is  not  the  only  defendant)  within  the  meaning  of  the  stat- 
ute. The  defendant  agreed  to  purchase  and  accept  the  gown  wily 
upon  certain  substantial  alterations  bein^  made  in  the  size  and  the 
decorations  or  drapery  thereof.  The  plaintiff  testiiied  concerning  de- 
fendant that  "she  had  agreed  to  take  the  dress  if  I  agreed  to  do  cer- 
tain things  to  it."  For  the  gown  as  thus  completed,  according  to  de- 
fendant's wishes,  defendant  agreed  to  pay  $190.  The  defendant  did 
not,  for  example,  agree  to  purchase  the  gown  as  it  stood  originally  for 
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a  part  of  the  above  price,  and  pronise  to  pay  the  balance  thereof  for 
the  making  of  the  alterations.  If  that  had  been  the  understanding,  it 
might  be  assumed  that  there  was  a  delivery  and  acceptance,  although 
the  goods  remained  in  the  possession  of  the  vendor.  Until  the  article 
had  been  completed,  as  agreed  upon,  it  would  seem  obvious  that  the 
defendant  could  not  be  placed  under  any  obligation  to  accept  it.  In 
other  words,  there  were  not  two  contracts,  one  for  the  purchase  of  the 
article,  and  the  other  for  its  alteration,  but  there  was  simply  a  single 
contract  for  the  purchase  of  it  when  completed.  The  transaction  may 
properly  be  regarded  as  one  contemplated  by  the  statute  qf  frauds; 
the  alteratioiis  agreed  upon  constituting  an  act  requisite  for  the  com- 
pleting of  the  dress  or  renderiiiffl;  the  same  fit  for  delivery.  Personal 
Property  Law,  §  85,  subd.  2.  Ido  not  think  that  the  words  or  con- 
duct of  the  defendant  was  such  as  to  evince  her  assent  to  becoming 
the  owner  of  the  specific  goods  prior  to  the  making  of  the  alterations 
agreed  upon.  Id.  §  85. 
The  judgment  should  be  reversed. 


(Snpreme  Court,  An>eUate  Term,  Elrst  Departmoit.   April  U,  19170 

1.  ExEounon  ^»380 — Sttpplehvntabt  Pbooxbdinos — Fubttheb  Exauination 

— ^Applicatio  N~StATUTB8. 

Under  Code  Civ.  Proc.  §§  2435,  2439,  providing  that  a  Judgment  creditor 
nfty  examine  Ms  debtor  once  as  fully  as  may  be,  further  examination 
thereafter  becomes  a  question  of  sound  discretion,  and,  In  an  application 
therefor,  facts  should  be  set  forth  as  a  basis  for  the  exercise  oi  such  dis- 
cretion, and  it  should  be  made  to  appear  that  the  Judgment  debtor  has 
acquired  property  since  his  lart  examination,  that  it  remains  in  his  pos- 
s^rion  or  under  his  control,  and  Is  applicable  to  payment  of  the  judg- 
ment under  set.'tlon  2463,  and,  If  several  examinations  within  a  short 
time  of  one  another  have  recently  taken  place,  facts  should  be  shown 
froutf  whldi  It  may  be  Inferred  that  the  Judgment  creditor  will  obtain  use- 
ful Information,  and  that  the  examination  Is  not  being  used  as  a  club  to 
enforce  settlement  of  claims  whl(9i  the  debtor  has  no  pn^rty  to  pay. 

[VXL  Note.— For  other  cases,  see  Execution,  Cent  Dig.  |  lllS.] 

2.  Execution  «=>391 — Suppixmentabt  Pboceedinos — Obdbb  fob  Kxamira- 

TioN — Vacation— Statute. 

Tinder  Code  Oiv.  Proc.  S  2433,  providing  that  an  order  made  by  a  Judge 
out  of  court  may  be  vacated  or  modified  by  the  Judge  who  made  It,  n 
judge  presiding  at  Special  Term  had  no  Jurisdiction  to  vacate  the  order 
for  examination  of  a  judgment  debtor  in  supplementary  proceedings  made 
by  another  Judge  of  the  same  court. 

[Ed.  Note.— For  other  cases,  see  Execution,  Cent  Dig.  H  1142,  1143, 
1145.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Supplementary  proceedings  by  Annie  Laurie  Livingston  against  Al- 
bert Arthur  Livingston.  From  an  order  vacating  an  order  of  exami- 
nation, the  judgment  creditor  appeals.  Order  reversed,  and  order  of 
examination  reinstated,  with  leave  to  the  judgment  debtor  to  apply  to 
set  it  aside. 
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Argued  April  term,  1917,  before  GUY,  COHALAN.  and  DELE- 

HANTY,  JJ. 

William  E.  Russell,  of  New  York  City,  for  appellant 
Adelma  H.  Bufd,  of  New  York  City  (Jessie  Ashley,  of  New  York 
City,  of  counsel),  for  respondent 

DELEHANTY,  J.  The  papers  submitted  upon  this  appeal  disclose 
that  the  judgment  debtor  herein  appeared  specially  before  the  judge 
presiding  in  Special  Term,  Part  II,  of  the  City  Court,  on  the  return 
day  of  ati  order  for  his  examination  in  supplementary  proceedings 
made  by  another  judge  of  the  same  court,  and  moved  to  vacate  the  said 
order  on  the  ground  that  the  affidavit  upon  which  it  was  granted, 
while  stating  that  the  ju<^ment  debtor  had  been  examined  in  supple- 
mentary proceedings  on  January  4, 1917,  under  a  previous  judgment  ob- 
tained by  the  judgment  creditor,  and  tihat  since  said  examination  the 
judgment  debtor  had  been  paid  in  salary  upwards  of  $200,  did  not  dis- 
close that  the  judgment  debtor  herein  had  been  subjected  to  a  series 
of  such  examinations,  nor  the  extent  thereof,  and  further  that  it  did 
not  appear  therefrom  that  there  was  any  property  in  possession  of  the 
judgment  debtor  or  under  his  control  applicable  to  the  payment  of  the 
judgment.  After  hearing  argument  of  both  sides  upon  the  points  men- 
tioned, the  presiding  judge  granted  the  motion  to  vacate,  and  from  the 
order  entered  thereon  this  appeal  is  taken. 

It  is  not  disputed  that  the  judgment  creditor  examined  the  respond- 
ent on  April  18.  1916,  May  4,  1916,  and  January  4;  1917.  It  is  con- 
tended, however,  that  such  examinations  were  not  had  under  the  jud?- 
ment  herein,  and  that  therefore  the  plaintiff  is  entitled  as  a  matter  of 
right  to  the  order  in  question.  The  judgment  debtor  claims  that  the 
amount  and  disposition  of  his  monthly  salary  was  fully  disclosed  on 
his  first  examination.  The  case  of  Canavan  v.  McAndrew,  20  Hun, 
46,  is  decisive  of  the  question  of  the  sufficiency  of  papers.  There  it 
was  held  that  a  judgment  creditor  will  not  be  permitted  to  harass  his 
debtor  by  successive  examinations  in  supplementary  proceedings ;  that, 
after  he  has  once  fully  examined  him,  a  second  order  will  not  be  grant- 
ed, unless  some  good  reason  be  given  therefor,  even  though  the  second 
application  be  founded  upon  another  judgment  held  by  the  same  cred- 
itor against  the  same  debtor.  Mr.  Justice  Barrett,  writing  for  an 
undivided  court,  says  with  reference  to  the  point  which  the  affiant 
now  raises: 

"If  the  plaintiff's  position  be  correct  be  has  an  absolnte  right  to  oamlne 
the  defendant  on  every  Judgment  he  may  obtain,  no  matter  how  numerous 
they  may  be.  This  would  result  In  making  the  statute  a  means  of  oppreBsloo 
and  could  not  be  tolerated.  The  fair  rule  Is  freely  to  grant  the  rlg^t,  not  as 
attaching  specially  to  the  two  or  more  Judgments,  but  as  the  piivUege  of  the 
particular  plaintiff." 

[  1  ]  The  views  so  enunciated  have  always  been  recognized  as  repre- 
senting the  law.  Guinan  v.  Allan,  40  App.  Div.  140,  57  N.  Y.  Supp. 
614 ;  Schermerhom  v.  Owens,  29  Misc.  Rep.  675,  62  N.  Y.  Supp.  763 : 
Matter  of  Walker,  157  App.  Div.  613,  142  N.  Y.  Supp.  972.  The  Code 
of  Civil  Procedure  provides  (sections  2435,  2436)  tliat  a  ju^g^ent 
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creditor  may  examine  his  debtor  once  as  fully  as  may  be.  Thereafter 
further  examination  becomes  a  question  of  sound  disa-etion,  and  in 
an  application  for  the  same  facts  should  be  set  forth  as  a  basis  for  the 
exercise  of  such  discretion.  Canavan  v.  McAndrew,  supra.  It  should 
be  made  to  appear  that  the  judgment  debtor  has  acquired  property  since 
his  last  examination,  that  it  remains  in  his  possession  or  under  his  con- 
trol, and  is  applicable  to  the  payment  of  the  judgment  (Code  Civ.  Proc. 
§  2463 ;  Railings  v.  Pitman,  49  N.  Y.  Super.  Ct.  307),  and,  if  several 
examinations  within  a  short  time  of  one  another  have  recently  taken 
place,  then  facts  should  be  shown  from  which  it  may  be  inferred  that 
the  judgment  creditor  will  obtain  useful  information  (Railings  v.  Pit- 
man, supra),  and  tfiat  the  examination  is  not  being  used  as  a  club  to 
enforce  settlement  of  claims  which  the  debtor  is  without  property  to 
pay  (Smith  v.  Cowles,  114  App.  Div.  295,  296,  99  N.  Y.  Supp.  747). 
The  affidavit  herein,  having  failed  to  meet  the  for^oii^  requirements, 
was  properly  held  insufficient. 

[2]  The  order  appealed  from  must  be  reversed,  however,  upon  an- 
other ground.  The  judge  presiding  at  Spwrial  Term  had  no  jurisdic- 
tion to  vacate  the  -order  of  another  judge  of  the  same  txmrt.  Section 
2433  of  the  Code  provides  that : 

"An  order  made  by  a  Judge,  out  ot  court,  may  be  vacated  or  modified  by 
the  Judge  who  made  ft." 

As  was  said  in  Matter  of  Ward  v.  Stoddard,  70  Misc.  Rep.  506,  5U, 
127  N.  Y.  Supp.  713,  718,  affirmed  144  App.  Div.  143,  128  N.  Y.  Supp. 

846: 

"This  section  contains  the  only  authority  given  a  jnd^e  to  vacate  or  modify 
aa  order,  and  that  must  be  done  by  the  judge  who  made  it" 

See,  also,  Bamberger  Stem  Co.  v.  Paris,  159  N.  Y.  Supp.  647. 
Order  reversed,  mit  without  costs  or  disbursements,  and  the  order 

of  examination  reinstated,  with  leave  to  the  respondent  to  apply  to  set 
it  aside  before  the  judge  granting  the  same.  AU  concur. 


(98  Hlsc.  Bep.  325) 

LINCOLN  NAT.  BANK  v.  JOHN  PEIRCE  CO.  fit  al. 

(Supreme  Court,  Special  Term,  New  York  Ooont^.    January,  1917.) 

1.  Mechanics'  IjIbns  «s»114(1) — CoNarBUcnoH — "Substahob." 

'While  the  ordinary  meaning  of  the  word  "substance,"  when  used  In  re- 
spect to  a  contract,  la  its  important  parts,  the  word  is  susceptlUe  of  dtf- 
fereot  ^unifications  according  to  circumstances,  and,  where  lateipreta- 
tlon  becomes  necessarj',  must  be  taken  to  have  an  exidualTe  or  induaiTe 
meaning,  according  to  the  subject  to  which  it  relates. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Uens,  Cent.  Dig,  8  149. 

For  other  deflnltions,  see  Words  and  Phrases,  Hrst  and  Second  Series, 
Substance.] 

2.  BiIiOHAnics'  Ijens  4s»U4(1) — Notice  or  Assignment — Pitbposb — Statute. 

The  only  purpose  of  the  requlremrat  of  Lien  Law  (Consol.  laws,  e.  33j 

f  15,  that  np<m  the  assignment  of  a  bulldlnff  contract  It  or  a  copy,  or  "a 
statement  containing  the  substance  thereof,"  shall  be  filed,  is  to  give  no- 
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Uce  to  all  Intereeted  pemms  that  an  asstgrndent  of  tbat  particular  con- 
tract or  moneys  due  thereon,  or  an  order  upon  the  owner  for  the  pay- 
ment of  money  on  account  thereof,  has  been  made  or  Issued. 
[Ed.  Note.— For  other  casea,  see  Mechanics'  Idens,  Cent  Dig.  {  149.] 

3.  Mechanics'  liiENa  ^3ll4(l) — ^Absionicent  or  Cohtbaciv- Nones— CoR- 

8TRUCTI0K, 

The  object  of  Lien  Law,  (  15,  requiring  that,  upon  the  assignment  of  a 
building  contract,  It  or  a  copy,  or  "a  statement  containing  the  substance 
thereof."  shall  be  filed.  Is  accomplished  when  there  Is  filed  such  a  de- 
scription of  the  contract  as  clearly  identifies  It,  Including  the  character 
of  the  work  Involved  and  the  location  of  the  property,  especially  In  view 
of  section  23,  requiring  the  Uen  Lew  to  be  liberally  constmed. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  IJens,  Cent.  Dig.  |  149.1 

4.  Mechanics'  Liens  *=»114(1) — ^Assignment  of  Oonteact — Notice. 

An  assignment  of  a  building  contract,  setting  forth  the  date  of  the  con- 
tract, the  parties  thereto,  and  that  it  Is  "for  the  delivery  of  material,  la- 
bor performed,  and  the  erection  complete  of  the  Mall  Service  and  Loft 
Bnllding,  45th  and  46th  street,  Lexington  avenue  and  Depew  place.  Grand 
Central  luminal,"  Is  a  sufiBdent  statement  of  the  contract,  under  lAen 
IjOV,  S  15,  providing  that  on  assignment  of  such  contracts  the  contract,  or 
a  copy,  or  "a  statement  containing  the  substance  thereof,"  shall  be  filed, 
as  its  clear  meaning  is  that  the  assignor  was  the  general  contractor  for 
the  "erection  complete"  of  the  building  and  the  furnishing  of  all  material 
and  labor  necessary  therefor. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  I^ens,  C^t,  Dig.  g  149.1 

6.  CoNTEACTs  ^»199(2) — ^Building  Co ntbacts— Supplemental  Wobk. 

A  provision  of  the  building  contract  that  (Ganges  therein  which  in- 
creased the  anrount  of  the  work  were  not  to  be  made  unless  covered  by  a 
"Rupplemental"  written  agreement  is  the  equivalent  of  the  ordinary  case 
of  extra  work,  and  the  changes,  when  made,  are  to  be  taken  as  having 
been  made  In  pursuance  of  the  original  contract. 

[Rd.  Note. — For  other  cases,  see  Contracts,  Gent.  Dig.  {  886.] 

6.  Mechanics'  Liens  €=>268~PAitTiEs— Dbtgbuination  or  Riohts. 

Where,  In  an  action  to  foreclose  a  lien  created  by  the  lAen  Law,  all 
other  lienors  were  made  parties  defendant,  and  the  answer  of  each,  set- 
ting up  his  lien  and  praying  the  enforcement  thereof,  was  served  on  his 
codefendants,  the  action  becomes  a  plenary  one,  in  whldi  the  rights  of  all 
parties  to  the  fund  are  to  be  determined,  and  the  filing  <tf  a  Us  pendens 
by  the  earliest  lienor  obviates  the  necessity  of  any  further  Uh  pendens  by 
subsequent  lienors. 

[Ed.  Note. — For  other  cases,  see  Meclianlcs'  Ltens,  Gent.  Dig.  i  403.] 

7.  Mechanics'  Liens  ^9ll4(2)— Assignicent  ov  OoNTBACT^Rionrs  or  Ar- 

8IQNEB— "LiBNOB." 

An  assignment  of  a  building  contract  to  a  bank  as  secarlty  for  uAHieys 
advanced  to  the  general  contractor  is  In  effect  a  mortgage,  and  as  be- 
tween the  parties  constitutes  a  common-law  lien  upon  the  moneys  earned 
under  the  building  contract,  and  the  assignee,  upon  complying  with  the 
provisions  of  Lden  Law,  8  1^>  becomes  a  "lienor."  within  the  meaning  of 
section  2  thereof,  and  is  entitled  to  enforce  Its  lien  thereunder. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Uens,  Gent  Dig.  {  149.] 

8.  Mechanics*  Liens  «s»2C8 — Enforcement — Lis  Pendens. 

While  apparently  TJen  Law,  $  17,  declaring  that  "If  a  lienor  Is  made 
a  party  defendant  in  an  action  to  enforce  another  lien,  and  the  platntlfT 
or  such  defendant  has  filed  a  notice  of  the  pendency  of  the  action  within 
the  time  prescribed  In  tlits  section,  the  Hen  of  such  defendant  Is  thereby 
continued,"  has  particular  reference  to  an  actl<m  where  the  only  con- 
troversy is  between  one  or  more  defendants  and  the  plaintiff,  yet  In  case 
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of  the  consolIdattOD  of  all  pending  actions,  the  statute  providing  therefor, 
or  where,  as  In  the  Inntant  case,  the  defendants  as  between  themselvea 
resQKCtlTely,  In  effect  become  plaintlffa  and  defendants,  and  each  answer 
praying  afflrmatlTe  relief  Is  to  be  treated  as  a  complaint,  a  lis  pendens 
flled  by  earliest  lienor  mnst  be  held  to  hare  been  filed  by  the  plaintiff, 
and  Inures  to  tbc  benefit  of  all  subsequent  lienors,  who  seek  to  enforce 
their  liens  In  tbe  present  action,  as  ORainst  an  objection  that  it  was  not 
one  "to  enftorce  another  ll«i,"  within  the  meaning  of  section  17. 

lEd.  Note.— For  other  cases,  see  Mechanics*  Uens,  Cent  Dig.  i  493.] 

9.  Mechanics'  Lnna  «»26S — ^Lis  PeNnsNS — Miskomeb. 

Where,  In  the  Us  pendens,  the  "New  Tork  Central  A  Hudson  River 
Railroad  Company,"  and  not  the  "New  York  Central  Railroad  Company," 
was  named  as  the  owner  of  the  property,  an  objection  of  misnomer  Is 
valueless,  there  "being  no  change  In  the  record  title;  the  new  title  of  the 
company  being  that  by  which  the  former  company  had  always  been  pop- 
ularly known,  and  no  one  claiming  to  have  been  misted. 

[Ed.  Note.— For  other  cases,  see  Mechanics*  Liens,  Cent  Dig,  8  4^.] 

10.  Mechanics'  I^nrs  •=»196— ''Hateuai.uaii**'— FRBraioEncfl. 

Under  IJen  Law.  (  2,  oaa  who  farnishes  materials  to  a  snbcontractor 
Is  "a  materialman,"  and  as  sach  is  entitled  under  section  56  to  a  prefer- 
ence over  all  other  lienors,  since  they  are  subcontractors. 

[Ed.  Note.— For  other  cases,  see  Medianlcs'  liens,  Cent  Dig.  ||  387- 
341. 

For  other  definitions,  see  Wcn^s  and  Phrases,  First  and  Second  Series, 
Abterialman.] 

11.  Mecranics'  T^ns  «s»157(3) — Notice  of  LzEn— Emor  or  MistAn. 

A  mistake  in  claiming  in  a  notice  of  lira  more  than  the  amonnt  actnaUy 
due  the  lienor  Is  not  fatal,  unless  mtade  fraudnleotly,  willfully,  or  Inten- 
tionally*. 

[Ed.  Note.— For  other  cases,  see  Mechanics*  Liens,  Cent.  Dig.  |  27a] 

12.  Mecrakics'  Ltbns  <8=9l48 — Notice  or  Licit — SnvFiciBSCT. 

A  notice  of  lien,  stating  on  Its  face  that  the  amount  claimed  la  subject 
to  the'  value  of  "omitted  work,"  which  Is  not  stated,  Is  defective,  as  not 
stating  "either  explicitly  or  by  plain  Inference  the  value  ot  the  agreed 
price  of  the  labor  performed  or  materials  fnrnished  at  the  time  of  filing 
thereof." 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Uens,  Cent  Dig.  S  254.] 

13.  Mechanics'  Liens  «s»147 — Notice  or*  Iakn — Ohittbd  Wobk— Surri- 

CIENCY. 

Where  a  notice  of  Hen  stated  that  the  general  contractor  was  entitled 
to  a  total  credit  in  a  certain  amount  for  omitted  work  and  for  payment, 
but  falls  to  state  whether  all  or  none  of  the  omitted  work  was  part  ot 
the  extra  work,  for  which  a  claim  was  also  made,  and  the  sums  credited 
on  account  of  payments  and  on  account  of  omitted  work  are  not  sep- 
arately stated,  the  notice  of  lien  must  be  held  defective,  on  the  ground 
that  It  Is  impossttile  to  determine  how  much.  If  anytiilng,  nmnins  due 
for  the  extra  work. 

[Ed.  Note. — For  other  eases,  see  Mechanics*  Liens,  Cent  Dig.  f  253.] 

14.  SlEcHANics'  Liens  ^»1S5 — Notice  or  Ijen— Statute. 

The  cmly  requirement  of  Lien  I^w,  |  9(1),  In  the  case  of  a  foreign  cor- 
poration, is  that  ''its  principal  place  of  bnsineas  within  this  state"  sbal) 
be  stated  in  a  notice  of  lien  flled  by  It. 

[Ed.  Note.— For  other  cases,  see  Mechanics'  Uens.  Cent  Dig.  S  208.] 

15.  Mecoaniob'  Liens  ®=s>135,  139(3) — Notice — Residence. 

A  notice  ot  lien  filed  by  an  individual  doing  business  under  a  designated 
firm  name,  which  does  not  state  bis  residence,  but  only  his  buMness  ad- 
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dress,  Is  clearly  luTalld,  and  a  statenmit  In  said  lu^ce  that  "tbe  IbIkh- 
performed  and  tbe  materials  famished  and  the  agreed  price  and  ralne 
thereof*  are  a  certain  smn  Is  fatally  defectim 
[Ed.  Note.— For  other  cases,  see  Hedianlca'  Ueiu,  Oent.  Dig.  H  209, 

m] 

Action  by  the  Lincoln  National  Bank  against  the  John  Peirce  Com- 
pany and  others.   Judgment  for  plaintiff. 

Dittenhoefer,  Gerber  &  James,  of  New  York  City  (David  Gerber,, 
Irving  Dittenhoefer,  and  F.  W.  Pinner,  all  of  New  York  City,  of  coun- 
sel), for  plaintiff. 

Solomon  C.  Whitbeck,  of  New  York  City,  for  defendant  Peele  Co. 

John  J.  Pheelan,  of  New  York  City,  for  defendant  Walter  Thomp- 
son Plastering  Co. 

Phillips  &  Avery,  of  New  York  City  (H.  A.  St.  George,  of  New 
York  City,  of  counsel),  for  defendant  Levering  &  Garrigiies  Co. 

Feiner  &  Maass,  of  New  York  City  (Ira  Skutdi,  of  New  York 
City,  of  counsel),  for  defendant  Black  &  Boyd  Mfg.  Co. 

M.  B.  Field,  of  New  York  City,  for  defendants  Pietrowski  &  Konop. 

Joseph  V.  Mitchell,  of  New  York  City,  for  defendants  Denton  Co. 

Charles  A.  Brodek,  of  New  York  City,  for  defendants  Baker,  Smith 
&  Co. 

Sidney  G.  DeKay,  of  New  York  City,  for  defendant  Pittsburgh 
Plate  Glass  Co, 

Harry  N.  French,  of  New  Yoric  City  (Hulse  &  Mayer,  of  New 
York  City,  of  counsel),  for  defendant  James  McCullagh,  Inc. 

Eidlitz  &  Hulse,  of  New  York  City,  for  defendant  Mott. 

Phillips,  Mahoney  &  Wagner,  of  New  York  City  (Cornelius  J. 
Smyth,  of  New  York  City,  of  counsel),  for  defendant  Fireproof  Prod- 
ucts Corp. 

Edward  J.  Dowling,  of  New  York  City,  for  defendant  Trinity  Con- 
tracting Co. 

Howard  H.  Williams,  of  New  York  City  (F.  M.  Wells,  of  New  York 
City,  of  counsel),  for  defendant  Standard  Plunger  Elevator  Co. 

Anderson,  Iselin  &  Anderson,  of  New  York  City  (E.  O.  Power,  of 
New  York  City,  of  counsel),  for  defendants  J.  Livmgston  &  Co. 

Atwater  &  Cruikshank,  of  New  York  City  (Edward  L.  Blackman 
and  Edmond  Patten  Glover,  both  of  New  "York  City,  of  counsel),  for 
defendant  Henry  Bonnard  Bronze  Co. 

Barber,  Watson  &  Gibboney,  of  New  York  City,  for  defendant  Hunt. 

Albert  Francis  Hager,  of  New  York  City  (David  B.  Luckey  and 
George  W,  Study,  both  of  New  York  City,  of  counsel),  for  defendant 
Bloss. 

Thomas  E.  Brown,  Jr.,  of  New  York  City  (George  W.  Wickersham, 
of  New  York  City,  of  counsel),  for  defendant  McClintic-Marshall  Co. 
.  Robert  Godson,  of  New  York  City,  for  defendant  J.  L.  Keating  Co., 
Inc. 

Henry  L.  Brant,  of  New  York  City,  for  defendant  Otis  Elevator  Co. 

HOTCHKISS,  J.  1.  For  the  reasons  stated  on  the  trial,  the  amount 
owing  by  the  New  York  Central  Railroad  Company  must  be  fixed  at  the 
smn  of  $81,712.73,  to  which  interest  will  be  added. 
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2.  If  the  decision  of  this  case  required  me  to  pass  upon  the  claim  of 
the  plaintiff  that  the  acceptance  of  the  assignment  by  the  railroad  com- 
pany and  its  promise  to  pay  to  plaintiff  all  moneys  earned  under  the 
contract,  on  the  faith  of  which  engagement  plaintiff  made  its  loans  to 
the  Peirce  Company,  was  the  legal  equivalent  of  an  actual  payment  by 
the  railroad  company  to  plaintiff,  or  constituted  a  novation,  giving 
plaintiff  title  to  the  moneys  superior  to  claims  of  subsequent  lienors,  S 
should  be  inclined  to  hold  adversely  to  the  plaintiff's  contention.  Har- 
vey V.  Brewer,  82  App.  Div.  589,  81  N.  Y.  Supp.  846,  affirmed  178  N. 
Y.  5,  70  N.  E-  73,  is  clearly  distinguishable.  Here  there  was  no  posi- 
tive engagement  by  the  railroad  to  pay  plaintiff  any  sum  whatever. 
The  promise  was  to  pay  if  and  when  money  was  earned  by  the  Peirce 
Company.  The  case  seems  to  be  controlled  by  Van  Kannel  Revolving 
Door  Co.  v.  Astor,  119  App.  Div.  214, 104  N.  Y.  Supp.  653,  and  Smith 
&  Co.  V.  Douglas,  165  App.  Div.  707,  151  N.  Y.  Supp.  549.  See,  also, 
Standard  Sand  &  Gravel  Co.  v.  City  of  New  York,  172  App.  Div.  80, 
157  N.  Y.  Supp.  447. 

[1]  3.  The  objection  that  plaintiff  failed  to  comply  with  section  15  of 
the  Lien  Law  must  be  overruled.  The  ordinary  meaning  of  the  word 
"substance,"  when  used  with  respect  of  a  contract,  is  its  essential  or 
material  parts,  its  important  parts.  But  the  word  is  susceptible  of  dif- 
ferent significations,  according  to  the  drcumstances,  and,  as  in  all  other 
cases  where  interpretati(Mi  becomes  necessary,  must  be  taken  to  have  an 
exclusive  or  inclusive  meaning,  according  to  the  subject  to  which  it  re- 
lates. What  might  be  matters  of  substance  as  between  the  contracting 
parties  might  be  wholly  immaterial  as  between  them,  or  either  of  them, 
and  third  parties,  depending  entirely  upon  the  circumstances. 

[2,3]  The  only  conceivable  purpose  of  the  provision  requiring  the 
contract  or  a  copy,  or  "a  statement  containing  the  substance  thereof," 
to  be  filed,  is  to  give  notice  to  all  interested  persons  that  an  assignment 
of  that  particular  contract  or  moneys  due  theretmder  or  an  order  upon 
the  owner  for  the  payment  of  mon^s  on  account  thereof  has  been 
made  or  issued.  For  the  purposes  of  such  notice  the  consideration  and 
what  may  be  called  the  operating  details  of  the  contract  are  of  no  im- 
portance. The  object'of  the  section  is  accomplished  when  there  is  filed 
such  a  description  of  the  contract  as  clearly  identifies  it.  This  neces- 
sarily includes  the  character  of  the  work  involved  and  the  location  9f 
the  property.  This  interpretation  of  the  section  accomplishes  every- 
thing the  Legislature  intended  and  is  in  accord  with  the  spirit  of  sectim 
23  of  the  article,  which  commands  that  it  be  liberally  construed  and 
that  "a  substantial  compliance  with  its  several  provisions  shall  be  suffi- 
cient for  the  validity  of  a  lien." 

[4]  Undoubtedly  the  "statement"  may  be  contained  in  the  assign- 
ment itself.  The  assignment  in  question  sets  forth  the  following  par- 
ticulars of  the  contract :  Its  date,  the  parties  thereto,  and  that  it  is  "for 
the  delivery  of  material,  labor  performed  and  the  erection  complete  of 
the  Mail  Service  and  Loft  Building,  45th  and  46th  street,  I^ington 
avenue  and  Depew  place,  Grand  Central  Terminal."  To  say  that  this 
description  might  cover  a  contract  for  the  delivery  of  some  material 
and  the  performance  of  some  labor,  besides  the  labor  of  "erecting"  the 
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building,  as  distinguished  from  a  contract  to  furnish  all  material  and  the 
labor  and  to  erect  the  building,  is  to  analyze  the  language  used  too  nice- 
ly. The  question  is :  What  would  the  words  used  convey  to  the  ordi- 
nary mind?  To  me  the  meaning  seems  clear — ^that  the  Peirce  Com- 
pany was  the  general  contractor  for  the  "erection  comi^ete"  of  the 
building  and  the  furnishing  of  all  material  and  labor  necessary  there- 
for. The  cases  of  Barrett  v.  Schaefer,  Jr.,  &  Co.,  162  App.  Div.  52. 
146  N.  Y.  Supp.  1056,  affirmed  217  N.  Y.  722,  112  N.  E.  1054,  and 
Smith  &  Co.  V.  Douglas,  supra,  are  distinguishable.  In  each  the  de- 
scription of  the  contract  was  vague  and  indefinite  in  material  particulars. 
In  the  Barrett  Case,  although  the  parties  were  named,  the  date  of  the 
contract  was  not  given,  and  the  contract  was  described  as  one  "for  the 
erection  of  twenty-eight  (28)  buildings  at  Pleasantville,  New  York.'' 
Where  in  Pleasantville  was  not  stated.  Whether  the  buildings  were 
at  OTie  location  or  at  28  locations  was  left  to  inference.  In  the  Smith 
&  Co.  Case  the  parties  were  named,  but  the  date  was  omitted,  as  in  the 
Barrett  Case,  and  the  contract  was  described  as  one  "for  repair  work 
on  a  building  now  erected  on  the  property  of  W.  H.  Douglas,  located 
at  Gorey  Brook  road.  North  Tarrytown,  N.  Y."  The  nature  of  the 
repair  work,  the  particular  building  on  the  Douglas  property,  or  the 
location  of  that  property  on  the  Gorey  Brook  road,  were  all  omitted. 
The  words  of  description  in  the  present  case  are  equivalent  to  those 
used  in  the  assignments  held  to  be  sufficient  in  American  Hardware 
Corpn.  of  N.  Y.  v.  Lyttle,  not  reported,  copy  of  opinion.  Mills,  J.,  fur- 
nished by  counsel,  affirmed  170  App.  Div.  907,  154  N.  Y.  Supp.  1109, 
and  N.  Y.  County  Nat.  Bank  v.  Peckworth,  Lehman,  J.,  164  N.  Y. 
Supp.  1013,  and  in  Wright  Ogden  Co.,  Inc.,  v.  Strayer,  per  Tiemey, 
J.,  165  N.  Y.  Supp.  569.  I  shall  follow  the  latter  cases. 

[5]  4.  The  "change  orders"  are  immaterial.  Section  4  of  the  con- 
tract provided  for  changes.  Changes  which  increased  the  amount  of 
the  work  were  not  to  be  made  unless  covered  by  a  "supplemental"  writ- 
ten agreement.  This  was  the  equivalent  of  the  ordinary  case  of  extra 
work.  It  is  not  certain  that  the  changes  made  were  increases ;  but, 
however  that  may  be,  when  made,  they  are  to  bo  taken  as  having  been 
made  in  pursuance  of  the  original  contract.  The  objections  to  the  vari- 
ous liens  filed  by  parties  defendant  are  divisible  into  general  and  specif- 
ic objections. 

[8,7]  The  general  objections  cover  the  following  situations:  (1) 
Where  no  order  was  obtained  extending  the  lien  and  no  lis  pendens 
herein  was  filed  by  the  particular  lienor;  (2)  where  no  order  of  ex- 
tension was  obtained,  but  a  lis  pendens  was  filed  by  that  lienor;  and  (3) 
where  the  New  York  Central  &  Hudson  River  Railroad  Company,  and 
not  the  New  York  Central  Railroad  Company,  was  named  as  owner. 
It  is  not  disputed  that  McClintic-Marshall  Company,  James  McCuI- 
lagh,  Inc.,  and  Denton  Company,  whose  Hens  were  the  first  three  filed, 
did  severally  file  notices  of  lis  pendens.  The  objection  to  the  efficacy 
of  all  notices  of  lis  pendens  is  put  upon  the  ground  that  this  action  is 
not  one  "to  enforce  another  lien"  within  the  meaning  of  section  17. 
Plaintiff's  assignment  was  to  secure  it  for  moneys  advanced.  In  ef- 
fect it  was  a  mor^j^e,  and,  as  between  the  parties,  it  constituted  a 
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common-law  lien  on  the  fund.  Standard  Sand  &  Gravel  Co.  v.  City  of 
New  York,  supra.  But,  by  reason  of  section  15,  it  was  not  enforceable 
as  against  the  various  classes  of  persons  who  are  entitled  to  avail  them- 
selves of  the  Mechanic's  Lien  Act,  and  who  filed  liens  thereunder,  un- 
less the  provisions  of  section  15  were  complied  with.  When  this  was 
done,  plaintiff  was  brought  expressly  within  the  definition  of  section 
2,  which  says : 

"Tbe  term  'lienor,'  wben  used  In  tbia  chapter,  means  auy  person  having  a 
lien  upon  property  by  virtue  ot  Its  provlaions." 

See  Philbrick  &  Brother  v.  Florio  Co-Operative  Ass'n,  137  App. 
Div.  613,  615,  122  N.  Y.  Supp.  341,  afiinned  200  N.  Y.  526,  93  N. 

E.  1123. 

[8]  The  question  remains  as  to  whether  the  lis  pendens  must  be 
filed  by  th^  particular  lienor,  or  whether  a  lis  pendens  filed  in  this 
action  by  another  lienor,  at  or  prior  to  the  date  of  the  filing  of  the 
particular  lien,  is  sufficient.  The  present  action,  as  I  have  shown,,  is 
one  to  foreclose  a  lien  created  by  this  act.  Among  the  defendants 
were  included  all  other  lienors.  Each  of  these  lienor  defendants  has 
answered,  setting  up  his  lien  and  praying  enforcement  thereof.  The 
answer  of  each  defendant  was  served  on  his  codefendants.  The  ac- 
tion thus  becomes  a  plenary  action,  in  which  the  rights  of  all  parties 
to  the  fund  are  to  be  determined.  Mellen  v.  Athens  Hotel  Co.,  149 
App.  Div.  534,  133  N.  Y.  Supp.  1079.  It  was  the  privilege  of  each 
defendant  to  answer  the  allegations  of  each  codefendant  who  sought 
affinnative  relief.  Id.  There  is  authority  for  holding  that  the  failure 
of  the  codefendant  so-  to  answer  and  to  set  up  as  a  defense  the  fail- 
ure to  extend  the  lien  or  to  file  a  lis  pendens  bars  the  right  to  object 
on  that  ground.  Romeo  v.  City  of  Yonkers,  126  App.  Div.  402,  110 
N.  Y.  Supp.  724;  Troy  Public  Works  Co.  v.  City  of  Yonkers,  68 
Misc.  Rep.  372,  124  N.  Y.  Supp.  307.  But,  however  that  may  be,  I 
am  of  the  opinion  that  the  filing  of  a  lis  pendens  by  the  earliest  lienor 
obviated  the  necessity  of  any  further  lis  pendens  by  subsequent  lien- 
ors. Speaking  of  such  an  action  as  the  present  to  foreclose  a  lien^ 
Mr.  Justice  Scott,  writing  for  a  unanimous  court  in  Mellen  v.  Athens 
Hotel  Co.,  supra,  149  App.  Div.  at  page  535,  133  N.  Y.  Supp.  at  page 
1081,  said: 

"The  plain  Intent  of  the  law  Is  that  all  controversies  arl^ng  out  of  Ucms 
tiled  against  the  same  property  shall  be  determined  and  disposed  of  In  a  sin- 
gle action.    •    •   • " 

The  sole  purpose  of  a  lis  pendens  is  to  give  notice  of  the  action, 
and,  if  one  such  timely  notice  has  been  filed,  of  what  value  is  a  further 
notice?  The  words  of  the  section  (17)  are:  . 

"If  a  lienor  Is  made  a  party  defendant  In  an  action  to  enforce  another  lien, 
and  the  plaintiff  or  »uch  defendant  has  filed  a  notice  of  the  pendency  of  the- 
action  within  the  time  prescribed  in  Cbis  section,  the  lien  of  aiicft  ^fnidant 
is  thereby  continued." 

Apparently  the  words  have  particular  reference  to  an  action  whe^re 
the  only  controversy  is  between  one  or  more  defendants  and  the  plain- 
tiff ;  hence  the  use  of  the  word  "such."  But  the  act  provides  for  the 
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consdidation  of  all  pending  actions.  In  such  a  case,  or  in  a  case  like 
the  present,  where  in  its  original  form  tiie  action  is  plenary,  and  the 
answers  of  defendants  pray  affirmative  relief  and  are  served  on  co- 
defendants,  they,  as  between  themselves,  respectively  and  in  effect  be- 
come plaintiffs  and  defendants,  and  each  answer  praying  affirmative 
relief  is  to  be  treated  as  a  complaint.  Mellen  v.  Athens  Hotel  Co., 
supra.  So  considered,  the  lis  pendens  of  McCHntic-Marshall  Com- 
pany must  be  held  to  have  been  one  filed  by  "the  plaintiff"  and  so  to 
inure  to  the  benefit  of  all  subsequent  lienors  who  seek  to  enforce  their 
liens  herein. 

[9]  The  objection  of  misnomer  is  valueless.  There  was  no  change 
in  the  record  title ;  the  name  of  the  owner  against  which  the  liens  were 
filed  had  been  its  corporate  name  for  many  years,  and  until  the  name 
was  changed  by  virtue  of  the  consolidation  of  the  company  with  sev- 
eral others  shortly  before  the  date  of  filing  the  earliest  Hen.  The  new 
title  of  the  company  was  the  title  by  which  the  former  company  had 
always  been  popularly  known,  and  nobody  claims  to  have  been  misled. 
Gates  &  Co.,  Inc.,  v.  National  Fair  &  Exposition  Ass*n,  172  App.  Div. 
581.  587,  156  N,  Y.  Supp.  1070. 

[10]  Specific  objections  are  made  to  certain  liens  as  follows:  The 
lien  of  J.  L.  Mott  Iron  Works  appears  to  be  valid  to  the  extent  of  $2,- 
413.74.  This  company  furnished  materials  only  to  James  McCuUagh, 
Inc.,  a  subcontractor,  and  under  section  2  of  the  Lien  Law  is  there- 
fore a  materialman.  As  such  it  is  entitled  to  a  preference  over  all 
other  lienors,  since  the  others  are  subcontractors.  Lien  Law,  §  56; 
Herrmann  &  Grace  v.  City  of  New  York,  130  App.  Div.  331,  114 
N.  Y.  Supp.  1107,  affirmed  on  opinion  below  199  N.  Y.  600.  93  N. 
E.  376.  And  see  Jackson  v.  Egan,  200  N.  Y.  498,  94  N.  E.  211.  The 
notice  of  Hen  of  James  McCuUagh,  Inc.,  states  that: 

"The  labor  performed  and  the  materials  furnished  and  the  agreed  price  and 
value  thereof  are  as  follows:  E^tmlshlng  and  Installing  *  *  «  In  accord- 
ance with  the  contract  in  writing  brtween  the  lienor  and  John  Pein»  Coot- 
pany  of  the  agreed  price  and  vahie  dC  918.2Cia  That  in  addlti<ai  *  *  * 
the  Uenor  faralahed  certain  extra  nmt^als  and  performed  certain  extra  la- 
bor *  •  •  of  the  agreed  price  and  value  of  $2,127.91.  That  no  part  of 
the  said  sum  of  $19,250  and  $2,127.91  •  *  •  has  been  paid,  except  that 
John  Pelrce  Company  is  entitled  to  credit  for  certain  omitted  plumbing  work 
and  for  payments  made  on  account  on  said  contract  and  extra  work  anumnt- 
ing  In  all  to  $17,120,  leaving  due  and  owing  the  sum  of  $4,257.91." 

[11]  (1)  The  plaintiff  contends  this  notice  is  fatally  defective,  since 
the  amount  claimed  to  be  due  is  $1,509.15  more  than  the  amount  actu- 
ally due  ($2,748.76).  But  a  mistake  in  amount  is  fatal  only  when 
made  fraudulently,  willfully,  or  intentionally.  Ringle  v.  Wallis  Iron 
Works,  149  N.  Y.  439,  44  N.  E.  175.  The  cases  cited  by  plaintiff 
(including  Goodrich  v.  Gillies,  66  Hun,  422,  21  N.  Y.  Supp.  400)  are 
cases  of  intentional  misstatement,  and  upon  a  retrial  Goodrich  v. 
Gillies  was  decided  in  favor  of  the  lienor,  since  it  was  not  shown  that 
the  mistake  was  intentional.   82  Hun,  18,  31  N.  Y.  Supp.  76. 

[12]  (2)  It  is  further  contended,  however,  that  while  the  notice 
states  the  agreed  price  as  well  as  the  value  of  the  labor  performed 
and  materials  furnished  at  the  time  of  filing  the  lien  was  $19^50  plus 
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$2,127.91,  it  appears  upon  the  face  of  the  notice  that  this  amount  is 
incorrect,  since  it  is  subject  to  the  deduction  of  the  value  of  the  "omit- 
ted" work.  The  value  of  the  omitted  work  is  not  stated,  and  it  can  be 
inferred  oiUy  that  it  lies  somewhere  between  nothing  and  $17,120. 
The .  notice,  therefore,  does  not  "state  either  explicitly  or  by  plain 
inference  the  value  or  the  agreed  price  of  the  la'bor  performed  or  ma- 
terials furnished  at  the  time  of  filing  thereof,"  and  is  for  that  reason 
defective.   Finn  v.  Smith,  186  N.  Y.  465,  79  N.  E.  714. 

[13]  Nor  is  it  possible  to  segregate  the  claim  for  extra  work  and 
determine  from  the  statements  contained  in  the  notice  how  much  was 
the  value  of  the  extra  work  or  how  much,  if  anything,  is  owing  on 
account  of  that  work.  The  statement  is  that  the  Peirce  CMnpany  is 
entitled  to  a  total  credit  of  $17,120  for  omitted  work  and  for  pay- 
ment. It  is  not  stated  what,  whether  all  or  none,  of  the  omitted  work 
was  part  of  the  extra  work,  nor  are  the  sums  credited  on  account  of 
payments  and  on  account  of  omitted  woric  separately  stated.  It  is 
impossible,  therefore,  to  determine  how  much,  if  anything,  reniains 
due  for  the  extra  work. 

[14]  It  is  urged  that  the  notices  of  lien  filed  by  the  Otis  Elevator 
Company,  the  Pittsburgh  Plate  Glass  Company,  and  the  Standard 
Plunger  Elevator  Company,  all  foreign  corporations,  do  not  comply 
with  subdivision  1  of  section  9  in  that,  although  they  state  their  re- 
spective prindpal  places  of  business  in  this  state,  they  fail  to  state 
the  business  address  of  the  corporation  in  the  states  in  which  they 
were  respectively  incorporated.  I  see  nothing  in  this  objection.  The 
only  requirement  of  the  section  in  the  case  of  a  foreign  corporation 
is  tiiat  "its  principal  place  of  business  within  this  state"  be  given. 

[15]  The  notice  of  lien  of  O.  J.  Bloss,  an  individual  doing  business 
under  the  firm  name  or  style  of  the  Reliance  Architectural  Iron  Works, 
is  clearly  invalid :  (1)  The  notice  does  not  state  the  residence  of  the 
lienor,  and  (2)  the  only  statement  nnade  in  complian<ie  with  subdivi- 
sion 4  of  section  9  is  that  "the  labor  performed  and  the  materials  fur- 
nished and  the  agreed  price  and  value  thereof  are  $9,088.04."  The 
lienor  contends  that  it  is  sufficiuit  to  state  his  business  address  un- 
der the  principle  of  Post  &  McCord  v.  City  of  New  York,  86  Misc. 
Rep.  300,  307,  14S  N.  Y.  Supp.  568,  affirmed  166  App.  Div.  919,  152 
N.  Y.  Supp.  1138;  but  it  cannot  be  maintained  that  an  individual  ac- 
quires a  separate  entity,  analogous  to  that  of  a  partnership,  by  mere 
adoption  of  a  business  name.  The  case  cited  rested  upon  a  construc- 
tion of  the  wording  of  section  12  of  the  statute,  so  far  as  it  related  to 
partnerahips  as  distinguished  from  individuals.  The  statement  as  to 
labor  performed  and  materials  f-umished  is  fatally  defective.  Toop 
V.  Smith,  87  App.  Div.  24^  84  N.  Y.  Supp.  326,  afBrmed  181  N.  Y. 
283,  73  N.  E.  1113.  The  lienor  contends  that  his  business  name,  Reli- 
ance Architectural  Iron  Works,  indicates  the  nature  of  the  labor  per- 
formed and  materials  furnished.  The  statement  of  the  contention  is 
a  sufiicient  refutation  of  its  merit. 

Judgment  for  plaintiff. 
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RAMAPO  MOUNTAINS  WATER,  POWER  &  SERVICE  CO.,  Inc.,  v.  COM- 
MISSIONERS OF  PALISADES  INTSmSTATB  PARK  (two  cases). 

(Supreme  Court,  Ai^Uate  iMvisloii,  Second  Department.   April  13,  1917.) 

1.  Eminent  Douaxn  ®=^6 — Existence  of  Public  Ubb — Bffbci. 

Lands,  although  acquired  by  a  public  ctHnmlsslon,  If  not  acqnlre4  for 
public  use,  are  still  subject  to  ccmdemuatlm. 
[Ed.  Note.— For  otber  cases,  see  Eminent  Domain,  Gent  Dig.  %%  91-83.] 

2.  Eminent  Domain  <8s»63 — Piling  Map — Effect. 

Tbe  Comuilssloners  of  the  Palisades  Interstate  Park,  being  a  public 
corporation  to  establish  a  park  In  the  Interests  of  tbe  public,  appointed 
by  the  government  and  s^Ting  without  compensatlmi,  authorized  to  act 
in  conjunction  with  New  Jersey  in  establishing  a  continuous  parlv,  the 
lands  of  which  were  to  be  lield  in  trust  for  the  people  of  the  state,  are 
representatives  of  the  state,  and  are  not  precluded  frcwn  purchasing  or 
otherwise  acquiring  land  for  the  park  by  the  filing  of  map  and  plat  by 
a  private  water  corporation,  showing  its  Intmtlon  to  condemn  such  land. 

[Ed.  Note. — ^Tor  other  cases,  see  Bmtnent  Domain,  Cent.  Dig.  H  161- 
184.1 

3.  Eminent  Domain  ®=»45— Acquisition  of  Land  fob  Paek  PnaposGs. 

Const,  art.  7,  §  7,  providing  that  forest  preserves  shall  be  forever  kept 
wild  forest  Innd,  applying  only  to  "lands  now  owned  or  hereafter  acquired," 
does  not  affect  the  right  of  a  public  service  corporation  or  of  the  state 
to  acquire  the  lands. 

[Ed.  Note. — For  other  cases,  see  Etolnent  Domain,  Cent.  Dig.  SS  W-100. 
102,  106.] 

4.  Eminent  Domain  «=3lS6 — AcquiIbition  of  Land  fob  Pabk  Pubfoses. 

Under  the  act  (Laws  1900,  c.  170)  creating  the  Commissioners  of  the 
Palisades  Interstate  Park  and  empowering  them  to  act,  providing  that 
they  conld  acquire  by  purf^iase,  gift,  or  devise  any  land  whl<A  they 
should  select  and  locate.  It  is  not  prerequisite  to  the  acqalsltlon  ot  land 
that  maps  required  In  section  6  of  the  act  be  prepared. 

[F.d.  Note.— E\»r  other  cases,  see  Eminent  D(Hnain,  Cent,  Dig.  H  500- 
604.] 

Appeal  from  Special  Term,  Westchester  County. 

Suit  by  the  Ramapo  Mountains  Water,  Power  &  Service  Compajiy, 
Incorporated,  against  the  Commissioners  of  the  Palisades  Interstate 
Park.  From  an  order  denying  motion  for  judgment  on  the  pleadings, 
and  overruling  demurrer  to  the  complaint,  defendants  appeal;  and 
from  an  order  granting  motion  for  an  injunction,  defendants  also  ap- 
peal. Both  orders  reversed,  motion  for  judgment  granted,  and  motion 
for  injunction  denied. 

Argued  before  JENKS,  P.  J.,  and  STAPLETON,  MILLS.  RICH, 
and  BLACKMAR,  JJ. 

George  A.  Blauvelt,  of  New  York  City,  for  appellants, 
•  R.  E.  Digney,  of  White  Plains,  for  respondent. 

BLACKMAR,  J.  The  determining  question  on  both  appeals  is 
whether  the  complaint  states  facts  sufficient  to  constitute  a  cause  of 
action.  The  plaintiff,  organized  under  the  Transportation  Corporations 
I^w  of  the  state  of  New  York  (Consol.  Laws,  c.  63),  made  maps  and 
plans  for  the  purpose  of  acquiring  a  source  of  water  supply  in  the 
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towns  of  Ramapo  and  Haverstraw,  in  Rodcland  coupty,  and  on  the 
22d  day  of  May,  1916,  presented  said  maps  and  plans,  with  a  petition 
for  their  approval,  to  the  conservation  commission,  pursuant  to  chap- 
ter 647  of  the  Laws  of  1^11.  The  defendants,  a  body  corporate  cre- 
ated by  chapter  170,  Laws  of  1900,  and  acts  amendatory  thereof,  for 
the  purpose  of  establishing  the  Palisades  Interstate  Park,  having  learn^ 
ed  from  plaintiff's  maps  and  plans  of  the  location  of  the  lands  which 
plaintiff  proposed  to  acquire,  did,  during  the  pendency  of  the  hearings 
on  plaintiff's  petition  before  the  conservation  commission,  and  without 
previously  making  any  maps  showing  the  selection  or  location  of  such 
lands  as  part  of  the  Palisades  Park,  acquire  by  purchase  certain  lands 
lying  within  the  area  described  on  plaintiff's  maps,  and  entered  into 
negotiations  for  the  purchase  of  other  such  lands. 

The  plaintiff  thereupon  brought  this  action,  seeking  to  enjoin  the 
defendsuits  from  proceeding  further  to  acquire  any  lands  or  water 
rights  in  said  watershed  and  territory  described  in  plaintiffs  maps, 
and  has  secured  an  injunction  pending  the  action  to  that  effect. 

It  has  been  held  that  a  railroad  company  which  has  filed  a  map  of 
its  route  and  is  regularly  proceeding  to  condemnation  has  a  standing 
in  a  court  of  equity  to  enjoin  another  like  company  from  interfering 
by  securing  a  lease  of  a  portion  of  the  proposed  route  and  laying  its 
tracks  thereon.  Rochester,  H.  &  L.  R.  R.  Co.  v.  N.  Y.,  L.  E.  &  W. 
R.  R.  Co.,  44  Hun,  206,  affirmed  Id.,  110  N.  Y.  128,  17  N.  E.  680.  It 
was  said  by  Judge  Gray  in  that  case  that : 

"When,  tberefore,  a  corporation  has  made  and  flled  a  map  and  sarvey  ot 
the  line  of  route  it  Intends  to  aAopb  for  the  coustruction  of  Its  road,  and  has 
giTen  the  required  notice  to  all  persons  affected  by  such  c(Histructlon,  and  no 
diange  of  route  is  made,  as  the  result  of  any  proceeding  Instituted  by  any 
landowner  or  occupant,  In  oar  judgment,  it  has  acquired  the  right  to  construct 
and  <q;Mrate  a  railroad  upon  such  line,  exclusive  in  that  respect  as  to  all  other 
railroad  corporations  and  free  from  the  interference  of  any  party.  By  Its 
proceedings  it  has  Impressed  upon  the  lands  a  lien  In  favor  of  Its  rlfiht  to 
construct,  which  ripens  into  title  through  purchase  or  condemnatiw  proceed- 
ings." 

This  rule  also  seems  to  have  been  applied  in  a  case  between  a  wa- 
ter company  and  a  municipality  struggling  for  the  same  source  of  wa- 
ter supply.  Pocantico  Waterworks  Co.  v.  Bird,  130  N.  Y.  249,  29 
N.  E.  246. 

[1]  The  plaintiff's  claim,  as  I  understand  it>  rests  on  the  doctrine 
of  these  cases,  and  is  that  the  making  of  its  maps  and  plans  and  pre- 
senting them  to  the  conservation  ccunmission,  and  then  proceeding  in 
an  orderly  way  toward  acquiring  the  lands,  gave  it  such  a  right  to 
proceed  without  interruption  that  it  can  prevent  defendants'  acquir- 
ir^  such  land  for  park  purposes.  I  say  acquiring  them  for  park  pur- 
poses, for  if  they  are  not  acquired  for  public  use  they  are  still  subject 
to  plaintiff's  right  to  condemn,  and  there  is  no  need  to  resort  to  eq- 
uity. This  doctrine  has  been  re-examined  and  limited  in  People  v. 
Adirondack  Railway  Co.,  39  App.  Div.  34,  56  N.  Y.  Supp.  869,  re- 
versed Id.,  160  N.  Y.  225,  54  N.  E.  689.  The  Appellate  Division, 
by  a  divided  court,  resting  its  decision  on  that  doctrine,  held  that 
maps  and  plans  filed  by  the  defendant  gave  it  such  a  rig^t  in  ^e  land 
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covered  by  them  that  the  state  could  not  acquire  it  by  eminent  domain 
for  the  Adirondack  Park.  But  the  Court  of  Appeals,  in  reversing, 
carefully  stated  and  defined  the  right  which  a  railroad  company  ac- 
quired by  filing  maps  of  the  route,  in  the  following  words : 

"The  effect  of  the  map  when  filed  was  to  give  womlnff  to  otter  rallToadfl 
that  a  certain  route  bad  been  pre-empted  by  the  defendant  It  estatdlshed 
no  right  agalDst  the  owner,  because  the  Gonstltntlon  forbids  it  It  establisned 
none  against  the  state,  becanse  Its  power  is  paramount;  bnt  as  against  all 
other  railroad  companies  and  as  against  all  other  creatures  of  the  stat^  em- 
powered to  use  the  right  of  eminent  domain,  it  gave  the  exclusive  right  to  oc* 
(■upy  the  particular  strip  of  land  for  railroad  purposes  until  the  Legislature 
authorized  it  to  t>e  devoted  to  some  other  public  use." 

In  People  v.  Adirondack  Railway  Co.  it  was  held  that  the  state 
could  appropriate  the  land  for  a  park,  notwithstanding  that  the  rail- 
road company  had  filed  the  map  of  the  route  and  were  regularly  pro- 
ceeding to  acquire  the  land. 

[2]  Whatever  else  may  be  said,  it  is  established  that  filing  the  map 

fave  no  rights  as  against  the  state.  Now  the  Commissioners  of  the 
'alisades  Interstate  Park  are  a  public  corporation.  Economic  P.  &  C. 
Co.  V.  City  of  Buflfalo,  195  N.  Y.  286,  88  N.  E.  389,  The  park  is  to 
be  established  in  the  interests  of  the  people  at  large.  The  commis- 
sioners are  appointed  by  the  Governor  and  serve  without  compensation 
(section  1  of  the  act).  They  are  to  act  in  conjunction  with  the  state 
of  New  Jersey  in  establishing  a  continuous  park,  lying  in  both  states 
(section  5).  The  public  alone  is  to  be  interested  in  the  park.  The 
lands  which  are  acquired  for  park  purposes  are  to  be  held  "in  trust 
for  the  people  of  the  state  of  New  York"  (section  7).  The  establish- 
ment and  maintenance  of  the  park  seems  to  me  as  much  the  act  of 
the  people  of  the  state  as  in  the  case  of  the  Adirondack  Park.  In 
the  latter  case  the  state  acts  direct  through  commissioners  appointed 
by  the  executive,  and  in  the  former  through  a  public  corporation. 
The  interest  of  the  state  in  each  case  is  the  same,  and  in  neitiier  case 
is  there  any  intermixture  of  private  interests. 

[3]  I  fail  to  see  how  the  provision  of  the  state  Constitution,  pro- 
viding that  the  forest  preserves  shall  be  forever  kept  a  wild  forest 
land  (Constitution,  art.  7,  §  7),  affects  the  question,  because  that  pro- 
vision applies  only  to  the  lands  of  the  state  "now  owned  or  hereafter 
acquired/'  A  regulation  of  the  use  of  the  land  after  acquisition  does 
not  affect  either  the  right  of  a  public  service  corporation  or  of  the 
state  to  acquire  it.  By  chapter  691,  Laws  of  1906,  and  chapter  361, 
Laws  of  1910,  the  power  of  the  Board  of  Commissioners  of  the  Pali- 
sades Interstate  Park  to  acquire  lands  for  fntrk  purposes  was  extended 
to  territory  including  the  land  in  question.  The  board  was  given 
power  to  select  and  locate  the  land  "as  soon  as  said  board  shall  deem 
it  feasible  and  advisable,"  and  to  acquire  the  land  so  located  by  pur- 
chase, gift,  devise,  or  eminent  domain.  All  the  territory  included 
within  the  domain  described  in  the  act  was  subject  to  the  power  of 
the  board  to  select,  locate,  and  acquire  it  for  park  purposes.  Their 
act  in  so  doing  was  the  act  of  the  state,  and  under  the  case  of  People 
V.  Adirondack  Railway  Co.,  supra,  no  private  public  service  corpora- 
tion could  curtail  such  right  by  filing  a  map. 
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[4]  I  do  not  read  the  act  as  providing  tiiat  the  board  could  not  ac- 
quire land  for  paric  purposes  by  purchase,  gift,  or  devise  until  after 
making  the  maps  required  in  section  6  of  the  act.  That  is  made  a 
condititm  precedent  to  acquiring  the  land  by  eminent  domain.  They 
could  acquire  by  purchase,  gift,  or  devise  any  land  which  they  should 
"select  and  locate,"  and  the  words  "select  and  locate"  do  not  by  impli- 
cation require  the  making  of  maps.  The  power  of  the  board  ex- 
tended over  a  lai^  extent  of  territory.  The  wording  of  the  act  shows 
that  the  park  may  consist  of  disconnected  parcels,  for  it  authorizes 
the  acquiring  of  rights  of  way  for  "roads  between  and  connecting 
any  separated  portions  of  said  park"  (secticm  5  of  the  act).  I  think 
the  words  "select  and  locate,"  particularly  as  applied  to  the  extension 
of  the  park,  used  in  the  acts  of  1906  and  1910,  permit  the  acquisition 
of  land  by  purchase,  gift  or  devise  without  making  the  maps  provided 
for  in  section  7.  EiUier  the  lands  were  purchased  by  the  board  act- 
ing within  its  powers,  thereby  becoming  part  of  the  park  and  subjected 
to  a  permanent  state  use,  or  if  the  Iward  in  purchasing  'did  not  act 
within  its  powers,  and  the  land  did  not  become  subject  to  a  public  use 
for  park  purposes,  the  purchase  imposed  no  impediment  to  plaintiff's 
condemnation  proceeding.  The  complaint,  therefore,  fails  to  state  a 
cause  of  action. 

Whether  the  plaintiff,  a  public  service  corporation,  or  the  defend- 
ants, a  state  agency,  have  priority  in  right  to  appropriate  the.  land  in 
question,  is  for  the  Le^slature  to  determine.  We  decide  only,  constru- 
iag  the  statutes  as  they  now  ^dst,  that  the  plaintiff,  by  filing  maps  and 
proceeding  before  the  conservation  commission,  did  not,  as  against  the 
defendants,  secure  right  of  pre-emption. 

The  same  reasoning  disposes  of  the  injunction.  In  addition,  it  may 
be  observed  that  an  injunction  pending  the  action,  which  is  permissi- 
ble to  preserve  the  situation  tmtil  trial,  in  this  case  ties  the  hands  of  the 
defendants  and  leaves  the  plaintiff  free  to  proceed  in  acquiring  the 
land. 

The  order  denying  defendants'  motion  for  judgment  and  overruling 
the  demurrer  should  be  reversed,  with  $10  costs  and  disbursements,  and 
defendants'  motion  for  judgment  granted,  with  costs. 

The  order  granting  the  motion  for  an  injunction  should  be  reversed, 
with  $10  costs  and  disbursemrats,  and  the  motion  denied,  with  costs. 
All  concur. 


DIAMOND  EXPANSION  BOLT  CO.  T.  UNITED  STATES  EXPANSION 

BOI/T  CO. 

(Sujireiiie  Court,  Appellate  Dlvlston,  Fint  D^rtmoit.  April  13,  1&17.) 

L  TUdb-BIabxs  and  Tbade-Naickb  «=s>70(1) — Oopyinq  IInpatbntbd  abticu:. 
If  the  forms  of  articles  manufactured  by  plalutUT  and  copied  by  de* 
feadaot  are  the  most  efficient  and  economical,  there  being  no  protection 
by  patent,  defendant  or  any  cme  else  Is  at  liberty  to  copy  the  form  in  all 
Its  essential  features,  and  one  who  has  so  copied  It  will  not  be  required, 
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merely  for  the  sake  of  chan^ng  the  appearance  of  the  product,  to  sacrifice 
stren^h,  efficiency,  durability,  or  cheapness. 
[Ed.  Nota— For  other  casea,  see  Trade-Marifca  and  Trade-Names,  G^L 

Dig.  ^81,] 

2.  Tbade-Mabks  and  Tbadi-Naueb  <S=>70(1) — Biqht  to  Manufactube  Un- 

PATKNTED  Article. 

Where  plaintiff  without  a  patent  manufactured  expansion  shields  and 
anchors  to  be  used  in  combination  with  screws  to  secure  objects  to 
concrete  or  brick  walls,  and  defendant  manufactured  such  shields  and 
anchors,  every  one  of  the  similarities  between  defendant's  and  plaintlfTs 
product  being  essential,  In  the  sense  that  It  was  rendered  necessary  foif  de- 
fendant to  eQual  plaintiff's  product  in  point  of  efficiency  in  service  or 
economy  in  manufiicture,  defendant  was  within  its  legal  r^ts  Id  manu- 
facturing  and  selling  its  shields  and  anchors,  whether  or  not  it  wu^t  to 
enter  the  market  as  a  competitor  of  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  *=»81.] 

3.  Costs  «=»164(3)— Extba  Axxowaroi— Statutb. 

Under.  Code  dv.  Proc.  S  S2S3,  relative  to  an  additional  allowance  of 
costs  to  either  party  in  difficult  and  certain  other  cases,  there  was  no 
basts  on  which  an  extra  allowance  could  be  based.  In  suit  f6r  Injunctloo 
and  accounting,  where  there  was  nothing  wh^by  to  estimate  the  value 
of  the  subject-matter  Involved. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  H  ^<  ^^'l 

Appeal  from  Special  Term,  New  York  County. 
Action  by  the  Diamond  Expansion  Bolt  Company  against  the  United  • 
States  Expansion  Bolt  Company.   From  an  interlocutory  judgm«it  for 
plaintiff  for  an  injunction  and  an  accounting,  and  from  an  order  grant- 
ing an  extra  allowance,  defendant  appeals.   Judgment  and  order  re- 
versed, and  complaint  dismissed. 


Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN.  SCOTT,  and 

DAVIS,  JJ. 


Vincent  P.  Donihee,  of  New  York  City,  and  Samuel  W.  Banning,  of 
Chicago,  111.,  for  appellant. 

Alan  M.  Johnson  and  Henry  B.  Corey,  both  of  New  York  City,  for 
respondent. 

SCOTT,  J.  This  is  an  action  to  restrain  what  plaintiff  allies  is 
unfair  competition  on  the  part  of  defendant  and  for  an  accounting. 
Both  parties  manufacture  and  sell  expansion  shields  and  anchors,  to 

be  used  in  combination  with  screws  to  secure  objects  to  concrete  or 
brick  walls,  floors,  and  other  supports.  No  question  is  involved  of  any 
infringement  of  patents,  nor  is  there  any  claim  that  defendant  has 
copied  or  simulated  any  trade-mark,  or  put  up  its  product  in  packages 
or  cases  which  even  remotely  resemble  the  packages  or  cases  used  by 
plaintiff.  The  complaint  is  that  defendant  has  manufactured  shields 
and  anchors  identical  in  form,  shape,  and  general  appearance  with 
those  manufactured  by  plaintiff,  and  1^  this  means  has  intentionally 
misled  buyers  into  purchasing  its  product,  instead  of  that  of  defendant. 
It  is  'the  manufacture  and  sale  of  these  "Chinese  cities"  of  plaintiff's 
product,  to  borrow  the  w^rds  used  at  Special  Term,  which  is  said  to 
constitute  unfair  competition.    In  order  to  comprehend,  in  detail,  the 
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claims  of  the  contending  parties,  it  will  be  necessaty  to  describe  the  ar- 
ticles which  are  the  subject  of  competition. 

An  expansicm  bolt  or  shield  is  a  fastening  device  used  in  connection 
wi&  screws  of  the  lai^^  ^rpe  known  as  lag  screws  to  affix  objects  to 
bodies  composed  of  brick,  stone,  concrete,  or  other  hard  and  friable 
material.  Those  with  which  we  are  concerned  consist  of  two  hemi- 
cylindrical  sections,  joined  together  at  one  end  by  lugs,  and  having  an 
interior  circumference  smaller  at  one  end  than  at  the  other.  In  use 
tiie  expansion  shield  or  bolt  is  first  driven  into  a  hole  prepared  for  its 
reception.  The  lag  screw  is  then  screwed  into  it,  with  the  result  that 
the  outer  surface  of  the  shield  or  bolt  is  pressed  by  the  expanding 
power  of  tiie  screw  hard  against  the  surrounding  material. 

In  order  tlut  the  bolt  or  shield  shall  not  readily  pull  out  of  the  hole, 
and  shall  not  revolve  with  the  screw  which  is  turned  into  it,  it  is  neces- 
sary that  its  outer  surface  shall  be  furnished  with  excrescences  in  one 
form  or  another  designed  to  prevent  both  rotation  and  retraction.  It 
is  with  the  form  and  position  of  these  excrescences  that  this  action  has 
to  do.  The  expansion  anchor,  which  is  used  in  connection  with  screws 
of  a  smaller  size,  is  made  of  lead,  in  one  piece,  smaller  at  cxie  end  than 
at  the  other.  It  also,  and  for  the  same  reason,  has  occrescences  on  its 
exterior  surface.  It  will  be  seen  that  these  articles  are  purely  utilita- 
rian, and  are  not  objects  of  taste  or  fanc^  in  design.  Hie  use  of  these 
articles  seems  tb  have  been  of  comparatively  recent  date,  but  has  very 
greatly  increased  latterly,  because  of  the  constantly  growing  use  of 
concrete  in  construction  work. 

Several  concerns  are  engaged  in  the  business  of  manufacturing  and 
selling  these  shields  and  anchors,  and  samples  of  the  various  kinds 
thus  jwoduced  were  put  in  evidence.  They  vary  in  design  and  ap- 
pearance, the  variations  consisting  of  differences  in  the  design  of  the 
excrescences  upon  the  outside,  intended  to  prevent  rotation  and  with- 
dmwal.  It  is  quite  obvious  that  the  range  for  such  variation  is  limited, 
so  that  it  would  apparently  be  difficult  for  a  manufacturer,  seeking  to 
enter  the  field  in  competition,  to  devise  shields  and  anchors  which 
would  not  copy  to  some  extent  one  or  the  other  of  these  already  in  the 
market. 

The  plaintiff's  claim,  however,  is  that  defendant  has  abjectly  copied 
its  product  in  nonessential  features,  as  well  as  in  those  which  are  es- 
sential, and  has  thereby  violated  the  rules  of  fair  competition.  The 
similarity  of  design  is  certainly  striking.  The  general  plan  of  both  pro- 
ductions is:  As  to  the  shield,  that  a  portion  is  covered  with  circum- 
ferential com^tions,  unbroken  when  the  two  hemi-cylinders  are 
held  together.  At  the  larger  end  are  eight  perpendicular  ribs,  having 
eight  flat  surfaces  between  them.  These  ribs  are  intended  to  prevent  ro- 
tation, and  on  four  of  the  flat  surfaces  are  inscriptions,  while  the  other 
four  contain  the  lugs  and  slots  which  hold  the  hemi-cylinders  together. 
The  inscriptions  on  the  flat  surface  of  plaintiff's  product  are  not  copied 
or  simulated  on  those  of  defendant's  product.  The  similarities  between 
plaintiff's  and  defendant's  lead  anchors  are  of  the  same  description, 
although  not  so  exact,  in  that  the  circumferential  corrugations  on  plain- 
tiff's anchors  are  parallel,  while  those  on  defendant's  are  spiral. 

The  defendant's  contention  is  that,  if  it  has  rofried  the  essential  and 
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salient  features  of  plaintiff's  product,  it  is  because  plaintiff  has  em- 
ployed in  its  design  forms  and  devices  most  perfect  mechanically,  both 
as  to  use  and  production,  and  most  economical  and  omvenient  as  to 

process  of  manufacture,  and  that,  inasmuch  as  no  patent  rights  are 
infringed  thereby,  defendant,  or  any  one  else,  is  entitled  to  produce 
the  articles  which  it  manufactures  in  their  most  efficient  and  economi- 
cal form,  and  that  no  one,  by  adopting  and  using  that  form,  can  obtain 
a  monopoly  for  its  use,  or  prevent  others  from  also  using  it. 

[1]  If  the  forms  of  shields  and  anchors  manufactured  by  plaintiff 
and  copied  by  defendant  are  in  fact  the  most  efficient  and  economical, 
it  is  clear  that  defendant  is  right  in  claiming,  since  there  is  no  protection 
by  patent,  that  it  or  any  one  is  at  liberty  to  copy  the  form  in  all  its  es- 
sential features,  and  one  who  has  so  copied  it  will  not  be  required,  mere- 
ly for  the  sake  of  changing  the  appearance  of  the  product,  to  sacrifice 
strength,  efficiency,  durability,  or  cheapness.  For  this  there  is  ample 
authority.  In  Marvel  Co.  v.  Pearl,  133  Fed.  160,  66  C.  C.  A.  226,  it  is 
said; 

'"There  Is  nothing  about  the  article  as  made  and  sold  by  the  defendants 
that  1b  not  necessary  In  the  mnkiDg  and  operation  of  such  an  Instrument:  It 
Is  made  In  the  form  that  It  must  be  made  in  order  to  accomplish  Its  purpose, 
and,  if  the  making  In  that  form  Is  any  representation  that  the  thing  made 
came  from  the  plaintiff,  it  Is  because  of  the  extent  to  which  the  plaintiff  bad 
made  and  displayed  and  sold  it  before  the  defendants  began.*  In  the  ab- 
sence of  protection  by  patent,  no  person  can  monopolize  or  appropriate,  to  the 
exclusion  of  others,  elements  of  mechanical  construction  whldi  are  essential 
to  the  successful  practical  (^ration  of  a  manufacture,  or  which  primarily 
serve  to  promote  its  eScienc?  for  the  purpose  to  which  it  Is  devoted.  Unfair 
competition  is  not  established  by  proof  of  similarly  In  form,  dimenslonB,  or 
general  appearance  al(Hie." 


In  Flagg  Mfg.  Co.  v.  Holway,  178  Mass.  83.  59  N.  E.  667,  Holmes, 
J.,  said: 


"Both  cithers  are  adapted  for  tlie  use  of  patented  sheets  of  mnslc,  txit  tbe 
idtbera  are  not  patented.  Under  such  drcumstances  the  defmdant  has  the 
same  right  tbat  the  plaintiff  has  to  manufacture  Instruments  In  the  present 
form,  to  Imitate  the  arrangement  of  the  plalntifTs  strings  or  the  sl^pe  of 
the  body.  In  the  absence  of  a  patent  the  freedom  of  the  manufacturer  can- 
not be  cut  down  under  tbe  name  of  preventing  unfair  competition.  «  *  • 
All  that  can  be  asked  for  Is  that  precautions  shall  be  taken,  so  far  as  are 
consistent  with  the  defendant's  fundamental  right  to  make  and  sell  what 
he  chooses,  to  prevent  the  deception  which  no  doubt  he  desires  to  practice. 
It  is  true  that  a  defendant's  freedom  of  action  with  r^rd  to  some  subsidiary 
matter  of  omam«it  or  label  may  be  restrained,  althoogli  a  rlgtit  of  the  same 
nature  with  Its  freedcm  to  determine  the  shape  (tf  the  arttdes  wUdi  It  sells. 
But  the  label  or  ornament  Is  a  r^tlvely  small  and  Incidental  affair,  which 
would  not  exist  at  all,  or  at  least  would  not  exist  in  that  shape,  but  for  the 
intent  to  deceive;  whereas,  the  instrument  sold  is  made  as  it  Is,  partly,  at 
least,  because  of  a  supposed  or  established  desire  of  the  pablic  for  Instru- 
ments Id  that  form.  The  defendant  has  the  right  to  get  the  benefit  of  that 
desire,  even  If  created  by  the  plalntilf .  The  only  thing  he  has  not  the  right  to 
steal  is  the  good  will  attaching  to  th^  plaintiff's  personalUgr,  the  Imieflt  of  the 
public's  desire  to  have  goods  made  by  the  plaintltC." 

Commenting  upon  this  case,  Nims  on  Unfair  Business  Cocnpetition 

summarizes  it  as  follows: 

"The  law  of  unfair  competition  cannot  give  to  One  dealer  the  sole  ri|^t  to 
use  tbat  form,  even  though  he  may  have  been  the  first  me  to  make  slthers 
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la  that  manner.  This  would  be  an  instaoce  of  secondary  meaning  which  at- 
taches to  a  process  or  form  of  manufacture,  and  not  to  a  person.  The  result 
of  the  difference  has  been  noticed  In  the  chapter  on  'Geographic  Names,*  In 
referring  to  names  Indicating  process.  It  Is  this :  No  one  can  obtain  the  sole 
light  to  a  name  or  article  which  has  become  attached  to  the  process ;  but  one 
may  require  valuable  and  distinct  rights  to  a  name  or  form  of  goods  which 
has  become  SBSodated  with  bla  personality.  The  flrat  maker  <tf  althera  In  this 
particularly  desirable  style  may  hare  created  a  desire  on  the  part  of  the  pub- 
lic for  one  of  two  Uilnga — either  for  zithers  made  by  him,  above  all  other 
zither  makers,  or  for  zithers  made  In  a  particular  form,  regardless  of  who 
makes  them.  The  law  of  unfair  competition  Is  Interested  In  the  first  of  these 
coudltiona— the  one  attaching  to  the  personality.  But  the  fact  that  the  de- 
mand for  zithers  has  been  created  by  the  plaintiff  will  not  put  the  case  with- 
in the  unfair  competition  rules,  where  the  demand  is  for  the  article,  not  the 
personality."    Section  147. 

In  Fairbanks  v.  Jacobs,  3  B.  &  A.  Patent  Cases,  108  (Southern  Dis- 
trict of  N.  Y.),  the  defendant  has  made  an  identical  imitation  of  plain- 
tiff's scales,  by  using  the  parts  of  one  of  the  latter's  scales  to  form  the 
molds  for  casting  defendant's  scales,  thus  making  so  close  a  copy  that, 
as  the  court  assumed  it  was  not  only  difficult,  but  impossible,  to  dis- 
criminate between  them.  Still  the  court  held  that  there  had  been  no  in- 
vasion of  plaintiffs  rights,  saying: 

"An  invention  of  structore  a  patent  for  the  invoition  secures;  a  design  Is 
secured  by  a  patent  for  that.  Apart  from  these,  any  one  may  make  anything 
In  any  form,  and  may  copy  with  exactness  that  which  another  has  produced, 
without  inflicting  any  legal  Injury,  unless  he  attributes  to  that  which  he 
has  made  a  false  origin,  by  claiming  it  to  be  the  manufacture  of  another 
person.  Any  other  doctrine  Is  Impossible  to  be  maintained ;  for,  otherwise,  all 
tbe  colors,  all  the  unessential  forms,  could  be  monopolized  as  trade-marks, 
and  exclusive  rights  would  be  created,  not  limited  in  time,  patents  are. 
founded  upon  no  public  utility,  and  subject  to  no  control  but  the  will  of  the 
ad<9ter.  I  think  there  Is  no  difference  in  tbe  cases  on  this  subject  Amos- 
kes^  Oo.  T.  Bpear,  2  Sandf.  699 :  Gillott  t.  EMertwtiok,  47  Barb.  456 ;  Mew- 
man  T.  AlTord,  49  Barb.  688." 

Many  other  authorities  might  be  quoted  to  the  same  effect,  but  to  do 
so  would  only  swell  this  c^inion  to  an  inordinate  length.  Of  the  rule 
of  law  which  they  illustrate  I  do  not  understand  that  there  is  any  ques- 
tion. There  is  undoubtedly  another  line  of  cases,  freely  cited  by  re- 
spondent, which  support  the  proposition  that  one  manufacturer  may 
not  lawfully  simulate  the  nonessential  features  of  a  rival's  product 
with  a  view  to  palming  off  his  product  upon  the  public  as  that  of  his 
ctnnpetitor.  It  becomes  important,  therefore,  to  examine  whether  the 
defendant  has  wantonly  copied  such  nonessential  features  of  plaintiff's 
shields  and  anchors,  or  whether  it  has  confined  itself  to  copying  those 
which  are  essential  to  the  highest  efficiency  and  tiie  greatest  economy  in 
manufacture.  Counsel  for  the  plaintiff  have  scheduled  in  their  brief 
the  various  features  which,  as  they  say,  are  "unessential  details  which 
defendant  slavishly  copied.*'  It  is  fair  to  assume  that  they  have  omit- 
ted none  as  to  which  such  claim  could  be  plausibly  made.  As  to  all  or 
nearly  all  of  these  the  court  at  Special  Term  made  specific  findings,  or 
findings  which  apply  to  them,  and  it  will  be  instructive  to  compare  the 
defendant's  claims  with  the  findings. 

Am<mg  the  alleged  similarities  in  nonessentials  are  the  following, 
adopting  the  numbering  used  in  the  tmef : 
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First  as  to  the  iron  lug  shields : 

(1)  Length  the  same. 

(2)  External  diameter  or  circumference  tiie  same. 

(3)  Proportion  of  exterior  surface  allotted  to  transverse  ribs  the 
same. 

(4)  Proportion  of  exterior  surface  allotted  to  longitudinal  ribs  the 

same. 

(5)  Relative  proportion  and  arrangement  of  the  transverse  and 
longitudinal  ribs  the  same. 

(5)  The  ends  of  the  longitudinal  ribs  merge  or  abut  into  the  first 
transverse  ribs  the  same. 

As  to  these  points  of  similarity  the  court  made  the  following  find- 
ings: 

<61)  That  the  length,  external  and  loternal  diameter,  threading,  and 
thlcfeneas  of  walls  of  the  defendant's  lag  screw  ablelds  are  to  the  recofnlzed 
standard  sizes  of  the  drills  used  In  making  the  holes  Into  which  the  ex- 
pansion shields  are  Inserted,  and  with  respect  to  the  diameter  and  size  of  thi 
bolts  and  screws  used  to  effect  the  expansion  of  the  shields,  and  that  substan- 
tially the  same  dimensions  are  common  to  many  other  makes  of  expansion 
bolts  on  the  market. 

(62)  That  the  proportionate  amount  of  such  space  varies  in  different  sizes 
of  expansion  shields  made  by  the  Diamond  Expansion  Bolt  Company,  and  tiiar 
there  Is  no  one  established  proportion  which  is  common  to  all  of  the  sizes  of 
said  shields,  and  that  the  proportion  of  such  spacing  varies  In  various  sizes 
of  the  defendant's  shields. 

(63)  That  the  ends  of  the  longitudinal  ribs  are  merged  Into  the  first  trans- 
verse rib  to  meet  the  best  standard  practice  In  the  making  of  patterns  and 
castings. 

(6)  Number  of  transverse  ribs  and  the  spacing  between  them  tiie 
same. 

(7)  Number  of  longitudinal  ribs  and  the  spacing  between  them  the 
same. 

The  findings  as  to  these  similarities  are  as  follows : 

(71)  Tliat  circumferential  corrugations  upon  the  shields  and  anchors  of  tlie 
<lefen(lnnt  are  necessary  to  prevent  withdrawal  of  the  bolts  when  subjected  to 
strain  and  use. 

(72)  That  the  longitudinal  ribbing  of  the  lead  anchors  manufactured  1^  the 
plaintiff  is  not  uniform  In  all  cases. 

(73)  That  the  transverse  corrugations  on  the  iron  shields  manufactured  by 
the  plaintiff  are  not  uniform  In  all  cases,  seme  of  the  shields  displaying  flat- 
bottom  corrugations,  and  s<xne  of  the  shields  displaying  round-bottohi  comi- 
gatlons. 

(9)  Two  lines  of  lettering  on  each  half  between  the  longitudinal  nbs 
the  same. 

(10)  The  same  number  of  vacant  or  unlettered  spaces  between  the 
longitudinal  ribs  and  similarly  located  the  same. 

(11)  Location  and  style  of  lettering  the  same. 

As  to  these  points  of  similarity  the  court  made  the  following  findings. 

(64)  That  the  arrangement  of  the  lettering  on  the  C  S.  E.  Bhlelds  is  such 
that  all  the  lettering  necessary  to  Identify  the  make  and  style  and  size  of 
the  shield  Is  provided  for  In  the  most  convenient  and  satisfactory  manner,  and 
In  such  a  way  as  to  avoid  the  necessity  for  providing  lettering  on  the  mar- 
ginal portions  of  the  shield  which  carry  the  Interlocking  lugs  and  slots. 

(65)  That  the  arrai^ment  of  vacant  and  lettea^  spaces  is  in  conformitr 
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with  necessary  practice  In  the  making  of  patterns  and  castings,  tn  that  tbe 
letters  are  all  formed  In  position  to  draw  readily  from  the  mold  in  such  a 
way  that  they  will  be  clean  and  legible  in  the  completed  casting. 

(Gft)  That  the  style  of  lettering  differs  In  the  plalntira  and  the  defendant's 
shields:  plaintiff's  shields  employing  the  so-called  block  type  of  lettering, 
and  defendant's  shields  the  so-called  hair-line  type  of  lettering. 

(12)  Thickness  of  walls  of  the  two  halves  or  hemi-cylinders  the 
same. 

This  similarity  is  accounted  for  and  explained  in  the  sixty-first  find- 
ing, above  quoted,  by  which  it  appears  that  the  thickness  of  the  walls 
on  defendant's  shields  is  necessary  to  meet  the  standard  sizes  of  the 
drills  used  in  making  the  holes  into  which  the  shields  are  to  be  in- 
serted and  the  standard  diameter  and  size  of  the  lag  screws  to  be  used. 

(13)  Shape  of  lugs  for  holding  the  two  halves  together. 
Upon  this  subject  the  court  has  found : 

(G7)  That  the  lugs  employed  on  the  defendant's  shields  for  holding  the 
halves  ti^ether  are  of  ordinary  and  usual  shape  and  location  ouployed  by 
other  mannfacturera  for  similar  purposes. 

(14)  Length  of  internal  screw  thread  or  proportion  of  interior  screw 
threaded  the  same. 

(15)  The  internal  screw  thread  is  the  same  kind  and  the  same  size 
and  the  same  in  appearance. 

These  similarities  appear  to  be  accounted  for  and  explained  in  the 
sixty-first  finding,  quoted  above,  as  being  rendered  necessary  to  re- 
ceive lug  screws  of  standard  maJces  and  sizes. 

(16)  Point  or  location  at  which  pouring  or  opening  was  made  in 
casting  the  same. 

(17)  Small  portion  of  surplus  metal  left  at  that  point. 
The  finding  upon  this  subject  is  as  follows: 

(6S>  That  the  poaring  point  in  the  casting  of  the  U.  S.  G.  shields  is  located 
to  amform  to  necessary  pattern  and  foundry  requirements,  and  that  the  sur- 
plus metal  remaining  at  this  point  Is  due  to  this  circumstance. 

(18)  Exterior  and  finish  of  the  entire  shield  the  same,  so  much  and 
so  completely  so  as  to  be  obviously  and  undeniably  the  result  of  a 
studied  and  skilled  effort  to  absolutely  reproduce  plaintiff's  device. 

The  court's  finding  as  to  the  finish  of  the  shields  is  as  follows: 
(6&)  That  the  finish  of  the  U.  S.  E.  shields  results  from  the  practice  ob- 
taining in  the  respective  foundries  where  the  castings  of  expansions  of 
rarinus  manufacturers  are  customarily  made,  and  tbnt  said  U.  S.  E.  shields 
are  finished  by  the  nsual  and  desirable  aand-blast  method  now  in  general 
ase  in  finishing  small  castings. 

[2]  Thus  it  appears  that  every  one  of  the  similarities  between  plain- 
tiff's product  and  that  of  defendant's,  and  which  is  cited  by  plaintiff 
as  a  nonessential  feature  of  defendant's  shield,  is  found  by  the  Special 
Term  to  be  essential  in  the  sense  that  it  is  rendered  necessary,  either 
for  efificienty  in  service  or  for  econrany  in  manufacture,  so  that  it 
would  be  less  perfect,  less  efficient,  and  less  economical  to  produce, 
if  any  one  was  omitted.  A  witness  named  Morley,  who  testified  foi* 
the  present  plaintifif  in  another  action,  and  whose  evidence  was  read 
into  the  record  in  the  present  case  said  very  positively  that  plaintiiFs 
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shield  whidi  defendant  is  charged  with  copying  was  more  satisfactory 
and  gave  a  greater  safety  of' holding  than  any  other  similar  device. 
This  being  so,  defendant  was  entitled  to  produce  one  just  like  it, 
because  it  had  a  right  to  make  shields  in  the  most  efficient  and  cheap- 
est form. 

As  regards  the  lead  anchors  to  be  used  with  smaller  sizes  of  screws, 
fewer  similarities  are  pointed  out  by  plaintiff  as  nonessentials,  and 
as  to  them,  also,  the  findii^  make  it  abundantly  clear  that  they  are 
essentials,  in  the  sense  above  specified,  in  that  they  make  for  efiliciency 
and  economy. 

As  has  already  been  said,  there  is  no  question  in  the  case  of  any 
patent  infringement,  or  of  taste  in  ornamentation,  or  of  simulation  or 
misuse  of  plaintiff's  trade-marks.  On  this  subject  the  following  find- 
ings of  the  Special  Term  are  instructive. 

(58)  That  In  the  making  and  maintenance  of  pattema  for  the  Iron  shields 
of  the  defendants,  the  cost  was  reduced  as  compared  with  the  making  and 
maintenance  of  patterns  of  any  other  direct  form. 

(59)  That  In  the  casting  of  the  U.  S.  E.  shields  the  percentage  of  loss  due 
to  imperfect  castings  Is  less  than  In  any  form  of  different  formation. 

(60)  That  the  defendant  manunictured  and  sold  all  of  Its  direct  expansion 
iron  shields  and  lead  anchors  with  its  trade-mark,  'U.S.E.,'  le^Uy  molded  on 
each  and  every  article. 

(77)  That  the  defendant  advertised  and  offered  its  product!  for  sale  under 
its  own  name,  labels,  and  trade-mark  upon  its  goods,  boxes,  containers,  no- 
tices, advertisements,  and  letters. 

(78)  That  there  is  no  similarity  of  any  of  the  trade-marks,  labels,  or  con- 
tainers of  the  defendant  and  those  of  the  plaintiff. 

Under  the  authorities  cited  in  an  earlier  part  of  this  opinion,  the 
defendant,  in  view  of  the  findings  above  quoted,  acted  within  its  legal 
rights  in  manufacturing  and  selling  the  shields  and  anchors  which  it 
has  been  enjoined  from  making  and  selling.  If  so,  it  is  immaterial 
whether  or  not  it  sought  to  enter  the  market  as  a  competitor  of  plain- 
tiff. This,  also,  it  had  a  right  to  do.  It  is  not  the  policy  of  the  law 
to  permit  a  manufacturer,  under  the  guise  of  preventing  unfair  com- 
petition, to  establish,  without  any  patent,  a  perpetual  monopoly  in  the 
production  of  any  article  in  common  use ;  it  certainly  will  not  assist 
him  to  monopolize  the  most  economical,  sensible,  and  efficient  form 
in  which  the  devices  themselves  may  be  embodied  and  offered  to  the 
trade. 

"The  type  in  question  has  no  characteristics  in  particular,  except  tliat  of 
utility;  and  if  the  bill  could  be  sustained  the  plaintiff  would  obtain  a 
perpetual  patent,  running  Indefinitely,  without  any  assistance  from  the  Patent 
Office  of  the  United  States.  On  putting  the  question  in  this  form,  It  is  so 
clearly  met  by  the  law  that  It  needs  no  discussion."  Keystone  Type  Ponndrv 
V.  Portland  Pat  Co.  (C.  O.)  180  Fed.  301-303,  affirmed  186  Fed.  690,  108  C. 
a  A.  508. 

We  find  no  evidence  that  defendant  has  made  any  effort,  aside  from 
the  alleged  copying,  to  palm  off  its  product  as  that  of  the  plaintiff. 
Three  instances  are  given  where  some  confusion  and  substitution  was 
met  with  on  the  part  of  dealers ;  but  evidence  was  offered  that  many 
other  cases  occurred  wherein  dealers  af^arently  sold  different  makes 
of  shields,  not  defendants',  indiscriminately.   Indeed,  there  appears  to 
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be  no  valid  ground  for  any  attempted  substitution  on  the  score  of 
the  superior' excellence  of  one  product  over  the  other.  If  dealers  do 
attempt  to  substitute,  it  will  be  because  defendant  sells  its  product 
much  chaper  than  plaintiff  sells  its.  This  fact  doubtless  constitutes 
plaintiff's  chief  grievance;  but  it  is  not  one  which  a  court  of  equity 
will  abate  by  injunction. 

[3]  As  to  the  appeal  from  the  order  granting  the  extra  allowance, 
but  little  need  be  said,  in  view  of  the  conclusion  at  which  we  have 
arrived  on  the  main  appeal.  It  is  sufficient  to  say  that  there  is  no 
basis  upon  which  an  allowance  could  be  based,  as  there  is  nothing  by 
which  to  estimate  the  value  of  the  subject  matter  involved.  Code 
Civ.  Proc.  §  3253. 

It  follows  that  both  the  ju^^ent  and  order  ai>pealed  from  must  be 
reversed,  with  costs  and  disbursements,  and  since,  upon  the  facts 
found  by  the  trial  court  and  not  excepted  to  by  plaintiff,  the  latter  is 
not  entitled  to  any  judgment,  the  com^aint  is  dismissed,  with  costs. 
Settle  order  on  notice.  All  concur. 


(Supreme  Court,  Appellftte  Division,  Fourth  Department  Hardi  14,  1917.) 
L  Ebtofpei.  «=»6S(3) — Gbounds— Claik  iNCONBisnHT  wxTH  CoHTUor  Pbe- 

VIOUSLT  ASSEBTXD. 

Where,  on  previous  trials,  pXointlfl  baaed  his  right  to  recover  his  fos- 
ter parents'  pn^rty  upon  their  alleged  written  agreement  to  adopt  him 
and  leave  him  their  property,  but,  on  the  last  trial,  plaintiff  abandoned  all 
attempt  to  establish  the  genotneDesa  of  the  instrument,  and  claimed  that, 
even  though  its  genuineness  was  questionable,  his  newly  discovered 
evidence  established  the  existence  of  a  written  contract  similar  Id  its 
provisions,  plaintiff  must  recover.  If  at  all,  upon  the  strength  of  the  al- 
lied writing  first  relied  on  by  him. 

[Ed.  Note. — For  other  cases,  see  Estoppel,  Cent  Dig.  {  166.1 

2.  Adoftios  *=>17 — CONTaACT — GasminiNKSs — SuincimTCT  or  Evidence. 

In  an  adopted  child's  action  to  recover  the  property  of  his  foster  par- 
ents, evidence  held  to  show  that  the  paper  writing,  purporting  to  be  an 
agreement  between  the  ftmter  parents  and  plaintUTs  own.  mother,  on 
whldi  he  rdled,  was  a  fabrication  and  a  forg^. 

[Ed.  Note. — For  otho:  cases,  see  Adoption,  Oeat  Dig.  |  Ei.] 

3.  Adoption  «=>21 — Rights  of  Child. 

Legal  adoption  of  a  child  docs  not  give  blm  an  Irrevocable  right  to 
share  equally  In  his  foster  parents'  estate  with  any  children  they  may 
have,  or  the  IrrevocaCle  right  to  receive  all  their  inoper^  if  tbey  have 
no  children. 

[Ed.  Note.— For  other  cases,  see  Adoption,  Cent.  Dig.  U  85,  86,  88-40.] 

4.  BVIDKNGK  ^9SS4(1) — WxCOHI^-GBKDIBnjTT. 

OSie  testimony  of  witnesses,  who  attempt  to  relate  conversational 
statements  casnaUy  made  long  years  betbre  on  a  subject  of  no  personal 
concern  to  them,  is  entitled  to  sll^t  consideration. 

.   [Ed.  Note. — ^For  other  cases,  see  Evidence,  Cent.  Dig.  i  2424.1 
^sPor  tOur  caaaa  Mt  mum  topic  *  KET-NUHBBR  In  an  Ker-Nnmberwl  DlgwU  4k  iDdesM 
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S.  Adoftioh  «s»17— Coktbaot  to  Leats  Fbopebtt  to  Chels — SiTTFiciKncT  or 
Evidence. 

In  an  action  to  recover  the  property  of  plalntlira  foster  parents  on 
the  ground  that  they  agreed  with  plalntitTs  mother  that  plalntifC  should 
share  equally  with  their  children,  if  they  had  any,  and  if  they  did  not, 
should  receive  all  their  property,  evidence  held  to  show  that  oo  such  con- 
trnct  was  ever  made  by  plaintiff's  foster  parents,  or  either  of  tbem,  with 
plaintiff's  mother. 

[Ed.  Note. — For  other  cases,  see  Adoption,  Cent  Dig.  {  6.] 
Appeal  from  Trial  Term,  Yates  County. 

Action  by  Frank  B.  Townsend  against  Ezekiel  C.  Perry  and  others. 
From  a  judgment  in  favor  of  plaintiff,  entered  adjudging  ownership 
in  the  said  plaintiff  of  all  the  property  and  estate,  real  and  personal, 
of  which  Cyrenius  C.  Townsend  and  Mary  J.  Townsend,  or  either  of 
them,  died  seised  and  possessed,  and  canceling  all  deeds  of  convey- 
ance and  other  evidences  of  title  held  by  the  defendants,  or  any  of 
them,  under  which  the  defendants  daim  any  title  or  interest  in  or  to 
said  property,  directing  the  immediate  surrender  to  plaintiff  by  de- 
fendants of  possession  of  said  property,  and  appointing  a  referee  to 
take  proof »  state  and  determine  as  to  the  rents,  issues,' and  profits  of 
said  real  estate  since  the  deaths  of  said  Townsends,  and  to  ascertain 
and  determine  the  amount  charg^ble  to  said  defen<^nts,  or  either  of 
them,  for  cutting  and  removing  of  any  timber  from  said  real  estate, 
and  as  to  the  commission  of  any  waste  or  injury  to  said  lands,  and  to 
ascertain  and  determine  as  to  what,  if  any,  personal  property  the  said 
Townsends,  or  either  of  them,  died  possessed  of  and  owning,  the  dis- 
position thereof,  and  the  amounts  thereof  chargeable  to  said  defend- 
ants, or  either  of  them,  defendants  appeal.  Reversed,  and  complaint 
disnissed. 

See,  also,  164  App.  Div.  963,  149  N.  Y.  Supp.  494. 
Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELIv.  and  DE  ANGEUS,  JJ. 

Fred  A.  Robbins,  of  Rochester  (Robbins,  McLean  &  Duffy,  of 
Rochester,  of  counsel),  for  appellants. 
James  O.  Sebring,  of  Coming,  for  respondent. 

MERRELL,  J.  The  litigation  involved  upon  this  appeal,  its  history, 
course,  attendant  circumstances,  and  events,  affords,  I  believe,  one  of 
the  most  remarkable  chapters  in  legal  controversy  to  which  the  at- 
tention of  the  courts  of  our  state  has  been  directed.  The  action  is 
brought  to  recover  certain  real  and  personal  property  of  which  one 
Cyrenius  C.  Townsend  and  Mary  J.  Townsend,  his  wife,  of  the  town 
of  Jerusalem,  Yates  county,  N.  Y.,  or  either  of  them,  died  seised  and 
possessed,  under  a  claim  of  ownership  thereof  asserted  by  plaintiff 
under  an  alleged  contract  between  the  Townsends  and  plaintiff's 
mother,  made  in  1862,  whereby  plaintiff  was  adopted  by  the  Town- 
sends  ;  they  in  turn  agreeing,  in  consideration  of  the  rdinquishment 
by  plaintiff's  mother  of  all  claim  to  plaintiff,  that  the  latter  should, 
upon  their  decease,  inherit  all  their  property  and  estate,  if  they  died 
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without  other  children,  and  that,  if  lineal  descendants  should  survive 
them,  then  plaintiff  should  share  equally  therein  witii  sach  descendants. 
•  Cyrenius  C.  Townsend  was  a  fanner,  and  resided  with  his  wife, 
Mary  J.  Townsend,  in  the  town  of  Jerusalem,  Yates  county,  N.  Y. 
They  were  childless,  and  in  the  fall  of  1861  plaintiff  was  taken  from 
the  county  almshouse  of  Yates  county  to  the  home  of  the  Townsends, 
where  he  thereafter,  for  many  years,  remained  a  member  of  their 
family.  Plaintiff,  at  the  time  of  taking  up  his  residence  with  the 
Townsends,  was  a  lad  of  about  4  years  of  age.  He  was  the  son  of 
James  and  Harriet  Eaves,  and  had  theretofore  borne  the  name  of 
Charles  Eaves.  He  was  bom  January  15.  1858.  His. father  died  in 
1861,  and  shortly  thereafter  his  motfier,  with  several  small  children, 
including  plaintiff,  became  inmates  of  the  county  home.  Plaintiff 
was  taken  from  the  county  home  by  the  county  physician  in  charge  to 
the  farm  of  the  Townsends,  known  as  the  West  Hill  farm,  and  was 
there  brought  up  and  received  such  education  as  was  afforded  by  the 
rural  school  in  the  district  in  which  they  resided.  At  the  age  of  17 
years  he  left  school,  but  remained  with  the  Townsends  until  attaining 
his  majority,  bein^  treated  and  apparently  regarded  by  them  as  their 
own  diild.  Plaintiff  married  about  the  tune  of  reaching  21  years  of 
age.  About  this  time  Cyrenius  C.  Townsend  purchased  another  farm, 
known  as  the  East  Hill  farm,  in  said  town  of  Jerusalem,  consisting  of 
136  acres.  For  8  years,  from  1879  to  1887,  plaintiff  lived  upon  and 
managed  the  "West  Hill  farm,  which  had  been  his  home  from  early  boy- 
hood, the  Townsends  living  upon  the  new  farm.  In  1888  the  Town- 
sends  moved  to  the  village  of  Penn  Yan,  plaintiff  moving  to  and  work- 
ing die  new  or  Bast  Hill  farm  during  that  year.  Up  to  this  time  the 
relations  of  plaintiff  and  the  Townsends  seem  to  have  been  entirely 
harmonious.  In  the  spring  of  1889  plaintiff  gave  up  the  farm  and 
moved  to  Penn  Yan.  At  about  this  time  plaintiff  and  Cyrenius  C. 
Townsend  quarreled,  and  plaintiff  brought  an  action  against  Townsend 
in  Supreme  Court  to  recover  for  services  performed  after  reaching 
21  years  of  age.  The  action  was  compromised,  Townsend  paying 
plaintiff  $370  in  settlement;  the  latter  executing  a  general  release. 
From  that  time  forward,  the  evidence  discloses  very  little,  if  any,  per- 
sonal contact  between  plaintiff  and  the  Townsends.  Three  or  four 
years  after  their  disagreement,  the  Townsends  moved  back  upon  the 
East  Hill  farm,  where  they  continued  to  pass  the  remainder  of  their 
days.  Plaintiff  has  since  resided  at  Penn  Yan,  except  for  about  four 
years,  when  he  lived  at  Geneva,  N.  Y. 

Mary  J.  Townsend  died  on  or  about  February  9,  1905,  of  the  age 
of  74  years,  and  her  husband,  Cyrenius  C.  Townsend,  died  on  or  about 
March  15,  1905,  of  the  age  of  84  years.  Both  died  intestate.  Sub- 
sequent to  the  death  of  Cyrenius  C  Townsend,  a  deed  was  discovered, 
executed  by  Townsend  to  his  wife,  conveying  to  her  all  of  his  real 
property,  consisting  of  the  two  farms  and  his  dwelling  in  Penn  Yan, 
This  deed  had  never  been  recorded.  Litigation  then  ensued  between 
the  heirs  of  Cyrenius  C.  Townsend  and  those  of  his  wife  to  determine 
title  to  said  real  estate,  the  former  claiming  that  the  alleged  deed 
which  had  been  found  was  without  a>nsideration  and  was  never  in  fact 


164  NBW  YORK  BUPPLBMENT 


(Sup.  Ct. 


delivered.  This  litigation  resulted  favorably  to  the  hrirs  of  Mary  J. 
Townsend,  the  court,  by  judgment  granted  February  20,  1906,  decree- 
ing that  by  such  deed  Cyrenius  C.  Townsend  was  divested  of  all  title  « 
to  said  real  estate,  and  that  thereunder  Mary  J.  Townsend  became  the 
sole  owner  thereof,  and  so  remained  until  her  death.  A  sale  of  the 
premises  was  decreed  and  thereon,  on  April  7,  1906,  the  property  was 
sold  and  was  bid  in  by  the  heirs  of  Mary  J.  Townsend,  They,  with 
others  who  have  since  acquired  title  to  portions  of  said  real  property, 
constitute  the  parties  defendant  herein. 

Plaintiff  first  brought  an  action  in  May,  1905,  to  establish  his  right 
to  the  property  in  question  as  heir  at  law  of  Cyrenius  C.  Townsend, 
by  virtue  of  adoption.  This  action  was  never  prosecuted,  and  was 
mially,  in  1909,  discontinued,  and  this  action  commenced. 

Soon  after  the  death  of  Cyrenius  C.  Townsend,  plaintiff  sought  the 
advice  of  an  attonuy  as  to  his  right  to  the  property  of  said  decedent, 
and  was  advised  that  he  had  no  right  thereto,  because  there  was  no 
contract  in  existence  between  the  Townsends  and  his  mother.  At  that 
time  plaintiff  had  no  knowledge  of  the  contract,  which  he  later  claims 
to  have  found.  The  alleged  written  contract  upon  which  jJaintiff  re- 
lies, he  claims  to  have  discovered  in  September,  1906,  among  some  old 
papers  of  his  mother  at  the  home  of  a  niece,  a  daughter  of  one  Thom- 
as Goundry,  plaintiff's  brother.  The  trial  here  under  review  was  the 
third  trial  of  this  action.  Upon  the  first  and  second  trials  the  genuine- 
ness of  this  instnunent  was  the  main  question  litigated.  Upon  this 
trial  that  issue  was  again  raised,  but  plaintiff  attempted  to  fortify  him- 
self by  the  presentation  of  alleged  newly  discovered  evidence  of  the 
existence  at  one  time  of  a  supposed  duplicate  thereof,  and  now  insists 
that  his  cause  of  action  is  established,  regardless  of  the  genuineness 
of  the  instrument  upon  which  he  has  heretofore  relied.  For  reasons 
presently  to  be  stated,  I  think  plaintiff  must  stand  or  fall  up(m  this  in- 
strument. Exhibit  1.  The  alleged  contract  is  as  follows : 

"Agreement  made  this  24tb  day  of  January,  18^.  between  Cyreniiu  Tovn- 
scDd  and  Maiy  J.  Townsend  of  ttie  town  of  Jerusalem,  Yates  Go..  N.  T.,  par- 
ties of  the  first  part,  and  Harriett  Eaves,  party  of  Oie  seccmd  part  In  con- 
sideration of  one  dollar  parties  of  first  part  agree  to  take  Charles  Eaves,  son 
of  Harriett  Eaves,  and  give  him  a  good  education  and  at  our  death  he  la  to 
have  all  of  our  property,  providing  we  liave  do  children  of  oar  own ;  if  we  do 
have  children,  then  he  shall  share  equal  with  them. 
"It  is  further  agreed  that  Harriett  Eaves  gives  up  all  claims  on  her  son 


It  will  be  useful  at  this  time  to  briefly  state  the  history  of  this  liti- 
gation. This  action  was  commenced  September  27,  1909.  Issue  was 
joined  on  October  12,  1909.  The  action  was  first  tried  at  the  May, 
1910,  Equity  Term  held  in  Yates  county,  and  a  decision  rendered  there- 
at in  favor  of  plaintiff,  and  judgment  thereon  entered  July  19.  1910. 
Appeal  therefrom  was  taken  to  this  Appellate  Division,  and  the  judg- 
ment of  the  Equity  Term  was,  by  a  divided  court,  reversed,  and  a 
new  trial  granted.  Townsend  v.  Perry  et  al.,  146  App.  IXv,  225,  130 
N.  Y.  Supp.  951.  Upon  that  appeal  this  court  held,  our  present  Pre- 


and  wUl  not  ti7  to  get  the  boy  away. 


Cyrenius  C  Townsend. 
"Mary  J.  Townsend. 
*^arTlett  A.  Eaves." 
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siding  Justice  delivering  the  i»'evailing  opinion,  that  plaintiff  had 
failed  to  establish  the  genuineness  of  tne  disputed  writing,  and  that 
the  testimony  was  insufficient  to  support  an  oral  contract  between 
plaintiffs  mother  and  the  Townsends,  under  which  plaintiff  could  re- 
cover, citing  Hamlin  v.  Steves,  177  N.  Y.  39,  69  N.  E.  118,  Taylor 
V.  Higgs,  2©2  N.  Y.  65,  95  N.  E.  30,  and  Rosseau  v.  Rouss,  180  N. 
Y.  116,  72  N.  E.  916. 

Upon  this  first  trial,  an  effort  was  made  to  sustain  plaintiff's  claim, 
and  to  corroborate  the  execution  of  the  disputed  writing  through  the 
testimony  of  a  large  number  of  witnesses,  who  testified  to  declarations 
claimed  to  have  been  made  by  the  Townsends  in  harmony  with  the 
alleged  contract.  This  court,  under  the  decisions  cited,  correctly  held 
that  the  proofs  of  such  alleged  declarations  fell  short  of  sati&fying 
the  rigid  requirements  of  law  to  establish  plaintiff's  claim. 

The  action  was  tried  a  second  time  at  the  Yates  county  Equity  term 
in  October,  1911.  Upon  this  trial  the  alleged  written  contract  was  again 
presented  as  the  basis  of  plaintiff's  claim.  A  large  amount  of  testimony 
was  presented  touching  upon  the  genuineness  of  the  instrument,  and  a 
still  greater  niunber  of  witnesses  were  produced  by  plaintiff,  who  tes- 
tified to  alleged  declarations  of  the  Townsends  tending  to  support  the 
pretended  writing.  These  alleged  declarations,  while  greater  in  vol- 
ume, did  not  di^r  essentially  from  those  offered  upon  the  first  trial, 
and  which  this  court  held  to  be  insufficient  to  establish  plaintiff's  claim. 
This  trial  resulted  in  a  decision  in  favor  of  the  defendants.  The  learn- 
ed justice  who  presided  at  the  trial  held  tiiat  plaintiff  must  stand  or 
fall  upon  the  alleged  written  contract,  and  that  said  contract  was  not 
signed  by  either  of  the  Townsends.  Judgment  was  awarded,  dismiss- 
ing plaintiff's  complaint  upon  the  merits.  From  that  judgment  plain- 
tiff appealed  to  this  Appellate  Division,  and  in  July,  1913,  the  said 
judgment  was  here  unanimously  affirmed.  Townsend  v.  Perry  et  al., 
158  App.  Div.  889,  143  N.  Y.  Supp.  1146. 

On  March  14,  1914,  ]plaintiff  applied  for  and  was  granted  a  new  trial 
on  newly  discovered  evidence.  An  appeal  was  taken  to  this  court,  and 
the  order  granting  a  new  trial  was  reversed,,  and  the  case  remitted  to 
Special  Term  for  reconsideration.  Townsend  v.  Perry  et  al;,  164  App. 
EHv.  963,  149  N.  Y.  Supp.  494.  Subsequently,  and  on  November  14, 
1914,  another  order  was  granted  at  Special  Term,  on  plaintiff's  applica- 
tion, granting  a  new  trial  on  newly  discovered  evidence.  An  appeal  was 
taken  therefrom  to  this  court,  where,  at  our  July,  1915,  term,  the  order 
granting  a  new  trial  was  modified,  by  requiring  as  a  condition  thereof 
tiie  payment  by  plaintiff  of  Ml  costs  to  date,  and,  as  so  modified,  was 
affirmed,  Townsend  v.  Peny  et  al.,  170  App.  Div.  932,  154  N.  Y. 
Supp.  1147.  Plaintiff  paid  the  costs  thus  imposed. 

On  October  23,  1915,  at  Special  Term,  an  order  was  granted  direct- 
ii^  the  trial  of  an  issue  of  fact  by  a  jury;  said  issue  of  fact  being 
therein  stated  as  follows : 

"Did  Barriet  B.  Eaves,  the  mother  of  the  plelntlfl,  and  Oyrenlus  C.  Town- 
send  and  Bfary  J.  Townsend,  on  or  about  the  24th  da^  of  January,  1862,  make 
a  written  contract  or  agreement,  in  and  by  which  It  was  in  substance  agreed 
that  the  said  Townsends  would  take  the  plalnttfT  and  treat  blm  as  their  own 
son,  and  upon  the  death  of  the  said  Townsends  that  he  should  become  the 
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owner  of  tbe  property  of  wlildi  the  said  Tomuenda,  or  either  oi  tbem,  should 
die  the  owner  of,  provtded  said  Townsends  died  without  chlldreD  llTini^  and. 
If  so,  that  he  should  share  with  the  said  childrai?" 

This  order  was  affirmed  by  this  court  January  22,  1916,  and  the  is- 
sues of  fact  thereunder  were  thereafter  tried,  and  a  verdict  rendered 

by  the  jury,  answering  the  question  propounded  in  the  affirmative.  The 
court  rendered  its  decision  thereon,  and  judgment  was  entered  in  Yates 
county  clerk's  office  March  20,  1916,  for  the  relief  prayed  for  in 
plaintiff's  complaint.  From  such  judgment  defendants  have  brought 
this  af^eal. 

We  tiierefore  now  address  ourselves  to  the  determination  of  the 
question  whether  the  evidence  presented  upon  this  last  trial  is  such 
as  to  justify  the  verdict  of  the  jury  and  the  judgment  entered  thereon. 
If  the  evidence  upon  the  third  trial  were  the  same  as  that  presented  at 

the  two  previous  trials,  we  would  doubtless  adhere,  as  a  matter  of 
course,  to  our  former  decisions,  and  reverse  the  judgment  appealed 
from  and  dismiss  plaintiff's  complaint.  But  plaintiff  claims  upon  the 
trial  here  under  review  to  have  presented  newly  discovered  evidence 
which  should  overcome  the  criticisms  of  this  court  as  to  the  insuffi- 
ciency of  the  plaintiff's  evidence  upon  the  previous  trials. 

[1  ]  As  before  stated,  upon  both  of  the  previous  trials,  plaintiff  based 
his  right  of  recovery  upon  the  alleged  written  agreement,  and  devot- 
ed his  chief  efforts  to  proving  the  genuineness  of  the  signatures  to  that 
instrument.  Upon  the  last  trial,  plaintiff  seems  practically  to  have 
abandoned  all  attempt  to  establish  the  genuineness  of  that  instrument. 
The  question  submitted  to  the  jury  did  not,  in  terms,  involve  it,  and 
they  were  not  instructed  that  they  must  find  ihe  paper  genuine,  if  plain- 
tiff was  to  succeed.  The  plaintiff  claims  that,  even  though  the  genuine- 
ness of  this  paper  be  questionable^  his  newly  discovered  evidence  es- 
tablishes the  existence  of  a  written  contract  similar  in  its  provisions 
to  that  presented.  It  seems  clear  that  plaintiff  must  recover,  if  at  all, 
upon  the  strength  of  the  alleged  writing.  Exhibit  1.  By  its  verdict, 
the  jury  found  that  on  or  about  January  24,  1862,  the  Townsends  and 
plaintiff's  mother  made  the  written  agreement  referred  to  in  the  ques- 
tion submitted.  The  question  which  the  jury,  by  their  verdict,  answer- 
ed contained  no  allusion  to  the  allied  s^reement  of  plaintiff's  mother 
which  formed  the  consideration  of  the  agreement,  to  wit,  that  the  moth- 
er would  "give  up  all  claims  to  her  son  and  will  not  try  to  get  the  boy 
away."  Notwithstanding  this  omission  from  the  jury's  finding,  the 
court  found  such  agreement  on  the  mother's  part.  No  basis  for  such 
finding  can  be  discovered  aside  from  the  provisions  of  Exhibit  1.  The 
testimony  given  upon  this  trial  of  an  alleged  duplicate  of  Exhibit  1,  as 
to  its  contents,  and  to  which  attention  will  hereafter  be  more  particu- 
larly called,  is  so  unsatisfactory  and  unconvincing  as  to  make  it  at 
most  merely  corroborative  of  the  genuineness  of  the  paper  produced. 

[2]  Under  all  the  evidence  before  us,  we  have  no  hesitation  in  ex- 
pressing our  conviction  that  the  paper  writing  which  plaintiff  asserts  he 
found,  and  upon  which  he  has  hitherto  relied,  and  upon  which  he  must 
still,  we  think,  rely,  is  in  its  entirety  a  fabrication  and  a  forgery,  and  at 
all  times  known  by  its  sponsor  to  be  such.    Not  alone  does  the  great 


Digitized  by 


Sup,  Ct.) 


TOWNSBMD  T,  FESBT 


447 


preponderance  of  the  expert  testimony  offered  upon  the  trial  establish 
the  spuriousness  of  the  instrument,  but  a  mere  comparison  of  the  sig- 
natures upon  the  instrument  with  the  genuine  signatures  of  Cyrenius  C. 
Townsend,  his  wife,  and  of  plaintiff's  mdther  clearly  demonstrate,  even 
to  the  layman,  that  the  former  are  but  clumsy  foi^^es.  It  will  be 
unnecessary  to  repeat  what  has  heretof(»%  been  written  with  reference 
to  plamtiff's  failure  to  establish  the  genuineness  of  this  instrument. 

An  examinati(xi  of  the  record  on  this  appeal  reveals  no  reason  for 
revising  the  opinion  of  this  court  expressed  upon  the  former  appeals 
as  to  the  spuriousness  of  the  alle^d  written  contract.  Upon  this  ap- 
peal plaintiff's  counsel  seeks  to  mmimize  the  importance  of  Exhibit  1, 
and  asks  an  affirmance  of  the  judgment,  although  it  appear  that  the  sig- 
natures to  |he  writing  offered  were  not  genuine.  We  are  unable  lightly 
to  put  aside  this  document  upon  which  i^ntiff  has  hitherto  so  persist- 
ently relied.  If  it  is  the  forgery  that  we  believe  it  to  be,  it  must  ever 
be  an  insurmountable  obstacle  in  plaintiff's  pathway,  always  raising  its 
sinister  shape  to  confound  him  jn  his  efforts  to  establish  his  claim  to 
this  estate.  He  vouched  for  it  upon  the  former  trials,  and  now  that 
the  courts  have  branded  it  as  a  fraud,  its  spcmsor  cannot  escape  the 
consequences. 

In  view  of  what  has  been  heretofore  written,  it  will  not  be  neces- 
sary to  here  make  more  than  passing  reference  to  the  many  drcum- 
stances  which  we  think  strongly  tend  to  disprove  the  contract  claimed 

by  plaintiff.  Cyrenius  C.  Townsend,  at  the  time  of  his  pretended  con- 
tract, was  a  well-to-do  farmer  of  41  years  of  age.  His  wife  was  of  the 
age  of  31  years.  In  the  natural  course  of  human  events  they  were 
not  beyond  the  expectation  of  children  of  their  own.  But  we  are 
asked  to  believe  that  this  couple  took  a  child  4  years  of  age,  of  whose 
antecedents  they  could  have  had  no  knowledge,  an5,  after  an  acquaint- 
ance of  6  weeks,  agreed  to  bestow  upon  him  all  property  of  which 
they  might  die  seised  or  possessed,  unless  they  should  have  children  of 
their  own,  in  whidi  event  he  should  share  equaJly  with  such  children. 
With  no  possible  knowledge  of  his  future,  whether  he  might  prove 
worthy  of  their  beneficence  or  not,  whatever  might  be  the  trend  of  his 
character,  or  how  undeserving  he  might  become,  in  consideration  of 
his  release  by  his  overburdened  mother,  herself,  with  her  brood  of  fa- 
therless children,  the  recipient  of  public  charity  in  the  county  alms- 
house, they  bound  themselves  unalterably,  not  only  to  take  the  boy  to 
their  comfortable  home,  raise  him,  and  give  him  a  good  education,  but 
at  their  death  to  give  him  all  their  property,  or  at  least  that  he  should 
share  equally  with  their  children.  'Their  children  they  might  disinherit, 
but  not  so  the  plaintiff,  if  this  contract  was  made. 

[3]  His  legal  adoption  would  give  him  no  such  rights  as  Exhibit  1 
purports  to  bestow.  It  requires  a  stretch  of  credulity  beyond  us  to  be- 
lieve that  such  an  unreasonable  contract  was  made.  The  circum- 
stances surrounding  the  alleged  discovery  of  Exhibit  1  are  suspicious. 
Raintiff  does  not  pretend  that  he  ever,  during  the  lifedme  of  the  Town- 
sends,  had  any  knowledge  or  intimation  of  its  existence.  Indeed,  he 
admitted  upon  the  trial  that  after  the  death  of  the  Townsends,  and 
when  he  was  consulting  a  lawyer  with  reference  to  asserting  a  claim 
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upon  their  estate  by  virtue  of  his  adoption,  apd  when  advised  that  he 
could  not  succeed,  in  the  absence  of  a  written  agreement  <mi  their  part 
with  his  mother,  he  told  his  counsel  that  there  was  no  such  writing^. 
Later  he  employed  other  counsel,  and  admits  that  a  clerk  in  such  new 
counsel's  office  read  to  him  certain  decisions  of  the  coiuts,  one  of  which 
cases,  he  admits,  "fitted  his  exactly/'  and  soon  thereafter  he  "discovers" 
the  writing.  Exhibit  1,  among  some  old  papers  in  the  possession  of  a 
granddaughter  of  his  mother.  It  is  most  remarkable  that  for  44  years 
this  important  paper,  so  vital  to  the  interests  of  plaintiff,  should  have 
been  kept  concealed  from  him.  During  all  this  time  his  mother,  its  al- 
leged custodian,  resided  near  plaintiff,  and  yet  no  word  came  from  her. 
It  is  passing  strange  that  his  foster  parents,  who  manifested  their  self- 
sacrilicing  r^^rd  for  him  by  making  him  the  recipient  of  aU  the  fruits 
of  their  Ubor  and  frugality,  should  have  hidden  from  him  during  all 
the  l<»ig  years  of  thdr  close  family  relationship  the  fact  of  the  exist- 
ence of  this  contract.  And  it  is  more  than  strange  that  during  these 
40  years,  when  it  is  claimed  that  the  Townsends  were  repeatedly  laying 
bare  their  acts  to  the  large  number  of  witnesses  who  repeat  declarations 
of  these  people  claimed  to  have  been  made  at  the  family  fireside,  in 
the  neighborhood,  to  relatives,  and  to  strangers,  that  no  note  or  sylla- 
ble thereof  reached  the  ear  of  the  one  most  interested,  and  who  was 
their  constant  companion. 

The  suspicion  suggests  itself  that  plaintiff's  statement  to  the  attorney 
whom  he  first  consulted  that  there  was  no  written  contract  was  an  un- 
fortunate one.  If  we  are  to  credit  the  testimony  of  plaintiff's  witness- 
es, the  Townsends  were  repeatedly  telling  neighbors,  friends,  relatives, 
and  even  strangers,  of  their  adoption  of  plaintiff,  and  that  they  had 
papers  to  show  it.  Why  did  no  word  of  it  ever  come  to  plaintiff  prior 
to  his  "discovery"  of  Exhibit  1  ?  According  to  one  witness,  Town- 
send,  on  his  deathbed,  told  the  witness  about  the  paper,  and  expressed 
a  desire  to  see  plaintiff.  Plaintiff  thereafter  called  upon  him  twice,  and 
was  alone  with  him  for  hours  at  a  time ;  but  he  remained  in  ignorance 
of  the  writing.  If  it  existed,  why  was  it  withheld  from  plaintiff  ?  His 
mother's  conduct  was  no  less  strange.  On  this  last  trial  it  was  claimed 
that  she  informed  others  of  it,  and  exhibited  it  to  one  witness,  and  read 
it  aloud.  For  many  years  prior  to  her  death,  she  and  her  son  resided 
in  the  same  village ;  but  she  always  withheld  from  him  knowledge  of 
the  paper  upon  which  his  rights  depended.  It  is  difficult  to  explain 
why  she  did  this,  if  such  paper  was  in  existence. 

The  circurpstances,  as  related  by  plaintiff,  under  which  he  claims  to 
have  found  the  paper  writing,  will  bear  brief  discussion.  Upon  the 
first  trial  (146  App.  Div.  225,  228,  130  N.  Y.  Supp.  951,  954)  he  claims 
that  he  found  the  paper  in  the  possession  of  a  granddaughter  of  his 
mother;  that  there  were  two  wooden  boxes,  holding  a  bushel  apiece 
of  old  papers ;  and  that  he  found  this  paper  in  an  envelope  with  a  pen- 
sion voucher.  The  granddaughter  says  she  herself  had  found  it  in  a 
tin  box ;  that  she  burned  the  other  papers,  but  kept  this  one,  because, 
as  she  states,  "Frank  Townsend  [the  plaintiff]  will  want  to  know  who 
is  the  heir  to  that  property." 

On  the  present  trial,  plaintiff  repeated  his  testimony  relative  to  the 
finding  of  the  paper  among  the  contents  of  the  two  boxes  of  rubbish. 
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and  no  explanation  13  made  with  reference  to  the  granddaughter's  tes- 
timony that  she  had  destroyed  all  save  this  paper.  In  an  apparent 
effort  to  harmcttiize  her  story  with  that  of  plaintiff,  she  now  testifies 
that  she  subsequently  took  mis  important  paper  out  of  the  tin  box, 
where  she  was  keepii^  it  for  plaintiff,  and  put  it  in  a  wooden  box, 
because  it  was  a  more  safe  place  for  it,  so  it  would  not  get  lost.  It 
was  so  valuable  it  was  placed  among  an  accumulation  of  old  waste 
papers  in  a  large  wooden  box.  She  took  no  steps  apparently  to  in- 
form plaintiff  of  her  find,  and  years  later,  when  plaintiff  came  there 
in  1906,  she  assisted  in  getting  the  two  large  wooden  boxes,  and  he 
was  permitted  to  hunt  through  one  and  finally  discovered  the  valuable 
instrument  in  the  otiier  box.  These  were  surely  strange  circumstances 
under  which  plaintiff  discovered  the  paper  which  had  been  so  carefully 
and  for  so  long  saved  for  him. 

As  before  stated,  upon  the  third  trial,  as  upon  both  of  the  preceding 
ones,  plaintiff  sought  to  fortify  his  position  by  the  testimony  of  a 
large  number  of  witnesses,  who  relate  conversations  with  Cyrenius 
C.  Townsend  and  his  wife,  particularly  the  former,  wherein  declara- 
tions were  made  which  are  claimed  to  substantiate  the  alleged  contract. 
The  same  witnesses  who  testified  at  the  former  trials  testified  here, 
or  their  former  testimony  was  read  in  evidence.  It  will  be  unnecessary 
to  review  in  detail  such  testimoinr.  It  will  suffice  to  say  that  it  does 
not  differ  in  general  character  inm  that  given  upon  the  first  trial* 
and  held  this  court  insufficient  to  establish  plaintiff's  claim.  ■  An 
examination  of  Hit  testimony  of  this  character  which  was  offered  by 
plaintiff  reveals  its  unsatisfactory  and  unconvincing  character.  Wit- 
nesses who  had  testified  on  previous  trials,  and  had  then  avowedly 
fully  and  exhaustively  related  all  that  they  had  heard  from  the  lips 
of  the  Townsends,  on  this  trial  were  again  produced,  and  showed  a 
most  remarkably  refreshed  recollection  of  conversations  casually  heard 
during  a  period  of  over  40  years,  and  on  a  subject  of  no  possible  per- 
sonal interest,  and  here  testified  to  alleged  declarations  of  the  Town- 
sends  more  strongly  tendii^;  to  corroborate  the  extstoice  of  the  al- 
lied written  contract  than  anything  they  had  been  able  to  recall  upon 
either  of  their  previous  efforts.  By  repetition  here  their  former  tes- 
timony loses  none  of  its  relevancy,  and  the  fact  that  in  many  instances 
these  witnesses  are  now  able  to  recall  more  specific  declarations  of  the 
Townsends,  tending  more  surely  to  corroborate  the  alleged  written 
contract,  cannot  but  arouse  suspicion  that  their  present  testimony  is 
largely  an  afterthought,  and  the  fruit  of  the  skillful  tutelage  of  some 
one  aware  of  the  necessities  of  the  situation. 

[4]  As  the  testimtmy  of  this  character  is  presented  by  the  record 
before  us,  it  does  not  meet  Ae  requirements  established  by  the  judi- 
cial decisions  of  our  state.  Many  of  the  witnesses  are  not  wholly  dis- 
interested; their  testimony  is  not  without  bias,  and  is  unconvincing. 
They  attempt  to  relate  conversational  statements  casually  made  long 
years  before  anent  a  subject  of  no  personal  concern  to  them,  and  their 
testimony  is  entitled  to  slight  consideration.   Wallace  v.  Wallace,  158 
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145  N.  Y.  Supp.  321,  affirmed  on  opinion  below  163  App.  Div.  964, 
148  N.  Y.  Supp.  1145;  Taylor  v.  Higgs,  202  N.  Y.  65,  95  N.  E.  30: 
Rosseau  v.  Rouss,  180  N.  Y.  116,  72  N.  E.  916;  Tousey  v.  Hastings. 
127  App.  Div.  94,  111  N.  Y.  Supp.  344,  affirmed  194  N.  Y.  79,  86 
N.  E.  831.  In  Wallace  V.  Wallace,  supra,  158  App.  Div.  273,  at  page 
281,  137  N.  Y.  Supp.  43,  143  N.  Y.  Supp.  1148,  the  rigid  rules  adopted 
by  our  courts  relative  to  testimony  of  this  character  are  summarized. 

The  testimony  of  new  witnesses,  who  for  the  first  time  testify  to 
alleged  declarations  of  the  Townsends,  is  no  more  satisfactory.  It  is 
perhaps  not  strange  that  so  many  witnesses  essay  to  testify  as  to  the 
alleged  declarations.  In  most  instances  the  witnesses  evince  a  con- 
siderable interest  in  plaintiff's  behalf.  It  is  quite  likely  that  the  Town- 
sends,  prior  to  their  guarrel  with  plaintiff,  entertained  an  affectionate 
regard  for  him,  and  very  possibly  intended  that  eventually  he  would 
receive  their  property.  Under  the  circumstances,  this  would  be  quite 
natural,  and  it  would  be  quite  as  Ukely  that  they  might  express  tfieii* 
intentions  to  neighbors  and  friends.  So  there  may  be  some  foundation 
for  the  declarations  which  these  witnesses  narrate.  But,  so  far  as 
proving  the  existence  of  any  written  contract  of  the  character  claimed, 
such  testimony  is  of  little  evidentiary  value. 

Upon  the  first  appeal  the  alleged  written  contract  was  jtistly  criti- 
cized, because  no  witness  was  produced  who  ever  saw  the  writing  until 
after  the  death  of  the  Townsends.  The  evidence  upon  the  secmid  trial 
failed  to  overrome  such  criticism.  In  the  dissentii^  opinion  upon  the 
first  appeal,  it  was  suggested  that,  while  there  was  no  direct  evidence 
to  that  effect,  the  document  might  have  been  written  in  duplicate,  one 
copy  being  delivered  to  Mrs.  Eaves  and  the  other  retained  by  the 
Townsends,  and  that  the  latter  duplicate  may  have  been  lost  To 
overcome  the  criticism  of  this  court,  and  possibly  directed  by  the  sug- 
gestion in  the  dissenting  opinion  above  referred  to,  an  attempt  is 
n^e  upon  the  third  tri^  to  prove  that  the  Townsends  in  their  life- 
time had  in  their  possession  a  duplicate  of  ^diibit  1.  The  tesliniony 
in  relation  thereto  constitutes  in  greater  part  the  all^fed  newly  dis- 
covered evidence.  .  The  new-  testimony  was  furnished  by  four  wit- 
nesses, Katie  Brown,  Charles  Conklin,  Herbert  Robertson,  and  Nancy 
E.  Roberts.  Of  these  the  first  two  had  previously  testified.  The  last 
two  were  new.  The  witness  Katie  Brown  was  first  sworn  on  the 
second  trial,  where  she  testified  to  two  conversations  with  Mrs.  Town- 
send,  in  the  years  1902  and  19^,  respectively,  in  which  she  claimed 
Mrs.  Townsend  told  her  that  they  had  adopted  plaintiff  and  had  pa- 
pers. She  also  testified  to  alleged  conversations  with  C3Tenius  C. 
Townsend  during  his  last  illness,  and  after  the  death  of  his  wife,  and 
that  on  the  last  day  she  saw  him  Townsend  said  he  (plaintiff)  was 
an  adopted  son  of  his,  and  he  should  have  all  he  had.  Counsel  for 
defendant,  on  cross-examination,  interrogated  her  further,  and  she 
then  testified,  "Cyrenius  never  said  he  had  a  contract,"  and  tfiat  he 
had  never  volunteered  or  informed  her  that  he  had  such  a  contract. 
On  the  third  trial  this  witness  was  again  sworn,  and,  in  once  more 
recounting  her  last  interview  with  Townsend,  gives  the  amazing  tes- 
timony that  on  this  occasion,  as  she  was  doing  some  sweeping  in  de- 
cedent's house,  Townsend  request«l  her  to  get  a  tin  box  from  a 
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clothesroom  off  the  sittingroom  and  bring  it  to  him;  that  when  she 
had  complied  wi&  his  request  he  opened  the  box  smd  took  something 
out,  whidi  witness  did  not  see,  and  later  told  witness  that  there  was 
a  paper  in  that  box  that  he  was  going  to  give  to  Frank.  On  cross- 
examination  the  witness  amplifies  this  by  the  further  testimony : 

"He  said  QlKint  Qiat  lK>x,  he  said  he  bad  a  paper  In  that  box  that  he  was 
eoijag  to  giro  to  Frank;  Oiere  were  adoption  papers  In  the  box,  and  he 
would  bold  all  the  property  when  be  was  dead." 

To  say  the  least,  it  is  strange  that  so  important  testimony  as  this 
was  overlooked  at  the  time  she  was  previously  called  to  testify,  and 
when  as  a  witness  she  seems  to  have  been  exhausted.  Aside  from  this, 
her  cross-examination  is  far  from  reassuring,  and  her  prejudice  against 
some  of  the  defendants  apparent. 

If  the  testimony  of  the  witness  Katie  Brown  is  to  be  believed,  it 
would  indicate  that  the  paper  was  in  the  tin  box  when  Townsend  died. 
But  on  the  second  trial  plaintiff  had  proven  by  a  witness  named  Hey- 
decker  tiiat  he  looked  through  Townsend's  papers  after  his  death  and 
found  no  contract.  To  meet  this  situation  a  witness  named  Charles 
Conklin  was  called.  Conklin  testified  on  all  three  trials,  and  made 
the  principal  affidavit  upon  which  this  trial  was  granted.  He  was  a 
nephew  of  Cyrenius  C.  Townsend,  and  a  defeated  defendant  in  the 
action  brought  by  the  heirs  of  Mary  J.  Townsend  against  the  heirs  of 
Cyrenius  C.  Townsend.  On  the  first  trial  Conklin  testified  to  two 
conversations  with  Townsend  or  his  wife,  one  in  1875,  when  he  claims 
Townsend  told  him  he  had  adopted  plaintiff,  and  another  with  Mrs. 
Townsend  in  her  husband's  presence,  in  which  she  said  plaintiff  was 
their  boy.  Conklin  then  testified :  "There  was  no  other  conversation 
that  I  recall."  On  the  second  trial  he  testified  to  still  another  con- 
versation between  Townsend  and  another  nephew,  in  which  the  former 
said,  in  reply  to  the  nephew's  suggestion  that  he  have  the  farm  when 
Cyrenius  was  through  with  it:  "I  can't  do  that;  when  I  am  through 
with  it,  it  goes  to  Frank" — and  that  he  and  plaintiff's  mother  had  the 
adoption  papers.  Conldin's  only  excuse  upon  the  second  trial  for  not 
furnishing  this  important  testimony  on  the  previous  trial  was  that 
he  was  not  asked,  although  he  never  forgot  it,  and  was  then  telling 
it  because  he  was  asked  to  tell  all  he  knew.  Notwithstanding  the  fact 
that  Conklin  had  apparently  exhausted  all  pretended  knowledge  upon 
the  second  trial,  he  appears  once  more  at  the  third  trial,  and  amplifies 
his  previous  efforts  as  a  witness  in  the  case  by  testifying  that,  shortly 
before  the  inventory  was  taken  in  the  Cyrenms  C.  Townsend  estate, 
he  was  at  the  Townsend  house  in,company  with  a  brother  of  Town- 
send»  who  has  since  died  and  cannot  dispute  the  witness,  and  that 
they  got  out  the  tin  box,  and  when  the  papers  were  half  looked  over 
they  found  the  adoption  paper.  Conklin  testifies  he  read  it,  and  at- 
tempts to  state  its  contents — how  Townsend  was  to  take  Frank  as 
his  own  boy  and  give  him  an  education,  and  when  he  was  through 
with  it  he  was  to  have  his  property;  that  the  names  of  Townsend,  his 
wife,  and  Harriet  Eaves  were  on  tfie  paper  at  the  bottom ;  and  that 
the  brother  took  the  paper.  After  this  alleged  occurrence  in  1906 
there  was  the  trial  of  the  action  between  the  heirs  of  Mrs.  Townsend 
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and  those  of  Cyrenius,  in  which  Conklin  was  a  defendant,  and  on 
wHch  trial  he  was  called  to  testify.  He  says  that  at  that  time  he 
thought,  and  so  stated,  that  this  property  should  go  to  the  C.  C. 
Townsend  heirs,  instead  of  anybody  else.  Conklin's  excuse  for  fail- 
ing then  to  divulge  the  facts  with  reference  to  the  paper  to  which  he 
now  testifies  is  that  he  was  then  working  for  the  heirs.  The  entire 
testimony  of  the  witness  Conklin  is  of  such  a  character  as  to  be  un- 
worthy of  credence,  and  is  wanting  in  the  essential  elements  of  proof 
of  a  contract,  or  of  the  genuineness  of  the  signatures  which  he  claims 
he  saw  upon  the  paper, 

Flaintiif  produced  one  Herbert  Robertson  as  a  new  witness.  This 
witness  in  1889  and  1890  was  a  tenant  upon  the  East  Hill  farm  of 
C.  C.  Townsend.  He  did  not  prove  satisfactory,  and  in  1890  Townsend 
took  summary  proceedings  to  evict  him.  He  was  not  sworn  upon 
either  the  first  or  second  trial,  but  was  located  by  plaintiff, . prior  to 
the  third  trial,  conducting  a  saloon  at  Newark,  N.  Y.  He  testiiies 
that  in  1889,  when  negotiating  for  the  rental  of  the  East  Hill  farm, 
he  overheard  a  quarrel  between  Townsend  and  plaintiff,  who  had  been 
working  the  farm,  and  that  Townsend  ordered  plaintiff  from  the 
house.  After  plaintiff  had  left,  he  claims  Townsend  told  him  that  he 
was  his  adopted  son,  and  that  Townsend  then  went  and  got  a  paper, 
and  wanted  him  to  look  at  it,  and  that  he  saw  there  were  three  names 
signed  at  the  bottom,  but  could  not  swear  whose  names  they  were ; 
that  Townsend  was  angry,  and  threatened  to  burn  the  paper,  but  that 
Mrs.  Townsend  coaxed  it  away  from  him ;  that  Townsend  said  plain- 
tiff would  have  had  all  their  property,  if  he  hadn't  done  as  he  had 
done.  For  obvious  reasons,  plaintiff's  position  does  not  receive  much 
support  by  the  testimony  of  the  witness  Robertson. 

Finally  plaintiff  produces  a  new  witness  in  tiie  person  of  Nancy  E. 
Roberts,  his  cousin.  If  her  testimony  could  be  said  to  bear  the  indicia 
of  truth  it  would  play  a  most  important  part  in  settling  the  rights  of 
these  parties.  We  are  unable  to  accord  to  it  that  merit.  This  cousin 
of  plaintiff  testifies  as  to  recollecting  the  fact  of  plaintiff's  removal 
from  the  county  house  to  the  Townsend  home.  She  was  then  13  years 
of  age ;  that  in"  the  following  spring  Harriet  Eaves  visited  the  home 
of  witness'  mother,  and  that  witness  saw  her  examining  papers  in  the 
same  tin  box  produced  upon  the  trial,  and  which  witness  was  able  to 
recognize ;  that,  on  coming  to  one  paper,  Mrs.  Eaves  said,  "There  is 
Frank's  papers;"  that  witness  saw  the  paper  and  heard  it  read  to 
her  mother,  and  although  then  a  child  of  13  was  able  upon  the  trial, 
after  a  lapse  of  53  years,  to  identify  Exhibit  1  as  the  paper  she  then 
saw ;  that  she  remembers  the  contents  of  the  paper,  and  states  that 
her  memory  was  refreshed  when  plaintiff  had  called  at  her  home  in 
Elmira  four  weeks  before,  and  again  the  week  before  the  trial.  She 
testified  that,  when  plaintiff  called,  he  had  the  contract.  Exhibit  1,  with 
him,  and  showed  it  to  her.  The  fact  that  Exhibit  1,  since  the  first 
trial,  has  been  kept  continuously  in  the  custody  of  the  Yates  county 
clerk,  and  only  accessible  during  the  actual  trials,  demonstrates  the 
falsity  of  the  testimony  of  this  witness  that  plaintiff  brought  it  to  her 
in  Elmira.    So  barefaced  was  this  attempt  that  the  witness  finally 
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swore  that  it  was  on  Monday  evening,  after  the  trial  had  commenced, 
that  she  saw  Exhibit  1.  The  events  of  that  occasion  56  years  before, 
when  she  says  she  saw  the  paper  and  heard  Mrs,  ^ves  read  it  to  her 
mother,  were  so  indelibly  impressed  upon  her  mind  that  she  was  able 
to  recognize  it  as  Exhibit  1,  produced  upon  the  trial,  by  means  of  little 
pieces  which  had  been  cut  from  it.  The  fact  that  these  pieces  had 
been  cut  from  the  paper  since  the  first  trial,  in  order  to  discover 
whether  wood-pulp  entered  into  its  composition,  would  seem  to  ren- 
der that  mark  of  identification  of  little  importance.  In  explanation 
of  her  withholding  from  plaintiff  the  important  facts  to  which  she 
finally  testified,  witness  stated  that  she  supposed  his  brother,  Thomas 
Goundrr,  would  tell  him,  as  he  had  also  seen  the  contract,  and  tiiat 
she  had  on  one  occasion  seen  him  have  it  out,  looking  it  over,  just 
after  his  mother,  Harriet  Eaves,  died,  when  he  was  packing  up,  and 
when  the  witness  was  present.  At  the  time  of  the  third  trial 
Goundry  was  dead,  but  he  was  living  and  testified  for  plaintiff  upon 
the  first  trial,  and  then  disclaimed  ever  having  heard  the  Townsends 
say  anything  about  papers.  As  to  the  paper,  Exhibit  1,  which  the  wit- 
ness Nancy  E.  Roberts  testifies  he  had  and  read,  Goundry,  on  the  first 
trial,  gave  testimony  tending  to  prove  that  the  signature  it  bore  was 
that  of  his  mother,  biit  expressly  denied  ever  having  seen  the  paper 
before.  These  circumstances  lead  to  the  conviction  that  the  testimony 
of  this  last  witness,  like  that  of  the  others  which  we  have  discussed, 
was  unworthy  of  belief. 

[5]  Plaintiff  has,  we  think,  signally  failed  to  establish  his  cause  of 
action.  It  appears  to  our  satisfaction  that  no  contract  was  ever  made 
by  Cyrenius  C.  Townsend  and  Mary  J.  Townsend,  or  either  of  them, 
with  Harriet  Eaves,  whereby  plaintiff  is  entitled  to  their  property. 
We  are  irresistibly  borne  to  the  conclusion  that  the  alleged  contract 
was  purely  fictitious.  Every  reasonable  opportunity  has  been  afforded 
plaintiff  to  establish  a  right  to  this  property  and  he  has  failed.  No 
valid  reascni  exists  for  a  continuance  of  his  abortive  efforts  to  estab- 
lish a  contract  which  never  existed.  We  are  not  called  upon  to  award 
a  new  trial  by  reason  of  any  ruling  upon  the  trial  prejudicial  to  re- 
spondent. Neither  in  his  brief  nor  upon  the  argument  was  any  error 
suggested  or  claimed  by  respondent  requiring  a  new  trial,  and  we  have 
discovered  none. 

We  think  the  judgment  should  be  reversed,  and  that  the  essentia 
findings  of  fact  made  by  the  learned  trial  court  at  Equity  Term,  upon 
which  said  judgment  was  entered,  be  disapproved,  and  that,  in  their 
place  and  stead,  new  findings  of  fact  should  be  made  by  this  court 
in  accordance  with  the  views  herein  expressed,  and  denying  plaintiff 
the  relief  sought  in  his  complaint,  and  that  said  complaint  should  be 
dismissed  upon  the  merits,  with  costs. 

Judgment  reversed,  with  costs,  findings  of  fact  and  coacluslons  of  law  dis- 
approved, and  new  finding  and  conclusions  made,  in  accordance  with  the 
opinion  of  MERRELL,  J.,  and  judgment  directed  for  the  defendants,  dismiss- 
ing  the  complaint,  upon  the  merits,  with  coats.  Settle  order  before  MER- 
RELL, J.,  on  two  days'  notice,  at  which  time  findings  to  be  disapproved  and 
new  findings  to  be  made  may  be  submitted.  AU  concur. 
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FRITZ  SOHULZ.  JB..  Ca,  In&,  T.  lUJMBS  &  GO. 
(Oity  Gonrt  of  New  York,  Special  Term.   April  19,  1917.) 

1.  War  ®=al0(2),  29 — Confiscation  of  Propebtt  of  Aubn  Enemies — Bioht. 

Bight  to  confiscate  debts,  or  suspend  prosecution  of  remedies  for  col- 
lection of  debts,  contracted  by  IndiTtduals  In  time  of  peace,  rematntng 
due  to  enemy  subjects  at  time  of  declaratioQ  of  war,  belongs  to  tlie 
nation,  tbough  the  modern  policy  Is  more  humane. 

[Ed.  Note— For  other  cases,  see  War,  Cent  Dig.  U  31-35,  186-206.] 

2.  Wab  «=3lO(2),  29 — Confiscation  of  Pbofebtt  of  Alien  BNEKiBa — Bight. 

It  is  purely  a  discretionary  matter  with  Congress  whether  or  not  to 
confiscate  debts  and  prohibit  suits  therefor,  when  c<mtracted  by  our 
citizens  and  due  to  the  enemy,  by  a  special  enactment  for  that  purpose. 

(Ed.  Note.— For  other  cases,  see  War,  Cent.  Dig.  H  31-35,  186-206.] 

3.  War  ®=3l0(l,  2) — Confiscation  of  Pbopebtt  of  Alien  Enemies — Bight. 

Declaration  of  existence  of  war  is  not  alone  sufficient,  ex  proprlo 
vlgore,  to  avoid  all  oIHlgatlons  between  citizens  and  subjects  of  an  alien 
enemy,  or  to  suspend  reraedies  for  the  enforcement  ot  debts  and  dues. 

[Ed.  Note.— For  other  cases,  see  War,  Cent  Dig.  {{  26-36.] 

4.  WAB  «=S>10(2) — CONFIBCATION  OF  PbOPERTT  OF  AlIBR  ENEMIES — RiOHT. 

The  President's  proclamation  of  April  6,  1917,  recognizing  a  state  of 
war  betwem  Germany  and  United  States,  does  not  preclude  an  alien 
enemy  from  suing  If  he  Is  a  resident,  since  there  is  no  act  ot  Congress 
bearing  upon  the  subject  of  confiscation  of  debts  or  suspension  of  remedy. 

[Ed.  Note. — For  other  cases,  see  War,  Oent.  Dig.  H  31-35.] 

&  Evidence  ^=>46 — Jodigial  Notice— Poblic  Acts. 

The  courts  mnst  talEc  Judicial  notice  of  the  proclamatltm  of  the  Presi- 
dent of  April  6,  1917,  of  the  existence  of  a  state  of  war  between  United 

States  and  Germany. 
(Ed,  Note.— For  other  cases,  see  Evidence,  C«it.  Dig.  |  68.] 

6.  Wab  €=>10(2) — Confiscation  of  Pbofbbtt  of  Auen  Bkehies — Right. 

Under  the  treaty  of  1799  (8  Stat.  162)  affirmed  by  the  treaty  of  1828 
(8  Stat.  3TS)  between  the  kingdom  of  Prussia  and  the  United  States,  pro- 
viding that,  if  war  should  arise  between  the  parties,  the  merchants. of 
either  residing  in  the  other  shall  be  allowed  to  remain  9  months  to  col- 
lect their  debts  and  may  depart  freely,  a  subject  of  Oermany  may  still 
sue  to  collect  a  debt  contracted  during  ttme  of  peace. 

[Ed.  Note. — For  other  cases,  see  War,  Oent.  Dig.  f|  81-36.] 

7.  Tbeaties  «=>6 — Abrogation — State  of  War. 

It  Is  competent  for  nations  to  agree  to  abaiidoQ  the  iprloclple  that  all 
treaties  are  dissolved  by  war  and  to  contract  that  the  treaty  relationship 
shall  continue. 

[Ed,  Note. — For  other  cases,  see  Treaties,  Cent.  Dig,  §  6.] 

8.  Tbeaties  ®=>6 — Revocation. 

Although  a  treaty  between  nations  may  become  very  oppresirive  to  one 
of  the  contracting  parties.  It  Is  not  thereby  revoked,  for  revocation  re- 
Qolres  a  public  act. 

[Ed.  Note. — For  other  cases,  see  Treaties,  Cent  Dig.  |  &] 

9.  Wab  ^=3lO(2) — Confiscation  of  Debts. 

A  New  Jersey  corporation,  whose  stockholders  were  entirely  citizens 
of  Germany,  has  a  distinct  corporate  entity,  and  must  be  regarded  as  an 
American  corporation,  so  that  It  may  still  sue  on  debts  contracted  daring 
peace,  though  war  has  been  declared. 

[Bd.  Note. — For  other  cases,  see  War,  Oent  Dig.  ||  31-35.] 

^9For  otlL«r  casM  Me  sam«  topic  A  KET-NUHBBR  tn  »ll  K«T-Nuinl>ar*d  Dltcsta  A  Indcxw 
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IOl  Was  — CJonvibcatzon  or  Dsura— "Auen  Enemt." 

A  New  Jersey  corporation,  composed  mtlrely  of  Genoan  ■tockhoLders, 
did  not,  on  detdaratlon  of  war  betweeo  United  States  and  Germany,  be- 
come an  alien  enemy. 

[Ed.  Note— For  other  casee,  see  War,  Cent  Dig.  9S  37-41. 

Ft>r  other  definitions,  see  Words  and  Phrases,  Alien  Eineniy.] 

11.  Was  «=»10(2>— EmoT  OF  Wab  ok  CoimAOT»— 8uspBimoN  or  BsucDm 

— PUBXJO  PoUtOT. 

The  courts  cannot  declare  the  public  policy  as  to  permitting  alien 
enemies  to  sne  during  war  on  debts  contracted  during  peace,  but  that 
function  la  for  Congress. 

[Ed.  Note.— For  other  cases,  see  War,  Oeat  IHg.  SS  31-35.] 

Five  actions  by  the  Fritz  Schulz,  Jr.,  Company,  Incorporated, 
against  Raimes  &  Co.  On  defendants'  motion  to  restrain  prosecution. 

Motion  denied. 

Gerard  Roberts,  oi  New  York  City,  for  the  moticm. 
Maxwell  C  Katz,  of  New  York  City,  opposed. 

McAVOY,  J.  By  the  proclamation  of  the  President  on  April  6, 
1917,  it  was  announced  that  a  state  of  war  between  the  United  States 
and  the  Imperial  German  Government,  which  has  been  thrust  upon  the 
United  States,  is  hereby  formally  declared,  and  all  officers,  civil  and 
miiitaiy,  of  the  United  States  are  specially  directed  to  give  undivided 
and  willing  support  to  those  measures  which  may  be  adopted  by  the 
constitutional  authorities  in  prosecuting  the  war  to  a  successful  issue 
and  obtaining  and  securing  a  just  peace.  Therein  is  prescribed  the 
conduct  to  be  observed  on  the  part  of  the  people  of  the  United  States 
toward  all  natives,  citizens,  denizens,  or  subjects  of  Germany,  who,  un- 
der the  law  are  alien  enemies,  and  likewise  are  set  forth  the  injunctions 
to  all  alien  enemies  with  respect  to  their  duties  toward  the  United 
States,  and  to  the  people  thereof,  and  to  the  people  of  the  states  and 
territories  thereof. 

[1]  Hie  claun  of  the  right  to  confiscate  debts  or  restrain  or  suspend 
the  prosecution  of  the  remedies  for  the  collection  of  debts  contracted 
by  individuals  in  time  of  peace  and  which  remain  due  to  subjects  of  the 
enemy  at  the  declaration  of  war  rests  upon  the  broad  principle  that  war 
gives  to  the  sovereign  or  state  full  right  to  take  the  persons  and  confis- 
cate the  property  of  the  enemy  wherever  found,  and  that,  while  modem 
policy  is  more  humane  and  wise  in  respect  to  mitigation  of  this  rigid 
rule  than  was  that  of  the  ancients,  yet  this  can  only  affect  the  exercise 
of  the  right  and  does  not  impair  the  right  itself.  In  former  times  the 
right  to  confiscate  debts  was  admitted  as  a  doctrine  of  public  law  of  the 
nations,  and  Grotius,  Puffendorf,  and  Bynkershoek  pronounced  in  favor 
of  it.  Bynkershoek,  in  his  Quaestiones  Juris  Fublici,  says  (Ponceau's 
Translation) : 

"Actions  and  credits  are  by  the  law  of  nations  not  less  under  our  dominion 
than  other  goods;  why,  therefore,  might  we  pursue  these  and  not  those 
the  law  of  war?" 

•=»For  other  ewM  ■••  mud*  (opto  *  K&T-NUMBBB  la  all  Kajr-Naiabmd  DiCMU  *  Indna 
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And  Puffendorf,  in  his  De  Jure  Naturse  et  Gentium,  speaks  for  the 
same  power.  Lib.  8,  c.  6,  §  23.  See,  also,  De  Jure  Belli  et  Pacis,  Gro- 
tius,  B,  (1),  C,  (1)  §  6.  Cicero  states  in  his  De  Officiis  that  promises 
are  not  to  be  kept  where  the  creditor  becomes  the  enemy  of  the  country 
of  the  debtor.  Publicists  and  jurists  of  Europe  generally  hold  favor- 
ably to  this  right,  except  Vattel  in  his  Law  of  Nations,  who  holds  that 
at  present  (1758)  a  regard  to  the  advantage  and  safety  of  conimerce 
has  induced  all  the  sovereigns  of  Europe  to  act  with  less  rigor  in  this 
point.  For,  he  says,  strangers  trusted  subjects  of  the  foreign  sovereign 
only  from  a  firm  persuasion  that  the  custom  generally  r^eived  would 
be  observed. 

Notwithstanding  the  weight  of  modern  authority  against  the  claim  of 
right  oa  the  part  of  the  sovereign  or  state  to  confiscate  debts  or  funds 
of  his  enemy  during  the  war  the  judicial  trend  of  authority  in  this  coun- 
try is  decidedly  in  support  of  the  right.  Mr.  Justice  Story,  in  the  Su- 
preme Court  of  the  United  States,  laid  down  the  right  to  confiscate 
debts  and  enemy  property  found  in  the  country  according  to  the  rigor- 
ous doctrine  of  the  elder  jurists.  Brown  v.  United  States,  8  Cranch, 
110,  3  L.  Ed.  504.  And  he  said  that  the  opinion  was  fully  confirmed  by 
thejudgment  of  the  Supreme  Court  in  Ware  v.  Hylton,  3  Dall.  199,  1 
L.  Ed.  568,  where  the  doctrine  was  emphatically  asseverated  by  some  of 
the  judges,  reluctantly  admitted  by  others  and  denied  by  noae.  See 
Chancellor  Kent's  Commetitaries  on  the  Law  of  Nations,  vol.  1,  p.  65. 

[2]  It  may  therefore  be  maintained  as  a  doctrine  of  public  law  of 
this  country  that  it  is  purely  a  discretionary  matter  with  the  Legislature 
of  the  Union  whether  or  not  to  confiscate  debts  and  prohibit  suits  there- 
for when  contracted  by  our  citizens  and  due  to  the  enemy  by  a  special 
enactment  for  that  purpose,  or  it  may  consider  such  action  as  a  naked 
and  impolitic  right  condemned  by  ihe  enlightened  conscience  and  judg- 
ment of  modem  times,  and  therefore  fail  to  assert  it. 

[3]  It  does  not  appear  dogmatic  doctrine  in  our  country's  laws  of 
war  that  a  declaration  of  the  existence  of  such  a  condition  of  belliger- 
ency is  alone  sufficient  ex  proprio  vigore  to  render  void  all  obligations 
between  our  citizens  and  subjects  of  the  alien  enemy,  or  to  suspend 
remedies  for  the  enforcement  of  debts  and  dues.  In  the  war  with 
Great  Britain  in  1812  the  question  arose  whether  or  not  the  declaration 
of  war  gave  the  right  to  seize  enemy's  property  found  on  land  at  the 
commencement  of  hostilities  and  condemn  the  same  as  prize  of  war,  in 
the  absence  of  any  legislative  act  which  authorized  such  seizure  and 
condemnation,  and  Chief  Justice  Marshall  said  that  it  was  the  universal 
practice,  based  upon  the  structure  of  our  government,  to  forbear  to 
seize  and  confiscate  debts  and  credits  which  had  been  acquired  in  peace 
in  the  course  of  trade.   Brown  v.  United  States,  supra. 

Bynkershoek,  who  maintains  the  broad  principle  in  war  that  every- 
thing done  against  the  enemy  is  lawful,  that  he  may  be  destroyed, 
though  unarmed  and  defenseless,  that  fraud  or  even  poison  may  be  em- 
ployed'against  him,  and  that  the  most  unlimited  right  is  acquired  to 
his  person  and  property,  admits  that  war  does  not  transfer  to  the  sov- 
ereign a  debt  due  to  his  enemy  because,  he  says,  the  occupation  which 
is  had  by  war  consists  more  in  fact  than  in  law.  Let  it  not,  however, 
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be  supposed  that  it  is  only  true  of  actions  that  they  are  not  condemned 
ipso  jure,  for  other  things  also  belonging  to  the  enemy  may  be  conceal- 
ed and  escape  condemnation.  Vattel,  in  his  Law  of  Nations,  observes 
that  the  sovereign  can  neither  detain  the  person  nor  the  property  of 
those  subjects  of  the  enemy  who  are  in  his  dominions  at  the  time  of  the 
declaration.  Chitty,  in  his  work  on  International  traw,  after  stating 
generally  the  right  of  seizure,  says: 

"Id  strict  Justice,  tliat  right  can  take  effect  only  on  those  possessioas  of  a 
belligerent  which  have  come  into  the  hands  of  his  adversary  after  the  declara- 
tion of  hostilities.** 

It  thus  appears,  from  authoritative  opinions  of  publidsts  who  have 
written  modemly  on  the  jus  belli,  that  war  gives  the  right  to  confiscate, 
but  does  not  itsdf  confiscate,  property  or  debts  of  the  enemy.  There- 
fore, in  the  disposition  of  an  application  to  expound  the  effect  of  the 
declaration  of  war  lately  had  between  the  United  States  and  the  Im- 
perial German  Government  a  rule  ought  not  lightly  to  be  admitted 
which  would  give  to  a  declaration  of  war  an  effect  in  this  country  it 
does  not  possess  elsewhere,  which  would  be  opposed  to  the  most  learn- 
ed and  respected  opinion  of  modem  jurists  and  publicists  everywhere. 

[4]  There  being  no  act  of  Congress  as  yet  passed  which  bears  upon 
this  subject,  nor  a  proclamation  of  the  President  under  the  authority 
conferred  up(»i  him  by  the  resolution  of  Congress  declaring  a  state  of 
war  to  exist,  which  confiscates  enemy  property  within  the  United  States 
upon  a  declaration  of  war,  it  seems  to  me  entirely  free  from  doubt  that 
even  an  alien  enemy  may  still  sue  in  our  courts,  provided  he  is  a  resi- 
dent here  and  entitled  to  the  prcMxction  which  the  President's  proclama- 
ticm  extends  to  him.  The  proclamation  of  the  President  indeed  con- 
tains words  which,  in  their  import,  are  susceptible  of  a  construction  ad- 
verse to  a  rulii^  in  favor  of  tfie  applicant.  He  says : 

"All  alien  enemies  are  wijolned  to  preserve  the  peace  toward  the  United 
States  and  to  refrain  from  crime  against  the  pnbllc  safety  and  from  violating 
the  laws  of  the  United  States  and  of  the  states  and  territories  thereof,  and 
to  refrain  from  actual  hostility  or  giving  information,  aid,  or  comfort  to  the 
enemies  of  the  United  States,  and  to  comply  strictly  with  the  regulatltms 
which  are  hereby,  or  which  may  be  from  time  to  time,  promulgated  by  the 
Pr»ldent,  and  so  long  as  they  shall  conduct  themselves  In  accordance  with 
law  they  ahall  be  nndisturbed  In  the  peaceful  pursi^it  of  tbeir  lives  and  occu- 
pations and  be  accorded  the  omslderatlon  due  to  all  peac^ul  and  law-abiding 
persons,  except  so  far  as  restrictions  may  be  necessary  for  their  own  pro- 
tection and  for  the  safety  of  the  United  States,  and  toward  such  alien  enemies 
as  conduct  themselves  In  accordance  with  law  all  dtljsens  of  the  United  States 
are  enjoined  to  preserve  the  peace  and  to  treat  them  with  all  such  friendliness 
as  may  be  conqiatible  with  loyalty  and  allegiance  to  the  United  States." 

[5]  The  conclusion  or  inference  to  be  drawn  seems  irresistible;  and 
of  this  proclamation  judicial  notice  must  be  taken. 

[8]  Moreover,  if  these  views  of  the  present  status  of  public  law  In 
respect  of  the  property  and  credits  of  alien  enemies  be  not  grounded 
upon  true  principle,  there  had  been  negotiated  and  adopted,  as  early 
as  1799  (8  Stat.  162),  a  trea^  between  l]he  kingdom  of  Prussia  and  the 
United  States,  which  was  reaffirmed  by  the  treaty  of  1828  (8  Stat.  378), 
article  XXIII  of  which  reads  as  follows: 
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"If  war  aiboiild  arise  between  the  two  contractiDg  parties,  the  merchaata  ot. 
either  country,  then  residing  In  the  other,  shall  be  allowed  to  remain  nine 
tQOutbs,  to  collect  their  debts  and  settle  their  affairs,  and  may  depart  freely 
carrying  off  oil  their  effects,  without  molestation  or  hindrance,"  etc 

And  article  XXIV  reads  as  follows : 

*****   And  it  is  declared,  that  neither  the  pretense,  that  war  dissolves 

all  treaties,  nor  any  other  whatever  shall  be  considered  as  annulllog  or 
suspending  this  and  the  next  preceding  article;  but  on  the  contrary  that  the 
state  of  war  is  precisely  that  for  which  they  are  provided,  and  dnrlng  whldi 
they  are  to  be  as  sacredly  observed  as  the  moat  acknowledged  artldes  in  the 
law  of  nature  and  nations." 

This  court  must  take  judicial  notice  of  the  public  acts  of  the  United 
States  and  its  several  departments,  and  therefore,  until  this  treaty  is 
denounced  as  nonoperative,  it  would  seem  to  confer  upon  alien  ene- 
mies of  German  nationality,  notwithstanding  the  existence  of  a  state  of 
war,  the  right  to  collect  their  debts  by  whatever  process  or  remedy  the 
United  States  or  its  several  states  and  territories  afford,  pursuant  to 
the  provisions  of  our  federal  Constitution  that  the  treaties  of  the  United 
States  with  foreign  powers  shall  be  the  law  of  the  land,  anything  in 
the  Constitution  or  laws  of  the  several  states  to  the  contrary  notwith- 
standing. 

[7,8]  That  war  dissolves  all  treaties  between  the  contracting  par- 
ties is  a  principle  enunciated  by  many  of  the  legal  writers  upon  public 
law ;  but  as  express  promises  and  en^gements  of  nations  should  be 
inviolable,  and  the  duty  of  the  nation  is  to  take  care  that  she  be  not 
engaged  in  anything  contrary  to  the  duties  which  she  owes  to  herself 
and  others,  and  as  naticms  may  in  their  treaties  insert  such  clauses  and 
conditions  as  they  think  proper  to  make  them  perpetoal,  or  temporary, 
or  dependent  upon  certain  events,  it  is  competent  to  agree  to  abandon 
this  principle  of  the  law  of  nations  and  to  contract  with  a  view  to  ohvi- 
ate  its  effect.  Although  the  treaty  may  become  very  oppressive  to  one 
of  the  contracting  parties,  it  is  not  thereby  revoked.  Its.  revocation  or 
denouncement  requires  a  public  act  of  which  the  judicial  courts,  execu- 
tives and  legislative  assemblies  must  take  notice.  Vattel's  Law  of 
Nations,  book  2,  c.  2,  p.  145. 

[9]  It  may  be  determined  that  notwithstanding  the  seeming  cogoicy 
of  the  arguments  for  die  right  of  the  resident  subject  of  the  alien  ene- 
my to  proceed  in  our  courts  either  according  to  the  principles  of  the 
public  law  of  nations  or  pursuant  to  rights  grounded  upon  the  capitula- 
tions of  the  treaty  heretofore  mentioned  between  the  Kingdom  of  Prus- 
sia and  the  United  States  that  all  trade  and  intercourse  and  rights  of 
alien  suitors  have  been  suspended  ex  necessitate.  If  such  be  the  rule, 
any  interdiction  against  the  prosecution  of  suits  for  the  collection  of 
debts  by  an  alien  enemy  does  not  affect  the  plaintiff  here,  since,  notwith- 
standing its  practical  control  and  ownership  by  the  German  corporation 
or  the  German  citizens  in  control  thereof,  the  law  of  this  state,  I  main- 
tain, holds  the  corporate  body  as  a  distinct  entity  from  the  alien  owners 
of  its  stock,  and  consequently,  though  of  foreign  ownership,  it  is  a 
citizen  of  the  state  of  New  Jersey  and  entitled  to  the  privileges  and  im- 
munities of  all  citizens  of  the  United  States.  This  argument  seems 
sound  according  to  the  legal  logic  of  our  corporate  law  and  its  develop- 
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ment.  Obviously  such  claims  are  open  to  the  use  of  the  cloak  of  sub- 
terfuge against  the  enforcement  of  acts  or  proclamations  designed  to 
prevent  the  giving  of  aid  or  comfort  to  the  enemy  by  means  of  moneys 
or  things  of  value.  But,  if  so,  the  proclamation  containing  the  inter- 
diction of  nonintercourse  between  our  citizens  and  those  of  the  alien 
enemy  must  be  strictly  worded  to  accomplish  the  prevention  of  such  an 
usage. 

llfl]  It  is  claimed  by  the  plaintiff  that  this  company  is  an  American 
company  for  all  intents  and  purposes  in  peace  and  war.  The  defend- 
ant admits  that  it  is  an  American  company  in  time  of  peace,  but  says 
that  in  time  of  war  they  are  not  to  be  barred  by  tecimicalities  from 
showing  its  German  constitution.  This  proposition  is  devoid  of  author- 
ity. The  status  of  the  plaintiff  company  remains  unaffected  by  a  state 
of  war.  In  no  recognized  authon^  on  international  law  or  in  the  writ- 
ings of  any  jurisconsults  or  publicists  who  have  adverted  to  the  subject 
is  there  any  suggestion  to  the  effect  of  the  defendant's  contention  that 
a  OHnpany  is  not  an  entity  entirely  apart  from  the  nationality  of  its 
shareholders.  In  England,  from  which  we  derive  many  of  our  concepts 
of  public  law  in  relation  to  the  conduct  of  war,  it  is  held  that  the  posi- 
ticMi  of  a  company  composed  of  foreign  stockholders  is  not  altered  in 
time  of  war.  Amorduct  Co.  v.  Defries,  31  Times  L.  R.  69  (1914). 
Phillimore,  in  his  treatise  on  International  Law,  volume  3,  discusses  the 
case  of  Society  for  Propagation  of  the  Gospel  v.  Wheeler,  22  Fed.  Cas. 
758,  2  Gall.  105,  and  holds,  with  our  courts,  that  in  their  corporate 
capacity  members  of  the  corporation  have  no  such  political  relations  as 
to  denominate  them  corporaliter  a  subject  or  an  alien  enemy,  and  fur- 
ther, that  the  plea  of  alien  enemy  cannot  apply  to  a  corporation  a^re- 
gate  at  all.  "If  it  could,"  he  says,  "it  would  follow  that  a  single  stock- 
holder of  one  of  our  bajiks  residing  in  an  enemy's  country  would  dis- 
able the  corporation  to  sustain  any  action  in  our  courts."  The  same 
doctrine  is  laid  down  in  Bacon's  Abridgment  and  applied  to  an  alien 
enemy.  "And  an  alien  enemy,  for  the  same  reason,  viz.,  because  he  acts 
en  autre  droit,  may  sue  as  executor  or  administrator."  1  Bac,  Abr. 
"Alien,"  D;  "Abatement,"  B.  3;  1  Salk.  46,  pis.  i,  2;  1  Strange,  282; 
Caroon's  Case,  Cro.  Car.  8 ;  Wyngate  v.  Mark,  Cro.  Eliz.  275.  Yet,  it 
might  be  a  good  plea  that  Uie  testator  or  intestate,  at  his  decease,  was 
an  alien  enemy.   Skin.  370. 

In  Society  for  the  Propagation  of  the  Gospel  v.  Wheeler  et  al.,  22 
Fed.  Cas.  758,  2  Gall.  105,  Case  No.  13,156,  Mr.  Justice  Story  says: 

"The  defense  of  an  alien  enemy  Is  by  no  means  favored  in  the  law  (see 
Stepb.  PL  [Ed.  1824]  p.  67) ;  and  some  modern  cases  have  gone  a  great  way 
In  discountenancing  It,  further.  Indeed,  than  seems  consistent  with  the  general 
rules  of  pleading.  *  •  •  In  Oppenheimer  v.  Levy,  2  Strange,  1082,  to  an 
action  of  assompslt  the  defendant  pleaded,  alien  n^,  without  saying  alien 
enemy,  and  the  court  held  that,  as  an  alien  friend  may  maintain  a  personal 
action,  and  In  order  to  abate  the  writ,  the  plaintiff  shonld  t>e  shown  to  be  an 
alien  enemy,  which  la  not  to  be  presumed,  nor  the  contrary  necessary  to  be  re- 
plied, ther^re  the  idea  \raa  bad ;  and  so  law  had  before  that  time  been 
held.  Dyev,  2.  *  *  *  In  gmenil  an  aggregate  eotporatlon  la  not  in  law 
draned  to  have  any  commorancy,  although  the  corporators  have." 

In  England  this  matter  has  been  lately  decided  by  the  learned  Qiief 
Justice  Baron  Reading,  in  actions  brought  for  the  purpose  of  deter- 
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mining  whether  during  the  war  payment  of  a  debt  can  be  enforced  by 
a  company  of  which  all  the  directors  and  shareholders  are  alien  ene- 
mies. Continental  Tyre  &  Rubber  Co.,  Lim.,  v.  Daimler  Co.,  Lim., 
[1915]  1  K.  B.  893.  The  company  was  incorporated  in  England  under 
the  Companies  Acts  to  trade  in  motor  car  tires  made  in  Germany  by  a 
company  incorporated  under  German  law.  The  German  company 
formed  a  number  of  subsidiary  companies  in  various  parts  of  the  world 
for  liie  sale  of  these  tires.  The  plaintiff  company  was  formed  for  tiie 
purpose  of  selling  such  tires  in  the  United  KingdcMXt.  All  the  shares 
except  one  of  the  English  company  (the  plaintiff)  were  held  by  sub- 
jects of  the  German  empire  residing  in  Germany.  The  directors  were 
all  subjects  of  the  German  empire  and  resident  in  Germany.  The  busi- 
ness was  managed  by  three  residents  of  England.  The  defendants  con- 
tended that  the  plaintiff  company  must  be  regarded  as  an  alien  enemy, 
notwithstanding  that  it  was  a  corporate  body,  and  that,  as  commercial 
intercourse  between  perstms  under  the  protection  of  ^e  trown  and 
perstms  who  are  alien  enemies  is  illegal,  payment  to  the  plaintiff  must 
be  illegal.  It  was  also  urged  that  the  court  must  look  at  the  substance 
and  not  the  technicalities  of  the  matter.  Under  the  Trading  with  the 
Enemy  Act,  issued  on  September  9,  1914,  payhient  to  the  plaintiff  com- 
pany would  be  illegal  if  the  company  were  to  be  regarded  as  an  alien 
enemy.  The  ruling  there  made  squarely  holds  that  a  company  or  cor- 
poration is  an  entity  created  by  virtue  of  statutory  enactment  It  was 
an  English  company  before  the  war.  By  the  outbreak  of  the  war  an 
English  ctnnpany  does  not  cease  to  be  an  English  company.  "It  re- 
mains an  English  company,  regardless  of  the  residence  of  its  sharehold- 
ers or  directors,  either  before  or  after  the  declaration  of  war.  *  *  * 
If  the  creation  of  the  company  could  be  treated  as  a  mere  technicality 
there  would  be  considerable  force  in  this  argument";  e.  g.,  that  the 
entity  should  be  swept  aside  and  treated,  not  as  an  English,  but  as  a 
German,  company,  and  therefore  as  an  alien  enemy. 

There,  as  here,  it  is  undoubtedly  the  policy  of  the  law  to  regard  sub- 
stance and  to  disregard  form,  to  prevent  the  hindrance  and  hampering 
of  justice  by  mere  technicality;  but  it  is  equally  true  in  this  state,  as 
in  the  United  Kingdom,  that  substance  must  not  be  treated  as  form  or 
swept  aside  as  technicality  because  that  course  might  appear  convenient 
in  a  particular  case.  It  is  an  obvious  fallacy  that  an  entity  created  by 
statute  is  or  can  be  regarded  during  the  war  as  a  mere  form  or  charac- 
ter because  of  the  enemy  character  of  its  directors.  Corporations,  or- 
ganized under  our  law,  have  a  real  existence,  with  separate  rights  and 
liabilities  as  legal  entities.  They  differ  in  person  and  in  substance  from 
the  subscribers,  shareholders,  and  directors.  This  corporate  body,  or- 
ganized in  New  Jersey  and  operating  pursuant  to  the  protection  of  its 
laws,  and  entitled  to  all  the  franchises  and  rights  involved  in  its  cor- 
porate existence,  cannot  be  technically  an  American  company  and  sub- 
stantially a  German  company,  except  by  the  use  of  inaccurate  and  mis- 
leading language.  It  is  not  a  mere  name  or  mark  or  cloak  or  device  to 
conce^d  the  identity  of  persons,  and  it  is  not  suggested  that  ^e  com- 
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The  considerations  applicable  to  the  decision  io  that  case  &nd  the 
facts  and  circumstances  o£  the  alienation  of  the  shareholders  and  di- 
rectors are  similar  to  the  incid«its  of  persons  in  this  case,  and  the 
facts  here  are  more  favorable  to  the  corporate  body  suing  as  a  plaintiff, 
I  find  the  high  authority  thus  expounded  by  the  Chief  Justice  of  Eng- 
land, while  not  binding  upon  courts  in  this  country,  entitled  to  the  high- 
est respect  and  follow  it  unreservedly.  While  this  judgment  of  the 
Court  of  Appeal  was  reversed  in  the  House  of  Lords  and  Privy  Council 
in  June,  1916  (2  App.  Cases,  1916,  p.  307),  yet,  as  the  earUer  opin- 
ion is  in  entire  harmony  with  our  law  as  laid  down  in  Society  for  the 
Propagation  of  the  Gospel  v.  Wheeler,  supra,  I  believe  that  the  trial 
court  should  adhere  to  tiiat  which  cmforms  to  our  own  judidal  hold- 
ings. 

[11]  Finally,  the  T:ourt  is  itlvited  to  stay  these  causes  upon  the  alli- 
ed ground  of  public  policy  that  moneys  derived  from  the  prosecution 
of  the  suits  would  be  used  in  giving  aid  and  comfort  to  the  enemy 
by  transferring  the  fruits  of  the  corporate  recovery  to  the  individuals 
resident  in  Gmnauy,  who  are  alien  enemies.  But  courts  are  not  em- 
powered to  declare  grounds  of  public  policy,  nor  to  allow  considera- 
tions thereof  to  be  grounds  of  judicial  decision.  It  is  the  province  of 
the  statesman  to  discuss  and  of  the  Legislature  to  determine  what  is 
best  for  the  public  good  and  to  provide  for  it  by  proper  enactment. 
It  is  not  within  judioal  cognizance  to  speculate  what  is  best  or  for  the 
advantage  of  the  community.  Judicial  power  has  not  extended  to  the 
Tigtit  to  establish  as  law  everything  which  it  considers  for  the  public 
good  and  to  prohibit  everything  which  it  believes  otherwise.  See 
opinion  of  Lord  Halsbury  in  Jansen's  case,  A.  C.  496. 

The  motion  to  restrain  the  prosecution  of  these  five  actions  pendente 
bello,  upon  the  groimd  that  the  plaintiff  is  an  alien  enemy,  and  there- 
fore is  persona -non  standi  in  judicio^  is  dented,  with  costs. 


TAXATion  «=>S95{1)— Teansfeb  Tax. 

In  transfer  tax  proc^edbigs  where  there  was  no  erld^ce  before  the 
appraiser  to  show  that  the  value  of  certain  premises  was  greater  than 
the  amount  mentioned  In  the  affidavits  on  behalf  of  the  executors,  the 
transfer  tax  appraiser  should  not  have  fixed  a  higher  value  than  that  so 
stated. 

[Ed.  Mote.— For  other  cases,  see*  Taxation,  Gent  Dig.  H  1714, 1716.] 

Proceedings  to  assess  a  transfer  tax  on  the  estate  of  Mary  Meenan, 
deceased.  On  appeal  from  the  determination  of  the  transfer  tax  ap- 
praiser, fixuTg  tlae  value  of  certain  premises.  ■  Appeal  sustained. 

Lavelle  &  Gordon,  of  New  York  City,  for  petitioner. 

BECKETT,  S.  As  there  was  no  evidence  before  the  appraiser  to 
show  that  the  value  of  the  premises  No.  834  Second  avenue  was 

^sPor  oUiar  cuaa  sn  nm«-tople  *  KBT-NUHBBH  In  «I1  Kw-NunlMMd  DlgMta  *  XndwMi 


In  re  MEENAN>S  ESXATB. 
(Surrogate's  Court,  New  lotk  County.  March  5,  Idbs.) 


462 


164  NEW  TOBK  BUPPLKUENT 


I 

(Sur.Ct.  ■ 


freater'than  the  amount  mentioned  in  the  affidavit  sulmiitted  on  behalf 
of  the  executor,  the  appeal  is  sustained  upon  this  point. 

Submit  order  remitting  report  to  appraiser  for  correction  as  to  the 
value  of  the  premises  No.  834  Second  avenue. 


In  re  NATLOH'S  ESTATE. 
(Surrogate's  Court,  New  York  County.   January  10,  1917.) 

1.  EXECUTOBS  AMD  ADUIKUnTSATOBS  «Ca48D— TEffTAMENTAST  TBCnEEB— GOX- 

1ITS8ION8. 

The  amount  of  cotutmisslons  allowed  to  testamentary  trnstees  Is  goT- 
emed  by  the  law  In  force  at  the  time  of  the  settleuient  of  their  accounts. 

[Ed.  Note— For  other  cases,  see  Ebceentwa  and -AdiQiiifstnitora,  Cent- 
Dig.  §  2070.] 

2.  ExEcvTOBs  AND  Administsators  <S=»496<2) — Tbbiauehtabt  Tbusxbbs— Ooh- 

MisaioNB— Receipt  of  Property. 

L'nder  Code  C!v.  Proc.  fi  2753,  par.  5,  providing  that  the  value  of  any 
realty  or  perscmalty  and  the  increment  received,  distributed,  or  delivered 
shall  be  CfXisidwed  as  money  In  computing  commisiAcHis,  where  the  will 
devised  all  real  estate  directly  to  tnuteea,  to  bold  during  the  lifetime  of 
the  widow,  and  on  her  death  to  pay  certain  legades,  the  two  trustees  re- 
ceived the  property  and  were  each  entitled  to  one-half  oommlsalon  on  the 
value  there<rf. 

[Rd.  Vote. — For  other  cases,  see  Executors  and  Admlnlstr&tors,  Cent. 
Dig.  H  2116,  2tm 

3.  ExBcoTOBB  AND  ADHimnvAToBs  ^>4^0(2) — TEwrAMKmAvr  Tbusteis— Com- 

missions—DismiBUTiNo  Pbopebtt. 

Where  a  testator  devised  property  directly  to  two  trustees,  to  hold  dur- 
ing the  life  estate,  and  on  terniinBtlon  thereof  they  paid  out  part  of  the 
property,  the  trustees  participRtlng  in  sndi  transfer  are  entitled  to  one- 
half  commission  on  such  amount. 

[Ed.  Xote. — For  other  cases,  see  Zbracotors  and  Administrator^  Cent 
Dig.  8S  2115.  2116,1 

4.  EXECUTOBS  AND  AdHINISTBATOBS  «=>495(.^) — TE8TAMXNTABT  TBUSTXEa— COM- 

MISSIONS—DiBTBIB  U  TIN  Q  pBOPKETT — "Fating  Out." 

The  transfer  of  property  to  succeeding  trustees  Is  not  a  "paying  out," 
within  the  meaning  of  the  statute  allowing  commissions,  so  as  to  entitle 
a  trustee  to  one-half  commission  for  paying  out 

{Ed.  Xote. — For  other  cases,  see  Executors  and  Administrators,-  Cent 
Dig.  i  2092. 

For  other  definitions,  see  Words  and  Phrases,  Second  Series,  Faying 
Out.l 

5.  EXECUTOBS  AND  AdMINISTBATOBS  «S»490 — TeSTAUEKTABT  TbUSTEES— COM- 

MISSIONS—DiSTBIBimKO  Pbopbbtt. 

Repres^itatlves  of  a  deceased  executor  are  not  entitled  to  comnrissioiw 
for  paying  out,  where  fibe  executor  died  befCre  any  payment  was  actually 
made  by  him. 

[Ed.  ^ote.— r<w  otlier  cases,  see  Executors  and  AdminlBtrators,  Cent 
Dig.  i  2130.] 

6.  ElXECUTOBS  AND  AdMINISTBATOBS  ^=»409 — TEBTAMENTABT  TBUSTEKS— COM- 

MISSIONS—Ruceipt  OF  PEOPEBTT — SUBBTlTnTBD  TbUSXKB, 

A  substituted  trustee  is  entitled  to  one-half  cotmnlssion  for  receiving 
property  f  r<»n  bis  predecessor. 

[Ed.  Note.— For  otlier  cases,  see  ExecatMs  and  Administrators,  Cent 
Dig.  8  2130.]  
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Proceeding  in  tiie  estate  of  Joseph  Naylor,  deceased.  On  final  ac- 
counting of  representatives  of  two  deceased  last  surviTing^  trustees  of 
the  estate  of  deceased.   Order  of  settlement  made. 

John  H.  Post,  of  New  York  City,  for  Kenneth  W.  Shead, 
Wilbur  Larremore,  of  New  York  City,  for  infant  parties. 
Daniel  Seymour,  of  New  York  City,  for  W.  R.  Mason  and  others. 
Charles  F.  Bliss,  of  New  Yoric  City,  for  Florence  Naylor. 
Edward  S.  Keogh,  of  Brooklyn,  for  R.  N.  Jones. 

COHALAN,  S.  This  is  an  accounting  by  the  representatives  of  two 
deceased  last  surviving  trustees  of  the  above-named  estate.  The  tes- 
tator died  June  10,  1897,  and  his  widow,  Eliza,  was  made  and  acted  as 
executrix  until  her  death,  December  7,  1901.  Then,  pursuant  to  the 
terms  of  the  will,  Nicholas  W.  Day,  Lyman  H.  Jones,  and  John  Nay- 
lor qualified  on  December  19,  1901,  and  became  executors  and  trustees 
of  the  estate,  and  continued  to  act  as  such  until  the  death  of  Naylor 
March  7,  1914.  The  other  two,  Day  and  Jones,  continued  to  act  as 
surviving  executors  and  trustees  until  Jones  died,  March  2,  1916.  Day 
thereupon  became  sole  surviving  executor  and  trustee  until  his  death, 
March  6,  1916.  On  June  22,  1916,  Richard  W.  Naylor,  Lyman  H. 
Jones,  and  Walter  R.  Mason  were  appointed  substituted  trustees  by  a 
decree  of  this  court.  During  this  period  the  trustees  have  accounted 
and  received  commissions  on  the  amounts  received  and  disbursed  by 
them  as  income,  but  no  accounting  as  to  principal  was  had,  and  none  of 
the  trustees  has  ever  received  any  ccunmissions  for  receiving  or  distrib- 
uting principal. 

[1,  2]  The  question  now  arises  as  to  what  commissicms  are  to  be 
awarded  to  the  various  trustees,  all  now  deceased,  for  the  work  per- 
formed by  them.  The  value  of  the  personal  property  held  by  the 
trustees  is  less  than  $100,000,  but  the  value  of  the  real  estate  is  over 
$300,000.  The  amount  of  commissions  allowed  to  testamentary  trus- 
tees is  governed  by  the  law  in  force  at  the  time  of  the  settlement  of  their 
accounts.  Whitehead  v.  Draper,  132  App.  Div.  799,  117  N.  Y.  Supp. 
539;  Robertson  v.  De  Brulatour,  188  N.  Y.  301,  80  N.  E.  938.  That 
law  is  now  contained  in  section  2753,  C.  C.  P.,  and  the  fifth  paragraph 
thereof  provides  that^ 

"Hie  value  of  any  real  or  perscmal  property,  and  the  Increment  thereof, 
recdved,  distributed  or  delivered,  shall  he  cousidered  ob  money  in  making 
compntation  of  eommisslons." 

There  can  be  no  question  but  that  the  trustees  received  the  real  es- 
tate. By  the  third  paragraph  of  the  will  the  testator  gave  and  devised 
directly  to  the  trustees  all  the  real  estate  of  which  he  should  die  seized 
or  possessed  to  hold  the  same  during  the  lifetime  of  his  widow,  and 
upon  her  death,  by  the  fourth  paragraph  of  the  will,  he  provided  for 
the  payment  of  certain  money  legacies,  and  then  by  the  fifth  paragraph 
as  follows : 

"I  direct  my  executors  to  divide  all  the  rest,  residue  and  remainder  of  my 
estate,  real  and-personal.  Into  seven  equal  parts" 

— the  income  on  these  seven  parts  to  be  paid  to  seven  nephews  and 
nieces  of  the  testator  during  their  lives,  and  upon  the  death  of  each 
of  the  seven  nephews  and  nieces  the  trustees  were  further  <»rdered 
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"to  pay,  convey,  transfer  and  set  over  l3ie  capital  of  the  one-seventii 
part  of  my  residuary  estate  invested  and  held"  for  either  a  nq>hew  or 
niece  to  his  or  her  children,  issue,  or  descendants  per  stirpes.  As  the  de- 
vise is  direct  to  the  trustees,  there  was  unquestionably  a  receiving  of  the 
real  estate  within  the  meaning  of  section  2753,  C.  C.  P.,  so  as  to  entitle 
the  trustees  to  commissions  on  the  same,  and  as  the  gross  value  of  the 
principal  of  the  trust  fund,  which  is  the  determining  factor  in  allow- 
ing three  trustees  each  full  commissions  (Matter  of  Grossman,  92 
Misc.  Rep.  656,  156  N.  Y.  Supp.  268),  is  over  $100,000,  they  are  each 
entitled  to  a  one-half  c(»nmission  for  receiving  it. 

[3]  parcel  of  real  estate,  No.  405  Greenwich  street,  was  ccm- 
veyed  to  the  parties  entitled  thereto  at  a  valuation  of  $27,500,  and  the 
trustees  acting  at  that  time  and  participating  in  the  transfer  are  enti- 
tled, therefore,  to  a  tme-half  commission  for  paying  out  on  that  amotmt. 
and  as  no  other  property  was  paid  out,  distributed,  conveyed,  or  deliv- 
ered by  the  trustees,  no  other  commissi(»i  for  paying  out  will  be  al- 
lowed. 

[4]  The  transfer  of  property  to  succeeding  trustees  is  not  a  paying 
out  within  the  meaning  of  the  statute,  so  as  to  entitle  a  trustee  to  a  one- 
half  c<xnmission  for  paying  out.  Whitehead  v.  Draper,  132  App.  Div. 
799,  117  N.  Y.  Supp.  539;  Matter  of  Todd,  64  App.  Div.  435,  72  N. 
Y.  Supp.  277. 

[6]  The  representatives  of  a  deceased  executor  are  not  entitled  to 
commissions  for  paying  out,  where  the  executor  died  before  any  pay- 
ment.was  actually  made  by  him.  Matter  of  Ziegler,  218  N.  Y.  544,  113 
N.  E.  553. 

[I]  A  substituted  trustee  is  entitled  to  one-half  commission  for  re- 
ceiving property  from  his  predecessor.  Matter  of  Baldwin,  209  N. 
Y.  601,  103  N.  E.  734. 

CcHnmissions  will  be  computed  accordingly.  Compensation  of  special 
guardian  fixed,  and  costs  taxed.  Complete  decree  by  inserting  all 
proper  amounts. 
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SnUPSOK  V.  MINSKER  BBAIjTY  CO.  et  aL 


(Supreme  Coort,  Appellate  Division,  First  Department.   April  20,  1917.) 

1.  Daicagbs  «»78(2)— IJQUidated  DAUAOKa— IimirnoN  or  Pabties. 

The  expressly  stated  Intention  of  parties  to  a  Ifease  that  a  sum  should 
be  regarded  as  liquidated  damages,  and  not  as  a  penalty,  is  not  con- 
trolUng,  where  tlie  mm  is  greatly  dlsproportlonAte  to  the  actual  damages. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent,  Dig.  1  157J 

2.  Damages  ^=»S1 — ^Liquidatu)  Dauagis — CoicPASisoir  with  AcrrVAit  Dak- 

AGKS. 

A  deposit  of  $TC,000  as  liquidated  damages,  it  a  l&-year  lease  was 
breached  by  the  lessee,  held  so  dlsi>roportloDate  to  the  probable  actual 
damages  as  to  constitute  a  penalty,  .where  the  yearly  rental,  originally 
$72,000,  was  reduced  to  $42,000,  and  the  property  was  situated  in  a  rapid- 
ly growing  theatrical  section  of  a  city. 

[£d.  Note.— For  other  cases,  see  Damages,  Oent  Dls.  |  177.] 

8.  LANDLOBD  ANtI  Ten  ANT  ^»184{2)— RS-BnTBT  BT  I4ANDLOBD. 

A  lease  provision,  authorizing  the  landlord  to  apply  a  deposit  for  cer- 
tain purposes,  if  the  premises  become  vacant  and  he  re-eaters,  is  Inappli- 
cable, where  the  landlord  terminates  the  lease  by  sluunary  proceedings 
because  of  the  treat's  failure  to  pay  rent. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  .Tenant,  Oent  Dig,  H 
■  745-748.] 

Scott,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Henry  C.  S.  Stimpson,  as  receiver  of  the  People's  Theater 
Company,  against  the  Minsker  Realty  Company  and  others.  From  a 
judgment  of  the  Special  Term,  dismissing  the  complaint  (154  N.  Y. 
Supp.  496^,  plaintifiF  appeals.  Reirersedi  and  judgment  <iUrected  for 
plaintiff. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN.  SCOTT,  DA- 
VIS, and  SHEARN,  JJ. 

Abraham  H.  Sarasohn,  of  New  York  City,  for  appellant. 
Max  D.  Steuer,  of  New  York  City,  for  respondents  Steuer. 

DAVIS,  J.  On  March  20,  1911,  Louis  Minsky  leased  certain 
premises  chi  the  corner  of  Chrystie  and  Houston  streets  to  Joseph  Edel- 
stein,  Max  R.  Wilner,  and  Boris  Thomashefsky,  Thereafter  the  les- 
sor assigned  his  interest  in  the  lease  to  the  Minsker  Realty  C<H3:^)any, 
and  the  lessees  assigned  their  interest  to  the  People's  Theater  Com- 
pany. The  plaintiff  is  receiver  of  the  lessee  in  sequestration  proceed- 
ings, the  People's  Theater  Company,  and  he  brir^s  this  action  to  re- 
cover from  the  lessor,  Louis  Minsl^,  $68,500,  part  of  a  deposit  made 
by  the  lessee  with  the  lessor  under  the  lease  in  question,  and  to  foreclose 
a  lien  against  the  premises  for  that  amount. 

By  the  terms  of  the  lease  the  lessor  leased  to  the  lessee  a  building  to 
be  erected  on  the  comer  of  Chrystie  and  Houston  streets,  which  should 
contain  a  theater  of  a  certain  type,  an  inclosed  roof  garden,  together 
with  stores,  meeting  rooms,  and  a  ballroom,  at  a  yearly  rental  of  $72,- 
000,  payable  mmtiily  in  advance.  The  term  of  me  lease  was  to  begin 
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when  the  building  was  completed,  and  was  to  run  for  10  years,  with  the 
privilege  of  renewal  for  li  years  more.  The  lease  provided  that  the 
lessee  should  deposit  with  the  lessor  $72,000  as  security,  in  various 
amounts  and  at  different  times  preceding  the  completion  of  the  build- 
ing. Then  follows  the  provision,  of  so  much  importance  in  this  case, 
■that: 

"Upon  the  completion  of  tbe  building  the  said  seventy-two  tbonsand  ($T2,0001 
dollars  sball  remain  as  a  deposit  made  by  the  parties  of  the  second  part  with 
the  party  of  tbe  first  part,  which  sum  of  seventy-two  thousand  (f72,000)  dol- 
lars shall  be  oa  security  1^  the  parties  of  the  second  part  to  the  ^rty  of  the 
first  part  for  the  foil,  complete,  and  faithful  performance  of  ea6h  and  every  of 
the  terms  of  this  agreement  and  lease  upon  the  part  of  the  parties  of  the 
second  part,  and  it  is  hereby  epeciftcallv  ttijiulated  and  agreed  that,  as  it  is 
Impossible  to  estimate  or  determine  what  the  damage  would  be  that  would  be 
suffered  by  the  party  of  the  first  part  In  the  event  of  a  breach  of  the  covenants 
by  the  parties  of  the  second  part  on  their  part  of  any  of  the  terms  of  this 
agreement  and  lease,  said  sum  of  seventy'-two  thousand  ($72,0!lX>)  dollars  Is 
hereby  stipulated  as  liquidated  damages  to  compensate  the  party  of  the  first 
part  In  the  event  oC  audi  breach  by  t^  parties  of  the  aeoond  part.** 

The  parties  also  agree  that,  if  the  lessees  shall  have  complied  with 
the  terms  of  the  lease,  $52,000  of  the  deposit  of  $72,000  shall  be  ap- 
plied in  proportionate  monthly  payments  on  account  of  the  rent  for  the 
last  year  of  the  term,  and  at  the  end  thereof  the  remaining  $20,000 
shall  be  repaid  to  the  lessees.  The  lease  also  contains  the  following 
clause : 

"Twenty-First.  It  it  hereby  miitttally  oomenfed  and  ogreed  that  tbe  seventy- 
two  thousand  (972,000)  dollars  deposited  by  tbe  parties  of  the  seocmd  part  witb 
the  part?  of  the  first  part  sfaaU  become  a  lien  against  the  pnverty  the  same 
AS  if  a  mortgage  had  been  executed  upon  tbe  property  to  secure  the  repay* 
ment  thereof ;  tbe  said  Uen,  however,  to  be  subsequ^it  to  a  mortgage  or  mort- 
gages aggregating  four  hundred  thousand  (IHOO,OUO}  dollars,  and  to  become 
and  remain  sudi  li»i  uUil  tbe  ezpiratloD  of  this  lease.** 

The  lessee  entered  into  possession  of  the  completed  building  Sep- 
tember 24,  1912,  and  paid  the  rent  until  M^l,  1914,  when  it  f^ed  to 
pay  the  rent  then  due,  amounting  to  $3,500.  Summary  proceedings 
were  then  b^un,  and  the  lessee  was  removed  from  the  premises,  and 
the  lessor  was  put  in  full  possession  on  Ma^  12,  1914.  On  S^tember 
2,  1914,  the  plaintifF,'as  receiver,  brought  this  action  to  recover  Ae  de- 
posit of  $72,000,  less  $3,500,  the  amount  of  rent  due  at  the  time  the  les- 
see was  di^ssessed.  Originally  the  rent  was  $6,000  monthly.  It  was 
afterwards  reduced  to  $3,500  under  the  following  circumstances :  On 
September  24,  1912,  the  lessee,  finding  that  it  could  not  rent  certain 
parts  of  the  buildii^,  so  notified  the  lessor.  Thereupon,  through  the 
efforts  of  the  lessw,  that  part  of  the  building  designed  for  offices  and 
the  roof  theater  was  sublet  to  William  Minsky  for  $30,000  a  year.  This 
sublease  was  guaranteed  by  the  defendant  the  Minsker  Realty  Com- 
pany. Under  the  terms  of  this  sublease  $10,000  was  deposited  as  se- 
curity, and,  as  the  court  has  found,  the  result  of  this  was  to  reduce  the 
lessee's  rent  to  $4^,000,  and  the  amount  remaining  with  tiie  landlord 
as  security  was  reduced  by  $10,000. 

The  court  at  Special  Term  decided  that  the  deposit  of  the  $72,000 
was  made  as  liquidated  damages,  and  not  as  a  penalty,  and  therefore 
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was  not  recoverable  by  the  plaintiff,  and  dismissed  the  complsunt  on  the 
merits.  Hie  plaintiff  claims  that  the  deposit  was  a  penalty^  and  there- 
fore recoverable  in  this  action.  The  trial  court  made  findings,  among 
which  were  the  following : 

"A.  The  IntentioD  of  all  the  parties  to  the  said  lease  was  tbat.  In  the  event 
of  a  breacb  by  tbe  lessees,  the  lessor  should  retain  the  said  sum  of  $72,000  as 
liquidated  damages  for  the  unascertainable  damage  whi<di  wonld  be  suffered 
by  the  lessor  In  such  event" 

"22.  There  Is  no  excessive  disproportion  between  the  amount  of  said  de- 
posit remaining  and  the  damage,  certain  and  otherwise,  tbat  has  been  and 
will  be  snstalned  by  the  defendant  Minsker  Realty  GcHnpany  and  by  the  other 
owners  by  reason  of  said  breach  of  said  lease." 

[1]  While  this  lease  expressly  provides  that  the  $72,000  shall  be 
deemed  to  be  liquidated  damages,  it  does  not  follow  that  the  provision 
must  be  enforced  as  liquidated  damages.  In  tlie  case  of  Cxsar  v.  Ru- 
binson,  174  N.  Y.  492,  496,  67  N.  E.  58,  it  was  held  that  whether  the 
deposit  shall  be  deemed  liquidated  damages  or  a  penalty  depends  upon 
the  intention  of  the  parties  and  the  nature  of  the  transaction.  In  any 
given  transaction,  if  the  surrounding  circumstances  at  the  inception  of 
the  lease  are  such  as  to  show  that  the  retention  of  the  deposit  by  the 
lessor  would  result  in  penalizing  the  lessee  by  making  him  pay  an 
amount  greatly  in  excess  of  and  out  of  all  proportion  to  the  probable 
loss  caused  by  the  failure  to  pay  rent,  it  will  be  treated  as  a  penalty,  not- 
withstanding the  intention  of  the  parties.  The  intention,  though  very 
important  in  determining  the  character  of  the  deposit,  is  not  always  con- 
trolling upon  that  question,  as  was  said  by  the  court  in  Oesar  v.  Rubin- 
son,  supra: 

"Tbe  deposit  Is  not  necessarily  to  be  regarded  as  liquidated  damages,  al- 
though it  Is  expressly  so  stated  la  the  instrument.'' 

See,  also,  Wilkinson  v.  Colley.  164  Pa.  35,  40,  30  Atl.  286.  26  L.  R. 
A.  114. 

[2]  At  the  time  of  the  execution  of  the  lease  in  question  here  there 
was  nothing  m  the  nature  of  the  case  that  made  it  inherently  impossible 
to  determine  the  kind  and  approximate  extent  of  the  damage  result- 
ing from  a  breach  of  the  covenants  of  the  lessee.  It  follows,  therefore, 
that  the  statement,  contained  in  the  second  paragraph  of  the  lease  in 
question,  that  it  is  impossible  to  estimate  or  determine  what  the  dam- 
ages would  be  in  the  event  of  a  breach  of  the  covenants  by  the  lessee, 
is  not  in  accordance  with  the  fact,  except  so  far  as  it  refers  to  an  ex- 
act estimate  of  the  damage. 

We  also  think  that  the  $72,000  retained  by  the  lessor  is  out  of  all  pro- 
portion to  the  probable  loss  in  case  of  a  breach,  as  viewed  at  the  time 
the  lease  was  made.  In  the  event  of  a  breach  by  the  lessee,  the  lessor 
could  assume  absolute  control  of  the  premises  and  relet  them  for  its 
own  account.  It  is  hardly  credible  that  it  would  fail  to  relet  them  to 
advantage,  situated  as  they  were  in  the  midst  of  a  numerous  and  theater- 
going population.  Yet,  with  this  almost  certain  prospect  of  obtaining 
another  tenant  in  place  of  the  defaulting  lessee,  the  lessor  takes  the  po- 
sition that  the  large  sum  of  $72,000  was  a  reasonable  amount  to  be  paid 
1^  the  lessee  as  liquidated  damages  for  its  failure  to  pay  one  month's 
rent.  While,  ptf  haps,  it  is  sot  relevant  to  the  decision  of  this  appeal. 
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it  is  nevertheless  interesting  to  note  that  the  evidence  discloses  that  the 
premises  occupied  by  the  lessee^  and  for  which  the  lessor  had  been  re- 
ceiving $42,000  rent,  were  relet  for  use  as  a  theater  on  the  day  after  the 
eviction,  for  a  term  of  five  years,  at  a  rental  of  $39,000.  Under  this 
lease  the  lessee  could  be  dispossessed  for  failure  to  make  inside  repairs, 
or  for  failure  to  keep  insured,  and  in  that  event,  if  the  lessor's  view 
should  prevail,  he  would  have  a  right  to  retain  $72,000  as  liquidated 
damages  for  the  breach  of  these  covenants,  notwithstanding  the  les- 
see's ability  and  intention  to  pay  the  rent  for  the  full  tenn;  or  the 
lessee  might  have  paid  the  rent  for  every  year  of  the  term,  except  the 
amount  due  at  the  beginning  of  the  last  year,  and  for  this  default  the 
lessor,  if  his  contention  be  sound,  could  retain  $72,000  as  liquidated 
damages,  and  in  addition  have  possession  of  the  premises. 

These  considerations  compel  the  conclusion  diat  the  disproportion 
between  the  amount  of  the  deposit  and  the  probable  damage  of  the 
lessor  arising  from  a  possible  breach  by  lessee  is  so  great  as  to  pre- 
vent treating  this  deposit  as  liquidated  damages,  and  tp  emphasize  its 
penal  aspect,  a  result  which  entitles  the  plaintiff  to  recover  the  deposit 
in  this  action. 

[3]  But  it  is  claimed  that  the  landlord  had  a  right  under  the  lease 
to  re-enter  and  relet  the  premises  as  agent  of  the  tenant,  holding  the 
$72,000  deposit  to  make  up  any  deficiency,  and  that  this  covenant  tihere- 
fore  survived  the  termination  of  the  lease  by  summary  proceedings, 
making  this  action  premature,  and  requiring  the  dismissal  of  this  com- 
plaint The  only  covenant  in  this  lease  giving  the  right  to  sublet  is 
the  fifteenth.  It  is  as  follows : 

"Flfteentb.  If  tbe  said  premises,  or  any  part  tbereof,  shall  become  vacant 
dnrioK  said  term,  the  party  of  the  first  part  or  fala  representatlTe  may  re-enter 
the  same  without  hdng  liabie  to  prosecution  tiieretor,  and  relet  the  said 
premises  as  the  agent  of  said  tenant,  and  reo^Te  the  rent  thereof,  applyli^ 
the  Bftme,  first  to  the  payment  of  such  exp^ises  as  he  may  be  put  to  In  re< 
entering,  and  then  to  the  payment  of  the  rent  due  by  this  lease,  the  balance, 
if  any,  to  be  paid  over  to  the  parties  of  tbe  aeoooA  part;  who  idiall  remain 
liable  for  any  defldency." 

It  has  been  held  that,  where  the  word  "re-enter"  alone  is  used  in 
this  covenant,  it  means  re-enter  by  ejectment  only,  and  not  by  sum- 
mary process.  Michaels  v.  Fishel,  169  N.  Y.  381,  62  N.  E.  425.  It 
has  also  been  held  that,  where  the  covenant  expressly  states  that  there 
may  be  re-entry  in  case  of  vacancy,  without  stating  that  there  may 
be  re-entry  for  breach  of  other  covenants,  the  right  to  re-enter  is  lim- 
ited to  a  case  of  vacancy,  and  there  may  not  be  a  re-entry  for  failure 
to  pay  rent.  As  was  said  by  the  court  in  the  case  of  Wolf  v.  Radin- 
sky, 135  App.  Div.  172,  119  N.  Y.  Supp.  1007: 

"The  privilege  of  the  landlord  to  re-enter  and  let  the  premises  as  the  agent  . 
of  the  tenant  Is  expressly  limited  to  the  contingency  of  the  premises  being  va- 
cant, and  there  is  neither  allegation  nor  stipulation  that  they  ever  did  be- 
come vacant." 

The  case  last  cited,  like  the  one  at  bar,  is  one  in  which  the  tenant 
was  dispossessed  by  summary  proceedings  for  nonpayment  of  rent. 

These  considerations  lead  necessarily  to  the  conclusi<Hi  that  the  de- 
fendant landlord  has  no  right  to  sublet  the  premises  in  question  as  the 
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agent  of  the  lessee  and  to  retain  the  deposit  as  security  for  any  de- 
ficiency. Had  the  covenimt  in  question  contained  a  provision  that  the 
landlord  might  re-enter  "by  force  or  otherwise/*  in  case  of  breach  of 
the  covenant  to  pay  rent,  and  to  relet  the  premises  as  agent  of  the 
lessee,  the  covenant  to  pay  the  rent  would  have  survived  eviction  by 
summary  process,  and  this  action  would  have  been  premature,  as  in 
the  recent  case  of  Halpem  v.  Manhattan  Avenue  Theater  Corpora- 
tion, 173  App.  Div.  610,  160  N.  Y.  Supp.  616,  affirmed  in  the  Court 
of  Appeals  March  13,  1917  (115  N.  E.  718).  In  that  case  the  lessee 
sought  to  recover  a  deposit  of  money  as  liquidated  damages,  and  the 
court  held  that  the  action  was  prematurely  brought,  because  the  lease 
contained  covenants  expressly  providing  that  the  obligation  to  pay  rent 
should  survive  dispossession  by  summary  proceedings.  For  instance, 
in  the  twelfth  paragraph  of  the  lease  it  was  provided  that,  in  case  of 
nonpayment  of  rent  or  default  in  any  of  the  covenants  of  the  lease, 
the  lessor  might  re-enter  by  siunmary  process,  in  which  event  the  lessee 
agreed  to  pay  the  lessor  each  month  thereafter  the  diiference  between 
the  rent  reserved  in  the  lease  and  the  amount  recdved  through  a  re- 
letting the  lessor.  Again,  the  twenty-second  paragraph  of  the  Hal- 
pem lease  expressly  gave  the  lessor  the  right  to  re-enter  by  summary 
process  and  relet  in  the  event  of  a  vacancy,  default  in  payment  of  rent, 
or  in  case  of  violation  of  any  covenant  of  the  lease.  So  in  die  thirty- 
second  i^ragraph  of  the  lease  the  lessee,  in  case  of  eviction  by  sum- 
mary process,  agrees  to  indemnify  the  lessor  for  any  deficiency  of 
rent  after  reletting.  After  pointing  out  very  clearly  tiiese  peculiar 
features  of  the  Halpem  lease,  the  court  held  that  they  were  express 
agreements  for  the  survival  of  the  covenant  to  pay  rent  beyond  the 
termination  of  the  relation  of  landlord  and  tenant,  and  ttiat  therefore 
the  action  to  recover  the  deposit  was  premature.  See,  also,  Anzolone 
V.  Paskusz,  96  App.  Div.  188,  89  N.  Y.  Supp.  203. 

The  lease  in  the  case  at  bar  contains  no  covenant  which  survived 
the  termination  of  the  relation  of  landlord  by  summary  process  for 
failure  to  pay  the  rent.  Therefore  the  right  to  retain  this  deposit 
must  depend  upon  whether  this  deposit  should  be  r^arded  as  liqui- 
dated damages,  under  the  circumstances  of  the  case  at  the  time  the 
lease  was  entered  into,  or  as  a  penalty.  We  are  of  opinion  that  the 
deposit  of  the  $72,000  must  be  regarded  as  a  penalty,  recoverable  in  this 
action. 

The  plaintiff  sues  for  the  amount  of  the  deposit,  less  the  amount  of 
rent  due  at  the  date  of  its  eviction.  While  the  defendant  claims  that 
it  sustained  other  damage  beyond  the  loss  of  one  months  rent,  it  has 
not  pleaded  any  counterclaim  therefor,  nor  has  it  proved  other  damage 
resulting  from  the  lessee's  breach.  There  was  some  evidence  of  ex- 
penditures made  by  William  Minsky  in  that  part  of  the  premises  of 
which  he  became  the  lessee  in  March,  1913;  but  this  evidence  had 
no  bearing  upon  the  question  of  the  damages  caused  by  the  failure  to 
pay  rent  in  May,  1914,  more  than  one  year  after. 

Accordingly  the  judgment  dismissing  the  complaint  on  the  merits 
should  be  reversed,  with  costs,  and  judgment  directed  for  the  plain- 
tiff as  deiuanded  in  the  complaint,  with  costs,  except  that  there  be  no 
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personal  judgment  against  the  defendant  Max  D.  Steuer;  tiie  par- 
ties having  stipulated  to  (hat  effect.  Settle  order  on  notice. 

LAUGHLIN,  J.,  concurs. 

CLARKE,  P.  J.  I  concur,  upon  the  ground  that  there  is  no  lia- 
bility surviving  termination,  of  the  lease  by  summary  proceedings. 

SHEARN,  J.  I  concur  in  the  reversal  of  this  judgment,  upon  the 
ground  that,  there  being  no  obligation  of  the  tenant  surviving  the 
termination  of  the  lease  by  summary  proceedings,  the  damages  are 
iixed  and  certain  at  the  time  of  tiie  breach,  and  such  damages  are 
out  of  all  proportion  to  the  sum  reserved,  which,  though  called  "liqui- 
dated damages,"  is  plainly  a  forfeiture  or  penalty. 

SCOTT,  J.  (dissenting).  In  my  opinion  the  judgment  appealed 
from  is  right,  and  should  be  affirmed.  We  have  here  tihe  old  question, 
so  much  discussed  in  the  authorities,  whether  a  sum  of  money  de- 
posited with  a  landlord  by  his  tenant,  and  declared  to  be  deposited  as 
liquidated  damages  in  case  of  a  Jjreach,  should  be  treated  as  a  penalty, 
and  therefore  not  to  be  retained  after  the  breach  has  occurred. 

At  first  glance  may  of  the  authorities  on  the  subject  would  appear 
to  be  contradictory ;  but  that  appearance  is  due  in  the  main  to  the 
differing  circumstances  under  which  the  several  leases  considered  have 
been  made,  and  in  part  to  the  strong  disinclination  which  the  courts  at 
one  time  exhibited  to  enforcing  a  penalty,  whether  provided  for  by 
a  lease  or  by  any  other  form  of  contract.  The  last-mentioned  reason 
for  refusing  to  enforce  covenants,  for  the  payment  of  stipulated  sums 
as  liquidated  damages  is  by  no  means  so  poterit  as  it  once  was.  As 
was  remarked  by  Mr.  Justice  Peckham  in  United  States  v.  Bethlehem 


Steel  Co.,  205  U.  S.  105-U9,  27  Sup.  Ct.  450,  455  (51  h.  Ed.  731): 


"The  courts  at  one  time  seemed  to  be  quite  strong  Id  tbelr  views,  and 
would  scanxly  admit  tbat  tbere  ever  was  a  valid  contract  providing  for  liq- 
uidated damages.  Their  tendency  was  to  construe  the  language  as  a  penalty^ 
so  that  nothing  but  the  actual  damages  sustained  hy  the  party  aggrieved  conld 
be  recovered.  Subsequaitly  the  courts  became  more  tolerant  of  such  provi- 
sions, and  have  now  become  strongly  inclined  to  allow  parties  to  make  their 
own  contracts,  and  to  carry  out  their  Intentions,  even  when  It  would  result 
in  the  recovery  ot  an  amount  stated  as  liquidated  damages,  upon  proof  of 
the  violation  of  the  contract,  and  without  proof  of  the  damages  actoallr 
sustained." 

In  Sun  Printing  &  Pub.  Co.  v.  Moore,  183  U.  S.  642-660,  22  Sup. 
Ct.  240,  46  L.  Ed.  366  et  seq.,  the  present  Chief  Justice  of  the  Unitwi 
States  exhaustively  examines  the  authorities  upon  this  subject  in  Eng- 
land and  in  this  country,  and  especially  in  this  state,  and  concludes  by 
quoting  with  apiM'oval  from  Clement  v.  Cash»  21  N.  Y.  253-257,  as 
follows : 

"Wboi  the  parties  to  a  ocmtract,  in  which  tlia  danmgea  to  be  ascertainedr 
growing  out  of  a  breach,  are  uncertain  la  amount,  mutually  agree  that  a 

certain  sum  shall  be  the  damages  In  case  of  a  &llure  to  perform,  and  la 
language  plainly  e.xpresslve  of  such  agreement,  I  know  of  no  sound  principle 
or  rule,  applicable  to  the  c(»istructlon  of  contracts,  tliat  wlU  enable  a  covrt  of 
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law  to  say  that  they  Intend  something  else.  *  •  *  When  they  declare,  tn 
distinct  and  unequivocal  terms,  that  they  have  settled  and  ascertained  the 
damages  to  be  fSOO,  or  any  other  aum  to  be  paid  by  either  party  falling  to  per- 
tcrm,  it  seems  absurd  for  a  court  to  tell  them  that  It  taaa  looked  Into  the 
ccmtract  and  reached  the  conclusion  that  no  aach  thlDg  was  intended,  but 
that  the  Intention  was  to  name  the  aum  as  a  penalty  to  cover  any  damages 
that  might  be  proved  to  have  been  sustained  by  a  breadi  of  the  agreement." 

The  omitted  portions  of  the  quotatioii  refer  to  cases  wherein  the 
language  of  tlie  covenant  is  doubtful,  which  is  not  this  case,  and  to 
the  power  of  a  court  of  equity  (but  not  of  law)  to  give  relief  against 
a  stipulation  for  excessive  damages  in  certain  cases.  Although  the 
present  action  i?  brought  in  equity,  because  it  seeks,  besides  recover- 
ing the  deposit,  to  enforce  a  lien  upon  the  demised  premises,  the  com- 
plaint does  not  ask  that  the  covenant  as  to  liquidated  damap^es  be 
modified,  or  declared  inequitable,  but,  so  far  as  concerns  the  right  to 
recover  the  amount,  it  stands  upon  plaintiff's  legal  right. 

The  general  rule  for  determining  whether  a  sum  deposited  as  se- 
curity shall  in  case  of  breach  be  considered  as  liquidated  dam^^,  or 
as  a  penalty,  is  that  it  depends  upon  the  intention  of  the  parties  at 
the  time  the  contract  is  made,  and  in  ascertaining  what  that  intention 
was  we  are  to  consider,  not  only  the  language  they  used,  but  the  con- 
ditions which  existed  when  the  contract  was  made.  Caesar  v.  Rubin- 
son,  174  N.  Y.  492,  67  N.  E.  58.  What  the  court  is  concerned  with 
is  to  construe  and  enforce  the  contract  which  the  parties  made  for 
themselves,  not  to  make  a  new  <Kmtract  for  tiiem.  Therefore,  while 
the  language  alone  is  not  always  sufficient  to  establish  the  real  inten- 
tion, and  the  surrounding  circumstances  are  to  be  taken  into  account, 
these  circumstances  are  those  which  exist  at  the  time  the  parties  con- 
tracted, and  the  probabilities  as  to  the  extent  of  damage  by  a  breach 
in  the  future  which  are  apparent  to  the  parties  at  that  time,  not  at 
some  future  time  and  under  circumstances  which  could  not  have  been 
foreseen  with  any  certitude  when  the  contract  was  made.  If,  at  the 
time  the  lease  in  suit  was  made,  it  "may  have  been  impossible  to  es- 
timate tiie  amount  of  the  loss  to  the  lessor  resulting  from  the  lessee's 
failure  to  pay  rent,  that  is,  the  parties  could  not  look  forward  and  fore- 
see the  amount  of  loss  to  the  lessor,"  it  is  that  condition  which  the 
parties  must  be  assumed  to  have  had  in  mind  when  they  stipulated,  in 
terms,  for  liquidated  damages,  and  the  fact,  if  it  be  a  fact,  that  "after 
the  breach  took  place,  and  the  damage  was  caused,  it  was  quite  pos- 
sible to  point  out  and  estimate  the  damage  resulting  from  the  breach," 
could  have  had  no  bearing  upon  the  intentioii  of  parties  when  the 
lease  was  made. 

So  far  as  the  language  of  the  lease  is  concerned,  it  could  not  easily 
have  been  made  stronger.  Not  only  is  it  stipulated  that  the  deposit 
shall  be  held  as  liquidated  damages  to  compensate  the  landlord  in 
the  event  of  a  breach  by  the  lessee ;  but  the  reason  for  so  stipulating 
is  explicitly  given,  in  that  "it  is  impossible  to  estimate  or  determine 
what  the  damage  would  be"  in  case  of  a  breach.  These  words,  or 
their  equivalent,  were  found  in  the  lease  under  consideration  in  Fcyer 
v.  Reiss,  154  App.  Div.  272,  138  N.  Y.  Supp.  964,  and  are  cited  by 
the  court  as  serving  to  establish  the  intention  of  the  parties  that  the 
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deposit  should  be  considered  liquidated  damages.  No  similar  words 
appeared  in  the  lease  considered  in  Feinsot  v.  Bumstein,  161  App. 
Div.  651.  146  N.  Y.  Supp.  939,  and  213  N.  Y.  703.  108  N.  E.  1093, 
where  there  was  a  simple  declaration  that  in  case  of  default  the  de- 
posit should  be  retained  as  liquidated  damages,  and  not  as  penalty. 
In  that  case  it  was  not  stated  in  the  lease,  nor  shown  upon  the  trial, 
that  under  the  circumstances  existing  when  the  lease  was  made  the 
parties  could  have  anticipated  any  difficult  in  estimating  the  damages 
which  might  flow  from  a  breach. 

In  the  present  case  the  contract  between  the  parties  was  much  more 
than  an  ordinary  lease.  The  lessor  undertook  to  purchase  a  lot  of 
land  and  construct  a  large  building  thereon,  comprising  a  theater  ca- 
pable of  seating  upwards  of  2,000  people,  with  its  equipment,  and 
also  an  inclosed  roof  garden,  with  stores,  meeting  rooms,  and  a  ball- 
room. All  this  was  to  be  rented  by  the  lessee  for  a  term  of  10  years, 
with  an  option  to  renew  for  a  further  term  of  11  years.  This  re- 
quired, as  the  court  has  found,  an  initial  expenditure  of  $667,000  by 
the  lessor.  The  deposited  security  amounted  to  one  year's  rent*  or 
10  per  cent,  of  the  a^^regate  rent  reserved  by  the  lease,  whicli  up  to 
$52,000  was  to  be  appropriated  to  the  payment  of  the  last  year's  rent, 
providing  the  lease  ran  so  long;  the  lessor  meanwhile  paying  interest 
on  the  whole  sum  deposited.  I  think  it  is  impossible  to  say  that  any 
man  could  have  foreseen,  with  even  approximate  exactitude,  at  the 
time  the  lease  was  made,  what  the  probable  loss  would  be  to  the  land- 
lord in  case  the  tenant  should  default  at  some  time  during  the  next 
10  years;  whether  he  could  or  could  not  get  another  tenant,  who 
would  care  to  use  it  for  the  purpose  for  which  it  was  expressly  built, 
and,  if  so,  what  rent  could  be  secured ;  whether,  if  he  were  obliged 
to  alter  it,  so  as  to  adapt  it  to  other  purposes,  how  much  it  would  cost, 
and  what  rent  could  be  realized  after  such  alterations,  and  how  long 
the  building  would  have  to  remain  vacant  pending  the  procurement  of 
another  tenant,  or  during  alterations.  AU  these  were  matters  which 
might  occur  in  the  future,  which  could  not  be  foreseen,  and  the  con- 
sequences of  which,  as  bearing  upon  the  lessor's  damage,  could  not  be 
estimated  in  advance. 

I  think  that,  for  these  considerations,  the  case  is  brought  directly 
within  the  authorities  which  held  that  a  stipulation  in  a  lease  for  liqui- 
dated damages  in  case  of  default  should  be  construed  and  enforced 
as  it  is  written.  And  for  the  same  consideration  I  do  not  think  that, 
in  view  of  the  value  of  the  property  involved,  its  peculiar  character, 
and  the  length  of  the  lease,  the  amount  stipulated  for  damages  was 
so  large  as  to  shodc  the  conscience  of  the  court.  Under  easily  con- 
ceivable circumstances  the  loss  to  the  lessor  might  readily  equal,  or 
even  exceed,  the  amount  retained  as  security. 

There  is  yet  another  reason  why  the  complaint  was  properly  dis- 
missed. The  sum  deposited  was,  in  any  event,  to  be  held  as  security 
for  the  full  performance  of  each  and  every  of  the  terms  of  the  a^ee- 
ment,  one  of  which  was  that,  in  case  the  premises  became  vacant,  the 
landlord  might  re-enter  and  lease  the  property  as  agent  of  the  tenant, 
who  agreed  to  remain  liable  for  any  deficiency.   This  condition  sur- 
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vived  the  dispossession,  and  the  action  was  therefore  prematurely 
brought,  for  the  premises  became  vacant,  within  the  meaning  of  the 
lease,  when  the  tenant  was  dispossessed.  Halpem  v.  Manhattan  Ave. 
Theater  Corp.,  173  App.  Div.  610,  160  N.  Y.  Supp.  616,  affirmed  by 
Court  of  Appeals  (March  13,  1917)  115  N.  E.  718. 
The  judgment  appealed  from  should  be  affirmed,  with  costs. 


CEMTRAI/  TRUST  CO.  OF  NBW  TORK  ▼.  FATX3K  et  ftL 

(Supreme  Court,  Appellate  DItIsIoq,  First  Department   April  13,  191T.) 

1.  [*EEPETU1TIES  «»6(18) — SUSPENSION  OF  POWER  OF  ALIENATION. 

A  devise  to  widow  of  annuity  cbargeable'  upon  Income  did  not  suspend 
power  of  alienation  of  residuary  estate  during  widow's  life,  and  bad  do 
effect  upon  trust  estate  created  by  the  will,  for  the  reason  that,  If  tes- 
tator's children  had  all  predeceased  widow,  value  of  her  onnaity  could 
have  been  ascertained  and  paid,  and  the  remainder  distributed  free 
from  any  trust 

[Ed.  Note.— For  other  cases,  see  Perpetuities,  Cent  Dig.  S  4St.}  . 

li.  £*BBPETUITIES    ©=36(8) — SUSPENSION    OF  POWEK    OF  AXIENATION — GBBATION 

or  Tbust. 

A  will  was  not  void,  for  suspending  power  of  alienation  more  than 
two  lives,  which  devised  to  widow  annuity  diargeable  to-  income^  and 
trust  funds,  of  whldi  part  of  income  was  to  be  paid  to  two  daughters  un- 
til they  became  of  age  or  married,  after  which  whole  Income  was  to 
be  paid  them  fbr  UHb^  and  at  their  death  the  principal  waa  to  be  divided 
equally  between  their  children,  or,  dying  without  Issue,  to  foU  Into  the 
residue  of  the  estate  to  enrich  the  ^rvlvor's  share,  and  where  the  red- 
due  of  the  estate  was  given  to  trustees,  and  a  son  was  to  be  paid  the 
whole  Income  from  his .  share  of  such  residue  as  long  as  the  widow 
should  live  and  until  testator's  "youngest  daughter  shall  arrive  at  the 
age  of  twenty-one  years  or  shall  marry,"  when  an  equal  one-third  of  the 
residue  was  to  be  paid  him ;  the  scheme  not  being  objectionable  for 
reason  that,  had  one  sister  predeceased  her  mother  and  brother,  the  de- 
ceased sister's  share  would  be  held  In  trust  for  the  other  sister,  and 
npon  the  tatter's  death  would  again  be  held  In  trust  tor  the  son  during 
widow's  Ufe,  since  this  was  a  contingency  which  had  not  h^ipened,  and 
ml^t  not  happen,  and  the  will  not  expressly  providing  for  the  holding  In 
trust  of  subdiares. 

[Ed.  Note.— For  other  cases,  see  Perpetuities,  C&it  Dig.  S  34.] 

S.  WiLU  «=>447— CONSTBUOrrOH— FATOBIHO  VAMDnr— PEBPETniTIKS. 

In  construing  a  will,  the  testator  will  not  be  presumed  to  have  inten- 
tloDalty  created  an  unlawful  suspaislon  of  the  power  of  alienation  as  to 
any  part  of  the  estate. 

[Eld.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  |  963.] 

4.  CotTBTB  ®=>91(1) — FbEVIOOS  DECISIONS  CONTBOIXINQ  OOUBT  OF  APPULS—' 

Necessity  of  REmiKATiNO  Rule. 

Considered  opinions  of  Court  of  Appeals  do  not  lose  their  authority  by 
age  alone;  and  it  is  not  necessary  for  that  court  to  reiterate  them  from 
time  to  time. 

CEd.  Not& — For  other  cases,  see  Courts,  Cent  Dig.  fS  313,  325.] 

5.  Perpetuities  ^t=»8(l) — Accumut^tion  of  Income  Duhino  Minobity. 

Creation  of  trust  fund  for  a  daughter,  providing  for  part  payment  of 
Income  until  she  became  of  age  or  married,  and  adding  remainder  to 

«3»ror  otlur  e«Ha  ■••  nin*  topic  ft  KBT-NUHBER  la  mil  K^-HsmlMMl  DifcsU  A  IndnM 
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inrln^^a],  was  unlawful ;  but  where  abe  and  all  other  parUes  had  ac- 
Qulesced  In  It  for  SO  years,  and  It  bad  been  approved  by  aornsate's  de- 
cree and  Supreme  Court,  It  will  not  be  disturbed. 
lEd.  Note.— For  other  cases,  see  Perpetuities,  Cent  Dls.  If  67.  66.] 

8.  TBUSTS  «=9lO — VOLUNTABT  CONTEIBtFTION   BY  BZNIFICIABT. 

The  beneficiary  of  a  trust  can  enhance  the  corpus  of  the  estate  by 
voluntary  contrlbutlcm,  and  sndi  contribution  will  be  distributed  ac- 
cordingly with  the  rest  of  the  estate. 

[EM.  Note.— For  other  casfea,  see  Trusts,  Cent  Dig.  S  8.] 

7.  Tbubts  <8=>331 — Accountings — Fobmkb  Decisiohs — Accumulated  Income 
ON  Trust  Fund. 

Surrogate's  decrees  on  former  accountings  and  Supreme  Court  Judg- 
ments were  condusive  as  to  surplus  income  accumidated  tlieretofore 
upon  a  trust  fund,  of  wblcb  beneficiary  was  to  reoelTe  only  a  part  dur- 
ing minority,  but  were  not  condnsive  In  respect  to  surplus  accumulated 
thereafter. 

■  [Ed.  Note.— For  other  cases,  see  Trusts,  Coit  Dig.  | 
Dowllng  and  LaughUn,'  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County.  ! 

Accounting  by  the  Central  Trust  Company  of  New  York,  as  substi-  [ 
tuted  trustee  under  the  will  of  Jason  Rogers,  deceased.  Prom  a  judg- 
ment settling  the  accounts  and  construing  the  will,  Albert  Falck  and  I 
others  appe^.    Modified  and  affirmed.  « 

Argued  before  SCOTT,  3JVUGHLIN,  DOWI.ING,  SMITH,  and  ! 

DAVIS,  JJ.  i 

Albert  Falck,  of  New  York  City,  for  appellants-respondents  Falck  | 
and  Symmes.  | 

Edward  Winslow  Paige,  of  New  York  City,  for  appellant  J.  S 
Rogers. 

Dean  Emery,  of  New  York  City  (Robert  W.  Crawford,  of  New  York  | 
City,  on  the  brief),  for  appellants  Jason  Rogers  and  others.  j 

Douglas  Campbell,  of  New  York  City  (Edwin  N.  Goodwin,  of  New  : 
York  City,  on  tiie  brief),  for  appellant  Kreeger.  j 

W.  Rogers  Westerfield,  of  New  York  City,  for  appellant  W.  Rogers 
Westerfield  and  others. 

John  J.  Lordan,  of  New  York  City,  for  appellant  John  R.  Wester  ; 
field.  ! 

Jacob  F.  Hohenstein,  of  New  York  City,  for  appellant  Field. 

Lewis  H.  Freedman,  of  New  York  City  (Francis  C.  Nickerson,  oi  I 
New  York  City,  on  the  brief),  for  respondent  Central  Trust  Co. 

SCOTT,  J.  Jason  Rogers  died  on  August  25,  1868.  He  left  a  will, 
which  was  duly  admitted  to  probate  on  September  II,  1868,  whereby  he 
undertook  to  dispose  of  his  property  for  the  benefit  of  his  three  chil- 
dren, providing  an  annuity  for  his  wife.  His  wife  died  in  1S9I,  and 
two-thirds  of  his  estate  have  been  distributed  under  the  terms  of  his 
will.  The  present  controversy  has  to  do  only  with  the  share  of  one  . 
child,  who  died  in  1913;  the  other  children  having  predeceased  her. 

The  estate  has  been  the  subject  of  much  litigation,  and  a  number  of 
accountings  have  been  had  in  the  Surrogate's  Court  and  in  the  Su- 
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preme  Court.  Now,  nearly  50  years  after  the  death  of  the  testator  and 
the  probate  of  his  will,  it  has  been  discovered  for  the  first  time  that,  as 
the  respondents  say,  and  as  the  court  at  Special  Term  has  found,  the 
whole  scheme  of  the  will  was  invalid  and  unlawful,  because  it  violates 
the  statute  against  perpetuities.  The  scheme  of  the  will  in  brief  was  as 
follows : 

The  widow  was  given  an  annuity,  which  was  charged  upon  the  in- 
come of  the  estate.  Certain  property,  consisting  of  stocks,  bonds,  and 
mortgages,  was  given  outright  to  a  son,  Thomas.  For  each  of  testa- 
tor's daughters,  Mary  and  Flora,  he  created  a  trust  fund,  consisting  of 
certain  specified  stocks  and  bcmds.  As  to  each  of  these  trusts  he  pro- 
vided that  a  part  only  of  the  income  should  be  paid  to  the  beneficiary, 
until  she  became  of  age  or  married,  after  which  the  whole  income  was 
to  be  paid  to  her  for  life.  At  her  death  the  trust  estate  was  directed 
to  be  divided  equally  between  her  children,  and,  if  she  died  without  is- 
sue, the  said  trust  estate  was  to  fall  into  and  be  a  part  of  the  residue 
of  the  estate.  The  residue  of  the  estate  was  given  to  his  executors  as 
trustees,  wlio  were  to  pay  out  of  the  income  the  annuity  left  to  his  wid- 
ow. To  the  son  Thomas  was  to  be  paid  the  whole  of  the  income  from 
his  share  of  said  residuary  estate  so  long  as  his  mother  Mary  Ann 
Rogers  shall  live  and  until  my  youngest  daughter  shall  arrive  at  the  age 
of  twenty-one  years  or  shall  marry,"  when  the  equal  one-third  part  of 
the  residuary  estate  was  to  be  paid  to  him.  As  to  the  daughters  it  was 
provided  that,  as  each  arrived  at  the  age  of  21  years  or  married,  she 
was  to  be  paid  during  her  life  the  whole  income  from  &e  share  of  the 
estate  held  for  her.  When  she  died,  her  share  of  the  residuary  es- 
tate was  to  be  paid  to  her  children,  and —  » 

'iD  case  of  the  decease  of  either  or  any  of  my  children  without  leaving 
lawful  issue,  the  share  of  such  deceased  child  or  children  shall  fall  into  and 
be  a  part  of  the  residue  of  my  estate  and  the  share  of  the  survivor  or  sur- 
virors  or  the  lawful  issue  of  my  said  dilldren  be  proportlwutely  increased 
thereby." 

The  sui^oscd  invalidity  in  the  scheme  of  the  will  lies  in  this,  as  it  is 
said  diat  under  a  possible  contingency,  which  has  not  however  hap-  , 
pened,  there  might  have  been  a  suspensitui  of  the  absolute  ownership 
of  one  of  die  two  trust  funds  created  for  the  benefit  of  the  two  daugh- 
ters for  more  than  two  lives.  Under  no  contingency  could  there  be  such 
a  suspension  as  to  both  of  the  trust  funds,  and  it  could  not  be  ascer- 
tained until  one  of  the  daughters  died  as  to  which  fund  such  suspen- 
sion would  take  place. 

[1]  The  court  at  Special  Term  correctly  held,  as  I  conceive,  that 
the  provision  for  the  annuity  to  the  testator's  widow  chargeable  upon 
the  income  did  not  suspend  die  power  of  atienaticm  of  the  residuary  es- 
tate during  the  lifetime  of  the  widow,  and  had  no  effect  upon  the  estate 
crated  by  the  will,  for  th^  reason  that  if  the  children  of  the  testator 
had  all  predeceased  his  widow  the  value  of  her  annuity  could  have 
been  ascertained  and  paid  over  and  the  remainder  distributed  free  from 
any  trust.  People's  Trust  Co.  v.  Flynn,  188  N.  Y.  385,  80  N.  E.  109?; 
Bailey  v.  Buffalo  Trust  &  Safe  Deposit  Co.,  151  App.  Div.  166-171, 
135  N.  Y.  Supp  344;  Buchanan  v.  Little,  154  N.  Y.  147,  47  N.  E.  970. 
Speaking  for  myself  alone,  it  seems  to  me  that  it  is  evidait  that  the  pro- 
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vision  that  the  share  of  Thomas  should  be  held  by  the  trustees  during 
the  lifetime  of  his  mother  was  merely  intended  to  insure  the  payment 
of  the  amiuity,  and  that,  if  nothing  but  that  stood  in  the  way  of  the 
payment  of  tiie  share  over  to  Thomas,  he  having  arrived  at  the  age 
of  21  years  before  his  father  died,  there  would  have  been  no  obstacle, 
under  the  authorities  above  cited,  to  the  immediate  payment  over  to 
him.  There  was,  however,  another  limitation  upon  the  payment  over 
to  Thomas  of  his  share  of  the  residuary  estate,  and  that  was  that  it 
should  not  be  so  paid  until  the  testator's  youngest  daughter  (Flora) 
should  arrive  at  the  age  of  21  years  or  marry. 

The  significant  feature  of  this  case,  which  differentiates  it  from 
many  others  which  are  cited  to  establish  its  invalidity,  is  that  upon 
this  construction  the  only  limitations  upoa  the  ultimate  vesting  of  any 
part  of  the  estate  are  the  lives  of  the  testator's  daughters,  of  whom  he 
left  only  two,  so  that,  notwithstanding  the  cross-remainders,  the  ab- 
solute ownership  of  no  part  of  the  estate  could  by  any  combination  of 
circumstances  be  postponed  longer  than  for  two  lives.  If  he  had  left 
more  than  two  daughters,  with  life  estates  to  each  and  cross-remain- 
ders, a  different  question  would  have  been  presented.  Simpson  v.  Trust 
Co.  of  America,  129  App.  Div.  200,  113  N.  Y.  Supp.  370,  affirmed 
Simpson  v.  Simpson.  197  N.  Y.  586,  91  N.  E.  1120. 

[2]  But,  apart  from  the  foregoing  sug^tion,  which  is  that  of  the 
writer  alone,  we  are  agreed  that,  even  if  it  be  considered  that  Thomas* 
right  to  possession  of  his  share  of  the  residuary  estate  is  limited  by  the 
life  of  his  mother,  as  well  as  by  the  life,  nonage,  or  spinsterhood  of 
his  sister,  the  testator's  youngest  daughter,  still  the  will  was  not  nec- 
essarily invalid.  The  case  supposed  by  the  Special  Term  was  that  both 
sisters  should  die  without  issue  during  the  lifetime  of  their  mother.  As- 
suming that  Flora  were  the  first  to  di^  the  court  said: 

"^nieD,  had  Mai7  In  turn  predeceased  ber  moUier  and  brother,  the  half  ol 
flora's  trust  fand  held  Id  tmat  for  Mary  would  again  In  turn  be  held  In 
trust  for  Thnuas,  during  the  life  of  bis  motber.  The  absolute  ownersAilp  of 
tbe  persmal  property  would  thus  be  suspended  during  three  lives." 

This  argument  assumes  that,  if  both  sisters  died  in  succession  before 
Thomas  died,  the  subshare  of  the  one  first  dying,  which  at  her  death 
went  into  the  residuary  to  swell  the  share  of  the  second  daughter, 
would  upon  her  death  again  go  into  the  residuary  to  be  held  under  the 
trust  for  Thomas.  Thus,  if  Flora  died  first,  her  share  would  go  into 
the  residuary  estate,  one-half  for  the  benefit  of  Mary  to  be  held  for  her 
life,  and  one-half  for  the  benefit  of  Thomas  to  be  paid  to  him  when 
his  mother  died.  When  Mary  subsequently  died,  the  share  originally 
left  to  her  by  die  will  would  go  into  the  residuary,  to  be  used  for  the 
benefit  of  Thomas  until  his  mother  died.  As  to  this  share  the  post- 
ponement of  Thomas'  right  to  absolute  possession  would  be  limited 
by  only  two  lives,  to  wit,  Mary's  and  the  mother's.  As  to  the  one-sixth 
of  the  estate  which  came  into  the  residuary  for  Mary's  benefit  when 
Flora  died,  the  will  does  not  in  terms  provide  that  it  shall  again  fall 
into  the  residue.  The  language  of  the  will,  both  in  the  sixth  and  eight- 
eenth clauses,  will  be  abundantly  satisfied  if  the  provisions  that  upon 
the  death  of  a  child  the  share  held  in  trust  for  her  shall  fall  into  the 
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residuary  ^tate  be  limited  to  the  shares  first  provided  for  by  the  will, 
and  not  extended  to  the  subshares. 

This  presents  the  precise  question  which  was  involved  in  Chastain 
V.  Tilford,  138  App.  Div.  746,  123  N.  Y.  Supp.  513.  affirmed  sub  nom. 
Chastain  v.  Dickinson,  201  N.  Y.  538,  94  N.  E.  646.  The  language 
of  the  will  in  that  case  was  substantially  like  the  language  in  this,  to 
the  effect  that  upon  the  death  of  a  life  beneficiary  the  principal  held  in 
trust  for  him  or  her  should  again  become  a  part  of  the  residuary  es- 
tate. Tht  question  was  whether  this  applied  to  a  subshare  resulting 
from  tiie  deadi  m  succession  of  two  life  beneficiaries.  We  said : 

"Tbe  will  makes  do  disposition  of  this  subshare  upon  the  termloation  of 
the  second  li^e  interest.  The  will  by  its  terms  provides  only  for  a  dlviglon 
and  distribution  of  the  original  share  given  for  the  life  of  each  of  the  children 
to  whom  life  interests  are  glTen.  It  Is  not  expressly  provided,  and  we  are 
not  called  upon  to  so  construe  the  will,  that  the  subshares  arising  upon  the 
termination  of  one  life  estate  shall  be  added  to  and  become  a  part  of  the 
principal  share  given  by  the  will  to  the  other  Ufe  beneilciarles.  Schey  v. 
Sdiey,  IW  N.  T.  368  [87  N.  B.  817] ;  Vanderpoel  v.  Loew,  112  N.  Y.  167  ri9  N. 
E.  4S1].  *  *  *  So  long  as  the  general  scheme  can  be  carried  out,  the  fact 
that  It  may  be  found  In  the  end  that  as  to  a  minor  portion  of  her  estate  tbe 
testatrix  has  died  intestate  does  not  materially  Interfere  with  her  general 
plan." 

These  words  af^Iy  with  precision  to  the  case  we  now  have  before 
as.  Hie  general  scheme  of  the  testator  was  that,  if  two  of  his  chil- 
dren died  without  issue,  the  beneficial  enjoyment  of  his  whole  estate 
should  pass  to  his  surviving  child — in  trust,  if  it  was  a  daughter;  in 
possession,  if  a  son. 

[3]  We  certainly  are  not  to  convict  him  of  having  intentionally  cre- 
ated an  unlawful  suspension  of  the  absolute  ownership  of  any  portion 
of  his  estate.  If  we  construe  the  will  as  it  is  written,  without  attempt- 
ing to  carry  it  further  than  the  testator  himself  carried  it,  the  result 
might  have  been  (but  was  not)  tfiat  on  the  death  in  succession  of  both 
of  his  daughters  the  subshare  consisting  of  one-sixth  of  the  estate 
would  pass  directlv  to  Thomas,  instead  of  bang  held  in  trust  for  him 
during  his  mother  s  lifetime.  There  is  nothing  contrary  to  this  view 
in  Simpson  v.  Trust  Co.  of  America,  supra.  The  will  considered  in 
that  case  was  quite  different  from  the  one  we  have  to  consider  here, 
and  could  have  been  saved  only  by  departing  from  what  was  deemed 
to  be  the  clear  intention  of  the  testator. 

Finally,  if  neither  of  the  foregoing  constructions  be  adopted,  still 
we  think  that  the  validity  of  the  will  should  be  sustained,  upon  the 
authority  of  Purdy  v.  Hayt,  92  N.  Y.  446,  which  is  clearly  sufficient 
for  the  purpose,  if  it  be  accepted  as  an  accurate  statement  of  the  law, 
and  I  am  aware  of  no  reason  why  it  should  not  be.  The  Special  Term 
refused  to  follow  it,  because  (1)  the  estates  dealt  with  there  were  life 
estates,  whereas  the  estates  dealt  with  liere  are  trust  estates,  and  (2) 
because  that  case  dealt  with  devises  of  real  estate,  while  this  deals 
with  trusts,  partly,  at  least,  composed  of  personalty.  I  concur  with 
Mr.  Justice  DOWLING  that  neither  of  these  reasons  is  sufficient. 

[4]  But  neither  do  I  think  that  the  reason  which  leads  him  to  dis- 
tix^iush  Purdy  v.  Hayt  is  sufficient,  which  is  that  the  Court  of  Ap- 
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peals  has  never  since  reiterated  the  rule  it  then  laid  down.  The  opin- 
ion was  written  by  a  very  careful  and  experienced  judge,  and  was 
concurred  in  by  all  of  his  associates,  and  it  has  never  been  overruled 
or  repudiated,  perhaps  because  the  precise  question  has  not  since  been 
presented  to  that  court,  as  it  is  now  presented  to  us.  I  do  not  under- 
stand that  considered  opinions  of  die  Court  of  Appeals  lose  their 
a^utho^ity  by  ^e  alone,  and  arc  not  to  be  followed  unless  that  court 
from  time  to  time  takes  occasion  to  reiterate  them.  Indeed,  the  Court 
of  Appeals  has,  in  effect,  applied  the  rule  of  Purdy  v.  Hayt  (but  with- 
out citing  it)  when  it  affirmed  on  the  opinion  below  the  decision  of 
the  Appellate  EHvision  of  the  Fourth  Department  in  Church  v.  Wil- 
son, 152  App.  Div.  844,  137  N.  Y.  Supp.  1002,  affirmed  209  N.  Y.  553, 
103  N.  E.  U22. 

If  we  place  ourselves  in  imagination  at  the  point  from  which,  as 
the  respondents  contend,  we  must  consider  the  question  of  the  validity 
of  the  will,  that  is,  at  the  date  of  Jason  Rogers*  death,  we  should  find 
practically  the  same  situation  which  was  considered  by  the  Court  of 
Appeals  in  Purdy  v.  Hayt.   Idratical  trust  provisions  were  made  for 


circumstances  to  occur  in  the  future,  one  of  these  trusts  might,  as  the 
respondents  claim,  but  not  necessarily  would,  extend  beyond  two  lives, 
and  thus  be  void.  Whether  either  trust  would  offend  against  the  stat- 
ute, and,  if  so,  which,  could  not  be  determined  until  one  of  the  sisters 
died,  but  must  be  then  determined — i.  e.,  within  the  limit  of  a  single 
life.  Indeed,  the  case  of  Purdy  v.  Hayt  was  stronger  against  the 
validity  of  the  trust  than  the  present,  for  in  that  case  there  was  a 
certainty  that  one  of  two  trust  terms  would  extend  beyond  two  lives, 
while  here  it  was  uncertain  that  either  would  so  extend,  and  in  fact 
neither  has.  Unless  we  are  to  overrule  and  ignore  Purdy  v.  Hayt,  for 
no  better  reason  than  that  it  has  never  been  reafiirmed,  I  think  we 
should  apply  its  rule  to  the  present  case. 

[5,  B]  We  are  also  of  opinion  that,  while  the  accumulation  of  income 
on  Flora's  share  during  her  minority  and  adding  it  to  the  principal  of 
the  trust  fund  was  undoubtedly  unlawful,  yet  since  this  disposition  of 
the  surplus  income  has  been  acquiesced  in  by  all  parties  in  interest, 
including  Flora  herself,  who  became  of  age  upward  of  30  years  ago, 
and  has  been  confirmed  and  approved  by  a  great  number. of  surrogate's 
decrees,  and  by  one  judgment  of  the  Supreme  Court,  we  should  not 
now,  at  this  late  day,  direct  a  different  disposition  of  it.  By  tbus  ac- 
quiescing. Flora,  in  effect,  voluntarily  increased  the  corpus  of  the 
trust  for  her  benefit.  She  knew,  or  must  be  held  to  have  known,  that 
tlie  accumulation  was  unlawful,  and  that  she  was  entitled  to  receive 
it  when  she  came  of  age,  because  it  had  been  distinctly  so  declared 
by  the  Appellate  Division  in  Matter  of  Rogers,  22  App.  Div.  428,  48 
N.  y.  Supp.  175.  I  know  of^no  reason  why  a  person  for  whose  ben- 
efit a  trust  has  been  created  cannot  enhance  the  corpus  of  the  trust 
estate  by  voluntary  contributions  to  it.  It  should  be  deemed  a  part 
of  the  trust  estate  and  distributed  accordingly. 

[7]  But,  beyond  all  this,  X  am  of  the  opinion  that  the  surrc^te's 
decrees  and  the  judgment  of  the  Supreme  Court  are  conclusive  and 
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res  ad  judicata  as  to  all  surplus  income  which  had  accumulated  before 
they  were  made,  and  none  has  been  retained  since  the  Supreme  Court 
judgment  was  issued.  The  rule  in  such  cases  is  that  decrees  and  judg- 
ments of  that  character  are  final  and  conclusive  as  to  the  amounts 
involved  therein,  and  if  the  trustees  had  paid  out  moneys  upon  the 
faith  of  them  there  can  be  no  doubt  that  the^  would  have  been  pro- 
tected. Mr.  Justice  DOWLING  is  of  the  opmion,  however,  that  be- 
cause the  trustees  did  not  pay  out  the  accumulations,  but  still  held 
them  as  a  part  of  the  trust  estate,  they  can  be  required  to  separate 
them  from  the  trust  estate  and  pay  them  over  as  a  part  of  the  estate 
of  Flora  Rogers.  I  do  not  understand  this  to  be  in  accordance  with 
the  rule.  In  Matter  of  Hoyt,  160  N.  Y.  607,  55  N.  E.  282,  48  L.  R. 
A.  126,  the  life  tenant  objected  to  the  account  of  trustees  because  they 
had  cl^ged  against  income  alone  the  premium  upon  certain  securities 
which  they  had  bought  above  par,  taking  a  certain  amount  eadi  year 
out  of  income  and  crediting  it  to  principal.  There  had  been  several 
annual  accountings,  upon  which  this  fact  had  been  disclosed,  and  de- 
crees entered  thereon.  The  whole  trust  fund  remained  in  the  hands 
of  the  trustees,  just  as  the  trust  fund  does  in  this  case,  and  it  would 
have  been  a  nlere  matter  of  boc^keeping  to  chaise  the  sums,  which 
the  Court  of  Appeals  held  had  been  illegally  paid  out  of  inccxne,  back 
to  principal  and  credit  them  to  income,  which  is  what  the  Special 
Term  has  directed  to  be  done  here.  The  Court  of  Appeals,  however, 
did  not  so  direct    It  said  that: 

"Che  decrees  In  the  former  accountings  are  tdndlng  upon  the  daughter  of 
the  testator  m  to  the  amoutUt  therein  Hnmoloed,  and  will  not  be  affected 
by  oar  dedslon  hertin;  but  this  does  not  prevent  her  from  raistoft  the 
question  now  as  to  the  distribution  of  the  money  In  the  hands  of  the  trustees." 

This  court,  in  Sullivan  v.  McCann,  124  App.  Div.  132,  108  N.  Y. 
Supp.  909,  referring  to  a  former  decision  in  Kirk  v.  McCann,  117  App. 
Div.  56,  101  N.  Y.  Supp.  1093,  said : 

"We  farther  held,  however,  that  with  respect  to  any  surplus  Income  receiv- 
ed by  the  trustees  after  the  aecomMng  under  the  decrees  ot  the  surrogate  that 
these  decrees  were  not  adjndlcatloiu." 

To  the  same  effect  are  Staples  v.  Mead,  152  App.  Div.  751,  137  N. 
Y.  Supp.  847;  Hill  v.  Guaranty  Trust  Co..  163  App.  Div.  361,  148 
N.  Y.  Supp.  601. 

As  to  the  remark  of  the  Court  of  Appeals  in  Bowditch  v.  Ayrault, 
138  N.  Y.  222-231,  33  N.  E.  1067,  1069,  that  the  former  decrees  of 
the  Surrogate's  Court  "form  no  bar,  however,  to  the  proper  decision 
of  the  question  now  presented  as  to  the  disposition  of  Uie  property 
now  in  the  hands  of  tlie  trustee,"  it  is  apparent  from  a  reading  of  the 
case  that  what  the  court  referred  to  was  a  sum  of  money  which  had 
been  received  since  the  last  prior  accounting,  and  as  to  the  disposi- 
tion of  which  the  direction  of  the  court  was  sought. 

It  follows  that  the  judgment  appealed  from  should  be  modified  in 
accordance  with  the  views  herein  expressed,  and,  as  modified,  affirm- 
ed, with  costs  payable  out  of  the  estate  to  all  parties  who  have  ap- 
peared and  filed  briefs.  'Settle  order  on  notice. 


SMITH  and  DAVIS.  JJ.,  concur. 
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DOWLING,  J.  (dissenting).  Jason  Rogers,  a  resident  of  the  county 
of  V/estchester,  state  of  New  York,  died  on  Au^st  25,  1868,  possessed 
of  certain  real  and  personal  property.  He  left  him  surviving  his  wid- 
ow, Mary  Ann  Rogers,  who  died  August  9.  1891,  and  three  children, 
Thomas,  Mary  Jacintha,  and  Flora  Elizabeth.  Thomas  Rt^ers  became 
of  age  November  11,  1865,  and  died  January  22,  1908,  leaving  eig^it 
children,  viz.,  Jason  Rogers,  William  C.  Rogers,  J.  S.  Rogers,  Robert 
W.  Rogers,  Ida  (Rogers)  Janes,  Emily  (Rogers)  Moller,  Mary  (R<^;ers) 
Ehlers,  and  Thomas  Rogers,  Jr.,  all  of  full  age.  Mary  J.  Rc^^s  West- 
erfield  died  February  16,  1907,  leaving  three  children,  viz.,  William  R. 
Westerfield  and  Jason  R.  Wester6eld,  both  of  full  age,  and  John  R. 
Westerfield,  an  infant.  Flora  E.  Rogers  became  of  age  May  15,  1&S4, 
and  died  August  6,  1913,  leaving  no  children.  Thomas  Rogers  and 
Flora  E.  Rogers  left  last  wills  and  testaments,  which  were  duly  ad- 
mitted to  in*obate  on  April  24,  1SX)6,  and  Sq)tember  29,  1913,  re- 
spectively,     the  Surrogate's  Court,  New  York  county. 

Jason  Rogers  left  a  last  will  and  testament,  dated  November  23, 
1863,  which  was  duly  admitted  to  probate  by  the  Surrogate's  Court  of 
Westchester  county  September  11,  1868,  and  letters  testamentary  there- 
under were  duly  issued  to  Columbus  B.  Rogers  and  Thomas  Rogers, 
the  executors  therein  named,  who  qualified  and  entered  upon  the  dis- 
charge of  their  duties,  and  continued  thereupon  until  February  24,  1873, 
at  which  time  their  accounts  were  judicially  settled,  they  were  dis- 
charged as  executors,  and  they  continued  to  a<^  as  trustees  of  the 
trusts  created  by  the  will  until  June  7,  1886,  when  Columbus  B.  Rogers 
resigned  and  William  Cauldwell  was  appcnnted  to  succeed  him.  On 
March  16,  1897,  a  decree  was  entered  in  the  Surrogate*s  Court,  West- 
chester county,  settling  the  accounts  of  the  trustees.  Thereafter  the 
said  trustees  appointed  William  Shillaber,  Jr.,  as  a  cotrustee.  On 
April  20,  1898,  the  Surrogate's  Court  of  Westchester  county  removed 
Cauldwell  and  Rogers  as  trustees,  and  on  August  31,  1906,  pursuant  to 
power  conferred  by  the  will  Shillaber,  sole  surviving  trustee,  designated 
and  appointed  plaintiff  as  substituted  trustee  of  all  the  trusts  created 
under  the  will.  Shillaber's  accounts  were  judicially  settled,  and  he  was 
permitted  to  resign  as  trustee,  November  26,  1906,  since  which  time 
plaintiff  has  been  acting  as  sole  trustee  of  the  estate. 

By  his  will  Jason  Rogers  first  directed  that  there  should  be  paid  to 
his  mother  $500  annually  for  the  term  of  her  natural  life.  He  then 
bequeathed  certain  personal  property,  consisting  of  stocks,  bonds,  and 
mortgages,  to  his  son,  Thomas  Rogers.  He  then  created  by  the  third 
and  fourth  paragraphs  of  his  will  two  trusts,  each  consisting  of  50 
shares  -of  the  capital  stock  of  the  Rogers  Locomotive  &  Machine 
Works,  of  Paterson,  N.  J.,  190  shares  of  the  capital  stock  of  the  Pat- 
erson  &  Hudson  River  Railroad  Company,  50  shares  of  the  capital 
stock  of  the  Paterson  &  Ramapo  Railroad  Company,  and  4  $1,000 
bonds  of  the  last-named  company;  one  of  the  said  trusts  being  for 
his  daughter  Mary  Jacintha,  and  the  other  for  his  daughter  Flora 
Elizabeth.  The  directions  given  to  his  trustees  as  to  botfi  tiiese  trust 
estates  were  as  follows: 

"Sixthly.  I  order  and  direct  said  trustees  during  the  minority  ot  my  said 
daughter  to  pay  to  her  guardian  hereinafter  named  eo  madii  of  the  income  ot 
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said  trust  estate  as  said  goardlan  may  In  her  discretion  think  proper  and 
necessary  to  exjiend  for  the  support  and  education  of  my  said  dau^ter,  not 
exceeding  eight  hundred  dollars  yearly  while  my  said  daughter  Is  under  the 
age  of  twelve  years,  and  not  exceeding  fifteen  hundred  dollars  yearly  alter  tstie 
arrives  at  the  age  of  twelve  years. 

"And  I  do  fiirther  direct  saJid  trustees,  during  the  minority  of  my  said 
daughter,  to  Invest  the  suiplns  of  said  Income  on  bond  and  mortgage  upon 
productive  real  estate  worth  at  least  double  the  value  of  the  amount  secured 
thereon  which  accumulations  shall  be  added  to  said  trust  estate,  and  be 
held  by  said  trustees  for  the  same  tmsts.  .  And  when  my  said  daughter  shall 
arrive  at  the  age  of  twenty-one  years,  or  shall  marry,  I  do  order  that  the 
whole  of  the  Income  and  Interest  of  said  trust  estate  be  paid  to  her  yearly, 
or  oftener  as  the  same  may  become  due,  during  her  natural  life,  upon  her 
own  receipt  only,  and  to  her  sole  and  acsiante  use  tree  tnm  the  control  of 
any  bnsbancL 

"And  up<»i  the  death  ot  my  said  dau^ter,  I  ordw  and  direct  the  said  trust 
estate  to  be  equally  tUvlded  among  her  children,  the  issue  of  any  child  then 
deceased  to  receive  their  parent's  share,  the  principal  of  each  share  to  be 
paid  to  sach  ^lUd  or  iBsue  as  he  <Hr  Ae  ithall  arrive  at  the  age  of  twenty^one 
years  and  imtll  then  the  Income  of  the  share  of  each  one  to  be  paid  to  him 
or  her  respectively. 

"And  In  case  my  said  daughter  Shall  die  without  lawful  Issue  Uvlng.at 
her  death  then  the  said  trust  estate  shall  fiUl  into  and  be  a  part  of  the 
residue  of  my  estate." 

After  making  certain  provisions  for  his  wife  in  lieu  of  dower,  in- 
cluding an  annuity  of  $4,000  as  long  as  she  should  live  and  rem^n 
his  widow,  the  will,  which  by  the  tenth  clause  thereof  had  left  all  his 
realty  and  the  residue  of  his  personalty  to  the  executors  and  trustees . 
therein  named,  "in  trust  and  upon  the  trust  hereinafter  particularly 
mentioned/*  proceeded : 

"Fourteenth.  The  residue  of  the  iDCome  of  my  estate  so  held  In  trust  by 
said  trustees  I  give  to  my  said  three  children,  Thomas  Rogers,  Mary  Jadntha 
Sogers,  and  Flora  Elizabeth  Rogers,  share  and  share  alike,  and  until  my  said 
children  shall  be  ^titled  to  receive  the  same  respectively  as  hereinafter  pro- 
vided, I  direct  the  said  trustees  to  Invest  said  residue  and  the  accumulations 
thereof  as  aforesaid,  and  the  sime  shall  be  added  to  said  trust  estate  and 
held  by  said  trustees  for  the  same  trusts. . 

"Fifteenth.  And  upon  the  arrival  of  my  said  son  Hiomas  Rogers  at  the 
age  of  twentyHme  years,  I  order  and  direct  said  trustees  to  pay  to  him 
annually  the  whole  of  his  share  of  the  Income  of  my  estate  so  hdd  In  trust 
1^  them  so  long  as  his  mother,  the  said  Uary  Ann  Rogers,  shall  live,  and 
until  my  youagest  daughter  shall  arrive  at  the  age  of  twenty-one  years  or 
shall  marry.  And  then  I  direct  the  said  trustees  to  pay  and  transfer  to  him 
one  equal  third  part  or  share  of  all  my  estate  so  held  in  trust  by  them. 

"Sixteenth.  And  in  case  of  the  decease  of  my  said  son  before  receiving 
his  share  of  all  my  estate  as  above  provided  leaving  lawful  Issue.  I  then 
order  and  direct  the  said  trustees  to  distribute  his  said  share  among  said 
Issue,  each  then  living  child  of  his  taking  one  equal  share  thereof.  And  the 
lawful  Issue  at  any  deceased  diild  taking  by  represmtatlon  the  share  tiielr 
parent  would  have  taken,  if  then  living,  the  principal  of  eadi  share  to  be 
paid  to  such  as  he  or  she  shall  arrive  at  the  age  of  twenty-one  years  and  un- 
til then  the  income  to  be  paid  to  him  or  her  respectively. 

"Seventeenth.  I  order  and  direct  the  said  trustees  as  each  of  my  said 
daughters  arrive  at  the  age  of  twenty-one  years  or  shall  marry,  to  pay  her 
s^lannually  during  her  natural  life  uprai  her  own  receipts,  and  for  ber  sole 
and  separate  use  free  from  the  control  of  any  husband,  the  whole  of  her 
share  of  the  Income  of  my  estate  so  held  In  trust  by  them.  And  upon  the 
decease  of  either  of  my  said  daughters,  leaving  lawful  issue,  X  order  and 
direct  the  said  trustees  to  distribute  one  equal  third  part  w  share  of  all  my 
estate  so  held  In  trust  bj  them  among  andi  Issue,  ea<3i  then  living  dilld  of 


104  N.T.&— 81 


482 


164  NEW  YORK  SUPPLEMENT 


(Sup.  Ct 


hers  taking  one  equal  sbare  thereof  and  the  lawfnl  issue  of  any  deceased  child 
taking  by  representation  the  share  tbeir  parent  would  have  taken,  If  then 
living,  the  principal  of  each  share  to  be  paid  to  such  Issue  as  he  or  she  shall 
arrive  at  the  age  of  twenty-one  years,  and  nntll  then  the  Income  to  be  paid 
to  bim  or  her  respectively. 

"E^hteentb.  In  case  of  the  decease  of  either  or  any  of  my  said  children 
without  leaving  lawful  Issue,  then  the  share  of  su<di  deceased  child  or  dilldren 
shall  fall  into  and  he  a  part  of  the  residue  <tf  my  estate,  and  the  aihare  of 
the  survivor  or  suttItots  or  of  the  lawful  issue  of  my  said  children  lie  pro- 
portionately Increased  thereto." 

Under  the  fifteenth  paragraph  of  the  will,  Thomas  Rogers  was  to 

receive  his  one-third  of  the  principal  of  the  residuary  trust  after  his 
mother  died  and  his  sister  Flora  became  of  age.  The  latter  of  these 
events  happened  in  1891,  and  he  or  his  estate  has  been  paid  this  share 
in  full.  By  his  will,  Thomas  Rogers  disinherited  all  his  children,  ex- 
cept his  youngest  son,  Thomas  Rogers,  Jr.  After  the  death  of  Mary 
J.  Refers  Westerfield,  the  trustees  paid  over  to  her  children,  pursuant 
to  the  provisions  of  the  seventeenth  paragraph  of  the  will,  one-third 
of* the  principal  of  the  residuary  trust,  of  which  she  had  been  the 
beneficiary  in  her  lifetime,  and  also  the  txirpus  of  the  separate  trust 
created  for  her  by  the  third  paragraph  of  the  will.  By  the  will  of 
Flora  E.  Rogers  she  left  her  residuary  estate  to  her  nephews,  the 
Westerfield  children. 

The  first  question  involved  in  this  appeal  is  the  construction  of  the 
"will  of  Jason  Rogers  and  the  consequent  disposition  to  be  made  of 
the  one-third  share  in  the  residuary  trust,  of  which  Flora  E.  Rogers 
was  the  beneficiary  in  her  lifetime,  as  wdl  as  of  the  indiWdual  trust 
for  her  benefit;  the  a^regate  of  those  two  trust  funds  being  about 
$350,CXX).  Upon  the  trial,  all  of  this  fund  was  claimed,  and  is  still 
claimed,  by  both  the  Westerfield  children  and  the  estate  of  Flora  E. 
Rogers,  and  one-half  thereof  was  claimed  by  the  estate  of  Thomas 
Rogers  and  by  the  children  of  Thomas  Rogers.  The  differences  be- 
tween the  estate  and  the  childrto  of  Thomas  Rogers  have  since  been 
adjusted,  and  as  between  them-  it  is  immaterial  to  which  interest  the 
share  is  to  go. 

The  learned  trial  court  held  that,  as  the  remainders  attempted  to 
be  created  in  both  the  individual  and  residuary  trusts  for  the  benefit 
of  Flora  E.  Rogers  were  unlawful  and  void,  as  violative  of  the  stat- 
utes of  this  state  against  the  suspension  of  the  power  of  alienation, 
intestacy  as  to  her  share  existed,  and  the  trust  estates  reverted  to  the 
estate  of  Jason  Rogers,  and  passed  as  intestate  property  to  his  heirs 
at  law  and  next  of  kin,  according  to  the  statutes  of  descent  and  dis- 
tribution. As  tihe  result  of  this,  the  funds  in  question  would  pass,  one- 
third  to  the  Westerfield  children,  one-third  to  the  estate  of  Flora  E. 
Rogers  (whereof  the  Westerfield  children  are  the  principal  benefici- 
aries), and  one-third  to  the  estate  of  Thomas  Rogers.  The  po'rtion  of 
the  decision  material  to  this  question  is  as  follows : 

"(9)  That  the  provisions  of  the  eighteenth  clause  of  the  will  ot  Jasm 
Rogers  In  respect  to  the  disposition  of  the  remainders  attempted  to  be  created 
by  the  testator  to  take  ettect  i^n  the  death  of  either  of  hla  daughters  with- 
out Issue  are  In  violation     the  statutes  of  the  state  of  New  Xwk  In  nepect 
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to  the  euspeiudon  of  abeolate  ownendUp,  and  of  the  rlgbt  of  alienation  of 
property,  and  are  unlawful  and  void. 

"(10)  That  the  testator  died  Intestate  as  to  the  remainders  attempted  to 
be  created  Yjy  him  in  the  trusts  fOr  his  daughter  Flora  B.  Bogers  upon  the 
death  of  that  daughter  without  Issue. 

"(10a>  That  the  remainders  attempted  to  be  created  in  the  corpus  of  the 
trusts  for  the  testator's  daughter  Flora,  to  take  effect  upon  her  death  without 
issue,  b^Dg  unlawful  and  void  as  above  found,  reverted  upon  her  death  with- 
out issue  to  the  estate  of  the  testator,  and  as  a  matter  of  law  the  right  to 
said  reversions  vested  upon  the  death  of  the  testator  In  his  heirs  at  law  and 
next  of  Un,  as  of  the  date  of  Jas<m  Rogers'  death,  subject  to  being  divested 
by  the  birth  of  b»ne  to  Flora  E.  Bogers  and  the  BurvlTorshlp  of  Flora  by 
any  of  such  issue. 

"(11)  That  said  reversionary  rights  resulting  from  intestacy  as  to  said 
remainders  were  never  divested  by  the  birth  of  Issue  to  E^ora,  and  that  upon 
the  death  of  the  said  Flora  E.  Rogers  those  rights  passed  to  the  heirs,  execu- 
tor, administrators,  or  assigns,  as  the  case  may  be,  of  the  aforesaid  heirs  at 
law  and  next  of  kin  of  Jason  Rogers  as  of  the  date  pf  Jason  Rogers'  death, 
subject,  IwwereT,  to  the  prorisioDa  of  the  foregidng  anS  following  conclusions 
of  law." 

The  provisions  of  the  judgment  follow  the  language  of  the  decision. 
As  was  said  in  the  Matter  of  Wilcox,  194  N.  Y.  at  page  294,  87  N. 

E.  497,  499:  "  . 

"At  this  point  we  must  recall  two  elementary  principles  In  determining  the 
validity  of  wills:  Rrst.  Such  validity  must  be  determined,  not  in  the  light 
of  what  has  actually  transpired,  but  from  exactly  the  same  point  of  view  from 
which  It  would  be  regarded,  bad  a  suit  been  brought  to  determine  the  validity 
of  the  will  at  the  time  of  the  death  of  the  testator,  instead  of  at  a  subse- 
quent period ;  that  is  to  say,  the  validity  of  a  will  d^>end8,  not  on  what  has 
happened  since  the  death  of  the  testator,  but  on  what  m^^t  have  happened. 
Second.  In  determining  the  validity  of  limitations  of  estates,  under  the  above 
statutes  [the  provlalons  of  the  Revised  Statutes  In  referoice  to  absolute  owner- 
ship and  restraint  of  alloiation],  it  is  not  suffldoit  that  the  estates  attempted 
to  be  created  may,  the  happening  of  subsequent  evokts,  be  terminated  with- 
in the  prescribed  period,  if  such  events  might  so  happen  that  such  estates 
might  extend  beyond  such  period.  In  other  words,  to  render  such  future 
estates  valid,  they  must  be  so  limited  that  In  every  possible  contingency,  they 
will  absolute  terminate  at  such  period,  or  such  estates  will  be  lield  void.' 
SfdietUer  t.  Smith  m  M.  X.]  834.  supra." 

Although  in  the  actual  course  of  events  in  relation  to  the  Rogers 
estate,  it  so  happened  that  the  provisions  of  the  Revised  Statutes  in 
reference  to  absolute  ownership  and  restraint  of  alienation  were  not 
in  fact  violated,  yet  the  test  to  be  applied  to  the  validity  of  the  clauses 
of  the  will  under  consideration  is  whether  any  eventuality  might  have 
occurred  after  testator's  death  which  would  have  rendered  Uiem  in- 
valid. Such  an  eventuality  the  trial  court  has  found  was  the  follow- 
ing: 

"The  separate  trust  for  Flora  Rogers  provides  for  the  payment  of  the 
Income  of  certain  personal  property  to  her  during  her  life.  Had  she  died 
n-itbout  Issue  before  the  death  of  either  her  mother  or  her  sister,  the  said 
property  would,  under  the  sixth  clause  of  the  wUl,  have  gode  into  the  resld-  - 
uary  estate  to  remain  in  trust,  and  the  income  from  it  would  have  been  pay- 
aUe,  one-half  to  Mary  J.  R(^ers  during  her  life  and  one-half  to  Thomas  Rogers  < 
during  the  life  of  their  mother,  according  to  the  fifteenth  clause.  Then  had 
Mary  Rogers  In  turn  predeceased  her  mother  and  brother  the  half  of  Flora's 
trust  fund  held  In  trust  for  Mary  during  her  life  would  again  In  turn  be 
lield  In  trust  tor  Thomas  during  the  life  of  his  mother.  Thus  as  to  (Hie-half 
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of  the  fand  It  would  be  held  first  in  trust  to  pay  the  income  to  Flora  during 
her  life,  then  to  pay  the  income  to  Mary  during  her  life,  and  again  to  pay 
the  Income  to  Thomas  during  the  life  of  his  mother.  The  absolute  owner^p 
of  the  personal  property  would  thus  be  suspended  during  three  lives.  •  •  * 
The  same  result  would  follow,  also,  in  the  case  of  the  daughters'  share  of  the 
residuary  estate.  In  each  case  the  Inonne  of  her  share  Is  payable  to  her 
during  her  life,  and  upon  ber  death  withont  issue  la  iiayable  oae-half  to  her 
siflter  and  one-half  to  Tbomas  during  his  moater*B  life,  and  upon  his  other 
sister's  death  without  Issue  one-half  thereof  would  alndlarly  he  Bnspmded 
during  three  lives.** 

The  same  result  would  have  followed  if  Mary  J.  Rogers  had  first 
died,  and  then  her  sister  Flora  £,  had  in  turn  predeceased  her  mother 
and  brother. 

The  trial  court  held,  however,  that  while  the  limitations  of  Jason 
Rogers'  will  conditioned  upon  the  death  of  his  daughters  without 
issue  were  void,  and  resulted  in  an  intestacy  as  to  the  entire  share 
of  each  daughter  upon  her  death  without  issue,  the  other  independent 
alternative  limitation  created  by  the  will  (i.  e.,  the  division  of  her 
share  among  her  issue,  if  she  left  any)  was  valid,  that  the  corpus  of 
the  property  vested  absolutely  upon  the  death  of  the  testator's  child 
in  the  issue  of  suck  child  then  living,  and  that  payment  thereof  only 
was  postponed  until  each  attained  the  age  of  21  years.  This  alterna- 
tive limitation  was  therefore  held  valid,  as  it  could  be  upheld  without 
interfering  with  the  general  plan  of  the  testator  in  caring  for  his 
children,  and  intestacy  as  to  each  share  resulted  only  in  case  of  the 
death  of  a  daughter  without  issue. 

The  case  principally  relied  upon  to  support  the  validity  of  the  provi- 
sions in  question,  at  least  in  part,  is  Purdy  v.  Hayt,  92  N.  Y.  446, 
455.   In  diat  case  the  court  said : 

"Having  thus  aioeitalned  the  nature  of  the  estates  fOr  life  and  in  remain- 
der ^ven  by  the  will,  it  only  remains  to  apply  the  test  ct  the  statnte  to  de- 
termine their  validity.  The  law  permits,  as  we  have  seen,  the  creation  of  only 
two  successive  estates  in  the  same  property.  The  two  sisters  of  the  testator 
took,  as  we  have  held,  an  estate  in  the  farm  as  tenants  in  common,  with  cross- 
remainders  for  life.  The  life  estate  of  his  sister  Jane,  who  first  died,  termi- 
nated on  her  death,  and  her  enjoyment  constituted  one  life  estate  In  her 
share.  A  second  life  estate  In  that  share  then  vested  in  her  sister  Catherine, 
and  was  spent  at  ber  death.  Tba  limit  of  the  statute  as  to  that  share 
was  then  reaciied,  and  no  subsequent  life  estate  therein  could  be  limited, 
either  in  the  land  or  the  proceeds.  The  third  life  estate  In  the  proceeds  of 
that  share,  attempted  to  be  created  in  the  testator's  nieoe,  Elizabeth,  was 
therefore  void,  and  the  corpm  of  the  share  v^ed  in  the  diUdren  of  Eliza- 
beth then  living  by  force  of  the  gift  In  remainder  and  tiie  seventemth  sec- 
tion of  the  statute,  or  descended,  on  the  death  of  the  testator's  sister  Jane^  to 
the  testator's  heii^  at  law,  as  In  case  of  intestacy." 

The  court  then  proceeded  to  say  (page  457) : 

"The  question  as  to  whether  the  remainder  can  be  sustained  as  to  the 
share  of  the  sister  of  the  testator,  last  diyinff,  In  view  of  the  statute  of  per- 
petuities, Is  In  one  aspect  a  novel  one.  It  Is  apparent  that  the  power  of  aliena- 
tion was  suspended  by  the  contingent  limitation  in  remainder,  and  such  sus- 
pense could  not  lawfully  exceed  two  lives,  and,  in  a  single  case,  a  minority 
In  addition.  There  was,  under  the  will,  a  limitation  for  three  lives  as  to  the 
share  ot  one  of  the  two  sisters  of  the  testator,  but  upmi  whl<^  share  that 
limitation  would  operate  could  not  be  known  until  one  of  the  sisters  should 
die,  and  that  evoit  would  render  It  certain  that  the  unlawful  limitation  in 
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remainder  was  of  the  share  of  the  Bister  bo  first  dying.  Tba  question  there- 
fot«  arises  whether  It  wholly  defeats  the  remainder  that  It  could  not  he 
ascertained,  until  one  lUe  estate  was  spent,  which  of  the  shares  would  be 
nnlawfolly  BnQ>ended.  We  pweeive  no  good  reason  why  such  a  result  would 
follow.  The  rule  Is  well  settled  that  where,  by  the  terms  of  the  Instrument 
creating  an  estate,  there  may  be  an  unlawful  suspension  of  the  power  of 
alienation,  the  limitation  is  void,  although  It  turns  out  by  a  subsequent  event, 
as  by  the  falling  In  of  a  life,  no  actual  suspension  beyond  the  prescribed 
period  would  take  place.  Hawley  t.  James,  10  Wend.  181.  Bat  this  rule  re- 
lates to  cases  where,  If  the  limitations  take  effect  In  their  order,  as  contem- 
plated by  the  grantor  or  devisor,  some  of  the  estates  limited  will  not  vest 
within  the  prescribed  period,  and  they  are  cut  off  as  too  remote,  although  It 
may  happen  that  the  estates  so  cut  off  would,  by  events  subsequently  bappen- 
ii^  take  eflwt  within  two  Uvea.  The  case  here  is  not,  we  think,  within  this 
prioctple.  In  the  one  case  the  Tlce  affects  the  wbtrie  Umltittlon,  and  In  the 
other  the  limitation  of  a  part  <Hily  of  the  property  devised;  the  only  uncer- 
tainty being  as  to  the  part  the  title  of  whldb  wlU  be  unlawfully  suspended, 
and  this  will  be  ascertained  within  the  period  of  a  single  life.  Wbere  the 
precedent  or  particular  estate  Is  given  to  several  persons  as  tenants  In  com- 
mon, the  remainders  limited  upon  the  estates  of  a  part  of  the  tenants  in 
common  may  foil,  without  affecting  the  remainders  limited  np<xi  the  estates 
of  the  others.  Feame  on  Rem.  103;  Hawley  v.  James,  supra.  We  think, 
ttaerefwe*  the  nnlawfol  suQ>aiBlon  under  the  will  in  question  affected  only 
the  Bbai*  of  the  estate  sdiven  fiw  life  to  the  testatcn's  sister  Jane." 

The  learned  trial  court  in  the  case  at  bar  declined  to  follow  Purdy 
V.  Hayt  for  two  reasons :  First,  because  in  that  case  the  estates  cre- 
ated were  legal  life  estates,  whereas  those  under  the  Rogers  will  were 
trust  estates,  which  difference  we  do  not  believe  affects  the  applica- 
tion of  the  principle;  second,  because  the  Pturdy  Case  dealt  with 
real  property,  while  the  Rogers  will  dealt  only  with  personalty.  In 
fact,  the  Reefers  residuary  trusts  oomprise  both  realty  and  personalty ; 
but,  even  if  they  did  not,  there  is  no  difference  in  the  principles  ap- 
plicable to  trusts  of  real  and  personal  property  under  the  statute,  so 
far  as  suspension  of  the  power  of  alienation  and  of  absolute  owner- 
ship are  concerned.  Real  Property  Law  (Consol.  Laws,  c.  50)  §  42 ; 
Personal  Property  Law  (Consol.  Laws,  c.  41)  §  11;  Matter  of  Wil- 
cox, 194  N.  Y.  300,  87  N.  E.  497. 

But  we  do  not  find  that  the  Court  of  Appeals  has  ever  adopted,  ap- 
proved, cited,  or  followed  the  rule  heretofore  enunciated  in  Purdy  v. 
Hayt  in  any  decision.  On  the  contrary,  the  cases  seem  to  lay  down 
a  different  rule  of  interpretation.  Thus,  in  Simpson  v.  Trust  Co. 
of  America,  129  App.  Div.  200,  113  N.  Y.  Supp.  370;  affirmed  with- 
out opinion,  Simpson  v.  Simpson,  197  N.  Y.  586,  91  N.  E.  1120,  where 
a  testator  placed  one-third  of  his  estate  in  trust  for  the  benefit  of 
his  wife  for  life,  and  directed  that  upon  her  death  the  part  so  set  apart 
for  her  benefit  should  be  added  in  equal  proportions  "to  the  parts  or 
shares  of  my  bnsthers  and  my  sister  me  surviving,"  and  the  remaining 
two-thirds  of  the  estate  he  directed  to  be  divid^  into  as  many  parts 
as  he  might  leave  brothers  and  sister  him  surviving,  or  their  issue, 
if  deceased,  and  one  share  was  left  to  each  brother  or  sister,  or,  if 
dead,  to  &eir  issue  per  stirpes.  The  income  fi:om  one  of  said  parts 
was  left  to  each  brother  or  sister  for  life,  and  in  case  of  their  death 
the  executor  was  directed  "to  add  the  part  or  share  of  such  deceased 
brothers  or  ^ter  to  the  shares  or  share  of  the  survivors  or  survivor 
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of  them  in  equal  portions,"  and  on  the  death  of  the  last  survivor  to 
pay  the  whole  of  the  principal  to  testator's  nephew  and  niece.  This 
court  said  (129  App.  Div.  at  p.  204, 113  N.  Y.  Supp.  373) : 

"It  Is  urgently  argued  on  behalf  of  the  appellants  that  it  is  unheoeasary  and 
Improper  to  apply  the  cross- remainders,  piwided  by  the  will  as  between  the 
surviving  brother  and  sister,  to  the  share  or^lnAliy  set  apart  for  the  wife, 
and  directed  at  her  death  to  be  added  to  the  shares  set  apart  for  the  brother 
and  sister,  and  it  is  Insisted  that  the  language  (rf  the  will  wlU  be  satisfied  if 
the  provision  for  cross-remninders  be  limited  to  the  shares  ortgtnoUy  set 
aside  for  the  surviving  brothers  and  sisters." 

A  number  of  well-known  cases  are  cited  in  support  of  this  conten- 
tion: Beatty  v.  Godwin,  127  App.  Div.  98,  111  N.  Y.  Supp,  373; 
Corse  V.  Chapman,  153  N.  Y.  466,  47  N.  E.  812 ;  Everitt  v.  Everitt, 
29  N.  Y.  39;  Vanderpoel  v.  Loew,  112  N.  Y.  167,  19  N.  E.  481. 

"All  of  these  cases,  however,  are  to  be  distinguished  from  the  present,  be- 
cause there  was  In  each  a  provision  whereby  the  accrued  share  would  veat 
alMwduteiy  In  some  one  upon  the  death  of  the  first  or  second  life  tenant  In 
the  present  case  no  such  provision  Is  to  be  found.  If  the  o&e-slzth  to  be  added 
to  the  T»pectlve  shares  of  the  snrvlving  brother  and  sister  are  not  to  be 
subjected  to  the  provision  for  cron-remalnders  applicable  to  the  shares 
originally  set  apart  for  them,  there  will  result  intestacy,  on  the  death  of  who- 
ever first  dies  of  the  brother  and  sister,  as  to  the  one-sijcth  added  to  bis  or  her 
share  on  the  death  of  the  widow,  for  the  will  contains  no  provision  for  the 
vesting  of  that  one-sixth  share  In  any  one  upon  the  death  of  the  brother  or 
sister  who  first  dies.  There  is  always  a  presumption  that  the  testator  did  not 
contemplate  Intestacy,  and  a  ccmstnictlon  that  will  result  In  even  partial  in- 
testacy'  is  not  to  be  adopted,  if  a  diftercnt  construction  is  permissible.  Matter 
of  Miner,  146  N.  Y.  121,  131,  40  N.  E.  788 ;  Johnson  v.  Brasington,  156  N.  Y. 
181,  187,  50  N.  E.  869 ;  Matter  of  Hammond,  74  App.  Div.  547,  551,  77  N.  Y. 
Supp.  78S ;  Ward  v.  Stanard,  82  App.  Div.  388.  88».  81  If .  T.  Supp.  906.  To 
avoid  such  a  result  and  for  the  purpose  of  carrjing  out  the  obvious  wlU  of  the 
testator,  the  courts  do  not  hesitate  to  Imply  cross-remainders,  even  of  accre- 
tions to  fimds  set  apart  for  life  tenants,  and  notwithstanding  that  such  In^U- 
catlon  will  result  in  destroying  the  trust  attempted  to  be  created.  Purdy  v. 
Hayt,  02  N.  Y.  446;  Dana  v.  Murray,  122  N.  Y.  QDi,  26  N.  E.  21.  We  entertain 
»o  doubt  that  it  was  the  Intention  of  the  testator  that  bis  whole  estate,  in- 
cluding the  share  set  apart  for  his  wife,  should  be  retained  by  the  executor 
until  the  death  of  the  last  survivor  of  bis  surviving  brother  and  sister,  and 
then  and  only  then  be  paid  over  to  the  nephew  and  niece.  As  to  one-sixth 
of  tiie  estate  this  created  an  illegal  suspensiMi  of  the  absolute  ownership." 

So  holding,  the  court  found  the  whole  will  invalid,  and  did  not 
attempt  to  save  any  part  of  it.  In  Church  v.  Wilson,  152  App.  Div, 
844,  137  N.  Y.  Supp.  1002,  affirmed  on  opinion  below  209  N.  Y.  553, 
103  N.  E.  U22,  in  so  far  as  it  deals  with  the  construction  and  validity 
of  the  will,  testator  devised  the  income  from  his  residuary  estate 
to  his  widow  for  life,  and  upon  her  death  one-third  of  the  income 
thereof  to  each  of  his  three  children,  with  the  remainders  in  fee  to 
the  issue  of  each  of  such  children ;  but,  in  the  event  of  tiie  death  of 
either  child  without  issue,  a  further  life  estate  was  given  in  the  share 
of  the  one  so  dying  to  the  surviving  children.  It  was  held  that  the  re- 
mainders over  upon  the  death  of  the  testator's  children  without  issue 
were  void  as  a  suspension  of  the  absolute  ownership  and  power  of 
alienation  for  more  than  three  lives  in  being  at  the  time  of  the  death 
of  the  testator.   It  seons  plain  that  in  the  case  at  bar  the  trial  court 
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pn^rly  interpreted  the  intention  of  the  testator,  and  tfiat  such  in- 
tention necessarily  brought  about  the  invalidity  of  the  provision  un- 
der consideration,  and  led  to  the  intestacy  as  to  the  remainders  sought 
to  be  created  in  the  corpus  of  the  trusts  for  the  testator's  daughter 
Flora  E.  to  take  effect  upon  her  death  without  issue.  The  judgments 
appealed  fn^n  in  this  respect  are  therefore  affirmed. 

The  only  other  question  which  requires  consideration  is  the  disposi- 
tion to  be  made  of  Ae  stirplus  income  accumulated  from  the  trust 
estates  of  Flora  E.  Rogers  beyond  her  minority.  The  learned  trial 
court  in  its  opinion  said : 

"There  Is  another  portion  of  the  trust  estates  created  for  Mnry  and  Flora 
R<^ers,  however,  which  requires  Interpretation  In  order  to  properly  dispose  of 
the  fund  before  ua  In  ttala  action,  aamely,  that  pwtion  which  prorldea  for 
the  accnmiilaUon  of  the  Income  from  the  ^lare  vt  each  child  of  Uie  testator 
not  necessary  for  the  support  of  the  said  child.  The  will  directs  that  the 
surplus  Income  be  reinvested  with  the  corpus  of  the  estate  and  held  subject  to 
the  same  trusts  during  the  life  of  the  beneficiaries,  with  remainder  over  to 
their  Issue.  It  la  well  settled  that  a  trust  to  accumulate  income  can  only  be 
for  the  benefit  of  a  minor  during  minority,  and  that  the  inoome  so 
accumulated  must  vest  absolutely  in  the  minor  upon  becoming  of  age.  Any 
accumulation  beyond  the  minority  of  the  beneficiary  Is  void,  and  any  provi- 
sion which  could  possibly  vest  the  sum  accumulated  In  any  person  other  than 
the  Infant  for  whom  the  trust  Is  created  Is  void.  Pray  t.  Hegeman,  1)2  N.  V. 
608.  The  provisions  In  the  wiU  for  accumulation  and  reinvestment  are  ac- 
cordingly Invalid,  and  upon  the  coming  of  age  of  each  of  the  testator's  chil- 
dren tbe  amount  ot  the  income  of  Ma  or  her  share  not  expended  for  his  or 
her  twneitt  and  all  accretions  and  inoome  Cberefrom  became  absolutely  the 
property  of  the  said  ddld  In  fee." 

The  interlocutory  judgment  contains  the  following  provisions  upon 
this  point: 

"Ordered,  adjudged,  and  decreed  that  the  provisions  of  the  will  for  the  ac- 
cumulation of  Income  from  the  share  of  a  child  not  necessary  for  the  support 
of  such  child  and  the  reinvestment  of  such  surplus  Income  with  the  corpus  of 
the  estate  to  be  held  durli^  the  life  of  such  chUd  is  void,  and  any  such  In- 
come accumulated  and  held  beyond  the  minority  ot  Flora  B.  Rogers  should  be 
paid  to  the  executors  of  her  estate ;  and  It  Is  farther 

"Ordered,  adjudged,  and  decreed  that  the  Income  of  the  property  held  In 
trust  for  the  benefit  of  Flora  E.  Rogers  during  her  life,  and  so  much  of  the 
Income  accumulated  and  reinvested  during  her  minority  as  is  contained  In 
the  corpus  of  the  property  held  in  trust  for  the  benefit  of  Flora  E.  Kogere 
during  her  life  passes  to  her  executors;  and  It  Is  further 

"Ordered,  adjudged,  and  decreed  that  the  provisions  of  the  will  of  Jason 
Rogers  providing  for  the  investment  and  reinvestment  ot  the  accumulation 
of  surplus  Income  with  the  corpus  of  the  estate  are  void ;  and  it  is  further 

"Ordered,  adjudged,  and  decreed  that  so  much  of  the  separate  trust  estate 
In  the  hands  of  the  trustees  as  represents  surplus  income  which  accrued  dur- 
ing the  minority  of  Flora  B.  Rogers,  and  which  was  added  upon  her  attain- 
ing her  majority.  Is  distributable,  and  should  be  distributed  to  the  executors 
of  Flora  £L  Rogers." 

We  agree  with  the  conclusion  reached  by  the  learned  trial  court  as 
to  the  invalidi^  of  this  direction  for  accumulation,  nor  in  fact  do  the 
appellants  contest  its  invalidity  ;  but  they  claim  that  this  provision 
has  heretofore  received  a  practical  judicial  construction,  acquiesced 
in  by  all  the  parties  interested,  and  never  questioned  by  Flora  E.  Rog- 
ers, trota  the  time  she  reached  her  majority.  May  15,  1884,  until  the 
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time  of  her  death,  August  6.  1913«^  period  of  nearly  30  years.  When 
her  father  died,  Flora  E.  Rogers  was  5  years  of  age.  Between  that 
time  and  the  attainment  of  her  majority  the  trustees  of  the  father's  es- 
tate paid  to  her  guardian  the  portion  of  tiie  inc(»ne  of  her  trust  es- 
tate directed  so  to  be  paid  by  the  wiU,  and  added  any  surplus  of  in- 
come to  the  principal  of  the  trust  fund,  as  directed  by  the  sixth  clause 
of  the  will.  The  first  of  these  decrees  was  duly  made  by  the  Surro- 
gate's Court,  county  of  Westchester,  on  May  26,  1873,  settling  and  ap- 
proving the  accounts  of  Columbus  B.  Rogers  and  Thomas  Rogers,  as 
executors  of  the  will  of  Jason  Rogers,  deceased,  discharging  them  as 
such,  directing  them  to  turn  over  certain  moneys  and  secunties  to  them- 
selves as  trustees  under  said  will,  and  providing,  among  other  things, 
that  the  said  trustees  should  take  into  their  possession  the  property  left 
in  trust  for  Flora  E.  Rogers  by  the  fourth  section  of  the  will,  and — 

"It  iB  further  ordereO,  adjudged,  and  decreed  that  said  Thomas  Bogen 
and  Columbus  B.  Bogers,  as  sutdi  trustees,  pay  over  to  the  testamentary 
guardian  of  the  b^te-mentioiied  daughter,  Wlon.  B.  Sogers,  so  inti<^  of  the 
Income  of  said  trust  estate  as  In  the  discretion  of  said  guardian  she  sluiU 
think  proper  and  necessary  to  expend  for  her  educatiw  and  support,  not  ex- 
ceeding $800  yearly  until  she  shall  arrive  at  the  age  of  12  years,  and  that 
after  said  Flora  E.  arrives  at  the  age  of  1!Z  years  then  said  trustees  shall  pa; 
to  said  guardian  a  sum  not  exceeding  $1,500  annually  for  each  of  said 
minors  for  the  support  and  education  of  each  of  said  daughters,  during  tlieir 
several  minorities. 

"The  said  trustees  are  further  ordered  and  directed  to  invest  the  surplus 
of  said  income  on  bond  and  mortgage  upon  productive  real  estate,  worth 
double  the  value  of  the  amount  secured  thereon.  wMch  aoc%VMttation*  thaU 
he  added  to  »aid  trust  estate,  and  held  J>v  i^id  trustees  for  the  same  trust, 
and  when  eaid  daughters  shall  arrive  at  the  age  of  £i  gears,  or  shaU  marry, 
then  the  ichole  of  said  income  and  interest  of  each  of  said  trust  estate  shall  6e 
paid  by  said  trustees  to  the  several  parties  entitled  thereto  as  is  by  the  sixth 
section  of  said  uHll  fuUy  set  forth  and  provided,  emcept  in  case  of  the  death 
of  cither  of  said  daughters  without  issue;  then  and  in  that  event  the  share 
of  the  one  so  dying  ttAthout  issue  shaU  fali  into  Urtd  become  a  part  of  tha 
residuary  citofe  of  testator." 

Upon  this  proceeding,  as  well  as  upon  all  the  succeeding  ones  brought 
during  her  minority.  Flora  E.  Rogers  was  represented  by  a  special 
guardian  duly  appointed  by  the  surrogate.  Subsequent  decrees  were 
made  by  the  surrogate  of  Westchester  county  on  January  7,  1876, 
April  30,  1877,  December  10,  1880,  and  January  26,  1884;  each  set- 
tiing  the  account  of  the  trustees  and  containing  specific  directions 
that  the  siuplus  income  be  added  to  the  principal  of  Flora  £.  Rogers' 
separate  trust  estate,  as  provided  by  the  will.  The  last  of  these  de- 
crees, set  forth  at  length,  among  other  things,  statement  C,  showing  the 
original  amount  of  the  special  bequest  to  Flora. E.  Rogers  (being  the 
so-called  separate  or  individual  trust)  as  $21,664.56,  the  amount  of  in- 
come added  to  the  principal  thereof,  over  and  above  the  annual  amount 
paid  to  her  testamentary  guardian,  $27,677.46;  tlie  amount  of  income 
received  since  the  last  accounting,  $7,937.23 ;  the  amount  paid  to  the 
guardian  since  said  date,  $4,773.89;  the  amount  to  be  added  to  the 
principal  sum  of  the  trust  estate  (being  the  surplus  of  ina)me  over  pay- 
ment), $3,163.34;  and  the  then  amount  of  the  special  trust  fund,  in- 
cluding the  addition  thereto  of  all  surplus  interest,  $52,506.36.  On 
April  15,  1885  (Flora  E.  Rogers  having  then  passed  her  majority),  the 
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same  court  made  a  decree  settling  the  accounts  of  the  trustees  of  the 

R<^ers  estate,  including  a  summary  statement  of  the  condition  of  the 
trust  estate  for  the  individual  benefit  of  Flora  E.  Rogers,  which  showed 
receipts  since  the  last  accounting  of  $6,578.47,  payments  of  $3,250  to 
the  guardian  of  Flora  E.  Rogers,  and  to  her  since  her  majority  of  $1,- 
100,  other  payments  of  $381.71,  and  a  total  balance  in  the  fund,  includ- 
ing surplus  income,  of  $55,352.13,  from  which  was  deducted  the  amount 
of  income  received  by  Flora  Rogers  after  she  became  of  i^e  ($606.51), 
leaving  the  amount  of  the  special  estate  and  its  increase,  $54,745.62, 
"the  whole  of  the  net  income  of  which  now  goes  to  the  said  Flora  E. 
Rogers/'  So  that  Flora  E.  Rogers  was  then  formally  and  fully  ad- 
vised that  all  the  accumulated  surplus  income  during  her  minority  had 
been  added  to  the  principal  of  her  separate  trust  fund,  and  she  was  to 
receive  the  income  therefrom,  but  no  part  of  the  principal,  either  orig- 
inal or  the  increment  from  the  unexpended  balances  of  annual  income. 
The  decree  provided  further: 

"It  alao  appearing  from  the  last  aforesaid  aummary  Btatement  that  the 
said  trustees  now  held  as  the  separate  special  estate  of  Flora  E.  Sogers  to 
be  by  them  kept  and  invested,  r^nvested,  received,  and  paid  over  under  the 
directions  of  the  testator  as  expressed  In  his  said  last  will  and  testament,  as 
principal  the  sum  of  ^,745.^  and  as  balance  of  Income  due  her  $606.51. 
It  Is  now  hereby  further  ordered,  adjudged,  and  decreed  that  the  said  trustees 
keep,  invest,  telnTest,  recdve,  and  pay  over  the  said  swarate  special  estate 
as  tlkey  are  In  said  wUl  directed  to  do,  that  tbej  pay  over  to  the  siUd 
Flora  E.  Bogers,  who  has  attained  the  age  ai  21  years  all  the  net  Income 
derived  therefrom,  and  that  they  do  now  pay  to  ber  the  said  balance  of 
fG06^1  remaining  In  their  hands." 

Thereafter  further  decrees  were  made  by  the  Surrogate's  Court  of 
Westchester  county  settling  the  accounts  of  the  trustees,  under  date  of 
June  7,  1886,  July  20,  1887,  July  25,  1888,  September  5,  1890,  and 
November  15, 1893,  all  setting  fcH'th  the  condition  of  the  Flora  £.  Rog- 
ers separate  tmst,  accotmting  to  her  for  the  income  (all  of  which  she 
now  received),  and  showing  the  holding  by  them  of  ttie  corpus  of  the 
fund.  The  decree  of  November  15,  1893,  was  opened  and  set  aside  by 
the  surrogate  to  allow  Mrs.  Westerfield  and  Flora  E.  Rogers  to  file 
objections  to  the  accounts  of  the  trustees,  which  had  no  relation  to  the 
point  under  discussion,  but  had  to  do  with  the  distribution  of  stock  in 
the  Rogers  Locomotive  Company  in  exchange  for  the  stock  in  the 
former  Refers  Company,  and  whether  sudi  new  stock  was  to  be  regard- 
ed as  principal  or  income  of  the  various  trust  funds  in  the  Rogers  es- 
tate, of  which  such  stock  formed  a  part,  a  new  decree  was  made  by  the 
surrc^te  Mardi  16,  1897.-  This  provided  in  part: 

"fTbat  out  of  the  balance  of  the  corpus  of  sold  trust  estate  held  by  said  ac- 
countants in  tmst  Cor  the  lienefit  of  Vlon  B.  BogM»,  ammmtlng,  as  above 
stated,  to  the  sum  of  $103,408^  there  is  to  be  paid  we^uflrter  of  tbe  costs 
and  expenses  at  this  accounting  as  hereinafter  fixed  and  allowed,  to  wit,  the 
sum  of  1774.36,  and  the  balance  of  the  corpus  of  said  trust  fond,  to  wit,  the 
sum  of  1102,6^.03,  Is  to  be,  by  the  said  trustees,  invested,  kept  Invested, 
paid  over,  applied,  and  apiwoprlated  as  In  and  by  said  last  will  and  testament 
they  ordered  and  directed  as  h^eln  adjudged  and  decreed.  That  oat  of  the 
balance  of  Income  of  said  tmst  estate  for  the  benefit  of  Flora  B.  Bogers, 
amounting  as  above  stated  to  the  sum  oC  942,4^24,  the  said  trustees  are  to 
retain  and  pay  to  themselves  as  and  for  their  oommlsslons  herein  and  hereby 
now  allowed  and  adjud^  to  them  the  sum  ot  V4V7.14  eadi,  amountlnc  tn 
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the  aggregate  to  the  sum  of  and  that  they  are  to  forthwith  pay  over 

to  said  Flora  E.  Bogers  the  baUmce  of  said  Income,  to  wit,  the  sum  of  Hh- 
433.96,  taking  her  receipt  therefor." 

From  this  decree  all  parties  appealed  to  the  Appellate  Division, 
where  it  was  affirmed  (22  App.  Div.  428,  N.  Y.  Supp.  175),  and  all 
but  Mrs.  Westerfield  and  Miss  flora  Rogers  appealed  to  the  Court  of 
Appeals,  where  it  was  finally  affirmed  (Matter  of  R<^ers,  161  N.  Y. 
108,  55  N.  £.  393).  In  his  opinion  in  the  Ai^ellate  Division,  Mr.  Jus- 
tice Cullen  called  attention  to  the  fact  that : 

"The  very  provision  oC  the  testator's  will  upon  which  the  referee  and  the 
counsel  for  the  remaindermen  lay  so  much  stress  aa  evincing  the  testator's 
Intent,  to  wit,  that  the  acctuaulaticms  during  the  minority  of  the  life  tenant 
should  not  go  to  that  life  tenant,  but  become  part  of  the  principal  oC  the  trust 
estate,  was  void  (Pray  v.  Hegeman,  92  N.  T.  50B),  and  the  life  tenant  was 
entitled  to  these  accumulations,  whether  in  fact  she  has  received  them  or  not." 

Despite  this  decision  (which  was  handed  down  at  the  November 
term,  1897),  Flora  E.  Rogers  took  no  steps  of  any  kind  to  assert  her 
right  to  the  accumulated  surplus  income  of  her  trust  fund,  and  here- 
after three  additional  decrees  were  made  settling  the  accounts  of  the 
trustees  and  showirig  the  condition  of  the  Flora  E.  Rogers  separate 
trust  fund,  viz.,  on  February  21,  1898,  April  25,  1906,  and  November 
26,  1906.  Thus  we  have  five  decrees  of  the  Surrogate's  Court  treating 
the  suri^us  income  of  the  Flora  £.  Rogers  trust  fund  as  a  part  of  the 
principal  of  such  fund,  and  directing  that  it  be  added  thereto  under  the 
provisions  of  the  will,  all  entered  Before  Flora  E.  Rogers  became  of 
age,  and  eight  similar  decrees  entered  after  she  attained  majority;  the 
last  named  covering  a  period  of  21  years,  the  first  named  of  11  years. 
During  all  this  time  neither  she  nor  any  one  representing  her  ever 
questioned  the  propriety  or  legality  of  such  transfer  of  the  surplus  in- 
come to  the  principal  account.  Fmally,  after  the  death  of  Mrs.  Mar) 
J.  Westerfield,  the  Central  Trust  Company  of  New  York,  as  substi- 
tuted trustee  of  the  trusts  created  by  the  last  will  and  testament  of 
Jason  Rogers,  deceased,  commenced  an  action  in  the  Supreme  Court, 
New  York  county,  against  Flora  E.  Rogers  and  all  otlier  persons  in-  j 
terested  in  the  estate  of  Jason  Rogers,  for  the  settlement  of  its  ac-  ' 
counts,  in  which  Flora  E.  Rogers  appeared  and  answered,  and  in 
which  action  a  jud^ent  was  duly  entered  February  3,  1913  (some  six 
months  before  Flora  E.  Rogers  died),  which  judgment  was  approved 
as  to  form  by  hsr  attorney,  wherel^,  among  other  tilings,  it  was  pro- 
vided : 

"It  Is  further  ordered,  adjudged,  and  decreed  that  said  substituted  trustee 
shall  continue  to  hold  as  substituted  trustee  of  the  trust  created  under  the 
fourth  paragraph  of  the  last  will  and  testament  of  Jason  Rogers,  deceased, 
for  the  benefit  of  Flora  B.  Bogers,  under  satd  fourth  paragraph  of  the  last 
will  and  testament  of  the  said  decedent,  the  balance  of  principal  held  on 
the  ISth  day  of  March,  1912,  amounting  to  $58.18  in  cash  and  securltlee  of  the 
value  of  $46,349,  in  all  946,303.19,  as  shown  by  schedule  B  of  Its  accounts 
upon  the  trusts  set  forth  in  said  last  will  and  testament. 

"It  is  further  ordered,  adjudged,  and  decreed  that  the  said  sub^tuted 
.trustee  shall  pay  and  distribute  the  income  of  the  said  trust  created  tor  the 
•benefit  of  Flora  B.  Bogers  under  the  fourth  paragraidi  of  the  last  wlli  and 
.testKment  of  the  saUl  deoedoit,  rttnalnlng  in  tta  hands  on  the  18tb  day  of 
Maxdiy  laastt  aa  shown  by  ttiUs  H  of  Its  aoooanu^  »nouiitlng  to  la.TTft.T'^  as 


Sup.  Ct) 


OBNTBAL  TRUST  CO.  V.  FALCK 


491 


follows :  (fl)  To  Itself,  as  unpaid  coinmlaslons  as  snbsUtnted  trustee,  tlie  sum 
of  $5.20.  (b)  To  Flora  B.  Sogers,  pursuant  to  the  terms  and  oondlttons  of 
said  fourth  ittragraph  of  the  said  last  will  and  testament  of  the  decedent,  the 
sum  of  92,774.43." 

The  two  facts  which  are  salient  throughout  the  history  of  these  pro- 
ceedings are:  First,  that  Flora  E.  Rogers  in  her  lifetime  never  ques- 
tioned the  validity  of  the  direction  in  ue  will  for  the  accumulation  of 
income  during  her  minority ;  and,  second,  that  the  issue  of  the  validity 
of  such  direction  v/as  never  squarely  presented  to  any  court,  for  every 
one  treated  the  direction  as  lawful  and  valid,  and  proceeded  accord- 
ingly. It  is  argued  with  much  force,  following  Pray  v.  Hegeman,  98 
N,  Y.  351,  that  these  prior  decrees  and  judgment  are  res  adjudicata, 
and  that  the  direction  for  accumulation  must  still  be  held  valid,  al- 
though concededly  it  is  invalid.  I  do  not  think  that  either  the  doctrine 
of  res  adjudicata  or  of  estoppel  constitutes  a  bar  to  the  proper  deter- 
mination of  the  legal  rights  of  the  parties  as  now  squarely  presented  in 
this  action  for  the  construction  of  the  wiU.  As  has  been  heretofore 
shown,  Mr.  Justice  CuUen  said  that  the  provision  for  accumulation  was 
invalid.  In  the  accountings  in  the  Surrogate's  Court  nothing  was  di- 
rected to  be  done  in  reference  to  the  validity  of  the  direction  for  ac- 
cumulation, save  to  order  that  the  surplus  income  should  be  added  to 
the  principal  of  the  trust  funds  and  paid  as  directed  1:^  the  Will,  or,  in 
certain  cases,  that  in  the  event  of  the  death  of  either  daughter  without 
issue  the  share  of  the  one  so  dying  should  fall  into  the  residuary  es- 
tate. Nothing  was  done  by  the  trustees  or  by  any  one  else  in  reliance 
upon  these  decrees  which  cannot  now  be  undone,  no  moneys  were 
paid  out  upon  the  faith  of  SHch  decrees,  no  liabiHties  incurred  by  the 
trustees  thereunder,  and  all  the  provisions  upon  this  subject  in  the  de- 
crees amount  to  no  more  than  a  direction  as  to  the  manner  of  keeping 
the  accounts  of  the  estate  and  never  constituted  a  judicial  declaration 
that  the  provision  for  accumulaition  was  valid.  The  surplus  of  the  ac- 
cumulations is  still  in  the  hands  of  the  trustees.  This,  it  seems  to  me, 
brings  the  case  within  the  doctrine  laid  down  in  Bowditch  v.  Ayrault, 
138  N.  Y,  222-231,  33  N.  E.  1067,  1069,  where  the  court  said: 

"The  part  payments  made  by  the  trustees  upon  the  several  past  account- 
ings made  by  them  must  remain  unaffected  by  our  decision  herein.  Those  ac- 
countings have  been  approved  by  the  surrogate,  and  must  be  regarded  as 
concduBiTe  upon  all  past  transactions  and  payments  covered  by  then).  Tbey 
form  no  bar,  however,  to  th«  proper  decision  of  the  question  now  presented 
as  to  the  distribution  ot  the  property  now  in  the  bands  of  the  trustee." 


So  in  Matter  of  Hoyt,  160  N.  Y.  607-618,  5S  N.  E.  282,  285  (48  U 
R.  A.  126),  the  court  held : 


"The  decrees  In  the  former  accountings  are  binding  upon  the  daughter  of 
the  testator  as  to  the  amounts  therein  involved,  and  will  not  be  affected  by 
our  decislMi  berdn;  but  this  does  not  prevent  bet  from  raising  the  question 
DOW  as  to  the  distribution  of  the  money  in  the  bands  of  the  trustees." 

And  in  Bailey  v.  Buffalo  Loan  &  Trust  Co.,  151  App.  Div.  166-172, 
135  N.  Y.  Supp.  344,  348,  the  court  said : 

"It  Is  contended  further  that  the  plaintiff  is  estopped  from  maintaining  the 
action  by  the  proceedings  in  the  Surrogate's  Court,  for  the  probate  of  the 
will,  the  decree  upoa  the  final  «ocountIns,  bis  acquiescence  la  all  that  has  been 
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done  in  admlnlsterli^  the  estate  and  the  distribution  of  the  Income,  extend- 
ing over  a  period  of  17  years,  with  full  knowledge  on  his  part  ot  all  the 
circumstances  and  the  provisions  of  tlie  will.  I  do  not  see  how  the  probate 
of  the  will,  nltbongh  at  the  Instance  of  the  plaintiff,  can  have  that  effect,  as 
the  qnestloQ  of  the  construction  of  the  will  was  not  involved  In  tliat  proceed- 
ing, and  although  the  decree  upon  the  accounting  is  condualve  as  to  the 
plaintiff  upon  the  distribution  of  the  fund  up  to  that  time,  Including  the 
setting  aside  and  transferring  of  the  trust  fund  to  the  trnst  company.  Ches- 
ter V.  Buffalo  Car  Manufactumg  Co.,  70  App.  Dlv.  443  [75  N.  T.  Supp.  428; 
Id.]  183  N.  Y.  425  [70  N.  E.  480].  I  do  not  thinlE  the  decree  In  effect  deter- 
mined the  validity  of  the  clause  of  the  will  in  Question  or  controlled  Ose  dis- 
position of  the  fund  thereafter.  That  question  was  not,  a«  It  seems  to  me, 
Involved  in  the  accounting." 

In  reversing  this  judgment  upon  other  grounds  (Bail^  v.  Buffalo 
I^n,  Trust  &  Safe  Deposit  Co.,  213  N.  Y.  525.  107  N.  E.  10+3)  the 
court  said: 

"The  defendants  cannot  dtfeat  this  action  on  the  ground  of  estoppel  by 
reason  of  the  proceedings  in  the  Surrogate's  Court  upon  the  probate  of  the 
will  and  the  decree  on  the  final  accounting,  in  connection  with  the  alleged 
acquiescence  of  plaintiff  in  the  distribution  of  the  income.  Upon  the  probate 
of  the  will,  or  upon  the  final  accounting  by  the  executors,  the  surrogate  was 
not  asked  to,  neither  did  be,  construe  the  provisions  of  the  will  of  the  testator. 
The  only  Issues  determined  by  the  surrogate  were :  First,  the  capacity  of  the 
testator  to  make  a  will  and  that  the  same  was  pnn^erly  executed ;  seo«idIy, 
that  the  executors  had  properly  accounted  tor  all  of  the  iiropcvty  of  Uie 
testator.  The  right  of  idaintUI  to  the  amount  of  the  trust  fund  as  TMlduair 
legatee  by  reason  of  the  Invalidity  the  fourth  clause  of  the  will  was  not 
an  Issue  before  the  surrogate  or  determined  by  him  In  either  of  the  proceed- 
ings. The  decrees  made  by  the  surrogate  did  not  involve  the  questions  at 
issue  in  this  action,  and  were  not  operatlTe  as  an  estoppeL  Budd  t.  OomelU 
171  N.  T,  114  [63  N.  B.  823]." 

The  court  held  that  the  decree  upon  the  accounting  was  conclusive 
upon  the  plaintiff  in  that  action  as  to  the  distribution  of  the  funds  of 
the  estate  up  to  the  time  of  the  entry  of  the  same.  These  cases,  it 
seems  to  me,  establish  the  propositicm  that  despite  prior  concededly 
erroneous  directions  as  to  the  distribution  of  the  property  in  the  hands 
of  the  trustees,  where  such  property  has  not  been  distributed  but  still 
remains  intact,  the  court  can,  in  a  suitable  action,  give  the  proper  deci- 
sion of  the  question  as  to  the  validity  of  any  provision  of  the  will. 
There  is  no  doubt  that  in  this  case  the  proper  decision  of  the  question 
before  the  court  is  that  the  provision  for  accumulation  was  and  is  in- 
valid. The  same  argument  leads  to  a  similar  conclusion  as  to  the 
force  to  be  given  to  the  judgment  in  the  one  Supreme  Court  action  be- 
fore  the  present,  for  there  the  question  of  the  validity  of  this  direc- 
tion for  accumulation  was  not  raised,  nor  was  anything  done  upon  the 
faith  of  that  judgment  by  the  trustees  or  any  one  else,  which  affects 
the  present  decision. 

The  appellants  claim  that  the  statute  of  limitations  bars  the  Rogers 
estate  from  asserting  its  right  to  have  the  provision  adjudged  invalid, 
but  that  statute  has  no  application  to  the  present  action  which  is  one 
brought  by  the  trustee  itself  for  the  construction  of  the  will ;  and  as  be- 
tween the  trustee  and  the  cestui  que  trust,  in  the  case  of  an  express 
trust,  the  statute  of  Iimitati(His  has  no  application  and  no  lengm  of 
time  is  a  bar.  Ferry  on  Tru3ts  (6th  Ed.)  §  863 ;  BaUey  v.  Buffalo 
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T.  &  S.  D.  Co.,  213  N.  Y.  541,  107  N.  E.  1043;  Matter  of  Camp,  126 
N.  Y.  389,  27  N.  E.  799;  Zebley  v.  Farmers'  L.  &  T.  Co.,  139  U.  Y, 
461,  34  N.  E.  1067.  None  of  the  prior  proceedings  or  actions  having 
been  for  a  construction  of  the  will  in  which  the  provi^on  in  question 
was  involved,  and  no  final  disposition  of  any  property  haying  been 
made  by  the  trustees  upon  the  faith  of  such  decrees  or  judgment,  there 
is  no  estoppel  nor  does  the  doctrine  of  res  adjudicata  bar  the  proper 
construction  of  the  clause  of  the  will  under  consideration  and  a  decla- 
ration that  the  same  is  invalid. 

The  judgments  appealed  fron  should  therefore  be  in  all  respects  af- 
firmed, with  costs  to  all  parties  appearing  upon  this  appeal  payable  out 
of  tile  fund. 

LAUGHLIN,  J.,  concurs. 


<0B  MlBC.  576) 

WALOEN  T.  FELLBB. 
(Supreme  Gonrt,  Special  Term,  Alleganr  County.  Uaidi,  tBHT.) 

1.  EePLEVIN  <B=>4 — DeTEBMI NATION  OF  LeQAX  TiTI.K  TO  IBXiLUTJ. 

Plaintiff  cannot  maintain  an  action  of  replevin  to  recover  possession 
of  a  paper,  claimed  by  her  to  bave  been  executed  and  delivered  dstttid- 
ant,  creating  in  plabitllf  a  life  estate  In  realty,  elnce  an  adjudication 
that  there  was  a  duly  executed  and  delivered  instrument  creating  a  life 
estate  In  plaintiff  would  be  an  adjudication  that  plaintiff  had  legal  title 
to  a  lUe  estate,  and  sudi  title  cannot  be  det^mlned  In  a  replevin  action. 

[Bd.  Note. — For  other  cases,  see  Replevin,  Cent.  Dig.  H  4-19,  21-26.] 

Z.  RKPUVIN  ^S»4 — BKCQVEBT  op  and.  DETBSHIKZHO  TiTU  TO  BKAIiTT. 

RepleTln  will  not  lie  to  recover  realty,  or  to  determine  title  to  realty. 
[Ed.  Note.~For  other  cases,  see  Replevin,  Cent  Dig.  ff  4-19,  21-20.] 

8.  Rkflbvin  i8-j1   RBCovmT  or  Dkkd. 

Iteplevin  will  not  lie  to  recover  a  deed,  where  the  title  to  land  Is  in- 
volved. 

tEd.  Note.— Sy>r  other  casee.  see  Replevin,  Gent.  Dig.  M  4-19,  21-26.]. 

4.  BePIAVIN  «S>4 — TiTLK  DBKn. 

Though  replevin  will  lie  merely  to  recover  posseealm  ot  the  specific 
paper,  and  not  to  test  title  to  the  land  conveyed,  the  writ  will  not  He 
for  the  unlawful  taking  or  detention  of  a  title  deed,  where  there  la  a  dis- 
pute about  Its  d^very,  and  the  controversy  taivolves  determination,  of 
titie  to  the  land  described  in  the  deed. 

[Bd.  Note.— -For  other  cases,  see  Beplevln,  Gent  Dig.  ||  4-19^  21-26.] 

Action  by  Flora  Walden  against  Una  W.  Feller.  Complaint  dis- 
missed. 

Lee  Fassett,  of  Wellsville,  for  plaintiff. 

Jesse  L.  Grantier,  of  Wellsville,  for  defendant 

BROWN,  J.  [1]  The  plaintiff  seeks  the  possession  of  a  paper 
claimed  by  plaintiff  to  have  been  executed  and  delivered  by  the  defend- 
ant, creating  in  the  plaintiff  a  life  estate  in  certain  premises.  The  de- 
foidant  denies  the  execution  and  delivery  of  the  instrument  in  ques- 
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tion.  The  existence  of  the  paper  is  the  issue  presented.  The  plain 
has  no  legal  claim  to  the  life  estate  in  question,  except  by  virtue  of 
paper.  Before  possession  of  the  paper  could  be  awarded  to  the  pla 
tiff,  a  finding  must  be  made  that  it  in  fact  was  executed  and  delivcn 
such  a  finding  necessarily  determines  the  title  to  the  real  estate 
question.  An  adjudication  that  there  was  a  duly  executed  and  del 
ered  instrument  creating  a  life  estate  in  the  plaintiff  upon  the  issi 
presented  by  the  pleadings  and  proof  would  be  an  adjudication  t 
the  plaintiff^  has  the  legal  title  to  a  life  estate  in  the  premises.  Si 
title  cannot  be  determined  in  a  replevin  action. 

[2]  Replevin  will  not  lie  for  the  recovery  of  real  property.  It  d 
not  lie  for  the  purpose  of  determining  title  to  real  estate.  Cbbbey 
Replevin,  §  56. 

[3]  Replevin  will  not  lie  to  recover  a  deed,  where  the  title  to  k 

is  involved  in  the  action.   34  Cyc.  1358. 

Replevin  will  not  lie  for  the  recovery  of  a  deed,  where  there  i 
question  whether  it  was  delivered  or  not,  and  the  title  to  the  land  i 
be  involved  in  the  action ;  title  cannot  be  tried  in  this  way.  Cobbey 
Replevin,  §  79. 

[4]  While  it  is  true  that  a  writ  of  replevin  will  lie  for  the  recov 
of  a  deed,  when  the  object  is  to  recover  possession  of  the  specific  pai 
and  not  to  test  the  right  to  the  land  which  it  in  terms  conveys, 
writ  will  not  lie  for  the  unlawful  taking  or  wrongful  detention  o 
title  deed,  where  there  is  a  dispute  about  its  delivery,  and  the  cont 
versy  involves  determination  of  title  to  the  land  described  in  tlie  dc 
The  real  controversy  here  is  as  to  the  title.  The  real  issue  in  the  c 
is  whether  deed  was  delivered,  and  the  court  should  have  enterei 
judgment  of  nonsuit.    Christenson  v.  Hanna,  183  111.  App.  115. 

The  precise  question  here  presented  does  not  seem  to  have  been 
cided  in  this  state.   The  decisions  of  sister  states  are-  in  harmony 
holdii%  that,  if  the  title  to  real  estate  must  necessarily  be  determinec 
order  to  award  possession  of  title  deeds,  an  action  in  replevin  wi!l 
lie.   Flannigan  v.  Goggins,  71  Wis.  28,  36  N.  W.  846;  Pasterfielc 
Sawyer,  132  N.  C.  258,  43  S.  E.  799;  Hooker  v.  Latham,  118  N. 
179,  23  S".  E.  lOCM;  Simmonsen  v.  Curtis,  43  Minn.  539, 45  N.  W.  11 
Walker  v.  Daly,  80  Wis.  222,  49  N.  W.  812;  Daggett  v.  Daggett, 
Mass.  516,  10  N.  E.  311. 

The  fact  that  plaintiff  seeks  to  recover  as  her  damages  by  reason 
her  inability  to  recover  possession  of  the  specific  paper  her  &Kpect 
expenses  to  be  incurred  in  prosecuting  an  equity  action  to  establish 
title  to  a  life  estate  is  an  admission  that  tne  real  purpose  of  this 
plevin  action  was  to  determine  her  claim  to  the  real  estate. 

The  plaintiff's  complaint  must  be  dismissed. 
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(Sni^enie  Oonrt,  Spedal  Term,  Ifonroe  Gouzitar.   Apiil  18,  1017.) 


SKS  AND  BARKINa  «=150 — "OVEBDRAFT" — ACTION — OoMPLAINT. 

An  "overdraft"  by  a  depositor  of  a  bank  Is  In  the  nature  of  a  loan  made 
at  tbe  request  of  the  depositor,  and  Implies  a  promise  to  pay ;  and  no 
allegation  of  a  promise  to  pay  Is  necessary  in  a  complaint  upon  an  over- 
draft due  to  the  issuance  of  a  New  York  draft  which  exceeded  tbe  bal- 
ance In  a  depositor's  account 

rEd.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  S|  465, 
464%. 

For  otbet  definitions,  see  .Words  and  FbraBes,  First  and  Seocuid  Series. 
Overdraft] 

\ction  by  Anne  E.  Becker  and  J.  Wade  Becker,  as  administrators 
the  estate  of  De  Witt  C.  Becker,  .deceased,  against  D.  Buren  Fuller 
1  the  Town  of  Pcrinton.  Demurrer  to  comphint,  filed  by  defendant 
Her,  overruled. 

Lewis,  McKay  &  Bown,  of  Rochester,  N.  Y.,  for  plaintiffs. 
Werner  &  Harris,  of  Rochester,  N.  Y.,  for  defendant  Fuller. 

RODENBECK,  J.  Defendant  Fuller  alone  demurs  to  the  complaint 
the  groimd  of  its  insuificiency.  The  complaint  states  a  cause  of 
ion  for  overdraft  of  funds  of  &e  bank  formerly  conducted  by  the 
JntifFs  intestate.  The  complaint  allies  that  Fuller  was  a  town 
lector  and  kept  an  account  at  the  bank;  that  he  obtained  a  New 
►rk  draft  from  the  bank,  which  was  charged  to  his  account  and  over- 
:w  it  in  the  sum  of  $1,109.87;  that  subsequent  deposits  were  not 
[ficient  to  meet  the  overdraft;  and  that  there  is  due  the  plaintiffs 
such  overdraft  the  amount  for  which  judgment  is  demanded.  The 
egati<Hi  that  defendant  Fuller  overdrew  his  account  is  not  a  con- 
tsion  of  law,  but  a  statement  of  fact,  which  is  accompanied  by  the 
rther  statement  that  this  was  accomplished  by  obtaining  a  New 
trk  draft,  the  amount  of  which  was  charged  to  his  account  The 
Lnsaction  is  in  the  nature  of  a  loan  made  at  the  request  of  the  defcnd- 
t  Fuller,  upon  an  implied  promise  to  repay  the  same. 
Where  a  New  York  draft  is  issued  to  a  depositor,' and  the  amount 
charged  to  his  account,  which  is  insufficient  to  meet  the  draft,  such 
(tifficiency  constitutes  an  overdraft,  and  no  allegation  is  necessary, 
a  complaint  upon  the  overdraft,  of  a  promise  to  pay,  as  the  over- 
aft  is  in  the  nature  of  a  loan  made  at  the  request  of  the  depositor, 
lo  impliedly  promises  to  pay  the  same.  Morse  on  Banks  &  Banking 
h  Ed.)  §  357;  People's  National  Bank  of  Middleton  v.  Rhoades, 


Boyce  (Del.)  65,  90  Atl.  409;  Hudson  Trust  Co.  v.  Chappelle,  108 
Y.  Supp.  1005. 

The  demurrer  is  overruled.   So  ordered. 
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DAIAYMTLB  T.  80HWABTZ. 

(Supreme  Oourt,  Appellate  Division,  First  DepartmeDt.   April  20,  1917 

1.  LiurrATioN  of  Actions  «=!»2(1^— What  Law  Governs. 

A  cause  of  action  arising  in  anotber  state,  not  barred  by  the  statute 
limitations  of  tbat  state,  because  of  absence  of  defendant  there^m 
not  barred  by  such  statute  In  New  York. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent.  Dig, 
4,  6.] 

2.  LniiTATioN  OF  Actions  «=>16&— What  Law  QovEBna 

A  resident  of  New  Tork,  whose  liability  on  a  cause  of  action  arising 
another  state  Is  not  barred  by  limitations  of  that  state,  because  of 
absence  therefrom,  may  still  claim,  against  such  cause  ct  aOloi,  the  j 
taction  ot  the  New  York  statnte  of  limitations. 

[Ed.  Note.— For  other  cases,  see  limitation  of  Actions,  Cent.  Dig.  |  6 

3.  PUEADINO  «=»409(1) — DXNIAL  ON  INFOBUATION  AND  BELIEF. 

The  objection  that  a  denial  Is  only  on  information  and  beUef  she 
be  raised  by  motion  before  trlaL 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent.  Dig.  ff  1570, 1377,  IS 
1883.] 

4.  Bills  and  Notes  <8=>475 — ^Denial — AnuissiON  bt  Failuek  to  Dent. 

In  action  on  a  note,  where  dne  assignment,  transfer,  and  delivery  v 
pleaded  by  plaintiff,  denial  of  the  "assigninent,"  without  denial  of 
transfer  and  delivery,  la  an  admission  of  due  transfer  and  delivery. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  H  U 
1518,  1556.] 

5.  Bills  anu  Notes  <S=>443 (3)— Transftb. 

Where  there  is  due  delivery  and  transfer  of  a  note,  assignment  to 
transferee  Is  not  essential  to  his  ri^t  to  sue  thereon. 
[Ed.  Note.— For  otber  cases,  see  Bills  and  Notes,  Omt.  Dig.  f  138Q 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Samuel  C.  Dalrymple  against  Moses  Schwartz.  Fror 
judgment  entered  upon  a  verdict,  directed  by  the  court  after  tria] 
Trid  Term,  defendant  appeals.   Reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLH 
DAVIS,  and  SHEARN,  JJ. 

Edwin  T.  Taliaferro,  of  New' York  City,  for  appellant 
D.  W.  Steele,  Jr.,  of  New  York  City,  for  respondent 

SHEARN,  J.  The  notes  in  suit  were  executed  and  indorsed  by 
defendant  at  Louisville,  Ky.,  in  1892  and  1893,  and  all  matured  pi 
to  January  1,  1894.  The  defendant,  as  the  plaintiff's  reply  alleged, ; 
as  the  defendant  testified,  removed  from  the  state  of  Kentucky  es 
in  1894,  and  has  not  since  resided  in  that  state.  The  testimony  of 
defendant  was  that  he  had  during  said  period  resided  continuously 
the  state  of  New  Yoric,  in  which  state  he  voted.  The  answer  sets 
the  statute  of  limitations  of  Kentucky  and  New  York. 

[1,  2]  The  Kentucky  statute  is  unavailing,  because  that  statute,  1 
ours,  excludes  from  the  time  of  its  rurming  the  period  of  defenda: 
absence  from  the  state.  It  was  held  by  this  court  in  tsenberg  v.  Ri 
ier*  145  App.  Div.  256,  130  N-  Y.  Supp.  27,  that  in  cases  where  i 
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sought  to  apply  in  this  state  the  statute  of  limitations  of  a  forei^  state 
this  coiut  will  apply  the  statute  as  a  whole  and  deduct  from  ^e  time 
of  its  nmniiig  the  period  of  absence  from  the  state  where  the  <^tise  of 
action  accrued.  Defendant's  counsel  claims  that  this  case  is  inapplica- 
ble because  it  construed  section  390a  of  the  Code,  which  was  not  en- 
acted until  1902,  at  which  time  more  than  six  years  had  passed  since 
the  maturity  of  the  notes.  While  it  is  true  that  the  court  was  constru- 
ing the  effect  of  section  390a,  the  court  was  at  the  same  time  deciding 
whether  in  a[^lying  a  foreign  statute  of  limitations  it  would  ccmsider 
the  foreign  statute  in  its  entirety,  and  if  the  case  had  arisen  prior  to 
1902  tlic  decision,  on  principle,  would  have  been  the  same.  But  this 
is  not  very  important  because,  assuming  that  defendant's  testimony  is 
true,  the  action  is  barred  by  our  own  statute.  As  Mr.  Justice  Scott  said 
in  the  Isenberg  Case,  supra : 

"The  effect  of  section  390fl  of  the  Code  of  Clrll  Procedure  Is  not  to  substi- 
tute tSie  foreign  statute  of  limitations  for  our  own,  but  to  Impose  It  as  an 
additional  Umltation.  Thoa  ma  actkn,  whether  by  a  resldeiit  or  ntmrealdait, 
must  be  brought  witbin  the  time  llmUed  hy  our  general  statute  of  limitatlinui ; 
and,  if  It  arose  In  a  for^gn  state  In  faTOT  of  a  nonreeldent,  It  cannot  be 
iMvoght  after  the  time  limited  by  the  laws  of  the  state  In  which  the  cause 
of  action  arose.  Thus  a  resident  of  this  state,  If  not  protected  by  the  laws  of 
the  state  In  which  the  cause  of  action  arose,  by  reason  of  his  continued  ab- 
sence tkom  that  state,- may  >tlU  claim  the  protectLon  of  oar  own  statute  of 
Umltattona.'* 

It  was  therefore  error  for  the  learned  trial  justice  to  direct  a  ver- 
dict for  the  plaintiff  when  the  uncontradicted  testimony  of  the  de- 
fendant, if  believed,  established  that  the  action  was  barred  hy  the  stat- 
ute. Considering  llie  manner  in  which  Ibe  defendant  gave  his  testi- 
mony and  the  fact  of  his  interest,  althoi^  his  testimony  was  tmcon- 
tradicted,  plaintiff  was  doubtless  entitled  to  have  the  case  submitted 
to  the  jury ;  but  it  should  have  been  with  tiie  instruction  to  find  for 
the  defendant  in  case  defendant's  testimixiy  was  believed  by  the  jury, 
for  in  no  aspect  of  the  case  was  plaintiff  entitled  to  a  direction  of  a 
verdict  in  his  favor. 

[3j  Defendant  contends  that  the  complaint  should  have  been  dis- 
missed at  the  conclusion  of  plaintiff's  case  because  of  failure  to  prove 
one  of  Uie  series  of  assignments  through  which  plaintiff's  title  to  the 
notes  is  derived.  The  notes  were  all  originally  discounted  in,  and  be- 
came the  property  of,  the  Louisville  Deposit  Bank.  The  complaint  al- 
leges that  the  Louisville  Deposit  Bank  duly  assigned,  transferred,  and 
delivered  the  notes  to  the  German  National  Bank  of  Louisville,  Ky.,  as 
collateral  security  for  a  loan  of  $200,000,  and  thereafter,  in  1893,  the 
Louisville  Deposit  Bank  made  an  assignment  for  the  benefit  of  its  cred- 
itors and  was  thereafter  liquidated ;  further,  that  in  1897  the  German 
Naticml  Bank  was  by  the  Comptroller  of  the  Current  of  the  United 
States  placed  in  the  hands  of  Joseph  W.  Norvell  as  receiver,  and 
among  the  assets  transferred  to  &e  receiver  were  said  notes;  ^at 
Norvell  duly  assigned,  transferred,  and  delivered  the  notes  to  George 
H.  Fletcher  in  1902 ;  and  that  Fletcher  duly  assigned,  transferred,  and 
delivered  them  to  the  plaintiff  in  June,  191 L  The  answer  attempts  to 
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deny  the  ass^nments  on  infonnati(»i  and  belief.  The  form  of  the  de- 
nial is  defective,  but  advantage  should  have  been  taken  of  this  by  mo- 
tion bfcfore  trial.  The  plaintitf  proved  the  assignments  from  NorveU 
to  Fletcher  and  from  Hetcher  to  the  plaintiff ;  but  no  proof  was  of- 
fered of  the  assignment,  transfer,  or  deliveiy  by  the  Louisville  Deposit 
Bank  to  the  German  National  Bank. 

[4,  5]  Treating  the  denial  as  sufficioit  for  the  purposes  of  the  trial, 
it  appears  that  &e  defendant  merely  attempted  to  deny  that  the  "as- 
signm^ts"  of  the  several  promissMy  notes  were  made.  There  is  no 
denial  that  the  notes  were  "duly  transferred  and  delivered"  by  the 
Louisville  Deposit  Bank  to  the  German  National  Bank,  and  if  they  were 
duly  transferred  and  delivered  the  denial  of  the  assigmnent  is  of  no 
consequence.  Accordingly,  as  the  answer  admitted,  by  not  denying, 
that  the  notes  were  duly  transferred  and  delivered,  there  was  no  fail- 
ure of  proof  because  the  plaintiff  failed  to  prove  that  they  were  "as- 
signed. Furthermore,  defendant,  who  was  the  president  of  the  Louis- 
vUle  Deposit  Bank  at  the  time  of  the  transactional  testified  that  the 
Louisville  Deposit  Bank  borrowed  mtmey  from  the  German  National 
Bank,  and  these  notes  were  transferred  to  the  latter.  Testimony  to 
the  same  effect  was  given  by  the  witness  Oppenheimer.  The  only  ques- 
tion in  the  case,  therefore,  was  the  bar  of  the  statute  of  limitations- 
Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event  Order  filed.  All  concur. 


8ZWBNTO  jnOKUFO  liET  DHAUGTSTGS  (St  Joseph  Soe.)  lUNHAT- 

■     TAN  SAV,  INST. 

(Snpreme  Ckinrt,  Appellate  Division,  nrst  Deportment.  April  IS,  1017.) 

1.  Bares  an0  Bahkino  «sa8(XL(^ — Savinqb  Bawk— iJABnar  oir  Fobqbd 

Drafts* 

Where  the  by-laws  of  a  savings  bank  prorided  that  payments  made  to 
persons  produdng  passbooks  should  be  valid,  the  bank  was  only  required 
to  exercise  reasonable  care  In  determining  the  g^raineness  of  slgnatares 
<m  a  dm^  yrhea  the  bank  Uicb.  was  also  presented. 

[Ed.  Note.— For  other  eases,  see  Banks  and  Banking,  Ooit  Dig.  H  11S9, 
1106-1168.] 

2.  Banks  and  Banking  €=>148(1) — Cashing  Fobqed  Draft — Liabilitt. 

A  commercial  bank  Is  liable  as  a  matter  of  law  for  paying  a  draft  upon 
a  forged  signature. 

[Ed.  Note.— For  other  cases,  see  Baoks  and  Banking,  Cent.  l>lg.  |  439.] 

3.  Banks  and  Banking  *=9306(6)— Savinqs  Bask— Jubt  Question. 

Wheti^r  a  savings  bank  exercised  reasonable  care  in  cashing  a  draft 
upon  forged  IndcHrsemoitB  was  a  Jury  question,  where  the  draft  clerk  and 
paying  teller  coniMdered  tJie  indwsements  genuine  tq;>on  comparing  them 
with  the  signatures  filed  with  the  bank. 

[Ed^  Note^-iFDr  other  cases,  see  Banks  and  Banking.  Gent.  Dig.  H 

ues,  Ilea.]  
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yss  AND  BAnnMo  «e»149— Fobqxd  Iiidobbeiieht  or  Check—  JDuwuCft 

Where  a  savings  bank  gave  a  depositor  a  check  upon  anotner  oanK^ 
rhlch  cashed  it  upon  forged  Indorsements,  the  drawee  bank  could  not 
awfully  chaise  the  amount  against  the  savings  bank. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  IS-463,. 
54.] 

AKS  AND  BAftKIItO  «S»;i01{l) — ^PaTMIHI  BT  CHECE. 

A  savings  bank's  delivery  of  a  chedc  to  a  depositor  does  not  constitute 
aymeut.  since,  if  the  drawee  bank  refused  payment,  tbe  depositor's  only 
emedy  would  be  against  the  savings  bank. 

[Ed,  Note.— Few  other  cases,  see  Banks  and  Banking,  Cent  Dig, 
159.  1182,  11T2,  1173,  1176.] 

NKS  AND  BAinnnO  ^148(2) — GASBINO  FOBOED  CmWK—IilABIUTT. 

A  drawee  bank  te  liable  In  oonversUm  jEor  cubing  a  dieck  npon  forged 
odonianenta. 

[Ed.  Note^For  other  cases,  see  Banks  and  Banking.  Gent  Dig.  U  43S,. 
40,  441.1 

MK8  ANU  Banking  «s»301(1)— Paticent  Bt  Cheok—Foboed  Ihdobsk- 

ENT. 

Where  a  savings  bank  delivered  to  a  depositor  a  check  drawn  on  an> 
tlier  bank,  which  cashed  it  upon  forged  indorsements  and  charged  such 
mount  against  the  drawer  bank,  there  was  no  payment  which  prevented 
le  depositor  from  suing  the  savings  bank  on  the  original  deposit. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  H 
ISO,  1162,  1172,  1173,  1176.] 

tpeal  from  Trial  Term,  New  York  County, 
tion  by  the  Szwento  Juozupo  Let  Draugystes  (St  Joseph  Society^ 
St  the  Manhattan  Savings  Institution.    Judgment  for  plaintiff^ 
lefendant  appeals.  Affirmed. 

gued  before  CLARKE.  P.  J.,  and  LAUGHUN,  SCOTT,  DA- 
and  SHEARN.  JJ. 

orge  C.  Holt,  of  New  York  City  (Henry  W.  Kennedy,  of  New 

;  City,  on  the  brief),  for  appellant 

via  C.  Cass,  of  New  York  Ci^,  for  respwident 

lUGHLIN,  J.  The  plaintiff  is  a  membership  corporation,  and 
ought  this  action  to  recover  a  balance  of  $2,976.74  claimed  to 
been  on  deposit  to  its  credit  on  the  23d  d^  of  September,  1914, 
the  defendant,  which  is  a  savings  bank.  The  defendant  pleaded 
on  the  14th  day  of  August,  1914,  it  paid  to  the  plaintiff  $2,000» 
t  admitted  liability  for  the  balance.  'Hie  verdict  was  directed  for 
xitire  amount  claimed. 

ere  is  no  controversy  with  respect  to  the  facts.  The  appeal  pre- 
a  question  of  law  only  with  respect  to  whether  there  was  a  pay- 
of  $2,000  by  the  defendant.  The  alleged  payment  was  made 
e  time  stated,  on  the  presentation  of  the  passbook  by  the  presi- 
of  the  plaintiff  and  a  draft,  to  the  order  of  its  trustees,  on  the 
idant,  under  the  seal  of  the  plaintiff,  and  signed  by  its  president, 
n  the  names  of  its  trustees,  whose  signatures  were,  to  the  knowl- 
o£  the  defendant,  required  to  authorize  payment  The  signatures 
e  trustees  had  been  forged  by  the  president.  The  draft  clerk  of 
defendant  compared  the  signatures  on  the  draft  with  genuine 
tures  on  file  with  the  defendant,  and  was  of  opinion  that  they 
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were  genuine.  He  made  the  usual  entry  in  the  daybook  of  th< 
fendant  and  in  the  passbook  of  the  amount  to  be  drawn,  and  : 
livered  the  draft  to  plaintiff's  president,  and  sent  the  passbook  t< 
paying  teller,  who,  on  presentation  to  him  of  the  draft,  and  after 
paring  the  si^atures  with  the  genuine  signatures,  and  being  of  i 
ion  that  they  were  all  the  same,  delivered  to  the  president  of  the  i 
tiff  defendant's  check  for  $2,000  drawn  to  the  order  of  the  pla 
on  the  Citizens'  Central  National  Bank,  which  was  a  commercial 
in  which  defendant  had  a  deposit  account. 

The  by-laws  of  the  defendant  provided,  among  other  things, 
drafts  on  deposits  might  be  made  by  the  depositor  personally  or  I 
order  in  writing,  but  that  no  person  should  have  a  right  to  dei 
either  principal  or  interest  wiliiout  producing  the  passbook,  in  < 
that  the  payment  might  be  entered  therein;  that  payments  migl 
made  "in  specie,  bills,  or  by  checks,"  and  that,  while  the  officers 
clerics  would  endeavor  to  prevent  fraud  on  depositors,  all  payn 
made  to  persons  producing  the  passbook  should  be  "good  and 
payments." 

[1-3]  The  passbook  having  been  presented,  it  is  conceded  tha 
defendant,  notwithstanding  tiie  by-law,  was  bound  only  to  ex< 
reasonable  care  in  determining  the  genuineness  of  the  signature 
the  draft,  and  that  a  question  of  fact  was  presented  with  respe 
whether,  in  accepting  the  draft,  it  was  guilty  of  negligence,  alth 
a  commercial  bank  would  be  liable  as  matter  of  law  for  paymei 
a  forged  signature,  and  the  authorities  so  hold.  Appleby  v.  Erie  C 
ty  Savings  Bank,  62  N.  Y.  12 ;  Thomson  v.  British  Bank  of  ^ 
America,  82  N.  Y.  1 ;  Noah  v.  Bank  for  Savings,  171  App.  Div. 
157  N.  Y.  Supp.  324;  Kelley  v.  Buffalo  Savings  Bank,  180  ^ 
171,  72  N.  E.  995,  69  L.  R.  A.  317,  105  Am.  St.  Rep.  720;  Schn 
v.  Union  Dime  Savings  Bank,  93  Misc.  Rep.  166,  156  N.  Y.  S 
753.  Therefore,  since  the  verdict  was  directed,  it  must  be  assi 
lor  the  purposes  of  the  appeal  that  defendant  was  free  fnmi  r 
gence  in  accepting  the  draft,  and  that  if  it  had  made  the  payme 
taoney,  as  authorized  by  the  by-law,  the  judgment  could  not  be 
tained. 

[4]  Counsel  for  the  £^pellant  contends  that  the  delivery  oi 
check  constituted  payment,  since  the  contract,  evidenced  by  th< 
laws,  autiiorized  payment  by  check;  but  counsel  for  the  respor 
contends  that  the  delivery  to  and  accepance  by  the  plaintiff  oi 
check  was  a  conditional  payment  only,  and  that  the  defendant,  in  e 
contracted  to  pay  the  check  to  the  plaintiff,  or  upon  its  authorize 
dorsement  and  that,  in  the  absence  of  an  express  agreement  tha 
check  was  to  be  taken  in  satisfaction  and  payment,  Uiere  was  no 
ment  unless  and  until  the  check  was  paid  in  due  course  to  the  i 
tiff  or  on  its  authorized  indorsement  It  appears  that  the  pres 
of  the  plaintiff  indorsed  the  check  in  his  official  capacity  and  fc 
the  indorsements  of  the  two  trustees  thereon,  and  the  next  raoi 
before  banking  hours  requested  one  Jagocki,  a  steamship  broker 
private  banker,  to  cash  it.  Jagocki,  not  having  sufficient  cash,  ac 
panied  the  president  of  the  plaintiff  to  the  Mechanics'  Bank  of  6] 
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lyn  and  introduced  him  to  the  manager  as  the  president  of  the  plain- 
tiff, whemipon  tiie  manager  offered  to  cash  the  check  if  Jagocki  would 
indorse  it  He  did  indorse  it  and  therenpon  the  manager  paid  the 
money  to  the  plamtiff  and  the  same  day  presented  the  check  through 
the  clearing  house  to  the  bank  on  which  it  was  drawn  and  it  was  hon- 
ored. The  president  of  the  plaintiff  misappropriated  the  proceeds 
of  the  check.  The  indorsement  of  the  trustees  was  essential  to  pass 
title  to  the  check,  and  it  is  therefore  clear  from  the  authorities  cited 
that  such  payment  of  the  check  was  unauthorized,  and  that  the  drawee 
could  not  lawfully  charge  the  same  against  the  defendant's  deposit 
account  Bank  of  British  N.  Am.  v.  Merchants'  Bank  of  N.  Y.,  91 
N.  Y.  106;  Kearny  v.  Met.  Trust  Co.,  110  App.  Div.  236;  97  N.  Y. 
Supp.  274.  The  evidence  traces  the  check  no  further  and  presents 
no  question  of  ratification  by,  or  negligence  on  the  part  of,  or  estoi^l 
as  against,  the  plaintiff  in  favor  of  the  defendant 

[5-7]  The  point  presented  for  decision  is,  therefore,  whether  the 
plaintiff  was  limited  to  any  remedy  it  had  against  the  drawee,  or  was 
at  liberty  to  disregard  the  giving  of  the  check,  and  to  elect  \o  hold 
the  defendant  on  die  orig^^  indebtedness,  as  it  did  by  bringing  this 
action.  It  is  quite  clear,  I  think,  that  the  mere  delivery  of  tihe  check 
to  the  president  of  the  plaintiff,  who  was  authorized  to  receive  it,  on 
the  assumption  that  the  defendant  was  not  guilty  of  negligence  in 
honoring  the  draft,  did  not  constitute  payment,  for,  if  the  drawee  had 
refused  to  honor  the  check,  even  thot^  it  had  sofficient  funds  to  the 
credit  of  the  defendant,  the  plaintiff  could  not  have  recovered  thereon 
againM  the  drawee,  and  its  only  cause  of  action  would  have  been 
against  the  defendajit,  either  on  the  check  or  on  the  original  indebt- 
edness for  which  it  was  given.  Hentz  v.  Naticmal  City  Bank,  159 
App.  Div.  743,  144  N.  Y.  Supp.  979;  Burstein  v.  Sullivan,  134  App. 
Div.  623,  119  N.  Y.  Supp.  317.  If  the  president  of  the  plaintiff,  hav- 
ing thus  forged  the  indorsements  of  the  trustees  on  the  check,  had 
deposited  the  same  to  his  own  credit  in  another  bank,  such  bank  would 
be  liable  to  the  plaintiff  for  the  proceeds  of  the  check  as  for  moneys 
had  and  tvcaved  to  its  use  (Poi^  v.  U.  S.  Mortg^e  &  Trust  Co., 
203  N.  Y.  181.  96  N.  E.  424;  Robinson  et  al.  v.  Chemical  National 
Bank,  86  N.  Y.  404;  Schmidt  v.  Garfield  National  Bank,  64  Hun, 
298,  19  N.  Y.  Supp.  252,  affirmed  138  N.  Y.  631,  33  N.  E.  1084) ;  and 
in  the  case  at  bar  it  undoubtedly  had  a  cause  of  action  for  cwiver- 
sion  gainst  the  drawee  for  the  value  of  the  check  (Burstein  v.  Peo- 
ple's Trust  Co.,  143  App.  Viv.  165,  127  N.  Y.  Supp.  1092.  See,  also, 
Moch  V.  Security  Bank,  166  App.  Div.  121,  123.  151  N.  Y.  Supp. 
756;  Havana  Central  Railroad  Co.  v.  Knickerbocker  Trust  Co.,  196 
N.  Y.  422,  427,  92  N.  E.  12,  L.  R.  A.  1915B,  720;  Poi^  v.  U.  S. 
Mortgage  &  Trust  Co.,  supra). 

There  are  conflicting  decisions  on  the  question  as  to  whether,  where 
a  debtor  gives  a  check  to  his  creditor  to  pay  an  indebtedness,  and  an 
employ^  or  official  of  the  creditor  cashes  it  without  authority,  or  even 
on  a  forged  indorsement,  that  coostitutes  payment,  on  the  theory  that 
the  only  obligation  of  the  drawer  is  to  have  funds  on  hand  to  meet 
the  check,  and  that  when  his  funds  are  appropriated  in  payment  of  the 
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check  that  ends  his  liability  to  tfie  payee.  The  appellant  relies 
Burstein  v.  Sullivan,  supra;  Sage  v.  Burton,  84  Hun,  267,  32  N 
Supp.  1122,  cited  approvingly  in  Allen  v.  Tarrant  &  Co.,  7  App.  ] 
172,  40  N.  Y.  Supp.  1114,  and  Morrison  v.  Chapman  et  al.,  155  ^ 
Div.  509,  140  N.  Y.  Supp.  700,  as  sustaining  that  proposition ;  bu 
Bemheimer  v.  Herrman,  44  Hun,  110  (followed  in  Falk  v.  Starr 
Misc.  Rep.  756,  64  N.  Y.  Supp.  1135),  Morris  v.  HofFerberth, 
App.  Div.  512,  81  N.  Y.  Supp.  403,  Siegel  v.  Kovinsky,  93  ^ 
Rep.  541,  157  N.  Y.  Supp.  340,  Thomson  v.  British  Bank  of  N< 
America,  supra,  and  Shepard  &  Morse  Co.  v.  Eldridge,  171  M 
516,  51  N.  E.  9,  41  L.  R.  A.  617,  68  Am.  St.  Rep.  446  (cited  \ 
approval  in  Kearny  v.  Metropolitan  Trust  Co.,  supra,  and  Peo( 
Trust  Co.  V.  Smith,  215  N.  Y.  488,  109  N.  E.  561,  L.  R.  A.  191 
840,  Ann.  Cas.  1917A,  560),  the  rule  is  stated  to  be  that  a  payn 
by  check  constitutes  a  i^yment  only  when  the  check  is  paid  in 
course,  and  that  payment  tiiereof  on  a  foiled  indorsement  is  not  s 
payment,  and  that  in  the  absence  of  proof  of  facts  constituting  esto] 
againsf  the  payee  he  may  sue  the  drawer,  and  the  latter  must  lool 
the  bank  which  has  wrongfully  charged  his  account  with  the  paym 

Without  further  considering  the  authorities,  I  am  of  opinion 
in  the  case  at  bar  neither  the  delivery  of  the  check  nor  the  subseqi 
payment  thereof  on  the  forged  indorsements  constituted  payment, 
was  the  defendant's  check,  drawn  against  its  own  funds,  and 
drawee,  having  wr(mgfuny  paid  it,  could  not  lawfully  charge  it  aga 
the  defendant.  It  was  no  more  a  payment  than  if  the  defendant 
issued  a  draft  or  order  on  itself  to  the  order  of  the  plaintiff, 
subsequently  honored  the  same  on  forged  indorsements,  without 
ercising  due  care  to  discover  whether  or  not  they  were  genuine. 

It  follows  that  the  judgmept  should  be  affirmed,  witli  costs, 
der  filed.   All  concur. 


AIEENS  T.  ROBSiBTS  et  al. 
(Supreme  Ckrart,  Special  Term.  Wayne  County.  April  20,  1917.) 

(SvUalut  Jty  the  Courts 

1.  IifUNE  Pebsonb  <8=>fI0,  72 — DiXDS — Validitt. 

Insonlty  does  not  render  a  person  Incompetent  to  execute  and  dellr 
valid  deed  or  other  Instrument,  or  to  transact  bis  affairs,  unless  It  I 
complete  as  to  dominate  or  affect  Ms  every  act.  or  unless  tbe  partic 
transactiw  Is  dominated  or. affected  by  bis  insane  delusions,  so  the 
does  not  represent  his  normal  conduct  and  Judgment. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Cent  Dig.  U  93 
125.] 

2.  Ihsane  Pbbsonb  ^s»73 — Validity  or  Tbansactions — Pbesuicption. 

Where  the  Insanity  of  a  person  is  not  so  complete  as  to  render 
wholly  incompetmt,  a  person  dealing  with  him  must  do  so  In  the  uti 
good  faith  and  with  perfect  fairness,  or  a  presumption  of  fraud  or  ui 
influence  wUl  be  indulged  in,  which,  in  the  absence  of  evidence  to  rebu 
will  render  the  transaction  void, 
[Ed.  Note.— For  other  cases,  see  Insane  Persons,  Cent.  Dig.  H  125,  : 
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3.  Contracts  Dbbds  <8=>68{2)— Helease  9s»16 — Scttino  Abide. 

Instruments  executed  by  a  person  of  unsound  mind  will  be  set  aside, 
where  It  appears  tbat  tbe  execution  of  the  papers  Is  so  connected  with 
oDe  of  his  delusions  as  to  prevent  him  from  exerting  a  rational  act  of 
ToUtlon  with  reference  to  the  transactions,  although  be  may  appear  to 
be  competent  to  carry  on  ordinary  business  matters  relating  to  the  con- 
duct of  a  small  farm  upon  which  he  lives,  such  as  selling  produce  and 
poultry  and  buying  supplies  at  the  country -store. 

tEd.  Kote.— For  other  cases,  see  Contracts,  Cent.  Dig.  {9  411-414, 
1158.  1156;  Deeds,  Cent  Dig.  |  102;  Release,  Cent  Dig.  S  30.] 

Action  by  Benjamin  K.  Aikens  against  Alexander  Roberts  and  an- 
other to  set  aside  written  instruments  on  the  ground  of  incompetency 
and  undue  influence.  Deeds,  contract,  and  release  set  aside,  and  judg- 
ment ordered  in  favor  of  plaintiff  against  tlie  defendants  in  the  sum 
of  $200  and  interest. 

Plaintiff  is  the  son  of  James  Albens,  an  alleged  Incompetent    The  de- 
f^dants  are  not  related  to  him.    The  Incompetent's  wife  died  some  years 
prior  to  the  transactions  complained  of,  and  he  had  been  living  alone  on  a 
fariB  ot  about  40  acres  in  the  town  of  Batler,  Wayne  county,  N.  1.  He  was 
a  man  suffering  from  Insane  illusimis,  balludnatlmis,  and  delusions,  and  was 
undoubtedly  of  unsound  mind ;  but  It  was  claimed  that  he  had  lucid  Intervals, 
and  that  his  transactions  with  the  defendants  were  made  during  one  of  these 
intervals,  and  were  valid.   In  1910  he  executed  a  deed  of  his  farm  to  the  de- 
fendants, and  raitered  into  a  contract  with  them  whereby  they  were  to  sup- 
port and  care  for  him  the  rest  of  his  life  and  to  bury  blm  and  pay  his  funeral 
expenses.   They  were  to  have  the  use  of  the  farm.   Tbej  did  not  move  on 
the  form  until  1914,  where  they  continued  to  live  until  the  death  of  the  In- 
competent in  1916.   Id  191S  a  new  deed  of  the  place  was  executed  to  the  de- 
fendants by  the  Incompetent  and  a  release  of  the  former  contract  was  made, 
so  tbat  on  the  record  the  defendants  had  title  to  the  property  without  any 
incumbrance,  except  sncb  as  they  had  mad&  At  the  time  of  the  execution  of 
the  last  deed  they  executed  a  mortgage  against  the  place  for  $560,  $500  of 
which  was  paid  to  the  inoonnjetent    They>.  subsequently  executed  another 
mortgage  for  $200,  the  proceeds  of  which  they  rec^ved  themselves.   The  In- 
competent went  to  a  hospital,  and  died  shortly  afterwards,  leaving  unpaid 
bills  for  burial  and  medical  attendance,  which  the  son  has  assumed.  This 
action  Is  brought  to  set  aside  the  deeds,  contract  and  release,  and  tor  a 
personal  Judgment  against  the  defendants  for  the  amount  of  the  mortgage 
<A  $200,  the  proceeds  of  which  they  received. 

Charles  P.  Williams,  of  Lyons,  for  pl^ntiff. 
O'Brien  &  Thompson,  of  Wolcott  (JcAn  F.  O'Brien,  of  Wolcott,  of 
counsel),  for  defendants. 

RO0ENBECK,  J.  It  appears  that  the  transfer  made  by  plaintiff's 
father  to  the  defendants  of  the  farm  upon  which  the  father  lived,  and 
the  execution  of  the  release  of  a  certain  contract  which  had  been  made 
between  the  father  and  the  defendants,  were  made  under  a  delusion 
with  which  the  defendant  Bertha  Roberts  was  connected,  so  as  to  viti- 
ate and  render  void  the  entire  transactions  with  the  defendants.  Evi- 
dence was  offered  to  show  that  the  father  of  the  plaintiff,  James  Aik- 
ens, was  able  to  transact  the  usual  business  connected  with  the  nmning 
of  a  small  farm,  such  as  selling  the  produce  and  trading  at  the  stores, 
and  that  he  had  lucid  intervals;  but  there  can  be  no  dispute  but 
that  he  was  a  paranoiac,  and  had  illusions,  hallucinations,  and  delu- 
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sions  which  made  him  a  man  of  tmsound  mind.  The  insanity  ex:] 
called  by  the  plaintiff  testified  diat  a  man  suffering  from  his  compl 
would  not  have  lucid  intervals,  while  the  expert  (^ed  on  behalf  o: 
defendants  testified  that  he  mi|fht  have  lucid  intervals,  when  he  n 
be  capable  of  transacting  business;  but  both  witnesses  said  tha 
was  a  man  of  unsound  mind. 

[1]  The  question,  therefore,  before  the  court,  is  whether  or  no 
unsoundness  of  mind  was  so  extensive  and  pronounced  as  to  re 
him  legally  incapable  of  executing  the  papers  in  question  in  this 
A  man  may  be  insane  upcm  one  subject,  and  yet  be  able  to  trai 
business.  He  may  have  an  unsound  mind  in  the  sense  that  he 
be  suffering  from  an  insane  delusion,  and  yet  he  may  be  able  to 
duct  business  matters  not  connected  with  his  delusion  as  wisely 
his  mind  were  not  affected.  Transactions  with  such  a  man  are 
to  be  set  aside  because  of  a  single  delusion,  or  because  he  is  of  uns< 
mind.  Matter  of  Martin,  82  Misc.  Rep.  574,  580,  144  N.  Y.  Supp. 
Moritz  V.  MoriU,  153  App.  Div.  147,  138  N.  Y.  Supp.  124;  CaUigs 
HaskeU,  143  App.  Div.  574,  576, 128  N.  Y.  Supp.  293 ;  Matter  of  I 
rence,  48  App.  Div.  83,  87,  62  N.  Y.  Supp.  673 ;  Aldrich  v.  Bs 
132  N.  Y.  85,  30  N.  E.  264.  It  is  a  question  in  each  case  whetht 
not  the  extent  of  the  unsoundness  of  mind  is  such  as  to  impaij 
capacity  to  carry  on  his  affairs  as  would  a  reasonable  and  sensiike  i 
Sometimes  the  transaction  of  an  insane  person  is  so  out  of  the  ordi 
as  to  show  traces  of  his  incapacity ;  but,  ev:en  though  the  transai 
appears  to  be  fair  and  reasonable  upon  its  face,  it  will  be  set  asid 
in  fact  it  is  associated  with  an  msane  delusion,  so  that  it  can  be 
that  he  was  not  acting  with  his  normal  judgment.  The  questio 
mental  incompetency  must  be  determined  by  the  weight  of  the 
dence,  where  there  appears  to  be  no  cormction  between  the  delu; 
and  the  transactions ;  but  where  the  relationship  can  be  traced  beti 
the  two,  the  transactions  are  tainted,  and  are  not  the  free  and  volur 
act  of  a  reasonable  htunan  being. 

[2]  2.  Defendants'  grantor  having  been  shown  to  be  of  uns( 
mind,  the  burden  was  cast  upon  the  defendants  of  proving  that  1 
grantor  had  lucid  intervals  and  that  the  transactions  complainei 
were  executed  during  those  periods  (1  Greenleaf,  §  42 ;  Cook  v.  C 
53  Barb.  180;  Jackson  v.  King,  4  Cow.  207,  15  Am.  Dec.  354;  M; 
of  Martin,  supra;  Matter  of  Van  Den  Heuvel,  76  Misc.  Rep.  137, 
136  N.  Y.  Supp.  1109);  that  the  transactions  were  fair,  open,  vc 
tary,  and  well  understcKxl,  and  with  adequate  considerati(»i  (22 
1173);  tfiat  the  acts  of  their  grantor  were  normal  acts  and  con 
(Matter  of  Martin,  supra) ;  and  that  no  fraud  or  undue  influence 
used  (Cowee  v.  Cornell.  75  N.  Y.  91,  100,  31  Am.  Rep.  428;  M; 
of  Garland,  15  Misc.  Rep.  355,  37  N.  Y.  Supp.  922;  Doheny  v.  I 
168  N.  Y.  213,  61  N.  E.  255 ;  Allen  v.  La  Vaud,  213  N.  Y.  322,  10 
E.  570;  Matter  of  Budlong,  126  N.  Y.  423,  27  N.  E.  945;  Pom< 
Equity  Jur.  §  951).  The  defendants  have  not  met  the  burden  cast  i 
Ihem  by  the  law  where  transactions  are  had  between  parties  wh< 
not  desu  on  terms  of  mental  equality.  Cowee  v.  ComeU,  75  N.  Y 
99,  31  Am.  Rep.  428. 
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[3]  3.  In  this  case,  while  the  father  of  the  plaintiff  was  able  to  trans- 
act or<Unary  affairs  connected  with  the  conduct  of  his  f  arm»  he  exhibit- 
ed marked  delusions  of  various  kinds  rendering  him  of  unsoimd  mind ; 
but  above  all  he  possessed  a  ddusitm  with  which  die  defendant  Bertha 
Roberts  was  connected,  and  which  vitiated  the  transaction  between 
him  and  the  def^dants.  It  appeared  that  plaintiff's  father  in  early 
life  had  exhibited  eccentricities  which  later  developed  into  marked 
illusions,  hallucinations,  and  delusions  of  a  serious  and  homicidal  char- 
acter. He  had  hallucinations  of  sight,  manifested  by  carrying  on  imag- 
inary telephonic  communications  with  an  imaginary  instrument  on  the 
wall,  and  illusions  of  s^t  and  sound  exhibit^  by  calling  into  a  teapot 
and  rain  barrel  He  had  grandiose  delusions,  manifested  by  believing 
that  he  was  a  lawyer,  possessed  of  a  large  Uln^ry,  and  was  capable  of 
conducting  the  trial  of  cases,  particularly  of  criminal  cases;  an  ex- 
perienced nurse,  physician,  and  veterinary  surgeon,  possessed  of  a  large 
medical  library,  and  was  able  to  treat  diseases  as  a  professional  man. 
He  had  a  delusion  that  he  could  prick  the  devil,  and  studc  a  hatpin 
through  the  top  of  his  hat  f<^  that  i^rpose.  He  had  delusions  about 
the  conduct  of  his  farm,  believing  that  the  tying  of  a  dog  to  an  apple 
tree,  or  the  burying  of  a  dog  under  an  apple  tree,  would  cause  it  to 
bear  more  abundantly,  and  that  the  mingling  of  manure  with  hay 
would  improve  it,  and  cause  the  cattle  to  eat  it  more  f redy ;  but  the 
particular  delusi<m  which  has  a  bearing  upon  the  validity  of  die  transac- 
tions between  him  and  the  defendants  was  one  connected  with  sexual 
relations  or  erotomania.  The  details  of  this  delusion  are  such  as  to 
bar  them  from  a  recital  here.  So  violent  were  they  that  they  prompted 
him  to  indulge  in  unreasonable  conduct  and  perform  acts  of  cruelty 
upon  dogs  and  cattle.  Tlie  defendant  Bertha  Roberts  was  connected 
with  this  delusion  to  such  an  extent  that  he  claimed  to  be  the  father  of 
her  eldest  son,  and  desired  to  provide  for  the  soti  by  making  the  trans- 
fers of  his  property  involved  in  this  case,  although  he  had  an  only 
son,  the  plaintiff  in  this  action.  It  is  sufficient  for  the  court  to  sa> 
that  the  details  of  the  effect  of  this  delusion  alone  upon  him  arc 
such  as  to  convince  the  court  that  the  execution  and  delivery  of  the 
deeds,  contract,  and  release  to  the  defendants  was  vitiated,  under  the 
rule  that  no  such  transactions  can  be  permitted  to  stand  where  they 
appear  to  have  been  materially  affected  by  or  to  be  the  result  of  a  dom- 
inating insane  delusic»i. 

The  transactions  themselves  with  the  defendants  were  not  tiie  norma; 
acts  and  conduct  of  the  grantor.  'Hie  first  deed  and  contract  were  exe- 
■cuted  in  1910.  The  deed  was  recorded,  but  there  was  no  performance 
until  1914.  There  was  no  consideration  for  the  deed,  other  than  the 
contract.  When  performance  actually  began,  a  new  deed  and  a  re- 
lease of  the  contract  was  executed  upon  tiie  payment  of  $500,  raised 
by  means  of  a  mortgage  on  the  property  conveyed.  In  other  word.s,  a 
farm  worth  in  the  neighborhood  of  $2,500  was  transferred  by  Uie 
grantor  to  the  defendants  for  the  sum  of  $500,  raised  by  a  mortgage 
cm  his  own  property,  thereby  stripping  himself  of  all  of  his  possessions 
at  a  time  when  he  was  suffering  from  cancer  and  was  likely  to  need  all 
of  his  means  to  take  care  of  himself.  This  was  not  a  normal  and  rea- 
sonable act  of  the  grantor. 
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Insanity  does  not  render  a  person  incompetent  to  execute  and  de- 
liver a  valid  deed  or  other  instrument,  or  to  transact  his  own  affairs, 
unless  it  is  so  complete  as  to  dominate  or  affect  his  every  act,  or  unless 
the  particular  transaction  is  dominated  or  affected  by  his  insane  delu- 
sions, so  that  it  does  not  represent  his  normal  conduct  and  judgment ; 
and  so  deeds  and  a  contract  and  release  executed  by  a  person  of  un- 
sound mind  will  be  set  aside,  where  it  appears  that  the  execution  of  the 
papers  is  so  connected  with  one  of  the  delusions  under  which  he  is  suf  ~ 
fering  as  to  prevent  him  from  exerting  a  rational  act  of  volition  with 
reference  to  the  matter,  although  he  may  appear  to  be  competent  to 
transact  ordinary  business  matters  relating  to  the  conduct  of  a  small 
farm  upon  which"  he  lives,  such  as  selling  produce  and  poultry  and  buy- 
ing supplies  at  the  country  store.  22  Cyc.  1115,  1173;  13  Cyc.  574, 
586;  Riggs  v.  American  Tract  Society,  95  N.  Y.  503;  Valentine  v. 
Lunt,  51  Hun,  544,  3  N.  Y.  Supp.  906;  Matter  of  Jexdcins,  39  Misc. 
Rep.  618,  80  N.  Y.  Supp.  664. 

The  deed  and  contract  executed  in  1910,  and  the  deed  and  release 
executed  in  1915,  are  set  aside,  and  a  judgment  ordered  in  favor  of  the 
plaintiff  against  the  defendants  in  the  sum  of  $200  and  interest  from 
November  4,  191S.   So  ordered. 


(98  Misc.  Bep.  439) 

AMERICAN  BLUB  STONB  GO.  t.  GOHN  OUT  STONB  CO. 

(Supreme  Court,  Special  Term,  Brie  Gcnmty.   JanuarTi  IftlT.) 

1.  DZBCOVBBT  ^»107— COBPOBATION — ^BXAHIHATIOH  BKVOBB  TBXAIi — FAII.UBE 

TO  Produce  Documents. 

Where  a  corporation  defendant,  duly  served  with  an  order  for  Its  ex- 
amination beFore  trial  and  for  the  production  thereon  of  certain  books 
and  papers  containing  material  eWdence  for  the  complainant,  falls  to 
produce  any  of  them,  it  will  be  adjudged  guilty  of  contempt,  Its  answer 
stricken,  and  complainant  permitted  to  proceed  as  upon  a  default  In 
pleading. 

[Ed.  Note.— For  other  cases,  see  Dtscovery,  Cent.  Dig.  1  139.] 

2.  DXBCOVEBT  «=977— BXAiaiTAXZOir  BKFOBK  TbIAI^BTASIOH  of  OBDBR  AMD 

Aksweb. 

On  a  proceeding  before  a  refere6  ptirsnant  to  an  order  for  the  examina- 
tion of  a  corporation  defendant  before  trial,  also  served  on  its  secretary, 
where  his  conduct  was  evasive,  disingenuous,  and  contemptuous,  plainly 
Indicating  the  intention  of  an  unscrupulous  mind  to  defeat  and  evade 
the  purpose  of  the  order,  and  had  that  effect,  and  prejudiced  the  rights  , 
and  remedies  of  the  complainant,  and  where  throughout  his  examination  ' 
he  persistently  attempted  to  evade  answers  to  material  and  proper  ques- 
tions, he  would  be  adjudged  guilty  of  contempt. 

[Ed.  Note.— Fw  other  cases,       Discoreir.  Omt  Dig.  i  01.] 

3.  WrPNESSBS  ®=>303 — PBTVILEQE — INCBIMINATION — LrMTTATIONS. 

Where  the  statute  of  limitations  has  run  as  against  an  offense,  a  wit- 
ness cannot  refuse  to  answer  on  the  ground  that  his  testimony  might 
tend  to  incriminate  him,  as  he  cannot  be  prosecuted  for  the  alleged  oltense' 

[Ed.  Note.— For  other  cases,  see  Witoeasea,  Cent.  Dig.  H  1037,  1019, 
1060.] 
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4.  WITHE88BS  «a»aOGtl) — PbIVILBOE  AOAINST  SEU-lNCBDailATIOR. 

A  witness  irrevocat^  vraives  any- prlTilege  be  may  b&ve  to  refuse  to 
aoswer  on  the  ground  tbat  his  answers  might  tend  to  InerimliMte  him 
by  testifying  without  claiming  the  statutory  privilege. 

[Ed.  Note.— Vbr  other  eases,  sea  Witnesses,  Gent.  Dig.  »  1068,  1056, 
1057.3 

Action  by  the  American  Blue  Stone  Company  against  the  Cohn  Cut 
Stone  Company.  On  motion  to  punish  defendant  company  and  Joseph 
M.  Cohn,  its  secretary,  for  contempt  in  failing  to  produce  books  and 
papers,  and  Joseph  M.  Cohn  for  refusing  to  sign  his  deposition  after 
it  had  been  made.  Defendant  Cohn  adjudged  guilty  of  contempt  of 
court,  and  fined  not  exceeding  the  amount  of  complainant's  costs  and 
expenses,  and  to  stand  committed  until  such  costs,  expenses,  and  fine 
are  paid,  and  defendant  Cohn  Cut  Stone  Company  adjudged  guilty  of 
contempt,  and  fined  $250,  and  its  answer  stricken  out,  and  complain- 
ant allowed  to  proceed  as  upon  a  default. 

See,  also,  97  Misc.  Rep.  428,  161  N.  Y.  Supp.  667. 

Elmer     Charles,  of  Warsaw,  for  plaintiff. 
Abraham  H.  Spigelgass,  of  Brooklyn,  for  defendant. 

BISSEIX,  J.  This  action  was  brought  to  recover  upon  a  guaranty 
of  the  payment  of  a  bond  and  mortgage  caused  to  be  transferred  by 
the  defendant  to  plaintiff  to  apply  upon  an  indebtedness  for  stone 
sold  to  tfie  defendant. 

[1,  2]  The  complaint  alleges  that  the  guaranty  was  executed  by  the 
defendant  December  10,  1908,  under  its  corporate  seal,  and  signed  by 
Joseph  M.  Cohn,  president,  guaranteeing  "the  payment  of  the  full 
amount  of  the  principal  and  interest  of  said  bond  and  mortgage  at  the 
time  and  in  the  manner  provided  in  and  by  said  bond  and  mortgage," 
that  the  bcmd  and  mortgage  became  due  in  1911,  and  that  no  part 
has  been  paid,  except  one  year's  interest.  The  defendant  by  its  amend- 
ed answer  puts  in  issue  every  allegation  of  the  complaint  and  inter- 
poses several  defenses,  one  of  which  is  "that  the  alleged  agreement 
of  guaranty  purported  to  have  been  made  and  executed  by  the  defend- 
ant, as  described  *  *  *  in  the  complaint,  was  not  executed  with 
the  consent  of  or  by  the  defendant  or  by  any  officer  thereof  duly  au- 
thorized and  empowered  to  execute  or  deliver  the  same,"  and  that  tlie 
act  was  ultra  vires.  The  plaintiff,  in  preparing  to  establish  its  cduse 
of  action,  served  upon  the  defendant  and  upon  said  Joseph  M.  Cohn, 
admitted  to  be  its  secretary,  an  order  for  examination  before  trial  and 
for  the  production  upon  such  examination  of — 

"any  and  all  books  kept  by  tbe  secretary  of  said  def^dant  in  tbe  years  1907, 
W08i  and  1909;  aU  books  kept  by  tbe  defendant  or  its  secretary  daring  those 
rears,  showing  the  election  of  directors  and  oflicera  of  said  corporation  defend- 
ant; the  stock  books  or  books  of  said  corporation,  showing  the  amount  of 
stock  Issued  by  said  corporation  and  the  names  of  the  stockholders  therein  In 
the  years  1907, 1908,  and  1900;  the  books  of  account  of  the  defendant,  showing 
Its  account  with  the  plaintiff  In  the  years  1908  and  1909;  all  letters  written 
by  defendant  to  [dainUfe,  and  from  plaintiff  to  defendant,  in  the  years  190B, 
1008,  and  IdlO,  ooncexning  tbe  bond  and  mortgage^  <»:  either  of  them,  descrUh 
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ed  in  tbe  eonq^lalnt  herelii,  and  In  the  possession  of  deCendant;  an 
lettenH*eBa  or  other  copies  kept  by  defendant,  and  In  Its  poawsslon,  < 
letters  so  written  by  defendant  to  plaintiff.*' 

A  perusal  of  the  record  of  the  proceedings  before  the  referee 
suant  to  the  order  discloses  a  course  of  conduct  <»i  the  part  of  J( 

M.  Cohn,  representing  the  defendant,  which  must  be  characterizi 
evasive,  disingenuous,  and  contemptuous,  plainly  indicating  the  i 
tion  of  an  unscrupulous  mind,  guided  by  a  shrewd  attorney,  to  d 
and  evade  the  purpose  and  object  of  the  order  made  by  the  court 
suant  to  the  provisions  of  the  statute  providing  for  an  examinatio 
fore  trial,  and  having  the  effect  to  defeat,  impede,  impair,  and 
udice  the  rights  and  remedies  of  the  plaintiff.  The  defendant  fail 
produce  a  single  (Hie  of  the  books  and  papers  it  was  ordered  to 
duce,  and  Joseph  M.  Cohn,  its  secretary,  gave  an  explanation  o 
failure  to  do  so  that  is  wholly  unsatisfactory  and  is  unbelievable, 
also  refused  to  subscribe  the  deposition  he  had  already  made,  i: 
Certain  answers  to  material  questions  which  gave  somt  useful  infc 
tion  to  the  plaintiff  were  stricken  out,  on  the  ground  that  thes 
swers  might  tend  to  incriminate  him. 

It  appears  from  the  record  that  the  defendant  compai^  wa 
ganized  in  October,  1907;  that  Uie  original  stockholders  were 
Joseph  M.  Cohn,  Minnie  B.  Cohn,  his  jwife,  and  one  Joseph  Je 
Asked  if  he  was  its  first  president,  he  answered,  "I  don't  remei 
unless  I  have  something  to  refresh  my  memory."  The  original  , 
anty,  a  copy  of  which  is  set  forth  in  the  complaint,  was  then  sho^ 
the  witness,  and  he  was  asked  if  the  signature  thereto  was  his. 

"A.  I  believe  It  is;  yes.  Q.  And  the  words  'Cobn  Cat  Stone  Com 
Jos^h  M.  Cohn,  Prestdent,'  are  In  your  handwriting?  A.  I  think  s< 
Now,  that  you  wrote  on  the  10th  of  December,  1908,  didn't  you7  A.  I  b 
so;  yea.  Q.  And  at  that  time  you  were  the  president  of  this  company, 
yon  not?  A.  I  cannot  answer  that  without  consulting  my  attorney.  Q 
know,  at  the  time  that  you  signed  yoor  name  as  president,  whether  you 
the  president  of  the  company,  don't  70u3  A.  I  will  not  answer,  unless  ; 
salt  my  attorney." 

The  record  proceeds: 

'Witness  has  consulted  bis  attorney,  Mr.  Splgelgass,  and  bla  att 
advises  him  that  he  may  decline  'to  answer  on  the  ground  that  it  might 
to  incriminate  him.  A.  I  refuse  to  answer  the  question  upon  the  g 
stated  by  my  coanseL" 

Throughout  the  examination  he  professes  not  to  be  able  to  rci 
ber  very  much  of  anything  without  referring  to  the  books;  th 
could  not  remember  who  the  stockholders  of  the  company  were 
out  the  books;  that  he  could  not  remember  when  he  was  presi 
and,  being  shown  certain  letters,  he  testified  that  he  OMild  not  re 
ber  writing  them,  and  could  not  tell  whether  they  were  written 
tiie  defendant's  office.  He  testified  that  they  kept  carbon  copi 
letters,  and,  being  asked  if  the  defendant  company  received  I 
from  the  plaintiff  in  the  fall  of  1908,  he  answered  that  he  pres 
they  did,  and  when  asked  where  tiiose  letters  were  his  first  ar 
was: 
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^TDestroyed  in  the  ftre.  Q.  Ton  mj  they  weze  destrc^red?  A.  I  DeUere  t^y 
were.  Q.  Can  yon  swear  to  tbat?  A.  No;  I  cannot  swear  to  tbat  Tbey 
are  not  In  the  office.  Q.  Did  you  loofc  anywhere  elseT  A*  NOk" 

And  in  reply  to  his  own  counsel  he  testified : 

"Q.  TAd  you  hare  those  letters  at  the  time  of  the  fire?  A.  Yes.  Q.  Copies 
of  the  letters  sent  by  you?  A.  Tee.  Q.  Are  those  the  letters  that  might  poBsl- 
bly  have  been  destroyed  by  the  Are?  A.  They  are." 

He  testified  that  he  could  not  say,  without  seeing  the  books,  whether 
the  defendant  charged  up  to  the  plaintiff  anything  on  account  of  the 
guaranteed  mortgage  which  was  turned  over  to  the  plaintiff  in  pay- 
ment for  stone  sold  to  the  defendant.  At  one  time  he  testified  that  the 
office  was  destroyed  by  fire,  and  at  another  that  a  part  of  the  office 
was  so  destroyed,  but  that  the  contents  of  the  safe,  which  did  not 
include  the  books  and  papers  ordered  to  be  produced,  were  not  de- 
stroyed, and  that  he  did  not  know  whether  these  bo(rfcs  and  papers 
were  burned,  but  that  they  might  have  been,  and,  further,  that  he 
did  not  know  whether  the  insurance  company  took  them.  It  is  incred 
ible  that  all  of  the  books  of  account,  the  stodcbook,  the  secretary's 
book,  the  stock  certificate  book,  and  all  the  letters  and  copies  of  let- 
ters of  this  company  should  be  destroyed  by  fire  or  otherwise  lost, 
and  that  Joseph  M.  Cah.n,  who  had  been  its  president,  and  closely  in- 
terested in  its  affairs  from  the  time  of  its  incorporation,  and  who  is 
at  the  present  time  its  secretary,  and  has  had  charge  of  the  company's 
office,  should  not  know  whether  these  books  and  papers  were  burned 
or  destroyed  or  where  they  are.  He  evades  the  direct  question,  afid 
places  himself  in  a  position  where  he  could  afterwards  produce  the 
books,  if  he  desired  to  do  so. 

Throughout  the  examination  there  is  evident  a  persistent  attempt 
to  evade  answers  to  material  and  proper  questions,  and  while  at  the 
begirming  some  important  information  was  elicited  from  the  witness 
without  any  claim  of  immunity  on  his  part,  after  the  stenographer's 
minutes  had  been  written  out,  and  it  could  be  seen  that  there  was  swne 
evidence  adduced  which  would  be  material  for  the  use  of  the  plain- 
tiff, the  witness  refused  to  subscribe  the  deposition,  unless  the  material 
questions  and  answers  were  stricken  out,  and  the  plaintiff  thus  de- 
fMived  of  practically  all  of  the  benefits  derived  from  the  examination. 

[3]  His  refusal  to  subscribe  the  deposition  on  the  ground  that  some- 
thing that  he  had  originally  testified  to,  without  objection,  mi^t  tend 
to  incriminate  him',  is  entirely  without  foundation  or  merit ;  and  it  is 
apparent  from  all  of  the  proceedings  that  this  claim  was  in  further- 
ance of  his  attempt  to  prevent  the  defendant  from  giving  to  the  plain- 
tiff valuable  information  for  use  upon  the  trial  of  the  action.  All  of 
the  answers  which  he  asked  to  have  stricken  out  relate  to  transactions 
not,  later  than  1909,  and  if  any  of  those  transactions  amount  to  any 
crirninal  offense  the  statute  of  limitations  would  have  long  since  run 
against  the  prosecution  of  such  offense.  The  limitation  of  prosecu- 
tion for  all  felonies  except  murder  is  five  years ;  and  it  is  laid  down 
in  the  text-books,  and  has  been  held  repeatedly  by  the  courts,  that 
once  the  statute  of  limitations  has  run  a  witness  cannot  refuse  to  an- 
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swer  on  the  ground  that  the  evidence  might  tend  to  incriminate  him, 
for  he  cannot  be  prosecuted  for  the  alleged  offense.  40  Cyc.  2542, 
notes  62,  63;  Wigm.  Ev.  §  2279;  People  v.  Cassidy,  213  N.  Y.  388- 
394,  107  N.  E.  713.  Ann.  Cas.  1915C,  1009;  McCrecry  v.  Ghormley. 
6  App.  Div,  170,  39  N.  Y.  Supp.  1096;  People  v.  Cahill,  126  App.  Div. 
391,  no  N.  Y.  Supp.  1028;  Meyer  v.  Mayo,  173  App.  Div.  199,  159 
N.  Y.  Supp.  405. 

The  defendant  would  not  be  excused  from  answering  the  questions, 
unless  it  should  appear  that  he  had  been  indicted  within  five  years, 
and  the  indictment  was  still  pending.    Meyer  v.  Mayo,  supra. 

[4]  Moreover,  the  witness  would  seem  to  have  waived  irrevocably 
any  privil^e  he  may  have  had  to  refuse  to  answer  upon  the  ground 
that  his  answers  might  tend  to  incriminate  him,  by  ^st  giving  the  tes- 
timony to  which  he  now  refuses  to  subscribe,  without  damiing  the 
statutory  privilege.  "The  ^ving  of  testimony  by  a  person  that  can 
be  used  in  a  criminal  case  against  him,  like  disclosing  conversations 
between  persons  occupying  confidential  relations,  mokes  it  thereafter 
impossible  to  recall  the  admission  or  the  disclosures  resulting  from 
the  evidence.  The  admissicHis  made  by  a  person  who  gives  testimony 
in  court  of  a  transaction  without  assertii^  his  constitutional  privilege 
cannot  be  recalled."  People  v,  Cassidy,  supra.  213  N.  Y.  394,  107 
N.  E.  715,  Ann.  Cas.  1915C,  1009.  Wigmore  on  Evidence,  §  2276^ 
i>making  of  the  witness'  privilege,  lays  down  the  doctrine : 

"He  may  waive  bis  privilege ;  this  Is  conceded.  Be  waives  It  Iqr  exercising 

Ills  option  of  answering ;  tbls  is  conceded." 

The  object  of  the  statute  providing  for  the  privilege  of  the  witness 
is  to  prevent  compelling  a  witness  to  give  to  the  world  the  facts  upon 
which  he  can  be  prosecuted ;  but,  once  having  ^ven  them,  he  cannot 
retract  them-  when  he  may  ^ink  it  may  -be  to  his  advantage  to  do  so. 
And  in  this  case  it  appears  upon  the  face  of  the  order  for  the  exam- 
ination that  the  statute  of  limitations  had  rtm  to  protect  the  witness 
against  prosecution,  assuming  that  he  is  correct  in  his  declaration  that 
answers  to  the  questions  might  tend  to  incriminate  him. 

Joseph  M.  Cohn  is  adjudged'  guilty  of  contempt  of  court,  and  a: 
fine  is  imposed  upon  him,  not  exceeding  the  amount  of  complainant's 
costs  and  expenses,  the  amount  to  be  determined  upon  settlement  of 
the  order;  he  to  stand  committed  until  such  costs  and  expenses  and 
fine  are  paid. 

The  defendant  Cohn  Cut  Stone  Company  is  also  adjudged  guilty  of 
contempt  of  court,  and  is  fined  the  sum  of  $250,  and  in  addition  there- 
to, because  of  its  failure  to  produce,  when  ordered  to  do  so,  the  books 
and  papers  containing  material  evidence  for  the  plaintiff,  the  answer 
of  the  defendant  will  be  stricken  out,  and  the  plaintiff  may  proceed 
as  upon  a  default  in  pleading,  with  $10  costs  of  this  motion.  Edison 
Electric  Light  Co.  v.  Tipless  Lamp  Co.,  72  Misc.  Rep.  116,  130  N. 
Y.  Supp.  1089. 

Ordered  accordingly. 
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PEOPLE  ex  rel.  KELLY  v.  KIRCH  WHY,  Warden. 


(Snpreme  CJoort,  AK>eIlate  Division,  Second  Department.   April  6,  1917.) 

1.  FBISONS  ^=^7 — DiSCBABOB  07  STOBEKBSPEB — GBOUNOS. 

Under  Civil  Sei-vlce  Law  (OonsoL  Laws,  c.  7)  }  22,  providing  that  an 
honorably  discharged  soldier  shall  not  be  removed  from  appointment  "ex- 
cept for  Incompetency  or  misconduct,"  allegations  that  storekeeper  thus 
app<riDted  at  Sing  Sing  Prison  offered  to  trade  without  authority  a  calf, 
and  that  he  ^ke  disrespectfully  of  prison  management  and  of  the 
warden,  were  insufflcleDt  grounds  for  dlscharg& 

[Ed.  Note. — For  other  cases,  see  Prisons,  Cent.  Dig.  S9  tJ-l>-l 

2.  PBISONS  e=>7 — DlSCHABGB  OF  StOEEKK£PEB — SUFFICIENCT  OF  EVIDENCE. 

Evidence  held  Insufficient  to  justify  discharge  of  storekeeper  at  Sing 
Sing  Prison  for  paying  excessive  prices  ft>r  supplies  for  warden's  table. 
[Ed.  Note.— For  other  cases,  see  Prlswis,  Cent.  Dig!  H  »-»■] 

Certiorari,  on  relation  of  James  J.  Kelly,  to  review  determination  of 
George  W.  Kirchvirey,  as  Agent  and  Warden  of  Sing  Sing  Prison,  dis- 
missing relator  from  his  position  as  storekeeper  of  such  prison.  Re- 
versed, and  relator  reinstated. 

Argued  before  JENKS,  P.  T.,  and  THOMAS,  MILLS,  RICH,  and 
PUTNAM,  JJ. 

I.  Maurice  Wormser,  of  New  York  City  Qohn  J.  Brady,  Jr.,  of 
New  York  City,  on  the  brief),  for  relator. 

Edward  G.  Griffin,  Deputy  Atty.  Gen.  CE.  E.  Woodbury,  Atty.  Gen., 
on  the  brief^,  for  respondent. 

THOMAS,  J.  The  relator,  a  soldier  of  the  Spanish-American  War, 
having  passed  an  examination  for  the  position,  was  in  March,  1914, 
appointed  storekeeper  at  Sing  Sing  Prison.  On  December  1st  follow- 
ing, Thomas  Mott  Osborne  became  the  warden  of  the  prison,  stnd  on 
September  23;  1915,  temporarily  suspended  Kelly,  and  on  or  about 
December  28,  1915,  dismissed  him.   The  charges  were: 

(1)  That  Kelly,  In  excess  of  authority,  offered  to  trade  Grossman  a  calf 
belonging  to  the  prison,  regardless  of  the  consent  of  the  proper  authorities; 
(2)  that  in  the  puicbase  of  supplies  enumerated  the  relator  'Incompetently 
and  wrcmgfnlly  exceeded  the  price  for  whldi  the  same  tnpplles  could  be  pur- 
chased by  the  exercise  of  due  care  and  good  t^th" ;  (3)  that  on  a  given  date 
relator  spoke  "disrespectfully  of  the  management  of  Slog  Sing  Prison  and  of 
the  warden  thereof  to  Mr.  J.  J.  MoUoy." 

[1]  Civil  Service  Law,  §  22,  says: 

"No  person  holding  a  position  by  appointment  or  employment  In  the  state 
of  New  York  •  •  •  who  Is  an  honorably  discharged  soldier,  •  •  • 
having  served  as  such  In  the  volunteer  army  •  •  •  of  the  United  States 
during  the  Spanish  War,  •  •  «  shall  be  removed  from  such  position  ex- 
cept for  Incompetency  or  misconduct  shown  after  a  hearing  upon  due  notice 
upon  stated  charges,  and  with  the  right  to  such  employ^  or  appointee  to  a 
review  by  a  writ  of  certiorari." 

We  think  that  the  specifications  have  not  been  proven.  Charges 
1  and  3  are  trivial. 
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[2]  The  second  specification  relates  to  the  alleged  failure  of  tiie  re- 
lator to  make  purchases  for  the  warden's  private  table  at  prices  that 
would  bring  the  monthly  expenditure  mthin  the  $175  allowed  to  him. 

There  is  no  suggestion  of  insufficiency  or  incompetency  on  the  part 
of  the  storekeeper  in  his  relation  to  the  prison  at  large.  Assuming  that 
the  function  of  providing  for  the  warden's  table  pertained  to  the  re- 
lator, yet  the  exercise  of  it  was  embarrassed  by  the  demands  abruptly 
•  made  upon  him  and  the  unexpected  arrival  of  many  dinner  guests  at 
the  warden's  taMe»  for  whom  the  relator  was  obliged  to  make  im- 
mediate provision.  It  was  the  habit  of  the  warden's  chef  to  make  a 
daily  requisition  on  the  storekeeper,  and  the  supply  of  many  of  tlie 
things  demanded  could  not  be  foreseen.  For  instance,  on  July  3d, 
tlie  chef  requested  the  following: 

"Ten  quarts  of  milk;  4  quarts  of  cream  (2  on  Mondar);  4  stalks  table 
celery;  8  lettuce;  6  cucumbers;  1  gallon  olive  oil;  4  quarts  of  huckleber- 
rlra;  3  pounds  tatde  butter;  1  bottle  spring  wat^;  OlT«T8oap;  8  packaces 
of  Gold  Dust;  8  packaces  Astor  oMTee;  1  doieo  grape  fralt;  1  badiel  po- 
tatoes." 

It  is  obvious  that,  while  some  of  the  items  could  be  purchased  in 
bulk,  many  of  them  were  perishable.  The  list  of  items  enumerated  in 
the  second  specification  wab  in  some  instances  not  expectedly  bought 
in  bulk,  nor  do  we  find  any  provision  for  such  purchases,  or  that  it 
had  been  customarily  done.  The  warden  made  the  accusations.  Nec- 
essarily he  was  tiie  one  to  hear  the  testimony ;  he  was  the  sole  witness 
as  to  the  excessive  price  of  the  items  of  purchase ;  he  made  the  deci- 
sion and  executed  it.  There  is  no  criticism  of  his  right  to  act  in  such 
several  capacities,  or  of  his  fair,  reasons  in  so  doing.  The  error  is  in 
the  decision  that  there  was  sufficient  legal  evidence  to  justify  the  de- 
termination. He  contrasted  the  prices  paid  by  the  relator  and  those 
paid  by  himself,  or  prices  that  he  stated  to  be  regular  |nices. 

After  the  purchases  were  taken  out  of  the  relator's  hands,  the  prices 
paid  to  local  dealers  are  contrasted  with  prices  paid  by  the  relator  at 
an  earlier  time.  For  instance,  Roquefort  cheese  was  purchased  by 
Kelly  August  28th,  one-half  pound  at  28  cents,  while  on  September 
14th  tiie  warden's  testimony  shows  a  half  pound  of  best  imported 
.cheese  purchased  at  43  cents  per  pound.  The  warden  also  made  pur- 
chases in  New  York  on  different  occasions,  and  contrasts  the  prices 
paid  with  those  paid  by  the  relator  at  an  earlier  period.  For  instance, 
'  on  September  7Ui,  flour  at  $8  a  barrel,  and  August  10th  at  $8.25,  paid 
by  Kdly,  is  compared  with  flour  bot^t  by  the  warden  on  October  1st 
at  $7.25  a  barrel.  The  testimony  of  values  thus  given  by  the  warden 
is  quite  unsatisfactory,  for  the  purpose  of  showing  that  Kelly  paid  an 
excessive  price  at  other  dates  under  the  pressure  of  the  immediate  de- 
mands of  the  warden's  chef.  While  the  sworn  testimony  ^ven  by  the 
warden  to  himself  acting  as  judge  might  operate  to  convince  him,  it 
does  not  seem  to  us  sufficiently  probative. 

The  determination  should  be  reversed,  and  the  relator  reinstated, 
without  costs.  All  concur. 
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(Bqpreme  Ooort,  Special  Term,  Soieea  Ooimty.   Mirdk  2B>  1^7.) 

1.  New  Tbiai  ^»96 — QBonnDS — Miscokduot  ok  Tbul. 

Misconduct  not  appearing  npon  the  record  of  the  trial,  such  as  com- 
munlcatioDS  with  the  jury,  Is  grossly  Improper;  but  it  may  be  disre- 
farded  by  the  court  on  a  motion  for  new  trial,  unless  it  Is  of  such  a 
character  as  to  affect  a  substantial  right  of  a  party  to  a  &ir,  ImpaTtJal* 
and  ptibUe  trial  of  the  case  according  to  the  evidence. 

[Ed.  Note. — For  other  cases,  see  New  Trial,  Cent.  Dig.  S{  110-119.] 

2,  TBlAt  *=>30T(1) — CoifDUCT  OF  JURT — TaKXNO  ASTICLE8  TO  JUBT  RoOlt. 

The  erhibltlon  In  the  Jury  room  of  a  coat  worn  by  a  party  immediately 
after  the  commission  of  an  alleged  act  of  adults,  and  also  worn  during 
the  trial  and  while  on  the  witness  stand,  and  which  was  called  to  the 
attenttcm  of  the  Jury  by  having  her  arise  to  give  the  jury  a  Tiew  of  Vt, 
]B  not  such  an  act  as  can  be  said  to  hare  affected  the  Tordlct,  and  is 
ai«re£9re  not  pr^udldaL 

[Ed.  Note.— For  other  cases,  see  Mai,  Cent.  Dig.  §S  782,  738.] 

Action  by  Levi  A.  Litzenberger  against  Bertha  Litzenberger.  On 
motion  by  defendant  for  a  new  trial.  Denied. 

Daniel  Moran,  of  Seneca  Falls,  for  the  motbn. 
W.  H.  Hurley,  of  Seneca  Falls,  opposed. 

RODENBECK,  J.  It  is  claimed  that  there  was  misconduct  on  the 
part  of  the  jury  in  having  brought  into  the  jary  room  a  coat  which 
the  defendant  wore  at  the  time  of  the  commission  of  (lie  alleged  act 
of  adultery.  One  of  Uie  officers  of  the  court,  at  the  request  of  the 
jury,  obtained  the  coat  from  the  defendant  and  brought  it  into  the 
jury  room.  It  is  claimed  that  this  constitutes  misconduct  and  prejudi- 
cial error.  Communications  with  a  jury  with  reference  to  the  case 
while  they  are  deliberating  upon  their  verdict  are  grossly  improper, 
but  do  not  necessarily  constitute  legal  error.  Such  misa>nduct  varies 
irom  some  trivial  occurrence,  which  could  not  aifect  the  result,  to  a 
gross  impropriety,  which  obviously  affected  a  substantial  right  of  a 
party,  and  between  these  extremes  there  are  cases  which  require  the 
exercise  of  a  sound  judgment  on  the  part  of  the  court  in  the  determi- 
nation to  their  legal  effect. 

This  procedure  is  regulated  neither  by  statute  nor  by  rules,  but 
by  the  common  law,  and  illustrates  the  futility  of  attempting  to  define 
by  an  inflexible  statute  the  cases  which  shall  constitute  misconduct, 
as  is  attempted  to  be  done  in  the  Code  of  Civil  Procedure  with  re- 
spect to  other  matters  of  practice  not  of  as  serious  a  consequence  as 
the  one  under  consideration.  It  has  been  held  to  be  sufficient  to  vitiate 
a  verdict  where,  without  the  consent  of  the  parties,  a  justice  went  into 
the  juiy  room  and  answered  questions  (Taylor  v.  Betsford,  13  Johns. 
486 ;  Benson  v.  Clark,  1  Cow.  258 ;  Watertown  Bank  &  Ivoan  Co.  v. 
Mix,  51  N.  Y.  558),  where  he  sent  to  the  jury  written  answers  to 
questions  put  to  him  by  the  jury  (Flunkett  v.  Appleton,  51  How.  Fr. 
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469),  where  he  sent  his  minutes  to  the  jury  room  (Neil  v.  Abe 
Wend.  184),  and  where  document  not  in  evidence  were  deliven 
the  jury  <EHiott  v.  Luengcne,  17  Misc.  Rep.  78,.  39  N.  Y.  Supp.  J 
but  it  has  been  held  not  to  be  prejudicial  where  an  annuity  table 
sent  to  the  jury  room,  where  the  age  of  the  injured  party  was  n 
evidence  (Schappner  v.  Second  Ave.  R.  R.  Co.,  55  Barb.  497),  m 
exhibits  are  tal«n  into  the  jury  room  without  consulting  the  judge  i 
lis  V.  Countryman,  63  Misc.  Rep.  561,  564,  118  N.  Y.  Sup.  596; 
pie  V.  Dolan,  186  N.  Y.  4,  78  N.  E.  569,  116  Am.  St.  Rep.  521,  9 
Cas.  453),  where  innocent  communications  were  had  between  or 
the  attorneys  in  the  case  and  a  juror,  or  conversations  took  ; 
between  the  presiding  judge  and  a  juror  after  the  verdict  (Rippl 
Frazer,  69  Misc.  Rep.  415, 127  N.  Y.  Supp,  577),  where  harmless 
munications  between  a  juror  and  an  adjuster  in  the  employ  ol 
defendant  took  place  (Werner  v.  Interurban  St.  R.  Co.,  99  App. 
592,  91  N.  Y.  Sut^.  Ill),  and  where  a  view  of  the  scene  ol 
accident  was  had  two  years  after  the  accident  (Haight  v.  Cit 
Elmira,  42  App.  Div.  391,  59  N.  Y.  Supp.  193). 

[1]  These  cases  are  sufficient  to  illustrate  the  rule  that  miscon 
such  as  communications  with  the  jury,  should  be  firmly  discoui 
and  discountenanced,  but  may  be  disregarded,  unless  it  is  of  si 
character  as  to  affect  a  substantial  right  of  a  party  to  a  free,  in 
tial,  and  public  trial  of  the  case  according  to  the  evidence.  Partie 
entitled  to  have  their  cases  tried  upon  competent  and  relevant 
dence  produced  in  open  court,  where  they  may  have  an  opport 
of  cross-examining  and  interposing  objections.  This  right  is  iofri 
upon  where  communications  are  had  witli  the  jury  not  in  open  c 
where  objections  may  be  raised  thereto.  But  where  such  come 
cations  are  had,  it  must  appear  that  they  may  have  affected  th 
suit  of  the  trial.  It  is  not  necessary  to  show  tiliat  they  did  have 
effect.  It  would  be  difficult,  if  not  impossible,  to  show  their  e 
in  view  of  the  rule  that  the  affidavits  of  jurors  may  not  be  rec' 
to  impeach  their  verdict.  Dalrymple  v.  Williams,  63  N.  Y.  36 
Am.  Rep.  544;  Perkins  v.  Brainerd  Quarry  Co.,  11  Misc.  Rep. 
336,  32  N.  Y.  Supp.  230.  It  is  sufficient  if  they  are  likely  to 
affected  the  result.  Buffalo  Structural  Co.  v.  Dickinson,  98  App. 
355,  359,  90  N.  Y.  Supp.  268;  Haight  v.  City  of  Elmira,  42 
Div.  391,  59  N.  Y.  Supp.  193;  Matter  of  Vanderbilt,  127  App. 
408,  409,  111  N.  Y.  Supp.  558.  The  expressions  used  in  these 
are  that  it  is  sufficient  cause  for  reversal  if  the  acts  complaint 
are  "likely"  to  have  influenced  the  verdict,  and  that  it  is  insuffi 
"  cause  where  it  is  to  be  "presumed"  that  such  misconduct  "did  not 
duce"  injury  to  the  moving  party,  and  where  it  can  be  seen  tha 
misconduct  was  "inadvertent"  and  did  not  result  in  "harm"  t< 
complaining  party.  It  is  a  matter  resting  in  the  sound  discretic 
the  trial  judge,  under  the  circumstances  of  the  case,  whether  th 
leged  misconduct  affected  a  substantial  right  of  a  party  to  such  a 
as  is  guaranteed  by  the  laws  of  the  land. 

[2]  In  this  instance  it  cannot  be  said  that  any  substantial  righ 
been  affected.   The  coat  which  was  exhibited  to  the  jury  was  ' 
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by  the  defendant  on  the  .witness  stand,  where  she  was  asked  to  s6ind 
up  and  exhibit  it  to  the  jury,  which  sht  did.  The  jury  had  every  op- 
portunity to  see  all  that  they  observed  in  the  jury  room,  and  while  the 
coat  was  not  formally  put  in  evidence,  it  was  exhibited  to  the  jury, 
and  they  had  every  opportunity  to  obtain  all  of  the  information  which 
they  might  have  obtained  from  their  examination  in  the  jury  room. 

Under  these  circumstances,  and  in  view  of  the  further  conclusion 
that  the  evidence  of  the  case  presented  a  fair  conflict  for  the  deter- 
mination of  the  jury,  the  motion  for  a  new  trial  is  denied,  with  costs. 
So  ordered. 


TAWOROWER  v.  ROVBHE  et  al. 

(Supreme  Oonzt,  Appellate  DlviaioD,  Second  Department  ^ril  13. 1917.) 

AFFKAUifCK  4=>24^)— Waiving  Defkotivi}  Fbooebs. 

Where  defendant  served  an  answer,  an  amended  answer,  a  bill  of  par- 
tlcnlars,  and  admitted  service  of  plaintiff's  notice  of  trial,  be  waived  the 
objection  that  summons  was  not  subscribed  by  an  attomej,  under  Code 
Ctv.  Proc.  I  424.  protidlnf  that  di^endant's  voluntary  s^nil  appeal^ 
ance  is  eQidvalrait  to  personal  service  upon  him. 

[Ed.  Note. — For  other  cases,  see  Appearance  Cent.  Dig.  9  121.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Alfred  B.  Jaworower  against  Leo  Rovere  and  others. 
From  an  order  at  Special  Term  (98  Misc.  Rep.  377,  162  N.  Y.^Supp. 
1075),  denying  defendant's  motion  to  vacate  and  set  aside  the  service 
and  to  dismiss  the  complaint,  defendant  named  appeals.  Aifirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  MILLS,  RICH,  and 
PUTNAM,  JJ. 

Isaac  B.  Reinhardt,  of  New  York  City  (Samuel  Null,  of  New  York 
City,  on  the  brief),  for  appellant. 

Charles  G.  F.  Wahle,  of  New  York  Qty,  for  t«spondent 

PER  CURIAM.  This  appellant  had  been  served  with  a  summons 
subscribed  in  person  by  the  plaintiff,  who  was  not  an  attorney  at  law. 
After  obtaining  time  to  plead,  the  appellant,  through  his  attorney, 
served  an  answer,  and  then  an  amended  answer,  with  a  counterclaim, 
thus  becoming  also  an  actor  in  the  cause.  Plaintiff,  being  then  rep-, 
resented  by  attorneys  of  record,  served  a  reply.  Appellant  furnished 
a  bill  of  particulars,  with  a  further  bill  of  particulars  as  demanded, 
and  thereafter  admitted  service  of,  plaintiff's  notice  of  trial.  After 
such  appearance,  and  interposing  his  counterclaim,  defendant's  motion 
to  vacate  the  service  and  dismiss  the  complaint  was  rightly  denied. 
Defendant  was  in  court  by  virtue  of  his  unqualified  appearance,  inde- 
pendently of  the  summons.  Code  of  Civil  Procedure,  §  424 ;  Matter 
of  McLean,  138  N.  Y.  158,  33  N.  E.  821,  20  L.  R.  A.  389;  Reed  v. 
Chilson,  142  N.  Y.  152,  36  N.  E.  884;  Russell  v.  Craig,  10  Colo.  App. 
428,  51  Pac.  1017.  
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Whether  the  summons  thus  Subscribed  complied  wift  the  rcq 
ments  of  Code  of  Civil  Procedure,  §  417,  is  therefore  umieoe! 
to  be  here  decided. 

The  order  appealed  from  is  therefore  affirmed,  witit  $10  costs 
disbursonents. 


CITT  or  TONKFIRS  T.  FEDERAL  8T70AB  REFINING  GO. 

(Supreme  Court,  Appellate  DlTlslon,  Second  Department.   April  13,  19: 

1.  IitJUNonoN  <iE=»186(3) — Weonofoi«  Issuance — Dauaqes — Measube. 

Where  the  court  by  injunction  required  defendant  to  use  a  dlff 
fuel,  causing  eaormoos  losses  to  its  business,  the  difference  of  r 
value  of  the  property  before  and  after  the  order  is  not  a  pn^r  mei 
of  damages. 

[Ed.  Note, — For  other  cases,  see  Injunction,  Cent  Dig.      404,  4i 

2.  Injunction  ^=»187 — WbonofuI'  Issuance — Dauaoes — ^BAeabuse. 

Evidence  held  to  sustain  fladlng  of  referee  as  to  amount  of  loss  t 
fendant's  business  by  Issuance  of  Injunction  requiring  change  of  fuel 
[Ed.  Notfc — For  other  cases,  see  Injunction,  Cent.  Dig.  SS  39S,  406, 

3.  Injunction  $=>186(2) — Wbongful  IsauAHCB — Daicaoes — Right  to. 

Where  the  court  restrained  as  nuisance  use  of  soft  coal  In  factory 
change  of  fuel  caused  enormous  loss,  and  It  was  determined  on  a; 
that  the  plaintiff  had  no  right  to  sue,  the  finding  of  nuisance  necess 
fell  with  the  Judgment,  so  that  the  business  was  not  of  such  illegal 
acter  as  to  preeiude  recovery  for  loss  of  profits. 

[EA.  Note. — For  other  cases,  see  Injunction.  Cent  Dig.  H  402,  4( 

4.  Injunction  <8=»186(1)— Public  Nuisance — Dauaqes — Set-Off. 

Where  a  city  sued  to  restrain  a  smoke  nuisance,  and  damage  t" 
business  resulted  from  the  issuance  of  the  order,  and  it  was  there 
-  determined  that  the  dty  bad  no  right  to  sue.  It  could  not  set  oi 
against  the  claim  for  damages,  the  Injury  and  diaoomfort  to  Indiviii 
whom  it  did  not  represent. 

[Ed.  Note.— For  other  cases,  see  Injunction.  Cent.  Dig.  {{  897,  389- 

Si.  Injunction  «=3l86(3) — ^Wrongful  Ibsuancb — Dauaoes — ^Laches. 

Where  defendant  corporation  had  noUce,  but  failed  to  defend  ag 
Issuance  of  temporary  injunction  requiring  change  of  fuel,  and  tb 
Junction  issued,  with  consequent  severe  loss  to  the  budness,  and  dii 
tion  of  the  Injunction  was  easily  arranged  at  a  later  date.  It  wai 
entltl^'  as  damages  to  the  entire  amount  of  profits  lost. 
[Ed.  Notfe — For  other  cases,  see  Injunction,  Gent.  TAg.  18  404,  4i 
6L  iRJUNonoN  ^9»186(3) — AixowAwoa— ATT<«ifKT*8  Xtes— Bzoaraiva  Ai 

ANOB. 

An  allowance  of  f2,7S0  to  attorn^  In  aecorlng  dissolution  of  injmu 
whose  operation  cost  the  defendant  nearly  $4,000  per  day,  was  no 
cesslve. 

[Bd.  Note.— For  other  cases,  see  Injunction,  Cent.  Dig.  B  404,  4C 

Appeal  from  Special  Term,  Westchester  County. 
Suit  by  the  City  of  Yonkers  against  the  Federal  Sugar  Refining  C 
pany.   From  an  order  cCHifirming  a  report  of  a  referee,  plaintiff 

peals.    Modified  and  affirmed. 


See,  also,  136  App.  Div.  701,  121  N.  Y.  Supp.  494;  207  N.  Y. 
101  N.  E.  1098. 
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The  report  of  the  referee  fixed  defendant's  damages  from  the  Issue  of  a 
temporary  Injunction  forbidding  defendant  from  using  soft  coal  In  Its  works. 
After  b&uing,  at  Tonfcers,  of  a  complaint  against  defendant  for  smoke 
nnlsance,  the  City  Judge,  on  June  8,  1907,  had  refused  to  hold  defendant  Cor 
the  action  of  the  grand  Jury.  In  August  following,  the  plaintiff,  stiing  on  be- 
half of  the  people  of  Yonkers,  sought  to  enjoin  defendant  from  operating  Its 
famaoes  by  using  soft  coal.  On  Saturday,  August  24,  1907,  an  order  to  show 
cause  was  made,  returnable  at  Poughkeepsle  on  Thursday,  August  29tb,  why 
defendant  should  not  be  thus  enjoined  pending  the  suit.  This  order,  wttfa  the 
summons  and  complaint,  was  served  on  defendant  at  Its  refinery  on  Tuesday 
afterDOon^  August  27tb.  Nerertheless  there  was  no  appearance  at  the  return 
of  the  order,  whereupon  a  temporary  Injunction  was  granted  on  default. 
TblB,  however,  was  not  served  on  defendant  until  about  5  p.  m.  of  Wednesday. 
September  4th.  In  (nrder  not  to  stop  the  works,  the  plaintiff  agreed  that  soft 
coal  should  be  used  until  defendant  recelred  a  supply  of  hard  coal*  which  had 
been  OTd^cd.  Xhe  hard  coal  came,  and  Its  use  began  im  the  morning  of  Satur- 
day, September  7th,  when  the  reflnory  first  came  under  the  effect  (tf  the  in* 
junction.  Defendant's  counsel,  who  had  been  absent  from  the  state,  there- 
after returned.  He  devoted  a  day  to  the  examination  of  the  papers,  three 
days  to  conference  with  witnesses,  and  the  preparation  of  affidavits,  some  of 
which  were  sworn  to  September  12th  and  September  18th,  on  which  later  date 
an  order  was  obtained  to  show  cause  wliy  this  injunction  should  not  be 
vacated.  On  the  return  day,  September  17th,  it  was  amicably  arranged  that 
the  Injunction  should  be  vacated:  defendant  stipulating  to  answer  on  the 
27th.  and  to  have  the  Issues  referred  on  September  30th.  Thus  the  injunction 
ceaswd,  having  been  in  effect  11  days,  of  which  9  were  working  days. 

A  trial  followed  before  the  referee,  who,  on  May  2,  1908.  reported  that 
defendant's  amoke  cauasd  damage  and  annoyance  to  many  restdenta  In  the 
vicinity.  He  also  fbund  that  more  perfect  cmnbuatlon  could  be  attained 
through  use  of  Mutphy  furnaces,  which  could  be  Installed  by  June  1,  1908, 
and  recommended  that  the  injiuiction  should  not  be  effective  until  that  date. 
On  this  decision,  judgment  was  entered  October  21,  1908.  On  appeal  It  was 
determined  that  plaintiff  as  a  mnnldpaltty  had  no  standing  to  maintain  this 
snit,  so  that  the  judgment  was  reversed.  136  App.  Dlv.  701,  121  N.  Y.  Supp.' 
494.  Plaintiff's  appeal  to  the  Court  of  Appeals  resulted  in  an  affirmance  (207 
N.  Y.  724,  101  N.  E.  1098).  whereupon  Judgment  absolute  was  entered  ajialnst 
the  plaintiff.  An  order  of  reference  followed,  to  take  Tiroof  of  defendant's 
damages  under  the  Injunction.  The  referee  reported  tl6.812.42  as  the  Increas- 
ed coat  to  refine  sugar  during  this  Interim  when  hard  coal  was  burned,  with 
a  loss  of  profits  for  the  sugar  which  was  not  refined  of  $17,765,  making 
J34..'>78.21.  A  counsel  fee  of  $2,7no  for  vacating  the  injunction,  and  $4S0  for 
counsel  on  the  reference,  were  allowed.  In  conflrmlnR  this  report,  the  court 
also  allowed  $975,  for  the  fees  of  the  referee  and  stenographer,  making  In  all 
$38,753.21. 

On  this  appeal  plaintiff  urges:  (1)  That  the  difference  of  rental  value,  and 
not  the  loss  of  profifs.  \b  the  measure  of  injunction  damases;  (2)  that  the 
flndlnes  of  fact  showing  the  elements  of  a  nuisance  made  defendant's  opera- 
tions Illegal,  and  therefore  not  to  be  compensated  in  equity;  (3>  defendant's 
fidlure  to  be  represented  on  the  return  day.  and  Its  delay  In  moving  to  vacate. 

Argfued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

William  A.  Feuchs,  of  Yonkers  (R.  E.  Prime,  of  Yonkers,  on  the 
brief),  for  appellant 
Charles  Philip  Easton,  of  New  York  City,  for  respondent. 

PUTNAM,  J.  [1,  2]  Where  the  court  stops  a  trade,  or,  as  in  this 
case,  re(|uires  an  immediate  change  of  the  fuel  that  it  was  using,  plain' 
ly  the  difference  of  rental  value  would  not  measure  the  resulting  loss. 
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Here  there  is  ample  proof  of  the  effect  of  hard  coal  in  defendant's 
naces.  The  steam  pressure  fell  so  that  engines  had  at  times  to  be 
down,  so  as  to  let  the  steam  rise  to  a  working  pressure.  The  full  f 
of  men  had  still  to  be  kept,  since  more  efforts  became  necessary  to 
the  sugar  moving,  as  it  tended  to  be  clogged  from  the  fall  of  temf 
ture  Eind  reduction  of  steam  power.   At  that  season  the  weekly  ot 
was  7,000,000  to  8,000,000  pounds.   For  the  two  weeks  affected : 
The  estimated  normal  productlou  was  theref<Hre  taken  aa. ..  .15.000.00( 
The  actual  amount  produced  was   7,784,42: 

Deflcleocy  lu  production   7,265,57! 

On  this  diminished  output  defendant's  testimony  showed  an  incre 
cost,  and  consequent  loss  of  average- profits,  of  $17,765.79,  makinj 
the  total  business  loss,  $34,578,  At  this  time  the  average  net  prol 
refining  (.24452  cents  per  100  pounds),  if  applied  to  15,000,000  pou 
the  normal  2  weeks'  output  at  that  season,  would  be  $36,678.  liet, 
an  actual  production  oi5iy2  per  cent  of  its  average  (although  no  d 
attended  with  difficulty  and  interruption),  the  defendant  recovers  i 
this  change  of  fuel  $34,578.21,  or  94  per  cent,  of  its  maximu 
weeks'  profits.  As  the  referee  pursued  a  proper  method,  and  we  1 
not  before  us  all  the  detailed  factors  of  th\s  computation,  and  ta 
also  into  consideration  that  a  loss  of  steam  power  would  vitally  d 
ganize  the  processes  of  a  refinery,  we  cannot  reject  this  aggregate  < 
putation,  which,  based  on  the  9  working  days  involved,  figures  an  a 
age  daily  loss  of  over  $3,800. 

[3]  The  findings  of  the  trial  referee  as  to  the  nuisance  due  to  tht 
fendant's  smoke,  though  'not  discussed  on  the  appeals,  necessarily 
with  the  reversal  of  the  judgment.  The  court  has  determined  thai 
the  facts  shown,  the  city  of  Yonkers  had  not  the  legal  standing  to  rr 
tain  this  suit.  Hence  we  cannot  regard  these  findings,  however 
may  have  been  supported,  as  establishing  that  defendant's  consimif 
of  soft  coal  outlawed  it  from  recovering  the  damage  for  stoppage  o 
plant,  or  the  incidental  damage  suffered  while  under  restraint, 
may  not  recover  for  profits  of  an  illegal' business.  Kane  v.  John; 
9  Bosw.  154,  157.  Unless,  however,  the  business  or  traffic  were  ck 
unlawful,  the  party  who  has  obtained  an  injunctive  restraint  ca 
urge  the  nature  of  the  business  to  relieve  him  from  damages.  As  Ji 
Rapallo  said : 

"Whether  in  fact  the  proceedings  restrained  were  or  were  not  rlghtfuUy 
ducted  he  waa  not  in  a  position  to  try,  or  to  compel  the  defendant  to  try, 
the  reference  as  to  damages."    Andrews  t.  Glenyllle  Woolen  Co.,  SO  ? 
282,  287. 

[4]  The  final  outcome  of  this  unfortunate  litigation  is  a  disclo 
of  serious  injury  by  deposit  of  soot  and  soft  coal  products  to  n 
residents  of  the  vicinage,  but  no  legal  damages  to  the  public  buildi 
streets,  or  parks  of  Yonkers.  Plainly  the  city  (which  under  sec 
1990  of  the  Code  of  Civil  Procedure  is  answerable  like  a  surety  pi 
injunction  bond)  cannot,  against  this  clear  liability,  attempt  to  offsel 
injury  and  discomfort  to  individuals,  whom  it  does  not  here  repre: 

[6]  An  ancient  doctrine  of  equity  is  to  aid  the  diligent.  Defen 
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received  notice  to  appear  and  to  say  what  it  had  to  say  against  the  is- 
suance of  this  injunction.  The  notice  was  served  in  the  period  fixed 
by  the  justice.  Yet  defendant  allowed  the  hearing  to  go  by  default. 
Defendant's  president  did  not  receive  the  papers  until  11  o'clock  on 
the  return  day.  Even  Ihen  a  message  by  telephcme  to  the  clerk  of  the 
court  would  no  doubt  have  been  heeded.  Although  it  was  obvious  that 
an  injunction  had  been  granted,  defendant  still  appears  to  have  taken 
no  preventive  steps  until  the  order  was  served  on  September  4th,  a 
full  week  after  service  of  the  order  to  show  cause.  Beyond  arrang- 
ing to  hold  off  its  effect  till  hard  coal  came,  nothing  appears  to  have 
been  done  for  another  week,  when  opposing  affidavits  were  prepared. 
The  dissolution  of  the  injunction,  so  readily  arranged  on  September 
17th,  emphasizes  the  previous  inaction.  Here  was  an  industrial  plant, 
employing  850  men,  brought  neai^  to  a  standstill.  Diligence  of  the 
parly  enjoined  is  to  be  in  proportion  to  the  exigency.  Crounse  v.  Syra- 
cuse, C.  &  N.  Y.  R.  R.  Co.,  32  Hun,  497.  It  appears  that,  besides  fail- 
ing to  heed  the  order  to  show  cause,  or  to  act  after  its  return,  the  de- 
fendant, owing  to  the  absence  of  its  regular  counsel,  let  matters  go  un- 
til nearly  12  days  after  it  must  have  had  knowledge  of  this  injunction. 
The  allowance  of  damages  is  itself  a  matter  of  equity.  Russell  v.  Far- 
ley, 105  V.  S.  433,  26  L.  Ed.  1060.  In  such  circumstances,  I  think 
defendant  should  not  have  the  full  damages  as  assessed  for  this  entire 
period.  I  advise  to  reduce  the  business  damage  to  $20,000. 

[6]  We  have  also  to  look  at  the  allowances  to  defendant's  counsel 
In  some  jurisdictions  they  would  be  reduced.  Cook  v.  Chapman,  41 
N.  J.  Eq.  152,  2  Ati.  286.  Here  the  fee  of  $2,750  is  limited  to  the  pro- 
ceedings up  to  September  17th,  and  does  not  embrace  the  trial  or  the 
appeals.  In  view  of  the  threatenedHie-up  of  a  corporation  with  a  capi- 
tal of  $10,000,000,  and  a  monthly  pay  roll  of  $60,000  or  $70,000,  we  are 
not  prepared  to  pronounce  this  allowance  of  $2,750  as  excessive.  When 
the  suit  started,  the  counsel  who  afterwards  had  the  injunction  dissolv- 
ed was  absent  in  New  Hampshire.  But  a  defendant,  when  it  is  called 
on  to  act  with  promptness,  cannot  safely  wait  or  depend  on  the  return 
of  an  absent  adviser  in  such  a  crisis. 

I  advise  that  the  order  be  modified,  so  as  to  lessen  the  recovery  for 
trade  damages  to  $20,000,  but  with  the  other  allowances  and  costs  as 
already  ordered ;  that,  as  thus  modified,  the  order  be  affirmed,  without 
costs  of  this  appeal.  All  concur,  except  CARR,  J.,  not  voting. 


(Supreme  Court,  Appellate  DIvisioD,  First  Department.   April  20,  1917.) 
1.  WATBB8  Attn  Wateb  Coubsbs  ^3203(14}— PuBZaSHino  or  Wateb — ^Lu.- 

BILITT  or  OWNEK  OF  PRKVnSKR. 

Under  tbe  proTlsions  of  the  chnrter  of  the  City  of  New  York  (Laws 
1901,  c.  466),  charges  for  water  furnished  the  occupant  of  premises  be- 
come Hens  on  the  property.  The  owner  leased  the  premises  In  1907,  the 
lease  requiring  the  leBsee  to  pay  all  water  charges,  and  providing  that 
be  sbould  operate  and  maintain  tbe  engine,  boiler,  and  elevators  In  tbe 
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demised  premises  at  his  own  expense  and  cost.  The  premises  wer 
nected  with  the  city  water  mains,  and,  though  a  met^  had  been 
ously  installed,  a  second  meter  was  Installed.  that,  while  the 

diarge  tor  water  fnmlBhed  the  t«iant  Is  a  mere  debt,  and  the  c 
property  could  not' be  taken  from  her  to  satisfy  her  tmiant's  debt 
out  her  consent,  yet,  as  the  furnishing  of  water  was  necessary  ' 
operation  of  the  engine  and  elevators,  and  thus  was  for  the  braellt 
owner,  the  property  of  the  owner,  as  the  lease  provided  for  such 
tion,  was  subject  to  the  Uen  imposed  by  the  dty  charter,  for  the  i 
by  maintaining  the  connection  with  the  city's  water  mains,  implied 
thorlzed  the  supplying  of  water  to  the  tenant. 

[Ed.  Note. — ^For  other  cases,  see  Waters  and  Wat»  Courses,  Geni 
f  298.] 

2.  Watebs  ano  Watbb  Codbsbs  4s9:i03(14) — ^FuiNXSHnra  ar  Wate»— Id 

TY  OF  OWNEB  OT  PBEMlBBa 

In  such  case,  the  property  is  subject  to  the  Hen  of  water  rat 
water  famished  the  tenant,  though  the  tenant  was  primarily  Uabl 
the  owner  did  not  In  writlnig  consent  to  tiie  tunilshlug  of  such  wat 
the  Ibildllty  ot  the  owner  was  not  merely  that  of  a  surety. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Gen 
1  298.3 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Cornelia  A.  Dunbar  against  the  City  of  New 
From  a  judgment  dismissing  the  complaint,  plaintiff  aj^als. 
firmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  3X)Wt 
DAVIS,  and  SHEARN,  JJ. 

Harold  G,  Aron,  of  New  York  City,  for  appellant 
William  H.  King,  of  New  Yorlc  Ci^,  for  resp<nident 

SHEARN,  J.  This  is  an  appeal  by  plaintiff  from  a  judgmc 
the  Special  Term  dismissing  the  complaint  in  an  action  brouj 
cancel  a  lien  for  water  charges  in  favor  of  the  defendant  the  c 
New  York  and  against  the  property  of  the  owner.  The  charges 
determined  from  readings  of  two  meters  on  the  premises,  one  ins 
under  a  permit  issued  December  3,  1900,  and  the  other  under  a  i 
issued  in  1907.  Such  charges,  in  accordance  with  the  provisic 
the  charter,  became  a  lien  against  the  property.  New  York  Univ 
V.  American  Book  Co.,  197  N.  Y.  294,  90  N.  E.  819.  Plaintiff's 
is  that  the  enforcement  of  the  lien  deprives  the  plaintiff  of  her 
erty  without  due  process  of  law. 

[1]  Plaintiff  is  and  has  been  for  many  years  the  owner  c 
premises,  34  to  36  North  Moore  street,  borough  of  Manhattan, 
October  1,  1907,  plaintiff  executed  a  lease  in  writing  of  the 
premises  to  the  firm  of  William  Hills,  Jr.,  a  copartnership,  for 
ness  purposes.  The  lease  required  the  lessee  to  pay  all  Croton  ch. 
It  further  provided  that  Ae  lessee  should  operate  and  maintai 
engine,  boiler,  and  elevators  in  the  demised  premises  at  their  owi 
and  expense.  Plaintiff's  position  is  that,  as  this  water  was  so 
the  city  to  the  tenant  through  a  meter,  the  charge  is  not  a  ta: 
i^  a  mere  debt.  This  is  correct.  Plaintiff's  position,  further,  i; 
her  property  could  not  be  taken  from  her  to  satisfy  her  tenant's 
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without  her  consent.  This  is  also  correct.  Plaintiff  further  claims 
that  as  the  city  has  the  right  to  meter  a  building  without  the  consent 
of  the  owner,  and  as  this  water  was  furnished  through  meters,  and 
there  is  no  proof  that  the  plaintiff  consented  to  the  installation  of  the 
meters,  there  is  nothing  to  show  that  the  plaintiff  assented  to  the  city's 
furnishing  water  to  the  tenant.  This  is  not  correct.  It  is  true  that 
the  city  may  meter  the  premises  without  the  consMit  of  the  owner, 
but  the  meters  are  not  the  instrumentalities  for  furnishing  the  water. 
They  are  merely  for  the  purpose  of  measuring  the  water.  Th&  water 
is  furnished  through  pipes  connecting  the  building  with  the  city's 
mains.  These  pipes  were  installed  by  the  owner  of  the  building — ^if 
not  by  the  present  owner,  the  plaintiff,  then  by  her  predecessor  in  title 
— and  the  connection  was  never  shut  off  or  disconnected  by  the  plain- 
tiff. The  onl^  purpose  of  maintaining  a  connecticm  between  a  build- 
ing and  the  city's  water  mains  is  to  have  the  city  supply  tiie  building 
with  water. 

The  lease,  as  we  have  seen,  contemplated  the  tenant's  using  water 
in  the  building.  Indeed,  it  was  necessary,  for  boilers  are  only  useful 
when  supplied  with  water,  and  the  tenant  was  obligated  to  maintain 
and  operate  the  building's  engine  and  boilers.  When  an  owner  ex- 
pressly consents  to  the  tenant's  using  water  in  the  building,  supplied 
through  pipes  installed  by  the  owner,  or  continued  by  the  owner, 
for  the  purpoae  of  connecting  the  building  with  the  city's  water  main, 
the  owner  assents  to  the  cit/s  supplying  water  to  the  tenant  for  use 
in  the  building.  When  such  assent  or  arrangement  is  made,  it  must 
be  deemed  to  be  made  with  a  view  to  the  existing  law.  Indeed,  the 
law  is  a  part  of  every  contract.  The  law  provided  that  the  charges 
for  wateV  supplied  to  the  tenant  for  use  in  the  building  should  be  a 
lien  upon  the  building.  Therefore  the  charge  was  incurred  and  the 
Hen  became  operative  with  the  assent  of  the  plaintiff,  and  the  claim 
that  her  prc^>erty  was  taken  without  due  process  of  law  because  of 
lack  of  her  assent  falls  to  the  ground. 

[2]  It  is  also  urged  that,  because  die  Court  of  Appeals,  in  the  Book 
Company  Case  above  referred  to,  used  ihe  expression  that  the  tenant 
was  "primarily"  liable,  the  owner  is  only  liable  as  a  surety,  and  this 
required  express  assent  in  writing  before  the  plaintiff  could  be  charged 
for  the  debt  of  another.  The  court  did  not  hold  that  the  relation  of 
suretyship  existed,  or  that  the  obligation  of  the  owner  was  that  of  a 
surety,  and  to  be  cmstnied  according  to  the  rules  of  suretyship.  It 
said  that  the  tenant  was  primarily  liable,  which  is  true;  but  under 
the  statute  both-  the  tenant  and  the  owner  are  liable.  Where  two  are 
liable,  and  one  is  said  to  be  primarily  liable,  that  does  not  necessarily 
mean  that  the  other  is  liable  as  a  surety.  In  the  case  at  bar  the  ten- 
ant is  liable  to  the  city  primarily  for  the  water  consumed,  and  the 
owner's  property  is  also  liable  under  the  statute  for  water  furnished 
to  the  tenant  for  use  in  the  building  with  the  owner's  assent.  Water 
so  supplied  is  for  the  benefit  of  the  owner,  as  well  as  for  the  benefit 
of  the  tenant,  where  the  tenant's  business  and  use  of  the  building  nec- 
essarily requires  water,  for,  if  there  had  been  no  water  supply  avail- 
able, there  would  have  been  no  lease. 

The  judgment  is  affirmed,  with  costs.  Order  filed.   All  concur. 
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JUSTIN  3EUBERT,  Inc.,  v.  HEIFF  et  oL 


(Suprane  Court,  Trial  Term,  Onondaga  County.    January,  1911 

1.  OonSPIUOT  «S»1 — ^ILLBOAI.  AOT — ^BfAIJCB. 

In  the  dm  law,  with  few  exceptlouB,  malice  does  not  make  i\U 
act,  otberwlae  innocent,  done  to  accomplish  a  result  otherwise  lega 
when  two  or  more  Join  In  the  act 

[Ed.  Note. — For  other  cases,  see  Conspirat^,  Cent.  Dig.  H  1-6J 

2.  TBADE-MuKS  ASD  niADB-NAim  «S926 — ClOAB  IiABEU — BTATUTIL 

The  label  of  the  OiearmakeiB'  International  Union,  certifying  "tl 
cigars  contained  in  this  box  have  been  made  by  a  fiist-K^lasa  work 
member  of  the  Clgarmakers'  International  Union,"  and  Imposing  < 
limitations  as  to  Its  use  and  to  whom  It  may  be  furnished.  Is  autl 
by  Labor  Lew  (Consol.  I^aws,  c.  31)  S  15,  declaring  that  a  union  maj 
a  derice  "for  the  purpose  of  designating  the  products  of  the  labor 
members  thereof,"  and  the  owner  of  such  label  or  any  me  els 
recommend  the  purchase  of  goods  on  which  it  Is  placed  in  prefen 
others. 

[Ed.  Note. — For  other  cases,  see  Trade-Marts  and  Trade-Names 
Dig.  S  28.] 

3.  Trade-Marks  asd  Thadb-Nameb  <S=>30 — Regulations — Ciqajucajcb: 

BEL — Limitation  as  to  Use. 

The  purpose  of  an  authorized  use  of  the  label  of  the  Cigarmakf 
tematloual  Union,  certifying  "tha-t  the  cigars  contained  In  this  bo 
been  made  by  a  first-class  workman,  a  member  of  the  Oigarmakera 
national  Union,"  being  to  enable  purchasers  to  determine  whet 
not  cigars  exposed  for  sale  are  made  by  uniop  labor,  neither  a  Um 
that  it  shall  not  be  used,  except  where  certain  rates  of  wages  i 
nor  upon  madiine-made  cigars,  is  unlawful. 

[Ed.  Note. — For  other  cases,  see  Trbde-Marks  and  Trade-Names 
Dig.  H  88,  34.] 

4.  Trade-Marks  and  Tbadk-Nahbs  «s328— Oioaueaxzbs'  LABKZi— I 

TioNs  AS  to  Use. 

A  provision  of  such  label,  the  usefulness  of  which  depends  u) 
being  to  some  ext^t  a  warranty  of  quality,  that  it  shall  not  be  use 
cigars  selling  for  less  than  $20  a  thousand*  la  not  improper,  as  it  d 
prohibit  a  manufocturer  ftapi  making  and  selling  such  cigars,  bat 
prohlUts  him  from  attaching  the  label  therata 


[Ed.  Mote.— For  other  cases,  see  lYade-Harks  and  Trade^Munea 
Dig.  S  31.1 


5.  Conspiracy  «=>30 — Strikes — Picketing. 

Picketing  in  aid  of  a  strike  Is  not  in  Itself  Illegal,  and  ooly  beco 
If  accompanied  by  force,  violenoe,  trespass,  or  other  Improper  &ct 
[Ed.  Note^For  other  cases,  see  Ooaspiracy,  Ooit.  Dig.  If  68-07.; 

6.  Monopolies  «»17(2) — Saia  of  Unlabeled  Goods. 

Where  d^r  dealers  are  threatened  with  loss  or  Injury  In  caf 
sell  either  unlabeled  goods  generally,  or  such  goods  when  made  bj 
tain  manufacturer,  there  may  be  an  injury  to  commerce,  an  el 
create  a  monopoly. 

[Ed.  Note.— For  other  cases,  see  Monopolies,  Cent  Dig.  i  IS.] 

T.  MOKOPOLJBB  4s»17(l)— INTBBPXBBNGB  WUH  l^ADB— "SEOOHDABT  BO' 

An  act  which,  when  committed  in  concert  with  others,  under 
circumstances,  may  cause  such  Injury  to  the  public,  or  be  so  use 
unfioir  that  these  conditions  will  be  decdslve  as  to  whether  such 
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permiftstble  pr  forbidden,  is  a  "secondary  boycott,"  and  must  be  litiA  to  be 
an  unlawful  interfereace  with  trade  and  commerce. 

[Ed.  Note.— For  other  cases,  see  MonopoUes,  Cent.  Dig.  S  13. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Secondary  Boycott.] 

8.  CoNSPiaAcr  <s^S — Injunction  ©=>101{1) — Secondabt  Botcott — Relief. 

In  such  case,  those  who  agree  to  bring  about  such  secondary  boycott  are 
engaged  In  a  conspiracy,  and  one  injured  by  it  may  come  Into  a  court 
of  equity  for  relief. 

[Ed.  Note. — For  other  cases,  see  ConapiracyT  Cent.  Dig.  {S  7-11;  In- 
junction, Cent  Dig.  S  174.] 

9.  TiiiAL  €=3139(3)— Restbaint  of  Tbadb — Pleadino — Evidbnob. 

A  complaitit  In  an  action  tor  an  injunction  and  for  damages  alleged 
that  the  defendants  combined  to  compel  the  use  of  the  union  label  upon 
cigars  manufoctured  by  plaintiff,  and  that  the  use  thereof  under  the 
oonditimw  eurroundlDg  It  was  lUegai.  It  appeared  that  efforts  were 
made  to  prermt  custtmiera  from  selling  Its  products  by  means  of  picket- 
ing, by  distribution  of  cards  calling  such  customers  unfair,  by  disciplining 
union  men  who  dealt  with  them,  or  who  were  employed  by  them,  and 
sold  plaintiff's  goods  for  them,  and  by  threatening  those  customers  with 
loss  of  trade.  Mold,  that  a  contention  that  the  observance  of  the  rules 
governing  the  use  of  such  label  by  manufacturers  employing  about  one- 
third  of  the  dgarmakers  in  the  United  States,,  through  agreement  with 
the  International  Union,  constituted  an  unlawful  combination  in  re- 
straint of  trade,  and  consequently  to  scheme  to  compel  plaintiff  to  Join  In 
Its  use,  in  an  imlawful  conspiracy',  was  without  sattlcd«it  basis  of  claim, 
and,  there  being  not  the  slightest  proof  that  many  of  the  defendants  were 
engaged  in  the  alleged  conspiracy,  the  complaint,  as  to  them,  would  be 
dismissed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  {  36S.] 

10.  IWJUlfCTION  ^5>198^B0TC0TT — DjJtUGES. 

In  such  case  plalntUf,  as  against  the  other  defendants,  would  be  grant- 
ed an  Interlocutory  Judgment  continuing  the  injunction,  and  a  referee 
appc^ted  to  see  and  determine  what  damages,  if  any,  plaintiff  has 
suffered  by  reason  of  such  boycott 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent.  Dig.  {  418.] 

11.  CONBPIBACT  ^=»S — UNIOtf  LABEL — UNLAWFUL  COMBINATION — LlABILITT. 

Though  inducing  a  cigar  manufacturer  to  adopt  the  label  of  the  Cigar- 
makers'  International  Union  is  a  legal  object,  a  conspiracy  to  accomplish 
It  by  threatening,  expressly  or  by  Implication,  those  who  buy  goods  with 
loss  or  injury  to  their  trade,  is  unlawful,  and  all  who  Join  In  such 
threats,  or  In  the  injurious  acts,  are  conspirators,  and  liable  for  the 
damage  caused. 

[Ed.  Note^For  other  cases,  see  Conspiracy,  Gent  Dig.  fS  7-11.] 

Action  by  Justin  Seubert,  Incorporated,  for  an  injunction  and  for 
damages  against  Charles  P.  Reiff  and  others.  Interlocutory  injunc- 
tion as  against  a  secondary  boycott,  etc.,  as  against  part  of  the  defend- 
ants, granted,  and  referee  appointed  to  hear  and  determine  plaintiff's 
damages  frcrni  such  boycott,  and  complaint  as  against  other  defendants 
dismissed. 

David  Paine  and  Walter  Gordon  Merritt,  botii  of  New  York  City» 
for  plaintiff. 

Costello,  Burden,  Cooney  &  Walters,  of  Syracuse,  for  defendants 
Grouse  and  others. 

Frank  H.  Collins,  of  Syracuse,  for  defendant  Reiff. 
Thomas  H.  Ward,  of  Syracuse,  for  defendant  Burns. 
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ANDREWS,  J.  The  complaint  alleges,  and  the  plaintiflF  claims,  tl 
the  defendants,  all  of  whom  are  individuals  or  voluntary  unino 
porated  associations,  combined  to  compel  the  use  of  the  so-called  uni 
label  upon  cigars  manufactured  by  it,  that  Hie  use  of  this  label  un< 
the  conditions  surrounding  it  was  iUe|^,  and  that  they  also  combiz 
to  effect  this  design  by  unlawful  means. 

[1]  If  the  object  to  be  obtained  was  innocent,  and  if  the  me; 
used  were  also  innocent,  there  was  no  conspiracy.  The  plaintiff  1 
no  remedy,  however  greatly  it  may  be  damaged.  To  say  that  becai 
of  fear  of  such  damages  it  was  forced  to  do  this  or  that,  or  that  i 
acts  that  caused  the  damages  were  done  so  it  might  be  forced  to  adi 
a  certain  course,  does  not  alter  this  rule.  At  civil  law,  with  few  i 
ceptions,  malice  does  not  make  an  act,  otherwise  innocent,  done 
accomplish  a  result  otherwise  legal,  illegal,  even  when  two  or  mi 
join  in  the  act 

[2]  I  must  find  that  certain  of  the  defendants  desired  the  plain 

to  use  the  union  label  and  did  certain  things  to  effect  that  desi 

Thty  may  have  had  other  purposes  in  mind.   This  pugwse,  also,  v 

.behind  their  acts.   But  was  the  design  itself  illegal?   The  union  la 

is  owned  and  controlled  by  the  Cigarmakers'  International  Uni 

About  10,000  factories  in  the  United  States,  employing  about  (me-th 

of  all  the  cigarmakers  and  producing  annually  something  like  30.0C 

ODD  boxes  of  cigars,  have  entered  into  an  agreement  to  use  this  lal 

The  label  itself  certifies : 

"That  the  dgais  contained  in  this  box  have  been  made  by  a  flnt-d 
workman,  a  member  of  the  CIgarmafcers'  iDtematlonal  UqIoq." 

It  is  furnished  to  the  manufacturers  by  the  local  tmions.  Cert 
limitations  upon  its  use  and  as  to  the  persons  to  whom  it  is  to  be  f 
nished  are  imposed.  Some  relate  to  the  wages  of  the  workmen.  G 
ers  prohibit  its  use  upon  machine-made  cigars,  and  its  issuance  to  : 
except  strictly  uni<ni  shops.  If  the  manufacturer  deals  in  "Chin< 
tenement  house,  or  scab  cigars,"  or  if  his  nsune  appears  upon  a  1 
containing  such  cigars,  the  label  may  be  refused,  at  tiie  option  of 
local  union.  A  manufacturer  using  the  label  may  not  sell  to  anot 
who  is  put  upon  the  unfair  list,  nor  may  brands  made  both  in  un 
and  nonunion  shops  bear  the  label.  Finally,  the  label  is  not  allo\ 
upon  any  cigars  which  sell  for  less  than  $20  a  thousand. 

The  local  union  in  Syracuse  added  to  these  rules  a  provision  1 
manufacturers  desiring  the  label  must  put  it  upon  all  their  dome 
dgars,  and  must  not  deal  in  nonunion  cigars  after  notice.  But  1 
union  was  a  mere  agent  to  distribute  labels  for  its  principal,  the 
temational  Union.  I  find  no  authority  given  it  to  amend  or  alter 
rules  adopted  by  the  latter.  Such  discretion  as  is  allowed  it  as  to 
issuance  of  the  labels  is  clearly  defined.  I  therefore  consider  tk 
provisions  immaterial. 

The  contention  of  the  plaintiff  is  that  the  observance  of  these  n 
by  10,000  manufacturers  through  agreement  with  the  Intematic 
Union  constitutes  an  unlawful  combination  in  restraint  of  trade.  C 
sequentiy  the  scheme  to  compel  the  plaintiff  to  join  in  its  use  i 
conspiracy  within  the  definitions  whidi  I  have  given.   I  cannot  1 
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any  snfficient  basis  for  such  daim.  The  authority  to  adopt  such  a 
labd  is  given  to  the  unions  by  statute.  The  very  purpose  of  this  au- 
thorized use  is  to  enable  purchasers  to  determine  whether  or  not  goods 
exposed  for  sale  are  made  by  tmion  labor. 

[3,  4]  The  limitation  that  it  shall  not  be  used,  except  where  certain 
rates  of  wages  prevail,  is  clearly  not  unlawful.  Neither  is  the  provi- 
sion  tiiat  it  shall  not  be  used  upc»i  machine-made  goods.  The  useful- 
ness of  the  label  depends  upon  its  being  to  some  extent  a  warranty 
of  quality,  and  to  this  end  there  is  nothmg  improper  in  the  provision 
that  it  shall  not  be  allowed  upon  cigars  selling  for  less  than  $20  a 
thousand.  It  in  no  way  prc^ilnts  the  manufacturer  from  making  and 
selling  such  t^ara.  It  simf^y  i»x}hibits  him  from  attaching  the  label 
thereto. 

The  case  of  Miles  Medical  Company  v.  Park,  220  U.  S.  373,  31 
Sup.  Ct.  376,  55  L.  Ed.  502,  to  which  the  plaintiff  refers,  is  not  in 
point.  There  the  .  argument  concerned  agreraients  "designed  to  main- 
tain prices  after  the  com(^nant  has  puled  with  the  tide  to  the  arti- 
cles and  to  prevent  ccnnpetition  among  those  who  trade  therein." 

The  provision  in  regard  to  "Chinese,  tenement  house,  or  scab  cigars" 
in  no  way  binds  the  manufacturer.  He  does  not  agree  not  to  in 
such  goods.  In  case  he  does,  certain  options  may  be  exercised  by  the 
local  unions.  • 

The  provision  prohibiting  a  manufacturer  from  selling  to  another 
upcm  the  unfair  list  most  nearly  supports  the  plaintiff's  claim.  What- 
ever might  be  said  of  this  provision,  however,  had  the  existence  of 
certain  facts  been  shown,  in  the  case  at  bar  it  is  not  important 

A  manufacturer  may  not  use  the  label  who  sells  cigars  to  a  manu- 
facturer who  is  put  on  the  unfair  list.  So  far  as  I  can  discover,  no 
reference  is  made  to  an  unfair  list  either  in  the  constitution  of  the 
International  or  of  the  local  union.  The  word  .only  appears  in  that 
of  the  Trades  Assembly.  Nor  is  there  any  proof  that  the  Interna- 
tional Unicm  has  or  ever  had  such  a  list.  Before  it  can  be  said  that 
conditions  attached  to  the  union  label  limit  trade,  such  evidence  must 
be ji'ven. 

The  question  remains  as  to  whether,  the  defendants,  or  any  of  them, 
c<His(Mred  to  effect  any  purposes  by  unlawful  means. 

First,  as  to  the  strike  or  strikes.  Even  if  it  be  claimed,  which  I  do 
not  concede,  that  a  strike  may  not  be  declared  by  one  unicm  and  ap- 
proved and  aided  by  others,  without  scnat  interest,  the  use  of  the  unicm 
label  by  manufacturers  is  a  matter  in  which  all  are  interested. 

[5]  So  picketing  in  aid  of  the  strike  is  not  in  itself  illegal.  It  only 
becomes  so  if  accompanied  by  force,  violence,  trespass,  or  other  im- 
proper act.  Some  sporadic  and  slight  acts  of  violence  are  ^own. 
They  are  long  over,  and  form  no  basis  for  an  action  in  equity,  or  a 
finding  of  a  conspiracy  to  commit  them. 

Efforts  were  made  to  prevent  customers  of  the  plaintiff  from  selling 
its  products.  This  was  done  by  picketing  in  one  instance,  by  the  dis- 
tributkm  of  cards  calling  such  customers  unfair,  1^  disciidinuig  union 
men  who  dealt  with  them,  or  who  were  employed  by  'tiiem,  and  sold 
the  (daintiff's  goods  for  them,  and  by  threatening  those  customers  with 
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loss  of  trade.    It  is  s£ud  ^ese  acts  violated  both  the  state  aod  the 

United  States  statutes. 

A  distinction  must  be  drawn  here.  The  statute  of  New  York  ex- 
pressly states  that  the  union  may  adopt  a  device  "for  the  purpose  of 
designating  the  products  of  the  tabor  of  the  members  thereof."  Labor 
Law,  §  15.  I  have  no  doubt  that  the  union  owning  the  label,  or  any 
one  else,  may  recommend  the  purchase  of  goods  on  which  it  is  placed, 
in  preference  to  others. 

[8]  The  trouble  arises  if  a  further  step  is  taken,  and  dealers  are 
threatened  with  loss  or  injury  in  case  they  sell  either  unlabeled  goods 
generally  or  such  goods  made  by  a  certain  manufacturer.  That  may 
be  an  injury  to  commerce — an  effort  to  create  a  monopoly. 

[7,  8]  It  is  true  that  it  may  be  difficult  to  state  the  distinction  be- 
tween a  primary  and  a  secondary  boycott.  I  use  the  word  **bo3rcott*' 
without  any  implication  that  it  is  in  itself  and  under  all  circumstances 
illegal.  It  may  be  said  that,  if  one  persuade  customers  not  to  patronize 
a  certain  dealer  between  whom  and  the  union  a  quarrel  exists,  so 
one  may  persuade  customers  not  to  patronize  one  who  deals  with  the 
first,  and  if  this  is  lawful  the  dealer  himself  may  be  told  that  such  a 
course  is  to  be  adopted.  It  may  be  said  that  the  statutes  referred  to 
simply  codify  the  common  law  and  do  not  make  wrongful  what  was 
not  wrongful  before  their  adoption. 

But  often,  when  it  is  sought  to  draw  a  Kne  between  what  is  per- 
missible and  what  is  forbidden,  it  is  difficult  to  say  logically  why  a 
certain  act  should  be  placed  on  the  one  side  or  the  other.  The  courts 
must  be  governed  in  their  action  by  common  sense  and  considerations 
of  public  policy.  An  act  may,  when  committed  in  concert  with  others 
under  certain  circumstances,  cause  such  injury  to  the  public,  and  may 
be  so  useless  or  so  unfair  that  these  conditions  will  be  dedsive. 

Such  an  act  is  a  secondary  boycott.  It  must  be  held  to  be  an  unlaw- 
ful interference  with  trade  and  commerce.  Those  who  agree  to  bring 
it  about  are  engaged  in  a  conspiracy.  One  injured  by  it  may  come 
to  a  court  of  equity  for  relief. 

[8]  Who  then  engaged  in  the  conspiracy  here  complained  of?  As 
against  many  of  the  defendants  there  is  not  the  slightest  proof.  As 
to  them  the  complaint  must  be  dismissed.  But  Cigarmakers'  Union 
No.  6,  the  Central  Trades  and  Labor  Assembly,  Division  580  of  the 
Street  Car  Men,  Machinists'  Union  No.  381,  Charles  F.  Reiff,  Sam- 
uel Grouse,  Charles  A.  Yates,  William  Zeigler,  Dennis  and  Joseph 
Charles  are  involved.  The  mere  fact  that  certain  local  unions  are 
members  of  the  Trades  and  Labor  Assembly — ^that  they  sent  delegates 
to  that  body — does  not  make  them  parties  to  the  conspiracy,  if  they 
took  no  affirmative  action  in  the  matter. 

[18]  As  against  the  defendants  mentioned,  therefore,  the  plaintiff 
is  entitled  to  an  interlocutory  jud^ent  continuing  the  injuirction  so 
far  as  is  above  indicated,  and  appointing  a  referee  to  determine  what 
damages,  if  any,  the  plaintiff  has  suffered  by  reason  of  the  so-called 
secondary  Ixtycott.  I  have  examined  the  cases  cited  by  the  counsel  in 
their  elaborate  and  able  briefs.  It  would  not  be  useful  to  discuss  them, 
or,  where  they  are  in  CK>nflictf  to  seek  to  distinguish  one  from  the  other. 
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What  is  needed  is  a  statement  of  the  rules  that  prev^l  in  this  sttate, 
so  far  as  they  apply  to  this  case. 

[11]  Laborers  may  strike  against  their  employers,  separately  or  to- 
gether, for  any  reason,  or  for  no  reason.  Unless  their  object  is  il- 
legal, outsiders,  unions,  or  individuals  may  agree  to  and  may  help 
them.  Persuasion  may  be  used  to  induce  dealers  or  customers  not  to 
buy  the  employer's  goods  from  him  or  in  the  market.  Unions  may 
make  rules  on  this  subject  and  may  discipline  membere  who  violate 
these  rules.  Legal  picketing,  as  defined  in  Foster  v.  Retail  Clerks' 
Int.  Pro.  Ass'n,  39  Misc.  Rep.  48,  78  N.  Y.  Supp.  860,  may  be  used. 
To  induce  the  manufacturer  to  adopt  the  union  label  is  a  legal  object. 

Although  the  object  is  a  legal  cwnbi nation,  to  accomplish  it  by 
threatening,  expressly  or  by  implication,  those  who  buy  the  employer's 
goods  wi^  loss  of  trade,  or  a  C(»nbination  to  injure  their  trade,  is 
unlawful.  All  who  join  in  such  threats,  or  in  the  acts  of  injury,  are 
conspirators,  and  are  liable  for  the  damages  caused  by  them.  Not 
only  the  dealers  directly  affected,  but  the  original  employer,  may  re- 
cover such  damages  as  the  evidence  shows  they  have  severally  suf- 
fered. 

Ju(^ment  accordingly. 


(Supreme  Court,  Appellate  Division,  First  Deportment.   April  5,  1917.) 

1.  Mastkb  and  Se&tast  ^»80(11) — Right  to  Compensation — ^Wbonqfui. 

DiSCHABOE — CBaBACTEB  OF  BeCOTEBT. 

One  performing  services  under  employment  contract  can  recover  for 
services  rendered  at  agreed  rate  of  compensation,  U  the  salary  is  pro- 
vided for  in  the  contract,  or  for  the  actual  value  of  tbe  serricea,  In  the 
absence  of  express  agreement 

iEA.  Mote.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  i  120.] 

2.  MAflTTEB  AND  ISlSVANT  ^=>80(4)—RlGHT  TO  COMPENSATION — WBONGFUL  DIS- 

chabge — Chabacteb  of  Recovebt. 

A  servant's  complaint,  alleging  contract  of  master  to  pay  him  $50  per 
week  during  probationary  period,  snch  amount  to  be  In  full,  should  tbe 
servant  be  discharged  for  unsatisfactory  service,  showed  a  contract  to  pay 
tbe  reasonable  value  of  the  eenioeB,  unless  discharge  and  unsatisfactory 
service  concorred. 

[Bd.  Mote. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  1 113.] 

S.  Appeal   and  Erbob  *=916(1) — Review — -Pbesuhptions — Judgment  on 
Pliladings. 

On  appeal  from  order  denying  defendant's  motion  Cor  Judgment  on  the 
pleadings,  the  court  must,  as  on  a  d^urrer,  talie  the  allegatlMis  of  the 
complaint  as  true. 

[Ed.  Note.— For  other  cases,  see  i^peal  and  Error,  Cent  Dig.  H  3ft0&, 
3700,  ST03-3705.] 

4.  Master  and  Sebvant  ^=^55 — Right  to  Compensation — Wbonopol  Dis- 
CHABOE — Chabacteb  of  Recovebt. 

Where  the  master  agreed  to  pay  a  servant  $S0  per  week  during  pro- 
bationary period,  which  the  servant  agreed  to  accept  tn  full,  if  he  were 
dladurged  and  his  services  were  unsatisfactory,  the  servant  could  re-  ■ 
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cover  the  reesonable  value  ot  the  serrlceB,  If  bis  serrloM  were  utikC 

toTy,  but  he  was  nevertheless  discharged. 

Clarke,  P.  J.,  dlssentlDS. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Rowland  W.  Spain  against  the  Manhattan  Shirt  Cor 
pany.  From  an  order  denying  motion  for  judgment  on  the  pleadinj 
defendant  appeals.  Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SCOT 
SMITH,  and  SHEARN,  JJ. 

Feiner  &  Maass,  of  New  York  City,  for  appellant. 
Percival  E.  Jackson,  of  New  York  City  (John  M.  Gardner,  of  Ni 
York  City,  of  counsel),  for  respondent 

SHEARN,  J.  [1]  I  agree  that  this  action  is  not  brought  for 
breach  of  the  contract  to  continue  the  plaintiff's  employment.  I 
such  claim  is  made  by  the  respondent.  The  action  is  brought  to  i 
cover  for  services  performed  up  to  the  date  of  discharge,  and  it 
undoubted  that  one  who  has  performed  services  under  a  contract 
employment  is  entitled  to  recover  for  serWces  rendered,  at  the  agre 
rate  of  compensation  if  a  salary  is  provided  for,  or  for  the  actt 
value  of  the  services  if  there  is  no  agreed  rate  of  ctnnpensation. 

[2]  The  employer's  right  to  discharge  is  not  involved  in  this  ca 
The  only  question  is  whether,  under  the  peculiar  terms  of  this  cc 
tract,  $50  per  week  was  the  agreed  salary,  in  case  of  discharge  f 
some  other  reason  than  dissatisfaction  tvith  plaintiff's  services.  Pla: 
tiff  contends  that  it  was  not  the  agreed  salary  in  such  event,  but  th 
on  the  contrary,  it  was  distinctly  agreed  that  that  would  be  the  n 
of  compensation  only  in  case  (1)  the  plaintiff's  services  did  not  pre 
satisfactory  and  (2)  the  defendant  should  not  continue  to  employ  t 
plaintiff.  The  all^tion  with  respect  to  the  agreement  governing  t 
rate  of  compensation  during  the  probationary  period  was  that: 

"The  defendant  should  pay  the  plaintiff  the  sum  of  ^SO  per  week,  wU 
sum  was  agreed,  by  and  between  the  parties,  should  not  be  t;he  tall  value 
plaintiff's  serrlces,  but  that  he  would  accept  the  same  In  full  payment  then 
only  In  case  the  plaintiff's  services  did  not  prove  satisfactory  and  the  def^ 
ant  should  not  continue  to  employ  the  plaintiff  as  hereinafter  stated." 

This  plainly  means  that  in  the  events  stated  plaintiff  should  not 
compelled  to  treat  the  weekly  payments  as  full  payment  for  his  ser 
ices,  but  would  be  entitled  to  the  reasonable  value  of  his  services.  T 
parties  did  not  agree  tiiat  the  weekly  payments  should  be  full  payme 
if  defendant  should  not  continue  to  employ  the  plaintiff,  but  only 
that  event  and  in  the  additional  event  that  plaintiff's  services  <Ud  n 
prove  to  be  satisfactory. 

This  was  the  situation  in  a  nutshell:  Plaintiff,  confident  of  his  ah 
ity  to  render  satisfactory  service,  was  willing  to  accept  a  small  sala 
during  the  probationary  period  for  the  sake  of  obtaining  the  thr< 
year  contract  at  $5,000,  which  to  him  appeared  to  be  a  practical  c< 
tainty  if  defendant  lived  up  to  its  agreement ;  if  His  services  failed 
prove  satisfactory,  he  was  willing  to  accept  the  $50  a  week  in  full  pa 
*  ment  for  the  entire  probationary  period;  but  if,  notwithstanding  t 
fact  that  his  services  were  of  a  satisfactory  character,  the  defends 
refused  to  make  die  three-year  contract  for  some  other  reason,  he  « 
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led  to  the  reasonable  value  of  the  services  rendered  during  the 
ationary  period.  This  was  entirely  fair  to  both  parties,  and  was 
isely  what  was  expressed  in  the  contract. 

le  complaint  alleges  that  plaintiff's  services  "were  of  a  satisfac- 
and  high-class  character"  and  that  the  ground  of  his  discharge 
not  that  his  services  did  not  prove  satisfactory.  The  employer's 
t  to  discharge  is  not  involved  in  this  case.  The  point  is  whether 
ict  plaintiff  was  discharged  because  his  services  were  unsatisfac- 
,  for  if,  in  spite  of  plaintiff's  ability  and  defendant's  satisfaction 
the  character  of  his  work,  he  was  discharged  because  business 
itions  were  bad,  or  for  some  other  reason,  the  contract  carefully 
ided  that  plaintiff  should  not  be  held  down  to  a  salary  of  $50  a 
:  during  the  probationary  period. 

,  4]  Therefore,  assuming,  as  we  must  upon  this  motion,  as  on 
Lirrer,  that  the  plaintiff's  services  were  satisfactory,  and  that  he 
not  discharged  because  of  any  dissatisfaction  with  his  services  on 
lart  of  the  defendant,  we  are  bound  to  give  the  plaintiff  the  ben- 
)f  defendant's  positive  agreement  that  in  such  case  the  weekly  pay- 
ts  should  not  constitute  the  measure  of  the  value  of  plaintiff's 
ices. 

follows  that  plaintiff  is  entitled  to  recover  the  reasonable  value 
le  services  performed  up  to  the  time  of  his  discharge,  and  that 
jrder  appealed  from  should  be  affirmed,  with  $10  costs  and  dis- 
ements.    Order  filed. 


\UGHLIN  and  SCOTT,  JJ.,  concur.   SMITH,  J.,  concurs  in  re- 
CLARKE,  P.  J.,  dissents. 


iprt^rae  Court,  Appellate  Division,  Third  Department.  March  22,  1917.) 

tUMERCE  <&=»27(6) — Raiuioadb — EsfPLoTMBNT  IN  Intehbtate  Comuekce. 

Wbere  ED  engine  of  an  Intrastate  railroad,  after  moving  freight  and 
nllt  trains,  was  ordered  to  a  certain  point  for  passenger  serTice.  and 
:hen  to  another  point,  and  In  the  last  trip  an  employ^  wafi  killed,  the 
>mp1or€  was  not  engaged  In  Interstate  commerce  within  the  federal 
Employers'  Liability  Act  (Act  April  22.  1908,  c.  149.  35  Stat  65.  as 
imended  by  Act  April  5,  1910.  c.  143,  36  Stat.  291).  although  the  freight 
ind  milk  trains  may  have  contained  Interstate  shipments,  since  the  en- 
gine's connection  wlUi  such  trains  had  ceased. 

[SCDVEBT  ^=»89 — RaILBOAD  BiLLB  OF  LaDIHO — MATERIALITY. 

Under  Code  Civ.  Proc.  S  803,  and  General  Rules  of  Practice,  No.  14, 
luthorlzlng  the  discovery  of  competent  and  material  records,  etc.,  defend- 
ant railroad  cannot  be  compelled  to  produce  bills  of  lading  covering  ship- 
ments In  trains  which  an  engine  had  moved  before  It  collided  with  an 
)ther  engine  and  killed  an  employ^. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent.  Dig.  }  115.] 
iMHERCE  (a=>27(l) — Railboads — Emi'Lotebb'  Liabilitt  Act — Requisites 

)F  LiIABIUTT. 

To  bring  a  case  within  the  federal  Employers'  Liability  Act  of  April  22. 
LAOS,  as  amended  by  Act  April  5.  1910,  defendant  railroad  must  at  time  of 
iccldent  have  been  engaged  as  a  common  carrier  in  interstate  commerce, 
ind  the  injured  employfe  must  have  been  employed  by  It  in  such  commerce. 
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L  DiBcoTBBT  «sb89 — Bailboad  Opbratino  Obdebs. 
,        Under  Code  Civ.  Proc.  g  803,  and  General  Rules  of  Practice,  !« 
authorizing  the  discovery  of  competent  and  material  documents,  et 
fendant  railroad  may  be  compelled  to  produce  the  oriiers  under 
two  engines  which  collided  and  killed  an  employ^  were  being  apetai 
[Ed.  Note—For  other  cases,  see  Discovery,  Coit.  Dig.  |  IIS.] 
Kellogg,  P.  J.,  and  Woodward,  dissenting. 

Appeal  from  Special  Term,  Broome  County. 

Action  by  Amelia  Hoag,  as  executrix,  against  the  Ulster  &  Deli 
Railroad  Company.  From  an  order  of  the  Supreme  Court  din 
a  discovery  of  certain  books  and  papers,  defendant  appeals.  Aff 
in  part,  and  reversed  in  part. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODW. 
COCHRANE,  and  SEWELL,  JJ. 

W.  H.  Johnson,  of  Oneonta,  for  appellant. 
A.  L.  Kellogg,  of  Oneonta,  for  respondent 

LYON,  J.   This  is  an  appeal  from  an  order  directing  discove 

books  and  papers,  granted  in  a  negligence  action  brought  undt 
federal  Employers'  Liability  Act  (Act  April  22,  1908,  c.  149,  35 
65,  as  amended  by  Act  April  5,  1910,  c.  143.  36  Stat.  291).  Defe 
owns  and  operates  an  intrastate  railroad,  with  its  termini  at  Kin 
and  Oneonta.  On  June  16,  1916,  plaintiff's  testate  was  in  defen' 
employ  as  a  fireman  upon  one  of  its  engines.  On  that  day  his  c 
first  assisted  in  moving  a  freight  and  coal  train  from  Oneonta  to  ( 
Hotel  station.  It  thra  returned  as  far  as  Arkville,  and  assisted  in 
tng  a  milk  train  from  Arkville  up  the  grade  to  Grand  Hotel  st 
It  was  then  ordered  to  return  to  Arkville  to  meet  and  assist  in  m 
defendant's  passenger  train,  running  extra.  Reaching  Arkvill 
engineer  and  conductor  received  orders  to  proceed  with  the  engi 
Roxbury  to  meet  the  extra  passenger  train  there.  When  the  e 
had  proceeded  as  far  as  the  lower  end  of  the  Arkville  yard,  it  car 
to  collision  with  the  engine  of  the  passenger  train  and  plaintiff's  t 
was  killed. 

The  order  appealed  from  directed,  as  to  the  freight  and  coal  an<j 
trains,  that  an  inspection  be  given  plaintiff  of  the  bills  of  ladini 
manifests,  showing  the  points  from  which  and  to  which  the  fr 
coal,  milk,  and  other  merchandise  carried  thereon  was  consigned 
to  the  said  passenger  train  and  the  engine  upon  which  plaintiff's  t 
was  employed,  the  order  directed  that  an  inspection  be  givei 
plaintiff  of  the  orders  given  the  engineers  and  conductors  of 
engines. 

[1,  2]  The  portion  of  the  order  directing  an  inspection  of  th« 
of  lading  and  manifests  was  clearly  unwarranted.  The  purpose  e 
less  was  to  show  that  portions  of  the  shipments  were  interstate, 
sumii^  such  to  have  been  the  case,  establishing  that  fact  was  who 
relevant  to  plaintiff's  cause  of  action.  Plaintiff's  testate  was  not 
while  engaged  in  assisting  in  handling  those  trains.  His  employm 
that  connection  had  previously  terminated.  His  engine  had  left  bo 
freight  and  coal  and  milk  trains  at  Grand  Hotel  station,  and  had 
to  Arkville  pursuant  to  orders.  At  the  time  he  met  his  death  he  ha 
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designated  point,  and  was  engaged  in  an  enterprise  entirely  discon- 
ed  frwn  that  of  assisting  in  handling  the  two  trains,  that  of  going 
leet  the  {Missenger  train  to  assist  in  moving  it.  Under  this  state  of 
5  the  liability  of  the  defendant  cannot  be  predicated  upon  the  em- 
inent of  plaintiff's  testate  in  assisting  to  move  the  freight  and  coal 
milk  trains,  assuming  that  they  carried  interstate  freight.  The  de- 
•n  of  the  United  States  Supreme  Court  in  the  recent  case  of 
neapolis  &  St.  h.  R.  R.  v.  Winters,  242  U.  S.  353,  37  Sup.  Ct.  170,. 

Ed.  ,  is  very  much  in  point.  In  that  case  the  plaintiff  was  in- 

d  while  making  repairs  to  an  engine  which  had  been  used  in  tht 
ing  of  freight  trains  over  defendant's  line,  engaged  in  bath  in- 
late  and  intrastate  commerce.  Apparently  its  last  use  before  the 
itiff  was  injured  was  of  such  nature,  and  it  continued  to  be  so  used 
r  Ae  plaintiff  was  injured.  The  court  says : 

tils  Is  not  like  the  matter  of  repairs  upon  s  road  permanently  devoted  to 
tierce  among  the  states.  An  engine,  as  such,  is  not  permanently  devoted 
ly  kind  Of  traffic,  and  it  does  not  appear  that  this  engine  was  destined 
.-ially  to  anything  more  definite  than  such  business  as  it  might  be  needed 
It  was  not  interruirted  in  an  Interstate  haul  to  be  repaired  and  go  on. 
nply  had  finished  some  interstate  business  and  had  not  yet  b^un  up<» 
)ther.  Its  next  work,  bo  far  as  appears,  might  be  interstate,  or  confined 
wa,  as  it  should  happen.  At  the  moment  it  was  not  engaged  la  either., 
haracter  as  an  instrument  of  commerce  depended  on  Its  employment  ai 
Ime,  not  upon  remote  probabilities,  or  upon  accidental  later  events." 

]  The  decisions  are  uniform  that,  in  order  to  bring  a  case  witliin 
;enns  of  the  federal  Employers'  Liability  Act,  the  defendant  must 
■  been,  at  the  time  of  the  occurrence,  engaged  as  a  common  carrier 
terstate  commerce,  and  the  injured  employes  must  have  been  em- 
ed  by  such  carrier  in  such  commerce.  North  Carolina  Railroad  Co. 
achary,  Adm'r  of  Burgess,  232  U.  S.  248,  34  Sup.  Ct.  305,  58  L. 
591,  Ann.  Cas.  1914C,  159;  Illinois  Central  Railroad  Co.  v.  Beh- 
.  Adm'r,  233  U.  S.  473,  34  Sup.  Ct.  646,  58  L.  Ed.  1051,  Ann.  Cas. 
C,  163 ;  Chicago,  Burlington  &  Quincy  Railroad  Co.  v.  Harring- 
241  U.  S.  177,  36  Sup.  Ct.  517,  60  L.  Ed.  941. 
]  However,  we  think  that  the  portion  of  the  order  appealed  from 
h  directed  that  an  inspection  be  allowed  the  plaintiff  of  the  orders 
n  the  conductors  and  engineers  of  the  passenger  engine  and  of  the 
rie  upon  which  plaintiff^s  testate  was  employed,  known  as  No. 
vas  warranted.  The  petition  states  that  the  passenger  en|^ne  was 
ling  extra,  and  that  the  train  which  had  left  Oneonta  that  after- 
i,  evidently  on  its  way  to  Kingston,  was  cwiv^ing  a  number  of 
ndant's  agents,  officers,  and  employes  on  a  tour  of  inspection  of  de- 
ant's  railroad  when  the  collision  occurred. 

pparently  the  action  Is  tksed  upon  the  collision  having  resulted 
1  the  defendant  having  given  improper,  and  perhaps  inconsistent, 
rs  to  the  conductors  and  engineers  in  chaise  of  the  two  engines, 
orders  arc  therefore  material,  and  will  be  competent  and  necessary 
snce  upon  the  trial.  The  petition  alleges  that  neither  the  original 
rs  nor  copies  thereof  are  within  plaintiff's  possession  or  under  her 
rol,  that  she  has  no  personal  knowledge  tiiereof ,  and  that  her  in- 
lation  regarding  the  same  is  mere  hearsay.   The  relation  which 
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existed  between  the  defendant  and  plaintiff's  testate  was  that  of  master 
and  servant,  and  we  think  the  plaintiff  is  entitled  to  know  under  what 
orders  of  the  master  the  engine  upon  which  her  testate  was  employed, 
as  well  as  the  other  engine,  was  being  operated.  The  order  for  inspec- 
tion was  granted  under  section  803  of  the  Code  of  Civil  Procedure, 
and  rule  14  of  the  General  Rules  of  Practice,  the  latter  subdivision  of 
which  rule  reads 

"Either  party  may  be  compelled  to  make  any  discovery  of  any  book,  docn- 
ment,  record,  article  or  property  in  his  possession  or  under  hla  control  or 
In  the  possession  of  his  agent  or  attorney,  upon  Its  appearing  to  the  satls- 
tectlon  of  the  court  that  such  book,  document,  record,  article  or  property  is 
material  to  the  decision  of  the  acti<m  or  special  prooeedinK  or  some  motion 
or  application  therein,  or  Is  competent  eridnice  In  the  case,  or  an  taBBeOioD 
thereof  Is  necessary  to  enable  a  party  to  prepare  for  trial." 

The  tendenc]^  of  the  courts  durii^  later  years  has  been  very  properly 
towards  liberauty  in  extending  the  right  of  discovery  and  inspecticm  to 
the  end  that  the  truth  might  be  made  to  af^ear  and  the  cause  of  justice 
promoted.   Whether  the  act  of  officials  of  an  intrastate  railroad  in 

inspecting  its  track,  over  which  it  is  alleged  that  at  times  interstate 
commerce  passed,  and  the  presence  of  plaintiff's  testate  as  fireman  up- 
on the  engine  on  his  way  to  assist  the  passenger  train  up  the  grade,  cxm- 
stituted  his  being  engaged  in  interstate  commerce,  is  not  now  before  us 
for  consideration.  In  fact,  perhaps,  plaintiff's  counsel  may  not  rely 
upon  this  circumstance  as  establishing  the  right  of  the  plaintiff  to  claim 
that  her  testate  met  his  death  while  engaged  in  interstate  commerce. 

Hie  order  appealed  from  should  be  affirmed  in  respect  of  the  orders 
to  the  conductors  and  engineers  of  the  colliding  engines,  and  in  other 
respects  reversed,  without  costs  to  either  party.  All  concur,  except 
KELLOGG,  P.  J.,  who  votes  for  affirmance,  in  which  WOODWARD, 
J.,  concurs. 

JOHN  U.  KELLOGG,  P.  J.  (dissenting).  It  Is  a  mistake  to  asmime  that  this 
action  Is  brought  under  the  federal  Employers'  liability  Act  The  summons 
was  served  without  a  complaint  Attached  to  the  summons  was  a  notice  that 
the  plaintiff  would  take  Judgment  for  $35,000  damages  on  account  of  the  de- 
fendant's negligence  under  the  federal  Employers*  Liability  Acts.  There  is  no 
place  for  such  a  notice  in  a  negligence  action  under  sections  419  and  420  or 
the  Code  of  Civil  Procedure. 

HowevCT,  If  the  notice  was  properly  given.  It  does  not  prevent  the  plalntut 
fr<Hn  serving  a  complaint  for  any  other  cause  of  action.  Sharp  v.  Clapp,  15 
App.  DIv.  445,  44  N.  Y.  Supp.  451 ;  Johnstone  v.  Welbel,  131  App.  Div.  166. 
115  N.  Y.  Supp.  255.  It  does  not  appear  that  the  platntifC  is  a  self-Insurer,  or 
has  obtained  insurance  for  its  employ^  under  the  Workmen's  GompeoaatlMi 
Lew  of  this  state.  A^paraitly,  therefore,  the  plaintiff  may.  if  the  case  does 
not  fall  within  the  federal  Employers'  Liability  Act,  elect  under  section  11  of 
the  Workmen's  Compensation  Law  (Cousol.  Laws,  c.  67)  to  claim  damages,  and 
In  this  action  have  all  the  benefits  given  bet  by  that  section. 

The  plaintiff,  therefore,  la  at  liberty  to  frame  her  complaint  according  to 
the  facts  as  she  may  ascertain  them  to  be.  She  has  lost  her  hosband ;  she  Is 
not  sure  of  the  drcumstancee  causing  bis  death,  but  has  reason  to  believe  that 
the  Investigation  sought  will  enaUe  her  to  frame  a  complaint  alleging  a  cause 
of  action  therefor.  We  cannot  try  the  merits  upmi  this  applicati(m.  Hie  prac- 
tice is  very  liberal,  and  under  the  circumstances  It  Is  reasonable  that  she 
should  have  an  opportunity  to  obtain  what  IntormatioB  she  can  from  the  de- 
fendant as  to  the  circumstances  causing  the  death. 

I  therefore  favor  an  affirmance  of  the  order. 
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HEI'MCAMPBR  v.  HOFFMANN  et  al 


Inpreme  Court,  Special  Term  for  Trials,  Kings  County.   April  9,  1917.) 

?oBT8  <^=>10 — Rights  of  Trade  TJnion — Distkibutton  or  Cibculab. 

A  bakers*  union  was  within  Its  legal  rights  in  publishing  and  distribut- 
ing a  circular  to  the  customers  of  the  proprietor  of  a  nonunion  bakeshop, 
soliciting  sympathizers  and  friends  to  withdraw  their  patronage  or  to 
refrain  from  patronizing  the  shop. 

lEd.  Note.— For  other  cases,  see  Torts,  Cent.  Dig.  S  10.1 
^ADE  Unions  ®=s>9 — Suit  AoAinsr  Unincobpoeated  Association — Stat- 

UTK. 

Under  Code  Civ.  Proc,  8  1919,  relative  to  actions  by  or  against  unincor- 
porated assoclntlons  of  7  or  more  persons,  a  union  of  bakers,  composed  of 
300  or  400  members  constantly  changed  by  death,  resignation,  withdrawals, 
and  new  members,  and  not  formed  for  pecuniary  purposes,  could  be  sued, 
by  naming  Its  treasurer  and  alleging  that  It  was  an  unincorporated  asso- 
ciation consisting  of  7  or  more  members,  by  the  proprietor  of  a  nonunion 
bakeshop,  seeking  to  restrain  the  union's  acts  Injurious  to  his  business, 
since  section  1919  does  not  limit  an  action  against  the  president  or 
treasurer  to  one  where  money  damages  is  claimed. 

[Ed.  Note. — For  other  cases,  see  Trade  Unions,  Cent.  Dig.  B  7.] 

DDGMENT  <©=s>678(7) — SorT  AOAXKST  UnIKCOHPOEATED  ASSOCIATION — BIND- 
ING PoECE  OP  Judgment. 

In  suit  against  an  imlncorporated  association,  under  Code  Civ.  Proc.  { 
1919,  by  naming  Its  treasurer  and  alleging  that  It  is  an  UDlncorpora.ted 
association  consisting  of  7  or  more  members,  each  member,  the  agents  and 
employes  of  the  association,  are  bound  by  the  Judgment  rendered. 

NJUNCTioN  $=>101(1) — Labor  Union — Intekfebence   with  No^unior 

Shop. 

Where  the  proprietor  of  a  nonunion  bakeshop  refused  to  unionize  the 
shop  at  request  of  a  bakers'  union,  and  to  coerce  him  into  doing  so  the 
union  marched  men  up  and  down  the  sidewalk  In  front  of  his  shop 
three  times  a  week  for  a  number  of  months,  interviewed  Intending  cus- 
tomers on  the  sidewalk,  advised  them  not  to  purchase  bread  from  the 
shop,  and  caused  the  marchers  to  spit  on  the  sidewalk  or  make  faces 
at  the  employes  In  the  shop,  the  union  and  its  members  and  agents 
would  be  enjoined  from  congregating  In  front  of  the  shop,  from  marching 
up  and  down,  and  from  blocking  the  entrance  to  the  shop,  from  Interfer- 
ing with  customers  entering  or  departing,  and  from  interfering  with 
employes  In  any  manner,  since  the  acts  as  a  whole  were  sufficient  to  call 
for  equitable  relief;  criminal  prosecution  being  Inadequate. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent.  Dig.  S  174.] 

Action  by  Theodore  Heitkamper  against  Moritz  Hoffmann,  indi- 
ually  and  as  treasurer  of  the  Journeymen  Bakers'  Union  and  others. 
Igment  for  plaintiff. 

Veismann  &  Hertz  and  Henry  Weismann,  all  of  Brooklyn,  for 
intiff. 

Cramer,  Cohn  &  Meyer  and  Max  Meyer,  all  of  Brooklyn,  for  de- 
dants. 

^ALLAGHAN,  J.   The  plaintiff  conducts  a  bakeshop  at  the  corner 
Grove  street  and  Knickerbocker  avenue  in  the  borough  of  Brook- 
It  is  known  as  an  open  shop,  inasmuch  as  the  plaintiff  does  not 
5loy  bakers  who  are  members  of  the  union. 
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Representatives  of  the  Journeymen  Bakers'  Union,  one  of  the  de- 
fendants here,  called  upon  plaintiff  on  two  occasions  and  urged  bixn 
to  unionize  his  shop.    He  refused.    Upon  such  refusal  one  of  the 

representatives  of  the  union  stated  to  plaintiff  that  "where  there  is  a 
will  there  is  a  way."  Thereupon  the  union  set  upon  a  plan  to  force 
the  plaintiff  to  comply  with  its  demands,  namely,  to  unionize  his  shop. 
No  complaint  was  made  as  to  the  sanitary  condition  of  the  shop,  and 
it  appears  that  those  employed  by  the  plaintiff  were  receiving  the  same 
pay  as  members  of  the  union.  Various  methods  were  adopted  to 
bring  about  the  desired  result.  A  circular  was  distributed  throughout 
the  neighborhood,  calling  attention  to  the  fact  that  the  plaintiff  con- 
ducted a  nonunion  shop,  and  requesting  those  in  the  neighborhood  not 
to  patronize  plaintiff,  and  advising  them  where  bread  baked  in  union 
shops  and  bearing  the  union  label  could  be  purchased. 

Meftibers  of  the  union  accosted  plaintiff's  employes  on  the  street 
and  attempted  to  persuade  them  to  leave  plaintiff's  employment,  and 
on  one  occasion,  at  least,  a  personal  altercation  ensued,  which  resulted 
in  the  arrest  and  conviction  before  a  magistrate  of  one  of  the  members 
of  the  union,  charged  with  disorderly  conduct.  But  a  more  forceful 
method  was  adopted,  for  the  evident  purpose  of  convincing  plaintiff 
that  his  interests  would  best  be  served  by  unionizing  his  shop.  The 
plan  adopted  was  somewhat  crude,  but  effective  to  the  extent  of  caus- 
ing a  loss  of  trade  and  of  profits  to  the  plaintiff.  Pursuant  to  a  direc- 
tion by  the  union,  various  members  were  notified  from  time  to  time 
by  the  chairman  of  the  local  executive  board  to  be  present  at  the  comer 
of  Grove  street  and  Knickerbocker  avenue  at  a  time  specified  "to  con- 
duct a  label  agitation."  The  designated  place  was  not  a  regular  meet- 
ing place  of  Ae  imion,  or  of  any  committee,  and  the  "label  agitation" 
was  directed  at  no  other  than  the  plaintiff.  The  notices  of  this  meeting 
were  sent  through  the  mails  on  a  postal  card,  and  each  "comrade"  was 
advised  not  to  "bring  the  postal  card  with  you."  Failure  to  attend 
would  subject  the  comrade  to  a  fine  of  25  cents,  presumably  by  the 
union. 

From  time  to  time  various  members  of  the  union,  or  persons  en- 
gaged by  them,  met  on  the  corner  of  Grove  street  and  Knickerbocker 
avenue,  in  front  of  plaintiff's  bakeshop.  These  meetings  continued 
three  times  a  week  for  some  months.  The  members  of  tfie  union,  or 
its  employes,  would  march  up  and  down  on  the  street  in  front  of  plain- 
tiff's store.  The  marchers  consisted  of  f  ran  6  to  10  men.  They  wore 
placards  on  various  occasions,  advising  the  public  to  purchase  only 
bread  bearing  the  union  label,  and  from  time  to  time  advised  people 
on  the  street  not  to  purchase  bread  from  Heitkamper,  but  to  go  across 
the  street  and  purchase  it  from  another  baker,  who  conducted  a  union 
shop.  Frequently  the  marchers  blocked  the  entrance  to  plaintiff's 
store,  spit  upon  the  sidewalk,  and  "made  faces"  at  those  employed 
in  the  store,  and  on  one  occasion  a  policeman,  on  post  regularly  as- 
signed to  duty,  arrested  a  number  of  the  marchers.  They  were  chain- 
ed with  disorderly  .conduct,  but  discharged  by  the  magistrate.  After 
their  discharge,  each  of  these  persons  brought  an  action  in  the  Su- 
preme Court  against  the  plaintiff  for  malicious  prosecution,  being  in 
each  case  represented  by  the  counsel  for  the  onion.   The  union  in 
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tie  instances  paid  50  cents  per  day  to  each  of  the  marchers  for  their 
lenses. 

a  result  of  the  various  acts  here  complained  of,  the  plaintiff's 
iiness  has  been  injured,  his  receipts  have  materially  fallen  off,  and 
has  suffered  many  annoyances  and  much  inconvenience.  A  con- 
iance  of  these  acts  will,  no  doubt,  result  in  financial  disaster  to  the 
intiff,  and  he  asks  injunctive  relief  as  the  only  means  of  adequate 
ftection, 

t  is  evident  that  a  prosecution  for  a  crime  ts  an  inadequate  deter- 
t  for  those  who  have  set  on  a  plan  to  ruin  plaintiff  financially,  as 
5  exceedingly  doubtful  if  a  conviction  could  be  obtained.   It  might 

however,  that  a  criminal  conspiracy  could  be  proven  against  the 
mbers  of  the  union,  and  a  prosecution  had  therefor;  but  no  single 

complained  of  is  sufficient  in  itself  to  warrant  a  conviction.  The 
ts  here  present  a  question  peculiariv  for  equitable  relief,  because 
s  the  combination  of  various  acts,  mnoc^nt  in  themselves,  which, 
en  together,  result  in  a  serious  loss  to  this  plaintiff  and  in  a  serious 
laimient  of  his  rights.  It  is  not  so  much  the  acts  which  were  done 
t  constittite  the  oifense  here  as  the  manner  in  which  they  were  done, 
was  very  aptly  said  bv  Mr.  Justice  Jenks,  in  Mills  v.  United  States 
,  99  App.  Div.  605,  91  N.  Y.  Supp.  185: 

But  'pIcketlDg'  may  also  mean  the  atatiouing  of  a  man  or  men  to  coerce 
:o  threaten  or  to  Intimidate  or  to  halt  or  to  tarn  aside  against  their  will 
le  who  would  go  to  and  from  the  picketed  place  to  do  1>uetness  or  to  work 
:o  seek  work  therein,  or  in  Bome  other  way  hamper,  hinder,  or  harass  the 
!  dispatch  of  business  b7  the  employer.  In  that  case  picketing  may  well 
laid  to  be  unlawful." 

*he  facts  in  this  case  satisfactorily  establish  a  conspiracy  on  the 
t  of  the  members  of  the  union,  stimulated  by  its  officers,  to  ruin 
plaintiff  financially,  imless  he  submits  to  the  demands  of  the  union. 
:  union's  plan  was  to  force  the  plaintiff,  by  fair  means  if  possible, 
by  any  means  if  necessary,  to  recognize  the  union.  The  union 
:  a  perfect  right  to  exercise  all  the  legitimate  means  which  it  could 
imand  to  induce  the  plaintiff'  to  unionize  his  shop,  and  he  had  a 
It  to  resist  such  demands  and  to  refuse  to  comply  with  them  if  he 
ired  to  conduct  an  open  shop.  Did  the  union  go  beyond  the  bounds 
scribing  their  course  of  action  ?  Did  they  exercise  any  force  other 
1  legitimate  persuasion  to  induce  the  plaintiff  to  unionize  his  shop? 
iie  course  adopted  by  the  union  wafe  an  infringement  upon  plain- 
s  rights,  then  its  acts  should  be  restrained.  The  respective  rights 
he  parties  to  this  controversy  may  be  tersely  stated  as  follows :  The 
ntiff  was  justified  in  refusing  to  employ  union  labor  and  in  stand- 
upon  his  right  to  employ  any  one  he  diose  without  assigning  any 
ion  therefor.  The  defendants  were  justified  in  reasoning  with 
ntiff's  employes  in  an  effort  to  persuade  them  to  leave  plamtiff's 
)l6y  and  in  striving  to  win  the  sympathy  of  the  public  in  order 
:  the  latter  might  withhold  its  patronage  from  the  plaintiffs,  provid- 
however,  that  no  force,  fraud,  intimidation,  coercion,  or  unlawful 
ins  were  used  to  accomplish  these  purposes.  National  Protective 
;'n  V.  Cummmg,  170  N.  Y.  315,  63  N.  E.  369,  58  U  R.  A.  135,  88 
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Am.  St.  Rep.  648.  When  llie  pldntiff  was  told  by  a  representatii 
the  union  tiiat  "where  there  is  a  will  there  is  a  way,"  no  dedu 
can  be  made  from  this  statement  other  than  that  an  attempt  woul 
made  by  the  union  to  ruin  the  plaintiff  financially  unless  he  subm 
to  its  demands.  There  is  nothing  particularly  wrong  in  a  numbc 
men  marching  on  the  sidewalk ;  but  a  continuance  of  that  act,  1 
times  a  week  for  a  number  of  months,  the  interviewing  upon  the 
walk  of  intending  cummers  of  plaintiff,  the  advising  of  them  n< 
purchase  bread  from  the  plaintiff,  and  the  gathering  of  a  large  i 
ber  of  men  m  front  of  the  plaintiff's  store  cannot  be  regarded  as 
thing  but  an  infringement  upon  the  plaintiff's  rights. 

[1J  The  union  was  within  its  legal  rights  in  publishing  and 
tributing  the  circular,  soliciting  its  sympathizers  and  friends  to  \ 
draw  their  patronage,  or  to  refrain  from  patronizing  the  plaii 
Sinsheimer  v.  United  Garment  Workers,  77  Hun,  215,  28  N.  Y.  S 
321 ;  Foster  v.  Retail  Clerk's  Association,  39  Misc.  Rep.  48,  78  N 
Supp.  860. 

[i,  3]  The  defendant  union  has  been  sued  by  naming  its  treas 
and  alleging  that  it  is  an  unincorporated  association  consisting  of  s* 
or  more  members.  It  is  composed  of  300  or  400  members,  which 
being  constantly  changed  by  death,  resignaticm,  Mrithdrawakf  and 
members.  It  was  not  formed  for  pecuniary  purposes.  Counsel  ui 
therefore,  that  the  union  cannot  thus  be  sued  in  an  action — that 
necessary  to  make  each  member  a  party  defendant  Section  191 
the  Code  of  Civil  Procedure  does  not  limit  an  action  against  the  p: 
dent  or  treasurer  to  one  where  money  damages  is  claimed.  An  u 
corporated  association  has  no  standing  as  a  legal  entity,  but  the  : 
ute  provides  a  convenient  method  by  whidi  such  an  association 
sue  or  be  sued.  And  each  member,  the  agents  and  employes  of 
association,  are  bound  by  the  judgment  rendered  in  such  an  ac 
Bossert  v.  Dhuy,  166  App.  Div.  251,  151  N.  Y.  Supp.  877;  Russ€ 
Stampers  &  Gold  l>af  Local,  etc.,  57  Misc.  Rep.  96,  107  N.  Y.  S 
303;  Steams  v.  Marr,  181  N.  Y.  463,  74  N.  E.  431.  The  rule 
down  in  McCabe  v.  Goodfellow,  133  N.  Y.  89,  30  N.  E.  728,  i: 
R.  A.  204,  is  not  at  variance  with  this  view. 

[4]  No  just  complaint  can  be  made  by  the  plaintiff  against  the 
ion's  circularizing  the  neighborhood,  askmg  the  friends  of  union  1 
not  to  patronize  this  plaintiff,  nor  can  the  plaintiff  seek  to  restrain 
union,  its  members,  or  agents  from  peaceably  persuading  proposec 
trons  of  the  plaintiff  from  trading  in  his  shop.  The  doing  of  t 
things  will  not  be  restrained.  But  a  judgment  will  be  entered 
restraining  the  individual  defendants  named  here,  and  the  defen 
union,  its  officers,  members,  agents,  and  employes,  from  congreg; 
in  front  of  plaintiff's  shop,  from  marching  up  and  down  upon  the  : 
walk  in  front  of  his  shop,  from  blockading  the  entrance  to  his  s 
and  from  m  any  way  or  manner  preventing  intending  customers  f 
entering  or  departing  from  plaintiff's  shop,  or  in  any  manner  by  thr 
violence,  intimidation,  or  force,  interfering  with  plaintiff's  empl 
or  those  who  may  seek  employment  from  plaintiff. 
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preme  Court,  Special  Term  for  Motions,  Kings  Oountr.   Mnrcb  23,  1917.) 

kluNICIPAL  COBPOBATIONS  ®=3313 — STBEXT  UFENINQ  FbOCEEDINQS — PoWKB 

TO  Discontinue. 

Tbe  EDgllsb  rule  tbat  street  opening  proceedings  cannot  be  discontinued 
has  not  been  f<^lowed  in  this  state. 

[Ed.  Note. — For  other  eases,  see  Municipal  Corporations,  Cent  Dig.  § 
826.] 

ilaNiciPAL  COBPoftATiona  <8=»318 — Stbket  OnniNe  Pboceedinqs — Power 
TO  Discontinue — ^Absbncs  or  Statute, 

Where  there  Is  no  statute  providing  for  the  disoontlnuance  of  street 
opening  proceedings,  such  discontinuance  cannot  become  effective  with- 
out the  court's  sanction,  and  the  matter  is  within  the  court's  discretion. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  § 
826.] 

tlUNiciPAL  Cobpobations  <&=»313 — Street  Openinq  Fboobkdinos — Poweb 
to  Discontinue — Statute. 

Since  ndoption  of  Laws  1915,  c.  606,  S  ft"->2,  providing  that  -the  resolution 
of  the  board  declaring  any  such  proceedings  discontinued  shall  effect  a 
discontlnQance  of  such  proceeding,  or  such  part  thereof  ns  may  be  dis- 
continued," the  power  of  board  of  estimate  to  discontinue  street  opening 
proceedings  b^ore  title  has  vested  is  absolute,  without  application  to 
court. 

[EM.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  § 
826-1 

luNiciPAL  Cobpobations  €=>313 — Stbeet  Opening  Peooeedings — Poweb 
to  Discontinue — Statute — Retboactive  Effect. 

Since  Laws  1915,  c.  606,  S  992,  empowering  board  to  discontinue  street 
opening  proceedings  before  title  has  vested,  merely  changes  the  procedure, 
it  will  apply  to  proceedings  instituted  prior  to  Its  enactment. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  § 
826.] 

lUNiciPAii  Cobpobations  ^=3311 — Sibeet  Opening  Peociedings — Amend- 
ment— Pabtial  Discontinuance. 

Where  motion  to  amend  street  opening  proceedings  Is  in  effect  only  a 
motion  for  partial  discontinuance,  this  may  be  done  without  court's  con- 
sent. In  view  of  Laws  1915,  c.  606,  |  992,  giving  tmard  power  to  discon- 
tinue, either  In  whole  or  In  part 

[Ed.  Note. — ^For  other  cases,  see  Munldpai  Corporations,  Cent  Dig.  §g 


Municipal  Cobpobations  ^:3311 — Street  Opening  Proceedinqb— Poweb 
TO  Amend. 

Since  I^iws  1915,  c.  606,  f  094,  expressly  empowers  the  court  to  amend 
street  opening  proceedings,  and  the  board  of  estimate  has  no  such  in- 
herent power,  the  board  cannot  amend  without  application  to  the  court. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  SS 
823,  825.] 

iluNiciPAi.  Cobpobations  ^»311 — Stkbet  Opening  Pboceedinqs — Allow- 
ance OF  Amendment. 

In  determining  whether  amendment  to  street  opening  proceedings 
should  be  allowed,  the  rights  of  tbe  property  owners  must  be  considered. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §S 
823,  825.] 
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8.  Municipal  Cobpobationb  «=s>313— Street  OramNa  PsocsBDiHOt— AitBsrn- 

MENT — CONarmJTIONAIJTT  OF  STATUTE. 

since  Laws  1915,  c.  606,  {  1,  amending  Greater  New  York  Charter  (Laws 
1901,  c  466)  S  992,  proTideB  for  payment  of  expenaea  Incurred  by  proper- 
ty owners  on  portion  of  street  eliminated  by  dlacontiniiaiioe  of  street 
opening  proceedings,  the  statute  Is  constitutional,  and  answers  all  ob- 
jections which  could  be  raised  by  sucli  property  owners. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cant.  Dig.  | 
826.] 

9.  Municipal  Cobpobationb  ®=»313 — Stbeet  Opening  Pbooeedinqs — Ai-low- 

AKCB  OF  AHENDUENT. 

Tbe  fbct  that  after  destruction  by  flre  tbe  owner  rebuilt  on  proposed 
new  line  of  street,  relying  on  the  board  of  estimates  statements,  and  a 
proposed  amendment,  effectii^  partial  discontinuance  of  street  opening 
proceedings,  will  leave  her  without  frontage,  is  not  sufficient  ground  to 
refuse  allowance  of  the  amendment,  r^rdless  of  whether  she  can  re- 
cover her  damages,  since  she  would  have  no  cause  of  action  therefor  In 
the  absence  of  statute,  and  the  board  has  power  to  discontinue  proceed- 
ings, although  It  should  have  considered  her  case  before  adopting  its 
resolution. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  { 

826.] 

10.  Municipal  Cobpokattons  <8=>313 — SfBKET  Opening  Fboceeoinob — Dis- 
continuance— Intebfebence  of  Coubt. 

Since  board  of  estimate  has  power,  under  Laws  191S,  c.  600,  {  1,  amend- 
ing Greater  New  York  Charter  (Laws  1901,  c.  46(i)  |  99:!,  to  discontinue 
street  opening  proceedings  without  application  to  court,  the  court  will 
not  interfere,  unless  cMistltutioual  rights  have  been  Invaded. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  { 
826.] 

11.  Municipal  Cobpobations  «5>311 — Stbeet  Opening  Pboceedinqs — Assess- 
kbnt — conbtitutiohalitt. 

Where  proposed  amendment  of  street  opening  proceedings  provided  for 
payment  of  expenses  of  original  proceedings  by  property  owners,  who  te- 
ceived  no  benefit  therefrcNOD,  such  money  being  merely  wasted,  owing  to 
the  change  in  plan,  it  violated  Const,  art.  I,  |  7,  providing  for  payment 
of  expenses  "by  the  person  to  be  benefited,"  and  will  not  be  allowed; 
there  being  no  authority  for  levying  snch  assessment 

[Ed.  Note.— For  other  cases^  see  Municipal  Gorporatlooa,  Gent.  Dls.  Sf 
823,  825.] 

12.  Municipal  Cobpobations  t  1 106(1) — Local  Iupboveuents — ^Powbb  to 
Levy  Assessments. 

The  power  to  levy  assessments  for  local  improTementa  ezlBts  only  where 
expressly  conferred  by  l^islative  authority. 

[Ed.  Note.— For  other  coses,  see  Monlc^al  CorporaUoos,  Cent.  Dig.  I 
lOOl.l 

13.  Municipal  Cobpobatxons  «s»406(1) — ^AssisBHSNm — Ijbqislatite  Attthob- 

ITY. 

The  Legislature  may  Impose  assessments  in  exercising  Its  taxing  power, 
but  such  power  is  not  absolute  and  unqualified,  but  must  be  exercised  so 
as  not  to  violate  Const  U.  S.  Amend.  14,  and  so  as  to  give  equal  protecUim 
to  property  owners. 

[Ed.  Note:— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
1001.] 

14.  Municipal  Co&pobatjons  «=s3407C$)— 'YAUDnr  of  Assessments — Bela- 

TION  TO  BeNEIFITS. 

Where  a  greater  assessment  Is  laid  on  one  owner  than  on  another,  ar- 
bitrarily and  without  regard  to  benefits  received.  It  cannot  stand. 

[Ed.  Note.~For  other  cases,  see  Municipal  Corporations,  Gent  Dig.  { 
1001.] 
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lAotion  by  the  City  of  New  Yoric  to  unend  proceedings  in  Hae  matter 
a<»]uiring  title  to  Nagy  Street,  to  conform  to  amendeid  resolution  of 
ird  of  estimate,  opposed  by  Anna  J.  Doyle  and  others.  Motion  de- 
d. 

-,amar  Hardy,  Corp.  Counsel,  of  New  York  City  Qoel  J.  Squier  and 
in  J.  Kearney,  both  of  New  York  City,  of  counsel),  for  ci^  of 
w  York. 

Edward  W,  Murphy,  of  New  York  City,  for  Anna  J.  Doyle. 
}kinner  &  Bermant,  of  New  York  City,  for  Mathius  Siebert  and 
ers. 

Villiam  E.  Donavin,  of  New  York  City,  for  John  N.  Andren  and 

ers. 

Villiam  R.  Keese,  of  Long  Island  City,  for  Caroline  F.  Stines, 
fhilip  B.  La  Roche,  Jr.,  of  New  York  City,  for  Ignacs  Schrey. 

^ROPSEY,  J.  An  imusual  situation  is  presented  upon  this  motion, 
s  forttmate  that  it  is  unusual,  for  it  shows  that  the  rights  of  property 
ners  have  not  been  regarded.  This  situation  is  created  by  a  change 
decision  by  the  board  of  estimate  of  the  city.  This  proceeding  was 
horized  by  that  board  in  November,  1905,  and  again  by  further  reso- 
on  in  March,  1907,  and  a  still  further  amended  resolution  was  adopt- 
in  June,  1911.  The  conunissioners  were  appointed  in  November, 
1 .  The  proceeding  contemplated  the  opening  of  Nagy  street  from 
tropolitan  avenue  to  Grand  street.  Hearings  were  had  before  the 
imissioners,  extending  over  a  number  of  years,  and  in  June,  1914, 
preliminary  report  was  made.  Another  year's  delay  followed  on 
hearing  of  the  objections  and  the  making  of  the  nnal  report  of 
irds  and  the  taxing  of  the  costs.  This  had  been  done  finally  in 
y,  1915. 

then,  with  the  proceeding  practically  finished,  the  board  of  estimate 
k  up  the  considerati<Hi  of  amending  the  city  map  and  adopting  an 
ended  resolution  affecting  this-  proceeding.  After  another  year's 
ay,  in  April,  1916,  that  ho&rd  decided  that  Nagy  street  should  be 
ned  only  between  Metropolitan  avenue  and  Jansen  avenue ;  that  is, 
t  portion  of  Nagy  street  included  in  the  original  proceeding  and  ly- 
between  Jansen  avenue  and  Grand  street  was  eliminated.  Under 
original  plan  the  street  was  to  run  straight  from  Metropolitan  ave- 
:  to  Grand  street  Under  the  amended  plan  the  street  runs  straight 
m  Metropolitan  avenue  to  Jansen  avenue,  and  from  there  turn's  to 
east  at  a  considerable  angle. 

^ow  the  city  moves  to  amend  this  proceeding  to  conform  to  the 
ended  resolution  of  the  board  of  estimate.  The  action  of  the  board 
5  not  taken  upon  the  application  of  any  property  owner,  but  was  of 

city's  own  motion,  and  is  said  to  have  been  taken  to  correct  some 
nder  of  a  city  official.  The  changes  that  would  result  from  the 
endment  of  the  proceeding  would  be  prejudicial  to  the  property 
ners,  both  on  the  portion  eliminated  and  on  the  portion  remaining. 

the  portion  eliminated  the  owners  have  spent  monejf  for  lawyers* 
5  and  other  expenses  in  proving  their  title  and  establishing  their  dam- 
s.  It  may  be  that  they  can  recover  these  expenses  under  section  992 
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of  the  charter  (Laws  of  1915,  chapter  606,  in  effect  May  12, 1915), 
Tided  th^  make  application  to  the  court  within  one  year  after 
adoption  of  the  amended  resolution  by  the  board  of  estimate.  But  t 
is  one  owner  in  the  eliminated  portion  who  is  in  a  different  situatic 

At  the  time  thi?  proceeding  was  commenced  Anna  J.  Doyle  own 
house  which  stood  in  the  line  of  the  improvement.  This  subsequi 
was  destroyed  by  fire,  and  she  made  inquiry  to  learn  if  it  could  b 
built  on  the  old  site.  The  public  officials  advised  her  of  the  penden( 
this  proceeding,  and  notified  her  that  if  she  built  on  the  old  site 
might  not  recover  in  this  proceeding  the  value  of  the  building,  u 
the  authorities  to  which  her  attention  was  called.  Matter  of  Cit 
New  York  (Hawkstone  Street),  137  App.  Div.  630,  122  N.  Y.  £ 
316,  affirmed  199  N.  Y.  567,  93  N.  E.  377;  Matter  of  Oty  of 
York  (Briggs  Avenue),  196  N.  Y.  255, 89  N.  E.  814,  36  L.  R.  A.  (K 
273,  17  Asin.  Cas.  1032.  In  consequence,  and  relying  upon  the  i 
faith  of  the  board  of  estimate,  she  erected  the  new  building  on  the 
^  of  the  proposed  street,  making  entrances  to  it  from  that  street.  U 
the  amended  plan  the  street  will  not  be  opened  near  her  property, 
she  claims  to  have  sustained  substantial  damage  as  the  result. 

The  owners  of  the  property  abutting  on  the  portion  of  the  s 
which  is  not  eliminated  are  burdened,  under  the  amended  resolu 
with  the  total  expense  of  the  entire  proceeding,  including  the  cxp 
incurred  in  connection  with  the  properties  lying  in  the  portion  ol 
street  that  it  is  proposed  to  eliminate.  About  1,100  pages  of  testin 
were  taken  by  the  commissioners,  and  of  this  about  700  pages,  or  a 
two-thirds  of  the  whole  number,  were  taken  up  with  the  testimony 
lating  to  the  portion  of  the  street  now  sought  to  be  eliminated, 
entire  expense  of  those  hearings,  not  only  of  the  cc»nmissioners, 
also  of  the  city  and  its  experts,  it  is  proposed  to  chaise  againsi 
property  owners  on  the  remaining  portion. 

At  the  threshold  of  the  consideration  of  this  matter  the  court  is 
with  the  question  of  power.   The  corporation  counsel  contends 
there  is  no  discretion  in  the  court,  and  that  the  order  sought  mu: 
granted,  and  that  there  is  no  power  in  the  court  to  impose  any  te 
His  claim  is  that  the  right  of  the  board  of  estimate  to  discontinue 
ceedings  is  absolute,  up  to  the  time  that  the  final  report  has  been 
firmed  or  title  has  vested.   A  study  of  this  question  reveals  a  cot 
in  the  decisions,  some  of  tfiem  holding  there  is  no  right  to  disconti 
others  that  the  right  exists  in  the  local  authorities,  in  the  absence 
statutory  provision,  and  that  it  can  be  exercised  without  applyin 
the  court,  and  still  others  holding  that  application  must  be  made  tc 
court.    Apparently  it  is  generally  conceded  that  such  power  ma; 
given  to  the  local  municipal  autfiorities  by  the  Legislature,  and,  if 
5iat  it  is  controlling. 

[  1  ]  The  English  rule  is  that  such  proceedings  cannot  be  discontin 
The  King  v.  Commissioners  for  Improving  Market  Street,  Manche 
4  B.  &  Adol.  333 ;  The  King  v.  Hungerford  Market  Company,  4  1 
Adol.  327 ;  Stone  v.  Commercial  Railway  Co.,  4  Mylne  &  Craig, 
Tawney  v.  Lynn  &  Ely  Railway  Co.,  16  L-  Jour.  [N.  S.]  C^iancery, ; 
Walker  v.  Eastern  Counties  Railway  Co.,  6  Hare,  594.  This  rule,  h 
ever,  has  not  been  followed  in  this  state.  The  earlier  authorities  i 
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mflict  as  to  whether  it  was  necessary  to  apply  to  the  court  in  order 
fFect  a  discontinuance.  Matter  of  Bcekman  Street,  20  Johns.  269 ; 
Deration  of  New  York  v.  Mapes,  6  Tcrfins.  Ch.  46;  People  v.  Cor- 
tion  of  Brooklyn,  1  Wend.  318;  Matter  of  Canal  Street,  11  Wend. 
;  Matter  of  Anthony  Street,  20  Wend.  618, 32  Am.  Dec.  608 ;  Mar- 
\  Mayor,  etc.,  of  Brooklyn,  1  Hill,  545. 

I]  These  cases  were  all  decided  at  a  time  when  the  statute  was  si- 
on  the  question  (2  Rev.  Laws  of  1813,  p.  408,  §§  177,  178).  And 
;  then,  where  there  is  no  statutory  provision,  it  has  been  held  that 
court  has  the  discretion  of  granting*  a  discontinuance  and  that  it 
lot  become  effective  without,  the  court's  action.  In  the  Matter  of 
'rs  Wash.  Park,  56  N.  Y.  144 ;  Matter,  etc.,  Waverly  Waterworks 
85  N.  Y.  478;  Matter  of  Trustees  of  White  Plains,  65  App.  Div. 

72  N.  Y.  Supp.  1026;  Matter  of  South  Market  Street,  76  Hun, 
'1,  27  N.  Y.  Supp.  843.  There  are  a  number  of  authorities  holding 
application  to  the  court  is  unnecessary,  but  they  arose  in  cases  in 
:h  tiiere  was  no  statutory  provision  on  the  subject. 
.  1839  (Laws  of  1839,  c.  209,  .§  7)  the  Legislature  conferred  upon 
ocal  authorities  power  to  discontinue  these  proceedings  without  ap- 
ig  to  the  court.  This  was  later  enacted  in  the  Consolidation  Act 
vs  1882,  c.  410,  §  1003),  and  continued  in  force  until  the  adoption 
le  first  Greater  Charter  of  the  City  of  New  York.  By  that  charter 
vs  1897,  c.  378,  §  1000)  the  power  of  the  local  board  to  discontinue 
eedings  was  stated,  but  that  portion  of  the  former  provision  which 
essly  dispensed  with  the  necessity  for  court  action  was  omitted. 

omission  and  modification  would  seem  to  be  conclusive  upon  the 
ition  of  the  Legislature  that  these  proceedings  could  not  be  dis- 
inued  without  the  court's  sanction,  but  the  courts  have  held  other- 
.  Matter  of  the  Mayor,  34  App.  Div.  468,  54  N.  Y.  Supp.  295 : 
ter  of  Mayor  (Mt.  Vernon  Avenue),  127  App.  Div.  650,  11 1  N.  Y. 
D.  985,  affirmed  193  N.  Y.  658,  87  N.  E.  1123 ;  Matter  of  the  May- 
tc,  of  New  York,  52  Misc.  Rep.  319,  102  N.  Y.  Supp.  159,  affirmed 
App.  Div.  650,  ni  N.  Y.  Supp.  985,  affirmed  193  N.  Y.  658,  87  N. 
123 ;  People  ex  rel.  Wynne  v.  Morris,  143  App.  Div.  293,  128  N. 
?upp.  74. 

,  4]  Whatever  question  there  was  as  to  the  power  of  the  board 
stimate,  under  the  provisions  of  the  Greater  Charter  just  referred 
t  has  been  set  at  rest  by  the  enactment  of  1915.  Chapter  606  of 
Laws  of  that  year  made  a  number  of  amendments  to  the  charter 
ing  to  these  proceedings.  Among  other  things  it  enacted  a  new 
on  (992),  This  contained  the  substance  of  the  former  section 
0),  but  also  this  new  sentence : 

he  resolutloa  of  the  board  declaring  any  such  proceeding  discontinued 
effect  the  discontinuance  of  such  proceeding  or  such  part  thereof  as  may 
scontlnued." 

nder  this,  the  power  of  the  board  of  estimate  to  discontinue  pro- 
ings  before  title  has  vested  is  absolute.  And  this  provision,  though 
ted  after  this  proceeding  was  commenced,  applies  to  it,  for  't  is 
;ly  a  change  in  procedure.    Matter  of  the  Mayor,  34  App.  Div. 
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468-470,  54  N.  Y.  Supp.  295.  Under  this  section  no  application  to  the 
court  is  necessary. 

[6]  But  this  is  not  an  application  for  a  discontinuance.    It  is  to 

"amend"  a  pending  proceeding-.  An  amendment  might  be  the  same 
as  a  discontinuance  of  the  proceeding  in  part,  for  it  might  consist 
merely  in  eliminating  a  portion  of  the  street  to  be  opened.  If  this 
were  so,  merely  calling  it  a  motion  to  amend  might  not  change  its 
character,  and  it  might  be  deemed  a  motion  to  discontinue,  for  under 
the  new  section  992  the  power  to  discontinue  either  in  whole  or  in 
part  is  granted.  In  fact  the  courts  had  previously  held  that  the  power 
to  discontinue  in  part  necessarily  existed  under  the  grant  of  a  general 
power  to  discontinue.  Matter  of  Mayor  (Mt,  Vernon  Avenue),  127 
App.  Div.  650-^56,  111  N.  Y.  Supp.  895,  affirmed  193  N.  Y.  658,  87 
N.  E.  1123;  Matter  of  Mayor,  etc.,  of  New  York,  52  Misc.  Rep.  319, 
102  N.  Y.  Supp.  159,  affirmed  127  App.  Div.  650,  111  N.  Y.  Supp. 
895,  affirmed  193  N.  Y.  658,  87  N.  E.  1123.  But  by  this  motion  more 
than  a  mere  elimination  of  a  portion  of  the  street  is  sought.  The 
amended  resolution  of  the  board  eliminates  several  blocks,  but  also 
includes  a  portion  of  the  new  Nagy  street  which  was  not  included  in 
the  original  resolution. 

[8,7]  The  power  to  amend  proceedings  is  not  possessed  by  the 
board  of  estimate,  but  is  expressly  given  to  the  court ;  section  994  of 
the  charter,  enacted  by  Laws  1915,  c.  606,  being  substantially  the  same 
as  former  section  974.  The  board  of  estimate  has  no  inherent  powers, 
having  only  such  as  the  statute  gives  it.  Matter  of  South  Market 
Street,  76  Hun,  85-89,  27  N.  Y.  Supp.  843.  In  a  proper  case  the  court 
should  grant  an  amendment.   But  is  this  such  a  case? 

[8]  In  determining  that,  the  rights  of  the  property  owners  must  be 
considered.  As  has  already  been  pointed  out,  the  provision  of  the 
charter  (section  992)  provides  for  the  payment  of  the  expenses  incur- 
red by  the  property  owners  of  the  portion  of  the  street  that  is  elimi- 
nated. This  answers  any  objection  they  could  raise,  for  such  a  provi- 
sion is  constitutional.  Whitney  v.  Lynn,  122  Mass.  338;  Sanitary 
District  v.  Bernstein,  175  111.  215,  51  N.  E.  720;  Chicago,  etc.,  R.  R. 
Co.  v.  Guthrie,  192  III.  579,  61  N.  E.  658;  Chicago,  etc.,  Traction  Co. 
V.  Flaherty,  222  111.  67,  78  N.  E.  29;  Deneen  v.  Unverzvagt,  225  III. 
378,  80  N.  E.  321,  8  Ann.  Cas.  396;  Wiler  v.  Logan  Nat.  Gas  &  Fuel 
Co.,  6  Ohio  Cir.  Ct.  (N.  S.)  206,  affirmed  sub  nom.  Logan  Nat.  Gas  & 
Fuel  Co.  V.  Wiler,  72  Ohio  St.  628,  76  N.  E.  1128;  Mellichar  v.  Iowa 
City,  116  Iowa,  390,  90  N.  W.  86. 

[9]  It  may  be  a  question  whether  the  property  owner  whose  house 
was  burned,  and  who  built  on  the  line  of  the  proposed  street  in  com- 
pliance with  the  requirements  of  the  city  officials,  can  recover  her 
damages  under  this  section ;  but  this  need  not  be  determined,  for,  even 
if  she  cannot,  her  objection  would  not  be  a  sufficient  ground  for  re- 
fusing this  application,  as  she  would  have  no  cause  of  action  for  her 
damages  in  the  absence  of  a  statutory  provision.  Martin  v.  Mayor, 
etc.,  of  Brooklyn,  1  Hill,  545-548;  Whyte  v.  City  of  Kansas,  22  Mo. 
App.  409;  Shanfelter  v.  Baltimore,  80  Md.  483,  31  Atl.  439,  27  L. 
R.  A.  ^  In  the  Matter  of  Beekman  Street,  20  Johns.  269,  the  court 


Digitized  by  v^ooQle 


IN  BE  JUAQY  8T.  IN  .CITT  OF  NEW  YOBK 


643 


sed  to  permit  a  discontinuance  after  property  owners  had  built 
cojrdance  with  the  line  of  the  proposed  street;  but  this  was  de- 
d  when  there  was  no  statutory  provision  giving  the  local  authori- 
the  power  to  discontinue,  and  when  the  court's  discretion  could 
xercised. 

he  situation  of  this  property  owner  in  the  present  proceeding 
lid  have  been  considered  hy  the  board  of  estimate  before  it  adopted 
amended  resolution.  When  her  house  burned,  she  was  in  a  sorry 
If  she  built  on  the  old  site,  and  then  the  street  came  through,  she 
ht  have  no  claim  for  structural  damages,  under  the  cases  already 
i.  So  she  relied  upon  the  action  of  the  board  of  estimate,  and 
what  an  honorable,  high-minded  citizen  would  do,  namely,  built 
:he  new  line.  One  would  naturally  think  she  would  have  the  right 
ely  on  the  board  of  estimate,  and  that  she  would  not  be  misled 
deceived  by  it  to  her  damage.  But,  after  she  had  erected  her 
building  on  the  line  of  the  proposed  street  because  this  proceed- 
was  pending,  the  amendment  was  made  which  absolutely  deprived 
of  that  frontage ;  and  this  change  of  attitude  by  the  board  of 
nate  was  made  in  the  face  of  her  protests  and  of  the  presentation 
he  facts  and  circiunstances  showing  her  good  faith  and  her  dam- 

fO]  But,  as  long  as  the  board  of  estimate  has  this  power  under 
law,  the  courts  cannot  interfere  with  it,  unless  in  its  exercise  some 
stitutional  rights  are  invaded.  Under  the  authorities  this  unfortu- 
t  property  owner  must  be  held  not  to  have  any  l^^l  cause  for  com- 
nt. 

t1]  The  question  of  assessing  the  entire  expense  of  the  proceed- 
upon  the  property  abutting  on  the  portion  of  the  street  that  re- 
ns  presents,  however,  an  entirely  different  question.  It  has  been 
ited  out  that  two-thirds  of  the  testimony  related  to  the  portion  of 
street  sought  to  be  eliminated,  and  that  all  the  expense  connected 
1  that  must,  if  this  amendment  is  allowed,  be  borne  by  property 
lers  who  have  derived  no  benefit  from  it.  In  fact,  no  property 
lers  have  derived  any  benefit  from  those  expenses.  They  have  been 
ely  wasted,  because  of  the  change  of  opinion  by  the  board  of  es- 
ite.  On  what  theory  such  an  unfair  and  unjust  levy  could  be  made 
5  not  appear. 

Fnder  the  Constitution  the  expenses  of  opening  streets  are  to  be 
1  "by  the  person  to  be  benefited."  Article  1,  §  7.  The  property 
lers  abutting  on  the  portion  of  the  street  that  is  to  remain  must 

for  the  expenses  incurred  'in  connection  with  that  portion.  This 
ntirely  proper,  and  no  complaint  is  made  of  that.  They  do,  how- 
r,  complain,  and  justly,  against  being  compelled  to  pay  for  the 
it  expense  rendered  useless  by  the  change  of  decision  by  the  board 
estimate.  Instead  of  being  benefited  by  the  proposed  change  in 
street,  these  property  owners  are  really  damaged,  for  they  lose  the 
:ct  straight  access  to  Grand  street.    The  expenses  in  question  have 

been  incurred  for  the  public  benefit.  They  have  merely  been 
ited,  and  an  assessment  cannot  be  levied  for  them.  Matter  of 
yor  (Mt.  Vernon  Avenue),  127  App.  Div.  650,  653,  654,  111  N. 
Supp.  895.  affirmed  193  N.  Y.  658.  87  N.  E.  1123. 


Digitized  by 


544 


iC4  NBw  TORK  mwhmam 


(Sui 


It  may  be  that  this  method  of  trying  to  make  the  property  ov 
pay  for  the  city's  blunder  would  save  the  city  from  making  the 
ment,  and  this  may  be  claimed  to  show  an  efficiency  or  econom 
the  part  of  the  city ;  but  the  city  cannot  be  economical  at  th«  exf 
of  the  property  owner,  and  it  must  be  just,  even  though  it  wool 
economical. 

[12-14]  The  power  to  levy  an  assessment  for  a  local  improve 

exists  only  where  it  is  expressly  conferred  by  legislative  autht 
Nehasane  Park  Ass'n  v.  Lloyd,  167  N.  Y.  431-436,  60  N.  E. 
There  is  no  authority  for  levying  such  an  assessment  as  is  here  sc 
to  be  done.  The  property  owners  cannot  be  made  to  pay  those  ex| 
es.  In  re  Rosedale  Ave.  in  City  of  New  York,  162  N.  Y.  Supp. 
To  impose  such  an  assessment  would  be  unconstitutional.  The  L 
lature  has  the  power  to  impose  assesunents  in  die  exercise  of  its 
to  tax,  but  that  power  is  not  absolute  and  unqualified.  It  must  b 
ercised  so  as  not  to  violate  the  Fourteenth  Amendment  of  the  U 
States  Constitution,  and  so  as  to. give  equal  protection  to  the  pro 
rights  of  the  citizens.  When  not  so  used  it  is  not  valid.  Wli 
greater  assessment  is  laid  on  one  owner  than  on  another,  arbiti 
and  without  regard  to  tiie  benefits  received,  it  cannot  stand.  M 


•of  City  of  New  York,  190  N.  Y.  350,  83  N.  E.  299,  16      R.  A 


The  corporation  counsel  does  not  seriously  dispute  the  illegal! 
requiring  the  property  owners  to  pay  these  expenses,  but  con 
tliat  it  is  no  ground  for  dens^ng  this  motion,  and  that  the  pro 
owners*  remedy  is  by  applying  to  have  the  costs  relaxed.  He  c 
that  In  re  Rosedale  Avenue,  just  cited,  is  authority  for  this  pre 
tion.  It  is  not  an  authority  for  such  a  holding.  There  the  < 
did  say  the  costs  should  be  relaxed,  but  the  proceeding  had 
amended  already,  so  there  was  no  other  way  in  which  to  protec 
property  owner.  Here  the  application  is  for  the  amendment,  a 
should  not  be  granted.  The  resolution  of  the  board  is  illegal 
attempts  to  require  the  property  owners  to  pay  expenses  which  si 
and  must  be  borne  by  the  city.  The  court  will  not  lend  its  aid  ti 
force  such  an  inequitable  and  illegal  act.  If  the  board  wishes  to  ( 
out  the  proposed  amendment,  it  must  make  provision  for  the  pay 
by  the  city  of  the  expenses  to  which  reference  has  been  made. 
Motion  is  denied.   Settle  order  on  notice. 


(Supreme  Court,  Appellate  DlTlslon,  First  Departmoit.  April  30,  18 

L  Injunction  «s»liS(l) — CohfIiAint  and  AmDAvrr— Sottxcibngt. 
A  romplaliit  alleglDg  on  informatLm  and  belief  tbat  d^endant 
company  conspired  with  a  railroad  and  others  to  prevent  plalntUC 
enforcing  a  claim  against  the  railroad,  supported  by  two  aflldaTlts 
Information  and  belief,  and  a  third  stating  conversations  with  the 
road's  attorneys,  is  InsofHclent  to  authorize  an  injunction  agalni 
fendant. 

[Ed.  Note. — For  other  cases,  see  InJuncticHi,  Cent.  Dig.  {|  228-232, 
ft=9For  other  c»a«B  m*  Hune  topio  A  KEY-NDMBBR  la  kll  Kar-Numbflrwl  DIc«Bt>  *  ii 
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0TTBT8  e=>5OT — OOKTLIOTINO  JuaiSDICTIOK — ^ENJOINIKO  AOTIOH  IK  JB^EB- 
AL  GOCBT. 

The  Supreme  Court  cannot  enjoin  a  trust  company  from  enforcing  its 
claims  against  a  railroad  In  a  federal  court  in  another  state,  nor  prevent 
complainants'  claims  against  the  road  from  being  adjusted  there,  although 
the  injunction  in  form  runs  only  against  persons  within  the  court's  ju- 
risdiction. 

[Ed.  Note.— Por  other  cases,  see  Courts,  Cent  Dig.  Sf  1411-1417.] 

ppeal  from  Special  Term,  New  York  County. 
Liit  by  Henry  I.  Clark,  individually  and  as  member  of  the  copart- 
hip  of  Henry  I.  Clark  &  Co.,  and  others,  against  the  Bankers' 
St  Company,  as  trustee,  and  others.  From  an  order  of  the  Special 
m  (163  N.  Y.  Supp.  748)  continuing  an  injunction,  defendant 
ed  appeals.  Order  reversed,  injunction  vacated,  and  motion  to 
:inue  injunction  denied. 

rgued  before  CLARKE.  P.  J.,  and  LAUGHUN,  DOWLING, 
VIS,  and  SHEARN,  JJ. 

eorge  I*.  Ingraham,  of  New  York  City,  for  appellant 
rHUam  N.  Cohen,  of  New  York  City,  for  respondents. 

AVIS,  J.  On  February  9,  1917,  a  temporary  injunction  was 
ited  herein,  with  an  order  to  show  cause  why  it  should  not  be  con- 
ed. The  injunction  restrained  the  defendant  from  further  pros- 
ing certain  proceedings  then  pending  in  the  United  States  District 
rt  for  the  Northern  District  of  Illinois,  Eastern  Division.  The 
porarj^  injunction  was  modified  the  day  it  was  granted  by  the  jus- 
who  issued  it,  and  in  its  modified  form  it  was  continued  by  an 
;r  dated  March  22,  1917.   The  defendant  appeals  from  the  latter 


he  occasion  for  the  issuing  of  this  injunction  was  furnished  by 
Bankers'  Trust  Company  under  the  following  circumstances : 
m  April  20,  1915,  the  District  Court  of  the  United  States  for  the 
them  District  of  Illinois,  Eastern  Division,  appointed  two  receiv- 
of  the  Chicago,  Rock  Island  &  Pacific  Railway  Company,  in  an 
Dn  brought  against  the  railway  company  by  the  American  Steel 
ndries,  a  creditor.  Pursuant  to  the  order  appointing  the  receivers, 
latter  took  possession  of  all  the  property  and  assets  of  the  corpo- 
?n.  Prior  to  the  appointment  oi  the  receivers  the  Chicago,  Rock 
nd  &  Pacific  Railway  Company  had  among  its  outstanding  liabil- 
,  certain  5  per  cent  debentures,  amounting  to  about  $20,000,000. 
;  defendant  Bankers'  Trust  Company  was  the  trustee,  with  power 
nforce  the  debentures  in  case  of  default  in  the  payment  of  the  in- 
st  thereon.  After  the  appointment  of  the  receivers,  the  railway 
ipany  defaulted  in  the  payment  of  interest  on  its  debentures,  and 
defendant  Bankers'  Trust  Company,  pursuant  to  the  deed  of  trust, 
ared  the  whole  amount  of  the  debentures  due,  and  then  by  per- 
sion  began  an  action  in  the  District  Court  of  the  United  States  for 
Northern  District  of  Illinois  to  recover  from  the  railway  company 
amount  due  on  the  debentures.  The  action  resulted  in  a  judg- 
It  in  favor  of  the  Bankers'  Trust  Company,  as  trustee,  against  the 
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Chicago,  Rock  I^and  &  Pacific  Railway  Company,  for  Hie  sur 
$21,560,513.70  on  January  23,  1917.  Execution  was  issued  anc 
turned  unsatisfied  on  January  30,  1917;  all  of  the  property  of  the 
way  company,  the  judgment  debtor,  tlien  being  in  the  hands  ol 
receivers. 

The  Bankers'  Trust  Company,  as  a  judgment  creditor  of  the 
way  company,  then  began  a  proceeding  to  collect  its  judgment 
gave  notice  of  a  motion  for  leave  to  file  a  bill  in  equity  against  the 
way  company  and  for  the  consolidation  of  the  actirai  thusi>Q;;un 
the  action  brou^t  by  the  American  Steel  Foundries,  in  which 
receivers  were  appointed.  A  copy  of  this  notice  of  motion  an 
the  petition  was  served  on  the  plaintiff  Henry  I.  Clark,  represa 
the  Keokuk  &  Des  Moines  Railway  Company  Stockholders'  Con 
tee,  and  on  its  counsel,  Mr.  Franc.  In  the  tenth  paragraph  oi 
proposed  bill  in  equity  it  is  alleged  that  the  complainant  therein  bi 
the  bill  in  behalf  of  itself  and  of  other  unsecured  creditors  of  the 
wa^  company  who  shall  by  leave  of  court  come  in,  duly  prove 
claims,  and  join  in  the  bill  and  become  parties  thereto.  It  then 
judgment  as  follows: 

"Second.  That  the  rights  of  the  complalDant  and  other  unsecured 
itors  of  the  railway  company  may  be  ascertained  and  decreed,  and  that 
conrt  will  folly  administer  the  fund  In  which  complainant  la  interested, 
Btltuting  the  entire  property  and  assets  of  the  railway  company; 
seguestratlfni  of  all  said  property  and  assets  In  and  for  enforceme 
said  Judgment  and  said  execution  may  be  decreed ;  and  that  this  coun 
for  such  purpose  ascertain  the  several  and  respective  rights  and  dain: 
serted  against  each  and  every  port  of  said  property  and  assets,  and  ec 
and  decree  the  rightis  and  equities  of  the  creditors  of  the  railway  con: 
as  the  same  may  be  finally  ascertained  and  decreed  by  the  court  In  ai 
each  and  every  portion  of  the  property  and  assets  of  the  railway  com  par 

"Third.  Tliat  a  sale  of  all  the  railroads,  goods,  diattels,  rights,  tenen 
and  properties  be  decreed,  snbject  to  such  valid  mortgage  and  other 
as  may  be  ascertained  and  adjudicated  to  exist  and  the  proceeds,  after 
of  and  determination  upon  such  priorities  and  liens  as  shall  be  shown  t 
ist,  together  with  all  moneys  in  the  hands  of  said  receiver,  be  dbstril 
ratably  to  tills  complainant  and  all  other  creditors  of  the  railway  con 
who  may  prove  their  claims  to  the  satisfaction  of  this  court, 

"Fourth.  That  for  the  purpose  of  carrying  out  and  mailing  eflFectua 
orders  and  decrees  of  this  court  a  receiver  or  receivers  be  app<rtnted  at 
Ing  to  the  usual  course  of  equity  in  like  cases. 

"Fifth.  That  the  complainant,  as  sucli  trustee,  have  Judgmoit  tor  an 
fldeucy." 

The  notice  of  motion  for  leave  to  file  this  bill  in  equity  wa: 
tumable  on  February  10,  1917.    The  plaintiffs  herein  did  not  a[ 
before  the  federal  court  on  the  return  day,  February  10th,  but 
menced  this  present  action,  and  on  February  9,  1917,  obtaineci 
temporary  injunction  in  question  on  this  appeal. 

At  this  point  we  should  consider  upon  what  facts  tiie  plaintii 
this  action  base  their  claim  to  hold  the  injunction: 

The  plaintiffs  are  preferred  stockholders  of  the  Keokuk  & 
Moines  Railway  Company,  and  they  brii^  this  action  as  unsec 
creditors  of  the  Rock  Island  Company,  on  behalf  of  themselves 
all  other  preferred  stockholders  of  the  Keokuk  &  Des  Moines  '. 
way  Company  similarly  situated.    Since  1878  the  Keokuk  & 
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tines  Railway  Company  has  been  operated  by  the  Chicago,  Rock 
md  &  Pacific  Railway  Company  and  its  predecessor  under  a  lease 
de  May  14,  1878. 

n  June,  1914,  these  plaintiffs,  alleging  that  the  Rock  Island  Com- 
ly  had  not  kept  the  covenants  of  this  lease  and  was  largely  in  debt 
the  Keokuk  &  Des  Moines  Railway  Company,  brought  an  action 
preferred  stockholders  in  the  Supreme  Court  of  the  state  of  New 
rk  to  compel  the  Rock  Island  Company  to  account  for  the  amount 
imed  to  be  due  the  Keokuk  &  Des  Moines  Railway  Company  as 
ital,  and  generally  for  its  administration  of  all  the  affairs  and  prop- 
ies  of  the  lessor  company  since  the  making  of  the  lease  in  1878,  and 

an  assessment  of  damages  against  the  Rock  Island  Company  for 
sting  the  property  of  the  lessor  company,  and  for  an  injunction, 
is  action  is  referred  to  herein  as  the  "1914  suit."   The  complaint  in 

action  also  alleges  that  the  defendant  the  Rock  Island  Company 
itroUed  a  majority  of  the  stock  of  the  lessor  company, 
rhe  Chicago,  Rock  Island  &  Pacific  Railway  Company  interposed 
answer  to  this  complaint,  denying  liability,  and  .  by  stipulation  on 
luary  7,  1915,  the  action  was  referred  to  a  referee  to  hear  and  de- 
mine.    Several  sessions  were  held  before  the  referee,  but  the  hear- 

was  never  terminated ;  the  defendant  in  the  present  case  claiming 
t  the  action  was  abandoned,  but  the  plaintiffs  claiming  that  the 
irings  were  suspended  because  of  the  refusal  of  a  nonresident  wit- 
is  connected  with  the  Rock  Island  Company  to  return  to  this  juris- 
tion  for  further  examination. 

Phus  the  position  of  the  parties  at  the  time  this  action  was  brought 
February  9,  1917,  was  as  follows :  The  plaintiffs  were  prosecuting 
action  for  an  accounting  and  damages  against  the  Chicago,  Rock 
ind  &  Pacific  Railway  Company  in  the  Supreme  Court  of  New 
rk,  claiming  to  be  unsecured  creditors.  The  defendant  the  Bankers' 
ust  Company  had  obtained  a  judgment  for  over  $20,000,0CX)  against 
;  Chicago,  Rock  Island  &  Pacific  Railway  Company  in  the  federal 
irt  in  Illinois,  upon  which  execution  had  been  returned  unsatisfied, 
i  to  collect  which  it  had  instituted  proceedings  in  that  court  in  Itl- 
>is  to  obtain  leave  to  file  a  bill  in  equity.  The  injunction  was  granted 
5n  a  complaint  and  affidavits  of  three  of  the  plaintiffs  and  the  ex- 
its attached,  thereto. 

[  1  ]  The  complaint  in  this  present  action  is  a  charge  of  conspiracy 
linst  the  defendant.  The  material  allegations  are  all  made  upon 
ormation  and  belief,  and  the  object  of  the  conspiracy  and  the  per- 
is involved  therein  are  set  out  in  paragraph  48  of  the  complaint; 

Forty-Eighth.  Upon  Information  nnd  belief,  that  the  defendant  Bnnkers' 
J6t  Company,  as  trustee  ns  aforesaid,  contrary  to  equity,  good  conMoienrf. 
i  fair  dealings,  confederated  and  conspired  with  the  board  of  dlret-tors  of 
!  Chicago,  Rock  Inland  &  I'aclflc  Railway  Company,  or  with  a  majority 
said  board  of  directors,  and  with  the  aforesaid  joint  reorganization  com- 
:tee,  and  with  the  aforesaid  debenture  committee,  and  with  the  aforesaid 
later  committee,  and  with  the  aforesaid  Hayden  committee,  and  with  otli 
persons,  firms,  and  corporations  to  the  plaintiffs  herein  at  present  nn- 
)wn,  for  the  purpose  of  hindering,  delaying,  impeding,  oppressing.  ruinlTi^'. 
urlng,  and  embarrassing,  and  wholly  or  In  part  defeating  the  causes  of  ac- 
a,  claims,  and  rights  of,  the  unsecured  creditors  of  the  Chicago,  Rocic  Island 


Digitized  by  Google 


548 


164  HKW  TOBK  BUPPLBMBNT 


(Sup.  Ct 


A  Padfle  Railway  Company,  and  particnlarly  the  causes  of  action,  cUlme, 
and  rights  In  favor  of  the  defendant  Keokuk  &  Des  Moines  Ballway  Com- 
pany, and  of  the  plaintiffs  herein  as  preferred  stockholders  of  the  Kecdiuk 
road  against  the  Chicago.  Bock  Island  &  Pacific  Railway  Company,  and  for 
the  further  purpose  of  wrongfully,  unlawfnlly.  and  lll^lly  hindering,  de- 
laying, Impeding,  oppressing,  ruining,  Injuring,  and  embarrassing  and  wholly 
or  Id  part  defeating  the  Keokuk  road  and  the  plaintiffs  herein  and  in  the 
said  1914  suit,  as  preferred  stodtholders  of  the  Keokuk  road,  of  their  causes 
of  actlcm,  claims,  and  rights  against  the  Chicago,  Rock  Island  &  Padflc  Ball' 
way  Oranpany." 

The  complaint  then  proceeds  to  allege,  also  upon  information  and 
belief,  the  various  overt  acts  committed  by  defendant  and  its  co- 
conspirators to  effect  the  object  of  the  conspiracy.  The  first  overt  act 
alleged  is  the  filing  b^  the  defendant  of  a  petition  in  the  United  States 
District  Court  in  lUmois  in  tiie  equity  action  of  the  Foundries  Com- 
pany for  leave  to  prosecute,  as  trustee,  an  action  at  law  in  that  court 
agamst  the  Rock  Island  Company  to  recover  the  principal  and  inter- 
est of  $20,000,000  debentures,  and  the  obtaining  of  such  leave  from 
the  court  by  an  order  dated  January  12,  1917.  The  next  overt  act  is 
alleged  to  be  the  bringing  of  said  action  at  law  on  January  23,  1917, 
the  recovery  of  a  judgment,  and  the  issuance  of  an  execution  thereon, 
returned  unsatisfied;  all  of  these  proceedings  having  been  carried 
through  without  notice  to  the  plaintiffs.  And  the  third  overt  act  is 
sieged  to  be  the  filing  of  a  petition  by  defendant  in  the  United  States 
EHstrict  Court  on  February  3,  1917,  for  leave  to  file  a  bill  in  equity  in 
order  to  collect  its  judgment  out  of  the  assets  of  the  Rock  Island  Com- 
pany, then  in  the  hands  of  a  receiver.  The  complaint  also  alleges  tliat 
the  joint  reorganization  committee  adopted  a  plan  of  reorganization 
of  the  Rock  Island  Company  which,  while  it  adequately  protects  the 
stockholders  of  the  Rock  Island  Company  and  the  holders  of  its  $20,- 
000,000  of  debentures,  makes  inadequate  and  inequitable  provision 
for  unsecured  creditors  and  makes  no  provision  wluitever  for  claims 
against  the  Rock  Island  Company  in  favor  of  the  Keokuk  &  Des 
Moines  Railway  Company  or  the  plaintiffs  as  its  preferred  stockhold- 
ers. It  also  alleges  that  the  plan  of  joint  reorganization  committee  was 
declared  in  effect  by  that  committee  about  February  1,  1917,  and  upon 
information  and  belief  that  the  plan  so  put  in  operation  is  a  part 
of  the  general  conspiracy  between  the  defendant  and  the  various  re- 
organization committees  named  to  injture  the  unsecured ' creditors ;  and 
in  the  fifty-second  paragraph  of  the  complaint  it  is  alleged: 

"Fifty-Second.  That  plaintiffs  are  advised  counsel  for  tlie  plaintiffs  in 
the  1014  suit,  and  by  the  attorney  for  the  plaintiffs  herein  and  in  the  1914 
suit,  and  verily  believe,  and  therefore  allege,  that  the  purpose  and  object 
of  the  said  creditorB'  bill  which  the  defendant  Bankers'  Trust  Company,  as 
trustee  as  aforesaid,  has  prayed  leave  to  file  in  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Illinois,  Eastern  Division,  against 
the  Chicago,  Bock  Island  &  Paeiac  Railway  Company,  Is  under  color  of  law, 
and  by  a  pretended  judicial  proceeding  and  processes,  and  by  indirection 
Illegally,  Inequitably,  and  unconscionably,  and  contrary  to  equity,  good  con- 
sdence  and  fair  dealings,  to  circumvent,  hinder,  delay,  Impede,  embarrass, 
oppress  and  Injure  the  unsecured  creditors  of  the  OMcago,  Bock  Island  & 
Pacific  BaUway  Company,  and  particularly  lUegally,  Inequitably,  and  un- 
conscionably, and  contrary  to  equity,  good  conscience,  and  fair  dealings,  to 
ciECiunvent,  binder,  delay.  Impede,  embarrass,  oppress,  and  Injure  the 
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kuk  Sc.  Des  Moines  Railway  Company  and  the  plaintiffs  herein  and  in 
said  1914  Bult  as  preferred  atodiholdera  of  the  said  Keokuk  &  Des 
aes  Railway  Company,  and  Illegally,  Inequitably,  and  unconsdonubly, 

contrary  to  equity,  good  conscience,  and'  fair  dealings,  to  endeavor  to 
iimTent  and  orercome  by  Indirection,  and  by  pretended  judicial  proceed- 

and  processes,  and  under  color  of  law,  the  principles  announced  by  the 
:ed  States  Supreme  Court  Id  the  cases  of  North^n  Pacific  R.  R.  Co.'  v. 
d,  reported  in  228  V.  S.  482  [33  Sup.  Ct.  554,  57  L.  Ed.  931].  and  in  Kan- 
Clty  Southern  Railway  Co.  v.  Guardian  Trust  Co.  et  al.,  reported  In  240 
186  [36  Sup.  CL  334,  60  L.  Ed.  579J." 

s  we  view  this  complaint,  it  amounts  to  nothing  more  than  that  the 
ntiffs  are  informed  and  believe,  upon  the  advice  of  their  counsel, 
the  defendant  has  conspired  with  others  to  compel  the  plaintiffs 
ubmit  their  claims  as  preferred  stockholders  of  the  Keokuk  &  Des 
ines  Railway  Company  to  the  determination  of  the  United  States 
trict  Court  in  Illinois,  and  that  the  proceedings  of  the  defendant 
ikers'  Trust  Company  to  obtain  its  judgment  and  to  file  a  bill  in 
ity  to  collect  that  judgment  were  acts  done  pursuant  to  that  con- 
acy. 

'he  allegations  of  the  complaint  are  sought  to  be  supported  by  cer- 
affidavits,  but  these  affidavits  are  also  made  mainly  upon  infor- 
ion  and  belief,  and  furnish  no  proof  whatever  of  the  charge  of 
spiracy  or  of  the  alleged  unlawful  intent  of  defendant.  Upon  these 
ers,  which  are  clearly  insufficient,  the  Special  Term  has  issued 
injunction,  which  not  only  restricts  the  defendant's  liberty  of  ac- 
1  in  the  federal  court,  but  in  effect  seeks  to  restrain  that  court  from 
ributing  the  assets  of  the  Rock  Island  Company  among  its  cred- 
s  in  accordance  with  its  own  procedure. 

V^e  have,  then,  a  complaint  charging  conspiracy  upon  information 

belief,  with  absolutely  no  proof  by  affidavit  or  otherwise  of  the 
itence  of  the  conspiracy.  The  affidavits  read  in  support  of  the  in- 
ction  are  made  by  the  plaintiffs  Herbert  H.  Clark,  Abraliam  Sar- 
ous,  and  one  of  their  attorneys,  Mr.  Franc.  In  the  affidavits  of 
rk  and  Sartorious  there  is  a  reiteration  of  the  conspiracy  charge, 

upon  information  and  belief,  as  in  the  complaint,  the  information 
ig  furnished  by  defendant's  counsel,  none  of  whom  makes  affida- 
,  except  Franc,  and  his  affidavit  merely  asserts  the  truth  of  certain 
gations  in  the  complaint  as  to  conversations  had  between  him  and 

general  solicitor  of  the  Rock  Island  Company  and  by  the  counsel 
that  company  on  January  31,  1917,  in  Chicago.  These  conversa- 
is  are  not  evidence  of  this  defendant's  participation  in  a  conspiracy, 
latever  the  evidence  may  prove  against  the  Rock  Island  Company,  ■ 
s  not  competent  as  evidence  to  show  that  this  enjoined  defendant 
i  a  member  of  the  alleged  conspiracy.  We  therefore  tliink  that  this 
iplaint  and  the  affidavits  in  support  of  it  furnish  no  proof  whatever 
the  existence  of  a  cause  of  action  in  equity  entitling  the  plaintiffs 
;his  injunction.   They  are  merely  statements  of  acts  on  the  part  of 

defendant,  which  it  had  a  right  to  perform  either  singly  or  in  as- 
iation  with  others.  The  defendant's  answer  and  affidavits  deny 
the  allegations  of  the  complaint  as  to  the  conspiracy  and  the  charge 
aad  intention.  For  these  reasons  this  injunction  should  be  vacated, 
rhe  answer  also  sets  up  as  a  separate  defense  the  various  steps 
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taken  by  the  defendant  in  the  federal  court  to  obtain  its  judgment, 
and  the  petition  to  the  court  for  leave  to  file  a  bill  in  equity  to  enforce 
tlie  payment  of  the  judgment,  and  the  granting  of  such  leave  by  the 
federal  court,  and  concludes  as  follows : 

'.'V.  l^ls  defendant  turtber  aUeges  that  tbe  District  Cknut  of  the  United 
States  f(ff  the  Northern  District  of  IlUn<da,  Eastern  Division,  had  before  tbe 
commencemeiit  of  this  action  taken  Jurisdiction  of  the  «ffalrs  of  the  Chicago, 
Rock  Island  ft  Padflc  BaUway  Company  and  of  the  disposition  of  its  prop- 
eri;y  and  of  all  claims  against  it,  or  which  conld  or  should  be  satisfied  ont  of 
Its  property,  and  that  therefore  this  court  has  no  jurisdiction  to  Interfere  with 
the  proper  proceedings  In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Illinois,  Eastern  Division,  or  of  any  parties  to  the  action 
or  proceedings  In  the  said  District  Court  of  the  United  States,  and  has  no 
jurisdiction  to  enjoin  the  proceedings  In  said  United  States  District  Court  or 
of  tbe  parties  tbereta" 

[2]  These  allegations  of  the  answer  emphasize  another  infirmity  of 
this  injunction  order  which  is  quite  obvious  on  the  record — ^the  lack 
of  jurisdiction  in  the  court  to  issue  it.  The  Supreme  Court  cannot 
restrain  the  United  States  Court  from  proceeding  as  it  sees  fit  in  a 
cause  pending  in  it.  This  injunction  order  restrains  the  defendant 
from  further  prosecuting  its  petition  for  leave  to  file  a  bill  in  equity 
against  the  Rode  Island  road  in  the  United  States  District  Court  for 
the  enforcement  of  its  judgment  against  the  Rock  Island  Company  ob- 
tained in  that  court.  It  also  restrains  the  defendant  from  filing  or 
taking  any  steps  whatever  in  support  of  its  bill  in  equity,  and  from 
bringing  any  other  action  against  the  Rock  Island  Railway  to  enforce 
its  judgment,  although  the  federal  court  had  given  permission  to  carry 
on  the  proceedings.  It  restrains  the  defendant  from  conspiring  with 
other  parties  named  to  do  anything  to  hinder  and  delay  the  unsecured 
creditors  of  the  Rock  Island  Railway,  particularly  the  Keokuk  &  Des 
Moines  Railway  Company  and  the  plaintiffs  as  preferred  stockholders 
thereof,  in  the  enforcement  of  their  claims  against  the  Rock  Island. 

As  stated  above,  the  court  modified  the  injunction  order,  pending 
the  hearing  on  the  motion  to  contfnue  the  injunction,  by  an  order 
which  provided  that: 

"The  aforesaid  injunction  shall  not  prevent  the  Bankers'  Trust  Company, 
as  trustee,  to  file  In  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Illinois,  Eastern  Division,  Its  bill  of  complaint,  substantially  in  the 
form  annexed  to  tbe  complaint  herein  as  Exhibit  J,  to  move  for  the  appoint- 
ment of  Jacob  M.  Dickinson,  Esq.,  as  receiver  in  said  suit,  to  move  for  the 
consolidation  of  said  suit  of  Bankers'  Trust  Company  with  tbe  pending  pro- 
ceeding entitled  'American  Steel  Foundries,  Complainant,  against  the  Chicago. 
-  Rock  Island  &  Pacific  Railway  Gompaiiy,  D^endant,  in  Equity  No.  445,*  and 
to  move  for  the  appointment  in  said  cause  as  thus  consolidated  of  a  special 
master  to  bear  and  determine  claims.  But  the  foregoing  modihcation  of  tlie 
Injunction  contained  In  said  order  to  show  cause  Is  made  upon  the  following 
express  conditions,  that  Is  to  say :  (1)  That  tbe  claims  Involved  In  the  so- 
called  '1914  suit'  shall  be  excluded  from  and  shall  In  no  wise  be  aCPected  by 
any  order,  rule,  and/or  decree  made  by  or  In  the  aforesaid  District  Court; 
and.  (2)  that  the  claims  Involved  in  the  said  '1914  suit'  shall  be  excluded  from 
presentation  and  proof  before  any  special  master  appointed  t^.or  in  said 
District  Court;  and  (3)  tliat  the  claims  Involved  in  said  1914  suit  sliall  be 
heard  and  determined  solely  In  said  1014  suit  now  on  trial  before  Lewis  I* 
Delafield,  Esq.,  referee,  in  case  the  injunction  herein  Is  finally  continued— 
but  without  prejudice  to  plalntUTs  in  said  1914  suit  to  nMlatain  and  ptoms- 
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cDte  said  1914  suit  In  this  court,  even  though  the  Injunction  herein  be 
vacated ;  the  above  three  conditions  being  dependent  upon  the  granting  of  a 
final  and  perpetual  injunctioa  herein, 
'^nsmt  to  by 

"James  J.  Franc, 

"Plaintiff's  Mtamey. 
"Ingraham,  Sbeehan  &  MontB, 

"Attys.  for  Bankers  Trust  Co. 
"Dated  New  York,  February  9.  1»17.'* 

The  injunction,  as  modified,  while  it  permits  the  defendant  to  file 
its  bill  in  equity  in  the  federal  court,  restrains  the  defendant  from, 
bringing  any  other  action  against  the  Rode  Island  with  respect  to  the 
enforcement  of  its  judgment.  It  also  restrains  tiie  defendant  from  con- 
spiring against  the  plaintiffs,  and  from  doing  any  other  acts  to  hinder 
and  delay  the  unsecured  creditors  of  the  Rock  Island,  and  particu- 
larly the  Keokuk  &  Des  Moines  Railway  and  the  plaintiifs  as  preferred 
stockholders  thereof,  in  enforcing  their  claims  against  the  Rock  Island 
road,  especially  to  hinder  and  delay  the  plaintiffs  in  prosecuting  their 
1914  suit  against  the  Rock  Island  Company  in  the  Supreme  Court  of 
the  state  of  New  York  and  obtaining  and  collecting  a  jtidgment  therein. 
It  also  restrains  the  defendant  generally  from  maintaining  any  suit, 
or  entering  any  rule,  decree,  or  order,  or  doing  anything  to  impair 
plaintiffs'  rights.   The  injunction  provides: 

"(1)  That  the  claims  Involved  In  the  so-called  '1914  suit'  shall  be  excluded 
from  and  shall  in  no  wise  be  affected  by  any  order,  rule,  and/or  decree  made 
by  or  in  the  aforesaid  District  Court;  and  (2)  that  the  claims  involved  In 
the  said  '1914  suit'  shall  be  excluded  from  presentation  and  proof  before  any 
siiednl  master  appointed  by  or  in  said  District  Court;  and  (3)  that  the 
claims  involved  In  said  1914  snit  shall  he  heard  and  determined  solely  In 
said  1914  suit  now  on  trial  before  Lewis  L.  Delafleld,  Esq.,  referee." 

This  injunction  thus  undertakes  to  prevent  the  federal  court  from 
considering  and  taking  proof  of  plaintiffs'  claims  as  unsecured  cred- 
itors, although  there  can  be  no  distribution  of  the  Rock  Island  assets, 
except  thro!^  the  federal  court.  By  the  terms  of  this  injunction  it 
must  distribute  these  assets  without  considering  the  plaintiffs'  claims, 
although  that  court  may  deem  it  vital  to  the  interest  of  the  stockholders 
and  creditors  to  adjust  all  claims  against  the  railway  in  that  proceed- 
ing. Among  the  important  functions  of  the  federal  "courts  is  that  of 
encouraging  and  approving  reorganizations  in  the  interest  of  stock- 
holders and  creditors.  It  appears  from  this  record  that  a  plan  of 
reorganization  will  be  propose^  to  the  court  for  its  approval.  Yet 
this  injunction,  by  providing  that  "the  claims  involved  in  the  so-called 
1914  suit  shall  be  excluded  from  and  shall  in  no  wise  be  affected  by 
any  order,  rule,  or  decree  made  by  or  in  the  aforesaid  District  Court," 
attempts  to  limit  the  freedom  of  the  federal  court  in  adopting  such 
plan  for  the  rehabilitation  of  the  road,  or  for  the  distribution  of  its 
assets,  as  in  its  judgment  seems  best.  For  these  reasons,  also,  we 
think  this  injunction  should  be  vacated. 

It  is  claimed  by  the  respondents  that  this  injunction  operates  on 
persons  only  and  those  within  the  jurisdiction  of  this  court.  Injunc- 
ticms  usually  operate  on  persons,  but  at  the  same  time  the  effect  of  ^e 
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injunction  usually  extends  beyond  the  person.  In  the  case  at  bar. 
instance,  it  seeks  to  restrain  tibe  United  States  court  and  dictate 
form  of  its  decree  in  distributing  to  the  creditors  the  assets  of 
railway  company  now  in  its  possession.    In  the  case  of  BeardsN 
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court  said: 

"State  courts  are  expressly  declared  to  be  destitute  of  all  power  to  res 
either  the  process  or  proceedings  In  the  national  courts.  The  graeral 
that  there  la  no  authority  In  the  state  courts  to  enjoin  proceedings  li 
courts  of  the  TTnlted  States  Is  laid  down  as  distinctly  as  a  Judicial  propa 
can  be  declared,  and  the  correctness  of  the  conclusion  finds  ample  su 
in  the  authiHltlee  dted.** 

And  continuing : 

"Furthermore,  It  is  'a  mle  of  general  aM>lIcatlon  that,  where  property 
the  actual  possession  of  one  court  of  competent  Jurisdiction,  such  posw 
cannot  be  disturbed  by  process  out  of  an^lier  conrt.' " 

In  Peck  V.  Jenness,  7  How.  611,  12  L.  Ed.  841,  the  court  said: 

"It  Is  a  doctrine  of  law,  too  long  established  to  require  a  citation  c 
thorltles,  that  where  a  court  has  Jurisdiction  it  has  a  right  to  decide 
question  which  ocairs  in  the  cause,  and,  whether  Its  decision  be  com 
otherwise,  Its  judgment,  till  reversed,  Is  regarded  as  binding  In  every 
court,  and  that,  where  the  Jurlsdictioa  of  a  court,  and  the  right  of  a  pli 
to  prosecute  his  suit  in  it,  have  once  attached,  that  right  cannot  be  an 
or  taken  away  by  proceedings  In  another  court.   •    •    •   The  fact, 
fore,  that  an  injunction  Issues  only  to  the  parties  before  the  court,  an 
to  the  court.  Is  no  evasion  of  the  difficulties  that  are  the  necessary  res 
an  attempt  to  exercise  that  power  over  a  party  who  is  a  litigant  In  ax 
and  Independent  forum." 

See,  also.  Central  National  Bank  v.  Stevens,  169  U.  S.  432,  18 

Ct.  403,  42  Iv.  Ed.  807. 

In  the  case  last  cited  the  court,  after  referring  tt>  the  doctrim 
down  in  section  899  of  Story's  Equity  Jurisprudence,  that  "whei 
the  parties  are  resident  within  a  country  the  courts  of  that  co 
have  full  authority  to  act  upon  them  personally,  with  respect  t 
subjects  of  suits  in  a  foreign  country,  as  the  ends  of  jtistice  ma 
quire,"  quotes  with  approval  the  author's  subsequent  statement  c 
well -recognized  exception  to  this  rule  that: 

'TThere  Is  one  exception  to  this  doctrine,  whl<A  has  been  1«^  recognl: 
America,  and  that  la  that  the  state  courts  cannot  enjoin  proceedings  i 
courts  of  the  United  States,  nor  the  latter  In  the  former  courts." 

It  therefore  does  not  overcome  the  radical  objection  to  this  in 
tion  to,  assert  that  it  runs  only  against  an  individual.  Its  effect 
more  far-reaching  than  that.  It  aims  to  restrain  the  action  o 
United  States  court. 

The  order  should  be  reversed,  with  $10  costs  and  disbursement; 
injunction  vacated,  and  the  motion  to  continue  the  injunction  d( 
with  $10  costs.  Order  iiled.  All  concur. 
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In  re  WALSH. 


(Snpreme  Conrt,  Api>ellate  Dlvi^on,  First  Departmnit.   April  13,  1917.) 

Attobnet  ahd  Client  ^=353(2) — DiBBAKMKirr — Misaffbopbiatzitq  Cuxnt's 
Funds. 

Evidence  held  to  establish  tbat  an  attorney  was  gallty  of  gross  miscon- 
duct, zequiring  his  dlabarment,  where  he  ueed  money,  given  him  by 
client  for  securing  a  new  trial  or  prosecuting  appeal,  for  his  own  purposes, 
and  repeatedly  broke  promises  to  make  restitution. 

rEd.  Note. — For  other  cases,  see  Attorney  and  GUrat,  Cent.  Dig.  i  75.] 

Disciplinary  proceedings  instituted  by  the  Association  of  the  Bar 
of  the  City  of  New  Yoric  against  Midiad  J.  Walsh.  Order  of  dis- 
barment. 

Argued  before  OUARKE,  P.  J.,  and  SCOTT,  SMITH,  PAGE,  and 
DAVIS.  JJ. 

Einar  Clirystie,  of  New  York  City  (Rufus  W.  Sprague,  Jr.,  of  New 
York  City,  of  counsel),  for  petiticmer. 

Arthur  H.  Parkhurst,  of  New  York  City  (Matt^  W.  Wood,  of 
New  York  City,  of  rounsel),  for  respondent 

CLARKE,  P.  J.  The  respondent  was  admitted  to  the  bar  in  De- 
cember, 1903.  He  is  charged  in  the  petition  with  converting  to  his 
own  use  the  sum  of  $200  paid  to  him  by  one  Julia  F.  Burke  in  connec- 
tion with  an  action  in  the  United  States  Circuit  Court  arising  out  of 
the  death  of  her  brother,  one  Thomas  F.  Burke,  in  1909.  Burke,  while 
rowing  on  the  East  River,  was  killed  in  a  collision  widi  a  car  float  own- 
ed by  the  New  York,  New  Haven  &  Hartford  Railroad  Company,  and 
Mary  Burke,  his  mother,  brought  an  action  against  the  railroad  com- 
pany to  recover  damages  for  his  death.  The  action  was  tried  in  June, 
1911,  and  resulted  in  a  verdict  for  the  defendant.  In  September  or 
October,  1911,  one  James  Murphy,  a  friend  of  the  deceased,  who  had 
at  times  acted  as  a  process  server  for  the  respondent,  took  Julia  F. 
Burke  and  Mrs.  Catherine  C.  Brennan,  daughters  of  Mary  Burke,  to 
the  respondent's  office  to  consult  with  him  with  a  view  to  taking  an  ap- 
peal from  the  judgment  On  this  occasion,  or  at  the  next  following  in- 
terview, the  resp<Hident  was  concededly  retained  to  take  an  appeal  from 
the  judgment,  or  proceedings  necessary  to  obtain  a  new  trial  of  the  ac- 
tion. 

There  is  a  sharp  conflict  as  to  the  terms  of  the  respondent's  retainer, 
which  was  not  in  writing.  According  to  the  testimony  of  Miss  Burke 
and  Mrs.  Brennan,  the  respondent  agreed  to  prosecute  the  appeal  upon 
the  receipt  of  $300  to  pay  for  the  printing  of  the  case  on  appeal,  and 
upon  a  contingent  fee  of  50  per  cent,  of  the  amount  of  the  recovery 
against  the  railroad  company  if  he  were  successful.  The  respondent, 
on  the  other  hand,  testified  that  he  agreed  to  undertake  an  appeal  in 
the.  case,  or  to  get  a  new  trial,  for  $300,  to  be  paid  in  cash,  with  a  con- 
tingent fee  of  50  per  cent  of  any  such  recovery.  Disbursements  for 
printing  the  record  on  a^eal  were  to  be  made  out  of  the  said  $300, 

«B9ror  oOMT  CUM  M*  HIM  toplc  *  KBT-NDMBBB  la  All  K«r-Kiiiiltoar«d  Dlcwtl  A  iDdcXM 
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and  the  balance  was  to  be  applied  upon  the  respondent's  contin^ 
fee  in  the  event  of  his  success. 

At  the  time  of  the  first  interview,  when  the  terms  of  the  retainer  v 
discussed,  the  respondent  had  not  yet  seen  a  copy  of  the  stenograph 
minutes  upon  which  the  verdict  was  rendered.  After  hearti^  the 
spondent's  proposal.  Miss  Burke  told  him  that  she  and  Mrs.  Bren 
would  think  it  ovtt*  and  see  if  they  could  get  the  necessary  money,  i 
if  so,  would  return  with  a  copy  of  tiie  minutes  and  other  necessary 
pers.  About  two  weeks  later,  Miss  Burke,  who  had  borrowed  5 
from  her  sister,  Mrs.  Brennan,  had  a  second  interview  with  the 
spondent  at  his  office,  at  which  there  were  no  other  witnesses  pres 
Miss  Burke  testified  that  on  this  occasion  she  gave  the  respondent 
said  $200,  stating  that  she  had  borrowed  it,  but  not  stating  from  wh 


the  ai^eal  book  was  printed,  to  which  deferred  payment  the 
spondent  assented.  The  respondent  testified  that  Miss  Burke  st: 
that  the  $200  in  question  had  been  b(x-rowed  by  her  mother,  the  pi 
tiff  in  the  action,  and  that  the  $100  would  be  paid  to  him  in  mom 
installments. 

At  or  about  the  time  of  this  interview,  the  respondent  received  a  c 
of  the  stenographer's  minutes  taken  on  the  trial,  which  consisted  of 
typewritten  pages.  The  respondent  testified  that  he  consulted  on 
<;ase  with  one  Martin  A.  Ryan,  an  attorney  now  dead,  who  was  vei 
in  maritime  law,  and  that  their  examination  of  the  record  disclosed 
exceptions  upon  which  an  appeal  could  be  based  with  any  possibilit] 
success.  It  thus  appears  that,  as  early  as  the  spring  oi  1912,  the 
spondent  knew  that  no  money  would  be  reqtiired  for  the  printing 
the  case  on  appeal,  and  that  the  only  services  which  he  might  be  ca 
upon  to  perform  would  be  in  respect  to  the  obtaining  of  a  new  trial 
the  ground  of  newly  discovered  evidence.  The  case  was  never  prin 
nor  was  any  motion  made  for  a  new  trial  upon  the  ground  of  newly 
covered  evidence. 

There  were  repeated  requests  for  the  return  of  the  money.  On 
first  occasion,  respondent  asked  that  he  be  given  another  month  on 
case,  saying  tiiat,  if  this  printing  was  not  then  done,  he  would  ref 
the  money ;  the  next  time,  that  "he  would  give  us  the  money,  bu 
give  him  some  more  time" ;  on  another  occasion,  "to  come  down  to 
office,  and  he  would  give  me  the  money" ;  at  the  next  interview, 
come  down  to  his  office  after  the  first  of  the  year."  Finally,  in 
spring  of  1915,  an  attorney  was  retained  to  collect,  who  had  a  con 
ence  with  respondent,  who  said  he  was  going  to  settle  the  matter, 
would  not  do  it  then,  and  thought  he  should  be  allowed  somethii^ 
his  work  on  the  case.  He  claimed  $50  as  compensation,  and  offero 
give  notes  for  the  balance.   He  never  offered  cash  or  notes. 

The  learned  referee  has  reported  as  follows : 

'*Tbe  alleged  wrongfal  act,  constituting  the  UDprofesslonal  conchict  ^ 
which  the  respondent  i«  charged,  is  that  he  converted  the  money  to  his 
use,  Instead  of  using  It  for  the  purpose  for  whltib  It  was  given  him.  Am  e 
as  the  spring  of  1912,  npMi  an  examination  of  the  minutes  of  the  trial,  tht 
^ondent  knew  or  should  have  known  that  the  record  contained  no  grot 
Upon  which  he  could  hope  to  succeed  on  appeal,  and  that  no  money  wouli 
needed  for  the  i«lntiiig  of  the  ajweaL  X  think  he  was  juitiiied  in  holding 
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QQder  conslderBtlon  and  making  efforts  to  obtain  new  eTidenoe  as  the 
I  for  a  motion ;  there  Is  no  testimony,  however,  tending  to  show  that 
e  was  reason  for  much  encouragement  that  evidence  of  the  character  need- 
'ould  be  forthcoming.  The  proper  course  for  the  respondent  to  have  pur- 

In  the  circumstances  would  have  been,  after  he  had  learned  early  in  the 

1912  that  there  was  no  chance  of  appealing  from  the  Judgment,  to  have 
ed  a  reasonaMe  time  for  the  procuring  of  new  evidence  upon  which  to 

a  motion  for  a  new  trial,  and  upon  the  expiration  of  such  reaaonable 

to  have  deducted  from  the  flfOO  a  proper  amount  for  hl»  professional 
Ices  and  to  have  returneu  the  balance.  In  the  circumstances,  I  am  of  the 
loQ  that  a  reasonable  time  to  wait  for  the  procuring  of  new  evidence 
lid  not  exceed  one  year.  The  money  was  paid  to  htm  In  the  fall  of  1911. 
earned  that  an  appeal  could  not  be  taken  early  In  1912,  the  plaintiff  died 
.ugust,  1913,  and  demand  was  made  upon  him  tor  return  of  the  money  in 
fall  of  1013,  and  continued  demands  were  made  upon  him  by  Miss  Burke 
Mrs.  Brennan  from  then  nntll  they  placed  the  matter  in  the  hands  of  Mr. 
;ill  In  the  year  1915.    Mr.  O'Neill  was  unable  to  collect  anything  from 

respondent,  and,  so  far  as  appears,  down  to  the  present  time  he 
failed  to  return  the  whole  or  any  part  of  the  $200.  There  Is  a  dispute 
a  Just  what  the  respondent  said  to  Mrs.  Brennan  and  Miss  Burke  about 
cost  of  printing.  It  seems  clear,  however,  that  these  ladles  were  led  to 
tve  from  the  statements  of  the  respondent  that  the  sum  of  $300  was  neces> 

for  this  purpose.  Adopting  the  view  most  favorable  to  the  respondent, 
which  there  can  be  found  any  support  In  the  testimony,  it  must  be  said 

no  substantial  part  of  the  $200  conld  become  the  property  of  the  re- 
ident  until  the  case  on  appeal  was  printed  or  a  motion  for  a  new  trial  on 
ground  of  newly  discovered  evidence.  Nevertheless  the  respondent,  im- 
lateiy  upon  receipt  of  the  $200,  dealt  with  It  as  if  it  were  his  own." 

Ve  are  of  the  opinion,  and  find  as  a  fact,  upon  the  preponderance 
;he  evidence,  that  the  respondent  received  the  $200  for  the  specific 
pose  of  paying  for  tl^e  printing  of  the  record  on  appeal,  and  that  he 

no  right  to  make  use  of  it  for  any  other  purpose.  Even  on  his  own 
m,  he  never  performed  any  substantial  service,  and  there  was  no 
ification  for  his  long  delay  in  reaching  a  settlement,  nor  for  his 
iatedly  broken  promises  to  make  restitution.  The  refusal  to  pay 
<,  under  the  circumstances,  was  equivalent  to  a  conversion.  We 
satisfied,  upon  all  the  facts,  that  the  respondent  was  guilty  of  gross 
conduct  in  his  profession.   He  used  his  client's  money,  intrusted  to 

for  a  specific  purpose,  as  his  own,  without  right.  Such  conduct 
lot  be  condoned  by  this  court. 

'he  respondent  must  be  disbarred.  Settle  order  on  notice.  Alfcon- 


(Supreme  Court,  Special  Term,  New  York  County.    AprlT,  1017.) 

BOCEflS  fr=»119 — SzaVICE  ON  PaBTT  ATTENDriTO  COUBT. 

Not  only  a  witness  Is  entitled  to  Immunity  from  the  service  of  civlT 
process  for  the  commencement  of  actions  while  attending  court  for  the 
purpose  of  testifying,  but  such  Immunity  extends  also  to  parties  to  the 
action. 

[Ed.  Note. — For -Other  cases,  see  Process,  Cent.  Dig.  H  148,  149.] 
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2.  Pbooiss  «=»168--8RTiai  or  SuxHoira— MonoH  »  TAOAm— Ahdvp 

OF  Faotb. 

Where,  in  a  wife's  action  to  recover  maintenance  and  mpport  ft 
10-year  period,  she  claiming  that  d^endant  buaband  abandooed  he 
the  beginning  of  such  period,  the  Jury  disagreed,  the  question  of 
marriage  relation  between  the  parties  and  the  abandonment  by  def 
ant  basband  being  In  Issue,  in  a  second  action,  on  defendant  husba 
motion  to  vacate  and  set  aside  serrlce  of  summons  on  the  ground  o: 
illegality,  l)ecau8e  served  on  him  while  in  the  state  and  at  court  to  tei 
as  defendant  in  the  former  action,  it  la  not  proper  ft>r  the  Supi 
Court  to  assume  that  defendant  abandoned  plaintiff  and  fled  from 
York  to  Alabama,  thus  becomlns  a  fijgitiTe  from  jostloe  and  a  non 
dent,  for  the  purpose  of  deciding  the  motion. 

[Ed.  Note. — For  other  cases,  see  Piocesa,  Cent.  Dig.  H  218^20i] 

Action  by  Kate  I«ouise  Z^embei^er  against  Solomon  Lembei^ger. 
defendant's  motion  to  vacate  and  set  aside  service  of  summons, 
tion  to  vacate  granted. 

Levi,  Gutman  &  Stem,  of  New  York  City  (Sol,  3>v!,  of  New  ^ 
City,  of  counsel),  for  the  motion. 
Sidney  S.  I^ine,  of  New  York  City,  opposed. 

GIEGERICH,  J.  The  defendant  makes  this  motion  to  vacate 
set  aside  the  service  of  the  summons  upwi  the  ground  of  its  illega 
because  served  upon  him  while  he  was  in  this  state  and  in  this  c 
for  the  purpose  of  testifying  as  a  defendant  in  an  action  previo 
brought  against  him  by  the  plaintiff.  The  first  action  was  brough 
the  plaintiff  claiming  to  be  ^e  common-law  wife  of  the  defendant 
the  purpose  of  recovering  $10,000  for  maintenance  and  support 
the  10' years  commencing  m  1906  and  terminating  in  1916;  the  pi 
tiff  clauning  that  in  1906  the  defendant  abandoned  her.  After 
case  had  been  tried,  and  while  the  jury  was  out,  the  attome}r  for 
plaintiff  in  this  action,  who  was  also  the  attorney  for  the  plaintii 
the  previous  action,  caused  the  summons  in  this  action  to  be  sei 
upon  the  defendant  in  the  corridor  of  the  courthouse.  The  jur 
the  previous  action  disagreed.  The  defendant  for  at  least  10  y 
has  been,  and  still  is,  a  resident  of  Greenville,  in  the  state  of  Alal^ 
and  is  now  engaged  in  business  there.  The  present  action  is  broi 
for  a  separation. 

[1]  It  is  well  established  by  the  decisions  in  this  state  that  not 
are  witnesses  entitled  to  immunity  from  the  service  of  civil  process 
the  commencement  of  actions  while  attending  our  courts  for  the 
pose  of  testifying,  but  that  this  immunity  extends  also  to  partie 
the  action.  Matthews  v.  Tufts,  87  N.  Y.  568,  and  cases  cited ;  '. 
son  V.  Grier,  66  N.  Y.  124,  23  Am.  Rep.  35 ;  People  ex  rel.  Hes 
Inman,  74  Hun,  130,  26  N.  Y.  Supp.  329;  Marks  v.  I.a  So( 
Anonyme,  etc.,  19  N.  Y.  Supp.  470,  affirmed  in  139  N.  Y.  630,  3; 
£.  206,  upcm  the  opinion  of  die  General  Term  of  the  Court  of  C 
mon  Pleas.  The  plaintiff's  attorney,  while  not  disputing  the  ger 
rule,  claims  that  in  this  case  it  ought  not  to  be  applied,  as  the  def 
ant  abandoned  the  plaintiff  and  fled  from  the  jurisdiction  of  this  s 
thus  becoming  a  fugitive  from  justice  and  a  nonresident  Whe 
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the  facts  upon  which  the  plaintiff's  attorney  bases  this  argument  would 
be  sufficient,  if  they  existed,  to  exempt  this  case  from  the  general  rule 
above  stated,  need  not  be  considered^  because  it  would  not  do  to  pro- 
ceed upon  the  theory  that  those  facts  do  ^st 

[2^  Upon  the  triad  of  die  former  action  the  question  of  the  marriage 
relation  between  the  parties  and  the  abandonment  of  the  plaintiff  by 
the  defendant  were  in  issue,  and  the  jury  disagreed.  It  would  not 
be  proper,  therefore,  to  assume  the  facts  referred  to  against  the  de- 
fendant for  the  purpose  of  the  decision  of  this  motion. 

The  motion  to  vacate  is  therefore  granted,  but  without  costk  Set- 
tle order  on  notice. 


REPPBBT  et  aL  T.  HUNTER. 
(Supreme  Court,  Special  Term.  Erie  County.   April,  1917.) 

1.  JUDOMSNT  ^=>58S — CoNCLUSIVEirrSS — Febsomb  Concludid. 

In  a  proceeding  for  the  Judicial  settlement  of  defendant's  acconnfai  as 
executrix  of  tbe  last  will  and  testament  of  a  decedent,  plalntlfla  contended 
that  defendant  held  property  either  as  executrix  or  as  trustee  for  th^r 
benefit,  while  defendant  assoted  that  she  was  the  Individual  owner.  De- 
cedent and  his  wife  by  Joint  act  had  convened  the  property  to  deftedant 
The  surrogate  decreed  that  as  to  the  property  cwveyed  by  decedait 
there  waa  a  completed  gift  Inter  vivos,  and  that  d^endant  held  It  Individu- 
ally, and  such  determination  was  atUrmed  on  appeal.  Seld  that,  as  to 
the  property  conveyed  by  the  decedent,  the  decision  of  the  surrogate, 
which  was  affirmed  on  appeal,  was  a  conclusive  adjudlcatlcm  and  a  bar 
to  a  subsequent  suit  whereby  plalntUts  sought  to  assert  rights  in  the  land. 

[Ed.  Note.~For  other  cases,  see  Judgment,  Gent  Dig.  Sl  1062,  1000.] 

2.  JunOMENT  0=»73O~CoifCLn8tVi:NK8S — Pebbons  Conoludbd. 

In  such  ease,  the  determination  that  defendant  took  the  property  of  the 
decedent  Individually  is  not  a  conclusive  adjudication  as  to  h^  title  to 
the  property  conveyed  by  decedent's  wUe^  and  such  question  la  open  to 
Utigatlon. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  H  I2G4.  126S.] 

Action  by  George  H.  Reppert  and  Mary  Reppert  Hyde  against 
Mary  Eva  Grier  Hunter,  incUvidually  and  as  trustee  of  the  James 
S.  and  Margaret  M.  Patterson  fund.  On  motion  for  judgment  on 
the  pleadings.   Motion  granted  in  part,  and  in  part  denied. 

The  complaint  alleges  that  certain  property  was  given  by  James  S. 
Patterson  and  Man;aret  M.  Patterson  to  defendant  in  trust  for 
plaintiffs'  benefit,  and  demands  judgment  establishing  such  trust.  The 
answer  alleges  that  in  certain  Surrogate's  Court  proceedings  it  was  ad- 
judged that  the  property  was  given  to  defendant  as  her  individual  prop- 
erty, and  that  such  judgment  is  res  judicata  as  to  plaintiffs'  claim. 

Edward  C.  Randall,  of  Buffalo,  for  plaintiffs. 

Kenefick,  Cooke,  Mitchell  &  Bass,  of  Buffalo,  for  defendant 

BROWN,  J.  [1]  The  plaintiffs  contended,  in  the  proceedings  be- 
fore the  surrogate  of  Chautauqua  county  for  a  judicial  settlement  of 
defendant's  accoimt  as  executrix  of  the  last  mil  and  testament  of 
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James  S.  Patterson,  deceased,  that  the  defendant  owned  the  items  of 
personal  property  in  dispute,  either  as  executrix  of  the  last  will  and  tes- 
tament of  James  S.  Patterson,  deceased,  or  as  trustee  for  the  benefit 
of  the  plaintiffs.  This  contention  was  strenuously  urged  and  fortified 
by  much  testimony,  substantially  all  tending  to  prove  that  the  defend- 
ant's title  was  as  trustee  for  the  benefit  of  plaintiffs.  This  contention 
was  rejected  by  the  learned  surrogate,  and  a  decision  was  rendered 
adjudicatii^  that  the  defendant  was  the  individual  owner  of  such  prop- 
erty. Such  decision  and  adjudication  was  to  the  effect  that  the  de- 
fendant did  not  own  such  property,  did  not  possess  the  title  thereto,  ei- 
ther as  executrix  or  as  trustee,  but  owned  it  and  possessed  the  title 
thereto  individually.  The  finding  is,  after  a  review  of  all  the  testimony 
and  a  particular  discussion  of  the  testimony  as  to  the  property  being  de- 
livered to  defendant  as  trustee  for  plaintiffs'  benefit,  that  the  property 
was  given  to  the  defendant  by  James  S.  Patterson  and  Margaret  M. 
Patterson  to  be  her  individual  property;  that  such  gift  consummated 
and  constituted  a  complete  gift  inter  vivos  of  such  property  to  the  de- 
fendant. The  judgment  entered  upon  the  findings  sp«:ifically  provides 
that  plaintiffs'  objections  to  the  defendant's  failure  to  account  for  the 
disputed  property  as  executrix,  which  objections  affirmatively  allege 
that  defendant  possessed  such  property  as  trustee  for  plsuntiffs'  bene- 
fit, be  overruled. 

Such  judgment  effectually  disposes  of  plaintiffs'  contention  that  they 
have  any  beneficial  claim  to  the  property  as  cestuis  que  trustent  under 
the  alleged  trust  created  by  James  S.  Patterson.  The  question  present- 
ed by  the  plaintiffs  to  the  surrogate  was :  Did  the  defendant  hold  the 
property  as  trustee  or  as  executrix?  The  question  presented  by  the 
defendant  to  the  surrogate  was :  Did  she  hold  the  property  solely  and 
alone  in  her  individual  right,  freed  from  any  trust,  and  freed  from 
any  claim  of  the  estate  of  James  S.  Patterson?  When  the  surrogate 
decided  that  the  defendant  owned  the  property  in  her  individual  right, 
such  decision  necessarily  decided  that  she  did  not  hold  it  as  trustee. 
The  Appellate  Division  adjudged  that  the  decree  of  the  surrogate  be 
affirmed,  and  held  that  the  evidence  before  the  surrogate  supported  the 
Ending  thzt  there  was  an  assignment  and  transfer  by  the  testator  to  the 
defendant  of  the  properly  in  controversy,  and  a  delivery  by  him  to  her 
of  an  instrument  in  writing  executed  by  him  under  seal,  accompanied 
by  the  certificates  of  stock  and  other  evidences  of  title  of  the  property ; 
that  the  transaction  amounted  to  a  completed  gift  inter  vivos ;  and  that 
the  surrogate  was  authorized  to  determine  the  question  of  ownership 
of  the  property  upon  the  judicial  accoiuiting  herein.  Such  affirmance 
must  be  considered  as  the  law  of  the  case.  It  is  an -adjudication  that 
the  defendant  owned  the  property  received  by  her  from  James  S.  Pat- 
terson on  January  10,  1899,  in  her  individual  right,  freed  from  the 
claims  set  forth  by  the  plaintiff  in  their  objections  that  they  had  a  bene- 
ficial interest  therein. 

The  adjudication  by  the  Appellate  Division  does  not  assume  to  de- 
cide simply  that  the  property  was  not  owned  by  the  defendant  as  execu- 
trix, and  hence  was  ijot  the  subject  of  an  accounting  by  her  as  such ; 
but  it  is  a  holding  and  decision  that  the  property  was  owned  by  the,  de- 
fendant as  her  individual  property  under  a  completed  gift  inter  vivos. 
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Such  a  title  cannot  be  incumbered  by  a  condition  that  destroys  it ;  that 
title  was  determined  and  established  by  a  tribunal  authinized  by  law  to 
determine  who  in  fact  was  possessed  of  such  ccxnplete  title ;  the  condi- 
tion was  the  subject  of  testimony  pro  and  con  as  to  its  existence,  due 
and  exhaustive  consideration  was  had,  and  a  decision  rendered  that 
such  condition  did  not  exist,  by  a  tribunal  decided  by  the  Appellate  Di- 
vision to  be  authcn-ized  to  determine  that  there  was  a  complete  g^ft  inter 
vivos.  If  the  Appellate  Division  meant  what  it  said,  the  plaintiffs  have 
no  claim  to  the  property  as  cestuis  que  trustent,  and  their  claim  as  such 
has  been  defeated  by  that  adjudication. 

Such  adjudication  is  conclusive  upon  the  claims  of  flie  plaintiffs 
in  this  action,  and  their  complaint  must  be  dismissed  as  to  prop- 
erty of  James  S.  Patterson  claimed  to  have  been  given  the  defendant 
in  trust  for  their  benefit  In  Fairchild  v.  Edson,  154  N.  Y.  199,  48  N. 
E.  541,  61  Am.  St.  Rep.  609^  there  is  no  pretense  that  the  legacies 
were  in  any  manner  considered  to  be  subject  to  any  secret  trust  The 
claim  of  any  beneficial  interest  in  the  legacies  resting  under  a  secret 
trust,  or  a  trust  not  mentioned  in  the  will,  was  not  considered  or  pre- 
sented in  that  action.  No  testimony  was  given,  no  issue  was  present, 
raising  th£  question  of  any  trust  other  than  specified  in  the  will.  The 
bare  provision  of  tiie  will  could  only  be  considered  in  the  action  for 
its  construction;  no  pleading  raised  or  presented  any  other  question. 
For  the  want  of  any  mention,  on  the  trial  of  Fairchild  v.  Edson,  of 
any  secret  trust  attaching  to  the  funds  in  dispute,  and  of  a  judgment 
determining  in  any  manner  the  existence  or  nonexistence  of  a  secret 
trust,  the  decision  in  Edson  v.  Bartow,  154  N.  Y.  215,  48  N.  E.  541,  that 
the  judgment  in  Fairchild  v.  Edson  was  not  res  judicata  was  the  only 
decision  that  could  have  been  made.  These  decisions  are  of  no  aid  in 
interpreting  the  effect  of  the  decision  of  the  surrogate  and  its  affirm- 
ance by  the  Appellate  Division. 

[2]  The  proceedings  in  Surr(^te*s  Court  do  not  assume  to  involve 
that  portion  of  the  property  held  by  defendant  received  by  her  fr^ 
Margaret  M.  Patterson.  That  property  does  not  seem  to  be  affected 
by  the  judgment  in  Surrogate's  Court,  nor  the  decision  by  the  Appellate 
Division,  While  much  can  be  said  upon  the  subject  of  all  the  prop- 
erty received  by  the  defendant  being  the  joint  act  of  James  S.  Patter- 
son and  Margaret  M.  Patterson,  and  hence  governed  by  the  same  con- 
clusions of  law,  yet  the  fact  remains  that  there  was  no  pretense  of  a 
trial  to  determine  the  ownership  of  the  Margaret  M.  Patterson  portion 
in  the  hands  of  the  defendant.  Hie  property  referred  to  in  the  joint 
instrument  of  Mr.  and  Mrs.  Patterson  was  not  the  joint  property  of 
the  alleged  donors,  and  it  is  not  seen,  how  a  decision  solely  affecting  the 
individual  property  of  James  S.  Patterson  in  any  manner  can  be  con- 
clusive as  to  the  individual  property  of  Margaret  M.  Patterson.  It  has 
not  been  established  that  there  was  no  trust  created  as  to  the  Margaret 
M.  Patterson  property.  It  has  been  established  and  decided  that  there 
was  no  trust  as  to  the  James  S.  Patterson  property. 

The  defendant's  motion  for  judgment  upon  the  pleadings  is  granted 
as  to  the  property  received  by  ^e  defendant  irom.  James  S.  Patterson, 
and  demed  as  to  die  property  received  by  the  defendant  from  Margaret 
M.  Patterson. 
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GORDUSZ  T.  FIAMISANI. 


(Supreme  Goatt,  S^Mdal  Tram,  New  York  Oountr*   April,  1017.) 

1.  PLXADIHG  «=>249(2) — ^AHBHDiaNT. 

In  action  for  breach  of  contract,  begnn  four  years  after  tbe  breadi, 
plaintiff  conld  not  amend  tbe  complaint  to  plead  an  action  In  fraud,  aft^ 
oormterdalni  for  breach  of  contract  had  been  filed,  to  which  he  had  not 
replied,  antborlzlng  judgment  for  defendant  on  the  ple&dtngs,  since  de- 
fendant would  then  be  prejudiced. 

[Ed.  Mote.— For  other  cases,  see  Pleading.  Cent  Dig.  H  707,  708,  71U 

2.  PiXADiNO  «s»24S(2)— AinnniCEMT  Ddbieto  Tbial. 

A  plaintiff,  who  has  allowed  m<ne  than  two  yean  to  pass  wltboat  mo- 
tion for  amendmoit  of  bis  complaint,  la  estt^ped  by  bla  laches  to  make 
amendmrat. 

[Ed.  Note.— iy>r  other  caaea,  see  Pleading;  pent  Dig.  S  064J 

3.  PUADIKa  «=S»2490i)— AMEKDlfKNT  DUBINO  TBIAX» 

Where  plaintiff  sued  tor  breadi  of  contract,  having  the  election  to  sue 
dtber  upon  that  ground  or  for  fraud,  the  electim  was  final,  and  he 
could  not  thereafter  amend  to  set  up  fraud. 

[Ed.  Note.— For  other  caaea,  see  Pleading,  Gent  Dig.  H  707,  708,  711.] 

Action  by  Giovanni  Cordusi  against  Cesare  Pianisani.  On  plain- 
tiff's motion  for  leave  to  serve  an  amended  complaint  Motion  de- 
nied. 

Francis  L.  Corrao,  of  Brooklyn,  for  the  motion. 
John  B.  Coppola,  of  New  York  City,  opposed. 

GIEGERICH,  J.  The  plaintiff  applies  for  leave  to  serve  an  amend- 
ed complaint,  whereby  an  action  in  fraud  is  sought  to  be  substituted 
for  one  for  breach  of  contract  The  action  was  commenced  on  No- 
vember 13,  1914,  about  four  years  after  the  occurrence  of  the  events 
on  which  it  is  based.  The  defendant  answered,  and  set  up  a  counter- 
claim for  breach  of  contract,  to  whic^  counterclaim  no  reply  has  ever 
been  served. 

[1]  The  plaintiff  now  seeks  to  amend  his  complaint^  changing  the 
cause  of  action  from  one  upon  contract,  for  the  refusal  of  the  defend- 
ant to  convey  certain  lands  as  agfreed  and  tO'  employ  the  plaintiff  at 
a  salary,  to  one  for  conspiracy  and  fraud,  in  which  latter  cause  of 
action  the  plaintiff  also  seeks  to  bring  in  a  new  defendant  In  John- 
son V.  Phoenix  Bridge  Co.,  133  App.  Div.  807,  118  N.  Y.  Supp.  88,  in 
reviewing  the  authorities  relative  to  the  granting  of  amen^ents  of 
complaints  at  Special  Term,  the  court  said  that  where  a  new  cause  of 
action  is  stated,  or  where  tlie  rights  of  the  opposing  party  are  to  be 
materially  affected  to  his  detriment,  the  amendment  will  not  be  grant- 
ed. Here  the  rights  of  the  present  defendant  would  be  injuriously  af- 
fected. He  would  lose  the  advantage  which  he  has  as  the  pleadings 
stand,  namely,  the  right  to  judgment  on  the  pleadings  upon  his  coun- 
terclaim by  reason  of  the  plaintiff's  failure  to  reply. 

[2]  Another  ground  requiring  the  refusal  of  the  application  is  the 
ladies  of  the  plaintiff.    He  has  allowed  more  than  two  years  to  pass 
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without  moving.  Connell  v.  N.  Y.,  O.  &  W.  R.  R.,  134  App.  Div. 
231,  118  N.  Y.  Supp.  944;  Rowland  v.  Kellogg,  26  Misc.  Rep.  498, 
57  N.  Y.  Supp.  893. 

[3]  Still  another  reason  why  the  plaintiff  should  not  be  granted  the 
Fchei  asked  is  ^t,  having  the  alternative  before  him  to  ignore  the 
contract  and  sue  for  fraud,  he  nevertheless  elected  to  sue  upon  the 
contract,  and  it  is  established  that  when  it  becomes  necessary  to  choose 
between  inconsistent  rights  and  remedies  the  election  will  be  final  and 
cannot  be  reconsidered,  even  where  no  injury  has  been  done  by  the 
choice  or  would  result  from  setting  it  aside.  Terry  v.  Munger,  121 
N.  Y.  161,  24  N.  E.  272,  8  L.  R.  A.  216,  18  Am.  St.  Rep.  803.  It  is 
true  that  the  power  of  the  court  at  Special  Term  to  grant  permission 
to  amend  is  a  broad  one  (Deyo  v.  Morss,  144  N.  Y.  216,  39  N.  E.  81), 
but  to  grant  this  motion  would  be  too  extreme  an  exercise  of  discre- 
tion in  the  plaintiff*s  favor. 

The  motion  is  denied,  with  $10  costs  to  the  defendant  to  abide  the 
event.   Settle  order  on  notice. 


PIDBLITr  &  DEPOSIT  CO.  OF  MAHTtAND  v.  J.  G.  McCRORT  OO. 
(Supreme  Court,  Aiq;)ellate  Dlvtelon,  First  I>epartment   April  20,  1917.) 

1.  INSURAKTOB  4S>145(1) — iKSUBAIfCI  AOBIEmTT  TOB  RENEWAL — GORCTBUC- 

TIOIT. 

Where  defendant  contracted  with  plaintiff  InsuraDce  company  to  ac- 
cept certain  pollciea  of  Indemnity  Insurance  covering  a  period  of  three 
years  from  December  15,  1918.  by  renewals  for  two  conaecutlTe  terms  of 
12  months  each  of  policies  Issued  for  one  year  on  that  date,  a  tender  of 
renewals  to  the  {dalntllfa  brf^cer  and  anthorlied  agent,  6  days  before 
the  end  of  tbe  first  year,  was  a  full  compliance  by  the  plalntifiE  with  the 
terms  of  the  agreement,  and  the  plalntitTe  subsequent  refusal  to  give 
certificates  of  renewal  to  a  new  broker  appointed  by  deftodant  was  not 
a  violation  or  repudiation  of  the  agreement. 

[Bd.  Note.^FDr  other  cases,  see  Insuranoe,  Oeat.  Dig.  H  278-288, 
287-291.] 

2.  iKSnsAHCB  «sa232 — Aciiort  fob  Pbemiuus — ^Denial  ot  Iiiabilitt. 

Where  plaintiff  refused  to  pay  claims  under  one  of  the  policies  in 
question  arising  after  December  15,  1914,  stating  that  the  policy  had  not 
been  rewritten  and  that  It  was  not  In  force.  Its  denial  of  liability  under 
the  policies  was  a  consent  to  their  cancellation  and  barred  an  action  for 
premiums,  which  necessarily  proceeds  on  the  theory  that  the  premiums 
are  due,  because  the  policies  are  still  in  force. 

[Bd.  Note. — For  other  cases,  see  Insurance.  C&xt.  Dig.  |  6(H.] 

Appeal  from  Trial  Term,  New  York  Coui.ty. 

Action  by  the  Fidelity  &  Deposit  Company  of  Maryland  against  the 
J.  G.  McCrory  Company.  From  a  judgment  for  the  defendant  in  the 
sum  of  $2,436.94,  plaintiflF  appeals.  Reversed,  and  complaint  dis- 
missed. 

Argued  before  CI.ARKE,  P.  J.,  and  SCOTT,  DOWLING,  SMITH, 
and  DAVIS,  JJ. 

Walter  0.  Evans,  of  New  York  City  (William  H.  Hotchkiss,  of 
New  York  City,  of  counsel),  for  appellant. 

William  Otis  Badger,  Jr.,  of  New  York  City  (Louis  J.  Wolff,  of 
New  York  City,  of  cotmsel),  for  respondent 
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DAVIS,  J.  This  action  is  brought  to  recover  certain  premiums  al- 
lied to  be  due  on  three  insurance'  policies.  The  plaintiff,  as  part  of 
its  business,  issues  insurance  policies  covering  employers'  liability  and 
workmen's  compensation.  The  defendant  owns  many  stores  in  differ- 
ent parts  of  the  United  States,  which  gave  occasion  for  the  issuance 
of  the  policies  referred  to  in  this  action.  The  aIl^;ations  of  the  Knn- 
plaint  are  in  substance  as  follows : 

In  December,  1913,  and  prior  to  December  15,  1913,  the  plaintiff 
agreed  to  issue  to  the  defendant,  and  the  defendant  agreed  to  accept, 
certain  policies  of  indemnity  insurance  covering  a  period  of  three  years 
from  December  15,  1913,  m  consideration  of  certain  premiums  to  be 
specified  in  the  policies;  that  on  December  15,  1913,  pursuant  to  this 
agreement,  three  general  liability  policies  were  issued  by  plaintiff  to 
defendant,  numbered  1625913,  1625914,  and  1624762,  re^ectively,  and 
that  defendant  agreed  to  pay  the  premiums  mentioned  in  the  policies 
according  to  their  terms;  that  under  the  terms  of  the  policies,  as 
shown  in  the  indorsements  thereon,  because  of  the  agreement  for  a 
three  years'  insurance,  a  reduction  of  10  per  cent  in  the  gross  premium 
for  3  years  was  allowed  the  insured,  and  in  consideration  of  said  re- 
duction it  was  agreed  that  the  indorsement  referred  to  should  have 
the  force  and  effect  of  an  order  for  renewal  for  two  consecutive 
terms  of  12  months  each ;  that  imder  the  respective  indorsements  on 
the  three  policies  the  defendant  was  bound  to  pay  as  premiums,  on 
policy  No.  1625913,  $231074  payable  as  advance  premium  the  first 
year,  $1,686.44  to  be  paid  on  the  first  anniversary  of  the  policy,  and 
$1,124.30  to  be  paid  on  the  second  anniversary  of  the  policy,  and  sim- 
ilarly, on  policy  No.  1625914,  $112.70,  $67.62,  and  $45.08,  and,  on 
policy  No.  1624762,  $84.04,  $50.42,  and- $33.62. 

The  complaint  further  alleges  that  the  assured  shall  have  no  election 
to  cancel  these  policies,  or  their  renewals,  unless  it  is  retiring  from 
business;  that  the  policies  were  delivered  and  accepted  by  the  defend- 
ant, and  remained  in  full  force  and  effect  during  the  first  policy  year, 
up  to  and  including  22  o'clock  noon  of  the  15m  of  December,  1914, 
and  that  the  plaintiff  had  fully  performed  its  part  of  the  contract: 
that  upon  the  expiration  of  the  first  policy  year,  and  on  or  about  De- 
cember 15,  1914,  plaintiff  tendered  to  the  defendant  certificates  of 
renewal  of  the  policies  in  question  in  accordance  with  the  terms  of  the 
contract  between  the  parties,  and  that  defendant  refused  to  accept 
the  renewals  in  violation  of  the  terms  of  its  contract  to  accept  insur- 
ance for  three  years  and  in  violation  of  the  indorsements  attached 
to  the  various  policies ;  that  defendant  has  refused  to  comply  with  the 
terms  of  the  policies  and  to  continue  the  insurance  and  has  failed  to 
pay  the  premiums  for  the  renewal  periods  of  12  months  each  from 
December  15,  1914,  being  $2,036.84  and  $1,357.86  on  policy  No. 
1625913,  $85.18  and  $56.78  on  policy  No.  1625913,  and  $50.42  and 
$33.62  on  policy  No.  1624762— a  total  of  $3,620.70.  The  complaint 
then  continues  with  an  allegation  of  plaintiff's  readiness  and  willing- 
ness to  perform  all  the  conditions  of  the  agreement  to  furnish  insur- 
ance to  defendant,  and  that  it  has  been  ready  and  willing  to  perform 
at  all  times  since  December  .15,  1913,  and  concludes  with  a  demand 
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for  judgment  of  $3,620.70,  with  interest  from  December  t5,  1914, 
.  which  is  the  total  amount  of  the  premiums  for  the  second  year's  in- 
surance. 

The  answer  admits  that  the  policies  in  question  remained  in  force 
and  effect  during  the  first  year  up  to  and  including  12  o'clock  noon  of 
December  15,  1914,  but  denies  performance  of  the  agreement  by  the 
plaintiff  and  specifically  denies  the  tender  of  certificates  of  renewal  by 
plaintiff  and  the  rejection  of  the  certificates  by  defendant  in  violation 
of  the  agreement.  Defendant  also  denies  that  it  has  failed  to  keep  its 
contract  with  the  plaintiff,  and  that  it  has  refused  to  pay  the  premiums 
in  violation  of  the  agreement,  and  it  further  denies  that  plaintiff  has 
been  ready  and  willing  to  perform.  The  answer  then  sets  up  two 
counterclaims,  alleging  in  die  first  counterclaim  due  performance  by 
the  defendant.  It  also  all^s  that  on  or  about  December  15,  1914, 
the  plaintiff  refused  to  deliver  said  renewal  certificates  for  the  second 
year,  when  the  defendant  requested  them  and  offered  to  pay  for  them, 
and  alleges  damages  in  the  sum  of  $2,055.47.  The  second  counter- 
claim is  for  recovery  back  of  $325  unearned  premium  for  first  year 
of  the  policies,  ascertained  by  an  audit  made  during  the  first  year. 

The  issue  presented  by  these  pleadings  is  simply  whether  the  plain- 
tiff tendered  the  defen^mt  renewals  of  the  policies  according  to  the 
terms  of  the  agreement  under  which  the  policies  were  issued.  The 
terms  are  not  in  dispute.  The  evidence  shows  that  an  agreement  to 
insure  was  entered  into  prior  to  December  15,  1913,  and  that  pursuant 
to  that  agreement  the  policies  in  question  were  issued  by  plaintiff  to 
defendant,  covering  the  period  from  December  15,  1913,  to  and  in- 
cluding 12  o'clock  noon  of  December  15,  1914.  In  this  transaction 
the  defendatit  was  represented  by  a  broker  named  Hebbard,  whose 
commissions  according  to  custom  were  deducted  \>y  him  from  the 
premiums  before  they  were  paid  over  to  &e  plaintiff.  On  December 
8,  9,  or  10,  1914,  the  plaintiff  gave  renewal  certificates  to  Hebbard  for 
delivery  to  the  defendant  These  certificates  were  received  by  de- 
fendant on  December  14,  1914,  which  was  one  day  before  the  end  of 
the  first-year  period.  The  defendant  retained  these  certificates  until 
December  23,  1914,  when  it  returned  tiiem  to  Hebbard  mail  in  a 
letter  to  him  reading  as  follows: 

**Dear  Sir:  We  are  returning  herewith  various  policies  of  the  Fidelity  A 
Deposit  Company  which  we  Instructed  yon  about  December  mh  not  to  re- 
new. Will  you  klDdly  arrange  to  see  that  these  policies  are  canceled  fr<Mn 
date  of  Issue  and  oblige?"  (Signed  by  defendant) 

On  December  12,  1914,  Hebbard  received  a  letter  from  the  defend- 
ant, dated  on  the  11th,  dismissing  him  as  its  broker,  and  stating  that 
defendant's  insurance,  after  December  15,  1914,  would  be  cared  for 
through  otfier  brokers.  Thereupon  Hebbard  wrote  defendant  a  letter 
inclosing  the  renewals  in  question,  which,  as  already  stated,  were  re- 
ceived by  defendant  December  14,  1914,  and  advising  the  defendant 
to  reconsider  the  matter.  With  the  controversy  thus  created  between 
defendant  and  its  agent  the  plaintiff  has  no  concern.  It  does  not  af- 
fect the  dispute  between  the  plaintiff  and  defendant. 

We  now  come  to  the  particular  evidence  which  defendant  relies 
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upon  to  establish  die  default  of  the  plaintiff.  The  defendant  employed 
Hadfield  as  its  broker  after  the  dismissal  of  Hebbard.  Hadfield  tes- 
tified that  on  December  12.  1914,  he  called  on  the  plaintiff  on  behalf 
of  the  defendant  and  asked  for  the  renewals  covering  the  second  year's 
insurance;  that  the  defendant  refused  to  comply  with  his  demand, 
assigning  as  a  reason  for  its  refusal  that  the  renewals  had  already  been 
delivered  to  Hebbard,  and  furthermore  that  to  do  so  would  subject 
plaintiff  to  liability  for  commissions  to  two  brokers.  Thereupon  Had- 
field went  immediately  to  another  insurance  company  and  obtained 
other  insurance  of  the  same  kind.  The  new  insurance  post  defendant 
$5,676.17.  The  amount  payable  to  the  plaintiff  for  its  insurance  was 
$3,620.70,  and  a  verdict  was  directed  for  the  defendant  for  the  dif- 
ference between  those  amounts,  and  judgment  was  entered  in  favor 
of  defendant  for  $2,456.94,  and  the  complaint  of  the  plaintiff  was  dis- 
missed. 

[1]  It  thus  appears  that  the  plaintiff  delivered  tiie  renewals  to  de- 
fendant's brolar,  Hebbard,  at  the  latest  on  December  10,  1914,  about 
two  days  before  Hebbard  was  dismissed.  At  that  time  Hebbard  was 
still  defendant's  broker,  fully  authorized  and  competent  to  receive  and 
accept  the  renewals  on  defendant's  behalf.  It  cannot  be  said  that  the 
delivery  was  premature,  or  that  plaintiff  ot^ht  to  have  delayed  de- 
livery until  the  defendant  requested  it.  Indeed,  the  parties  had  agreed 
that  the  indorsement  on  the  policies  giving  the  defendant  a  10  per 
cent,  reduction  from  the  amount  of  the  gross  premiums  should  have 
the  force  and  effect  of  an  order  for  these  very  renewals.  It  was  there- 
fore quite  within  the  right  of  the  plaintiff  in  December,  1914,  and 
before  the  15th,  to  tender  and  deliver  to  the  defendant,  through  Heb- 
bard, who  was  then  defendant's  authori^d  agent,  the  certificates  of 
renewal. 

It  is  quite  clear  that  the  delivery  of  the  renewals  to  Hebbard  on  De- 
cember 10th  was  a  full  compliance  by  the  plaintiff  with  the  terms  of 
its  agreement  with  the  defendant,  and  that  the  refusal  to  give  certifi- 
cates of  renewal  to  Hadfield,  the  new  broker,  on  December  I2th, 
was  not  a  violation  or  repudiation  of  that  agreement.  When  the 
plaintiff  refused  to  give  the  renewals  to  the  second  broker,  because 
it  had  already  given  them  to  Hebbard,  it  was  a  distinct  affirmation  of 
plaintiff's  purpose  to  observe  its  contract  with  defendant.  It  follows, 
therefore,  that  the  defendant  was  not  entitled  to  the  verdict  directed 
in  its  favor. 

[2]  It  remains  to  consider  in  what  position  certain  other  evidence 
not  yet  referred  to  leaves  the  plaintiff.  Although  the  defendant  re- 
tained the  renewals  until  December  23d,  it  refused  to  pay  the  premiums 
for  the  second-year  period,  and  on  that  day  it  wrote  Hebbard  the 
letter  of  December  23d,  referred  to  above,  asking  him  to  "arrange 
to  see  that  these  policies  are  canceled  from  date  of  issue."  Hebbard 
took  the  letter  and  the  renewal's  to  the  defendant's  office  and  gave  them 
to  Witchem,  defendant's  rq)resentative.  Thereafter,  on  December 
30,  1914,  the  plaintiff  wrote  defendant  a  letter,  the  material  parts  of 
which  are  as  follows: 

"We  are  ailvlaed  that  our  liability  policies  covering  your  various  stores  are 
to  be  returned  for  cancellation ;  the  Insurance  having  been  placed  In  another 
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company,  •  •  •  The  canceling  of  our  policy  ia  a  very  severe  reflection  on 
the  Integrity  of  tills  company  and  Its  service,  which  we  very  strongly  re- 
sent, ae  we  have  given  yon  exceptional  aurloe,  and  tbere  can  be  no  complaint 
on  this  line." 

It  appears  that  the  defoidant  made  certain  claims  for  accidents  un- 
der one  of  the  policies  in  question.  The  pIainti£E  refused  to  consider 
these  claims,  on  the  ground  that  one  of  the  policies  in  question  had 
expired.  This  fact  is  shown  in  plaintiff's  letter  of  January  4,  1915, 
in  which  it  wrote  the  defendant,  after  setting  out  six  claims  for  acci- 
dents: 

"We  are  inclosing  herewith  reports  of  accidents  In  the  above  cases.  You 
will  note  that  all  of  these  accidents  occurred  subsequent  to  December  15th, 
upon  which  date  policy  No.  16^51^18  Issued  to  you,  by  this  company,  expired. 
As  this  policy  has  not  l>een  rewritten  In  this  company,  we  return  herewith  re- 
ports, and  surest  that  yoa  turn  them  over  to  the  company  now  carrying 
yotur  llatAUty  Insanmca" 

Again,  on  Mardi  23,  1915,  the  plaintiff,  through  its  adjuster,  wrote 
the  defendant : 

"Dear  Sir:  Your  communlcatlcHi  under  date  of  March  28d  at  hand  and 
contents  noted.  In  reply  thereto,  permit  me  to  state  that,  as  you  have  no 
employers'  liability  policy  In  force  with  this  company  at  this  time,  or  at  the 
time  when  the  accident  In  question  happened,  our  company  Is  not  Interested, 
and  the  matter  will  be  given  no  further  attentton." 

The  conclusion  necessarily  to  be  drawn  from  this  correspondence 
is  that  the  plaintiff  consented  to  the  cancellation  of  the  policies  and 
thereafter  considered  them  as  no  longer  in  force  Its  denial  of  lia- 
bility under  them  is  consistent  with  no  other  theory.  It  follows,  there- 
fore, that  the  plaintiff  cannot  recover  these  premiums  in  this  action, 
which  clearly  proceeds  upon  the  theory  that  the  premiums  are  due 
because  the  policies  are  still  in  force.  Ii  the  policies  were  canceled  at 
the  end  of  tiie  first  year,  nothing  amid  become  due  thereon  as  pre- 
miums. 

In  my  opinion,  the  judgment  in  favor  of  the  defendant  should  be 
reversed,  and  the  complaint  dismissed,  without  costs  to  either  party. 
Order  filed.   All  concur. 


McSTAY  et  al.  v.  EIUE  R.  CO. 
(Supreme  Court.  Special  Term,  Steuboi  Ooant7>    April  18,  1917.) 

(ByUaHiu  hy  the  Courts 
1.  New  Tbiai.  ^^941(1),  TO-^untino  or  Morxoir — SiAton— Weioht  or  Bvi- 

DERCE. 

A  motion  for  a  new  trial  under  aecUon  8B9  of  tiie  Code  ot  GlvU  Proce- 
dure will  not  be  granted  upon  "exceptions,"  unless  tiiey  relate  to  matters 
which  oiCcct  a  substantial  right  of  a  party,  or  on  the  ground  that  the  ver- 
dict Is  not  supported  by  the  evidence,  unless  the  evidence  is  iosufflclent  as 
a  matter  of  law  to  sustain  the  verdict,  or  on  the  ground  that  the  verdict 
Is  against  the  weight  of  the  evidence,  where  there  Is  a  conflict  of  evi- 
dence upon  which  reasonable  minds  might  differ. 

[Ed.  Note.— -For  other  cases,  see  New  Trial,  Cent  Dig.  {{  67,  70, 142,  143.1 
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2.  BAiLwum  «B»2S2<S) — ^Appboaoh  to  Station—Pbbsonal  Intubt — Quxs- 

HOH  FOB  JUBT — ^NbOLIOENCB. 

The  constnicttoD  of  a  platform  or  sidewalk  approach  to  a  station,  with 
the  edge  so  close  to  the  rail  that  the  bumper  t>eani  of  an  engine  overhang 
about  four  Inches  beyond  the  edge  of  the  platform,  the  operation  of  an 
engine  along  the  platform  to  the  station  at  a  high  rate  of  speed,  and  the 
maintenance  of  the  platform  so  as  to  allow  water  puddles  to  accumulate 
upon  It,  requiring  a  person  using  it  to  go  around  the  puddles,  which 
would  bring  him  close  to  the  edge  of  the  platform,  If  he  passed  to  the 
left  approadilng  the  station,  presents  a  question  of  nevllgence  for  the 
Jury  on  the  part  of  the  rauroad,  upon  whldi  reasooaUe  minds  mlg^t 
differ,  and  their  verdict  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  |  917.] 

3.  Railboads  «=a282(fi)— Affboach  to  Stahoh^— JfuaoNAi.lnjuBr— <)uEerrK»N 

rOB  JUBT — CONTBIBUTOBT  NBOUOENCB. 

The  use  of  a  sidewalk  or  platform  as  an  approach  to  a  railroad  station 
by  a  person,  going  to  the  station,  who,  to  avoid  a  puddle  of  water  on  the 
platform,  walks  so  close  to  the  edge  of  the  platform  as  to  be  struck  by 
thQ  overhang  of  the  bumper  beam  of  an  engine  approaching  at  a  high  rate 
of  speed  from  the  rear,  while  a  passing  freight  train  Is  making  consider- 
able noise,  presents  a  question  of  contributory  negligence  for  the  jury, 
upon  which  reasonable  minds  might  differ,  and  their  verdict  will  not  be 
disturbed. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  {  »17.1 

Action  by  Lillian  McStay  and  another,  as  administrators,  etc.,  against 
the  Erie  Railroad  Company.  Motion  by  defendant  for  a  new  trial  on 
the  judge's  minutes  denied. 

Cheney,  Phillips  &  Greene,  of  Homell  (Warren  J.  Cheney,  of  Hor- 
nell,  of  counsel),  for  the  motion. 
John  W.  Hollis,  of  Homell,  opposed. 

RODENBECK,  J.  [1]  1.  The  section  of  the  Code  of  Civil  Pro- 
cedure under  which  this  motion  for  a  new  trial  is  made  substantially 
provides  three  grounds  upon  which  the  motion  may  be  made:  (1) 
That  errors  were  made  during  the  trial  to  which  "exceptions"  were 
taken;  (2)  that  the  verdict  is  contrary  to  the  evidence,  which  includes 
the  excessive  or  insufficient  character  of  the  damages,  and  whether  or 
not  the  verdict  is  supported  by  the  evidence,  or  is  against  the  weight 
of  evidence;  and  (3)  that  the  verdict  is  contrary  to  law.  Code,  § 
999.  These  are  the  only  grounds  upon  which  a  motion  for  a  new  trial 
may  be  made  upon  the  judge's  minutes,  but  they  are  sufficiently  broad 
to  cover  every  possible  ground  which  appears  upon  the  record  and 
which  is  not  dependent  upon  extrinsic  evidence;  the  latter  ground 
being  covered  by  another  section  of  the  Code.  Code,  §  1002.  While 
section  999  has  been  the  subject  of  numerous  decisions,  no  general 
and  uniform  rules  under  it  seem  to  have  been  adopted.  So  far  as 
the  "exceptions"  in  the  record  are  concerned,  it  is  sufficient  to  say 
that  they  should  be  disregarded  on  a  motion  of  this  kind,  unless  they 
affect  a  substantial  right  of  a  party.  Code  of  Civil  Procedure,  §  723. 
See  Proposed  Civil  Practice  Act,  §  51.  Where  the  verdict  is  "con- 
trary to  the  evidence,"  in  the  sense  that  it  is  unsupported  by  any  evi- 
dence, the  rule  is  simple.  There  must  be  evidence  to  sustain  a  verdict. 
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This  does  not  mean  a  "scintilla"  of  evidence,  but  legal  evidence  suffi- 
cient to  sustain  the  verdict.  Insufficient  evidence  is  no  evidence  in 
law.  Matter  of  Case,  214  N.  Y.  199,  203,  108  N.  E.  408.  When  we 
come  to  the  subject  of  the  weight  of  the  evidence,  however,  we  find 
a  great  diversity  of  expressions  used  by  the  courts  as  the  ground  upon 
which  a  verdict  may  be  set  aside  for  tfie  reason  that  it  is  contrary  to 
the  weight  of  the  evidence.  This  does  not  mean  that  a  judge  may 
weigh  the  evidence  of  the  witnesses  and  grant  a  new  trial,  if  he  does 
not  agree  with  the  conclusion  arrived  at  by  the  jury.  It  is  clear  from 
all  of  the  decisions  that  a  new  trial  will  not  be  granted  on  this  ground 
if  reasonable  minds  may  differ  as  to  the  verdict. 

The  courts  have  used  varying  expressions  with  reference  to  the 
cases  in  which  a  motion  to  set  aside  a  verdict  will  be  granted  or  de- 
nied on  the  ground  that  it  is  contrary  to  the  evidence,  as,  for  instance, 
that  the  preponderance  of  the  evidence  must  be  so  "great"  as  to  show 
passion  or  prejudice  on  the  part  of  the  jury  (La3rman  v.  Anderson  & 
Co.  4  App.  Div.  124,  38  N.  Y.  Supp.  883) ;  that  there  must  be  an 
"overwhelming  preponderance"  of  evidence  against  the  verdict  (Frank- 
lin Coal  Co.  V.  Hicks,  46  App.  Div.  441,  61  N.  Y.  Supp.  875);  that  the 
preponderance  must  be  so  "great"  that  the  jury  could  not  have  reached 
its  conclusion  upon  a  "fair  interpretation"  of  the  evidence  (Jarchover 
v.  Dry  Dock,  E.  B.  &  B.  R.  R.  Co.,  54  App.  Div.  238,  66  N.  Y.  Supp. 
575) ;  that  a  verdict  would  not  be  set  aside  where  the  evidence  was 
50  evenly  balanced  that  "reasonable  men  might  differ"  as  to  its  cor- 
rectness (Von  der  Bom  v.  Schultz,  104  App.  Div.  94,  93  N.  Y.  Supp. 
547) ;  that  the  jury  must  have  been  moved  to  sympathy  and  passion 
to  return  a  verdict  against  the  "great  weight"  of  the  evidence  (Scott 
v.  Barker,  129  App.  Div.  241,  113  N.  Y.  Supp.  695);  that  the  verdict 
must  "startle  by  its  absurdity^'  or  suggest  "a  suspicion  of  evil  influ- 
ence" (Hospital  Supply  Co.  v.  O'Neill,  10  Misc.  Rep.  655,  31  N.  Y. 
Supp.  792);  that  the  "overwhelming  weight"  of  the  evidence  must  be 
against  the  verdict,  and  that  it  must  have  been  the  result  of  *'passion 
or  prejudice  or  a  clear  misapprehension  of  the  evidence"  (Johnson  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  40  Misc.  Rep.  350,  82  N.  Y.  Supp.  254) ; 
that  a  verdict  should  not  be  set  aside  unless  the  record  indicates  that 
it  was  influenced  by  "bias,  passion,  prejudice,  or  corruption"  (Kings- 
ley  V.  Finch,  Pruyn  &  Co.,  54  Misc.  Rep.  317,  105  N.  Y.  Supp.  968) ; 
that  the  evidence  must  be  "overwhelming"  to  disturb  a  verdict  (Cheney 
v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  16  Hun,  415);  that  a  verdict  must  be 
set  aside  where  the  preponderance  is  "very  great,"  even  if  there  is  a 
conflict  of  evidence  (Suhrada  v.  Third  Ave.  R.  R.  Co.,  14  App.  Div. 
361,  43  N.  Y.  Supp.  904) ;  that  there  must  have  been  an  "abuse"  of 
legal  process  (Morss  v.  Sherill,  63  Barb.  21);  that  a  verdict  will  be 
set  aside  where  it  is  "most  clearly  and  manifestly"  against  the  evidence 
(Culver  V.  Avery,  7  Wend.  380,  22  Am.  Dec.  586),  or  "so  flagrant  as 
to  show  p.assion,  t»-ejudice,  or  inattention  to  du^"  (Cothran  v.  Collins, 
29  How.  Prac.  155).  While  these  and  other  decisions  are  not  uniform 
in  their  expression  of  the  grounds  upon  which  a  verdict  will  be  sus- 
tained or  set  aside,  there  may  be  deduced  the  general  rule,  applicable 
to  all  situations,  that  wh^re  there  is  a  fair  coi^ct  of  evidence  a  ver- 
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diet  will  not  be  set  aside  because  contrary  to  the  evidence  when  rea- 
sonable mtn  may  differ  as  to  l^e  conclusion  arrived  at,  and  that  it 
will  be  set  aside  when  no  reasonable  man  would  arrive  at  the  result 

reached  by  the  jury  upon  a  fair  interpretation  of  the  evidence.  Mun- 
day  V.  Nassau  El.  R.  Co.,  163  N.  Y.  Supp.  508;  Von  der  Bom  v. 
Schultz,  104  App.  Div.  94,  93  N.  Y.  Supp.  947;  Hospital  Supply  Co. 
V.  O'Neill,  10  Misc.  Rep.  655,  31  N.  Y.  Supp.  792;  Morss  v.  Sherill, 
63  Barb.  21,  27;  Perlman  v.  Brooklyn  Heights  R.  R.  Co.,  78  Misc. 
Rep.  168,  137  N.  Y.  Supp.  917 ;  McCann  v.  N.  Y.  &  Queens  Co.  R. 
Co.,  73  App.  Div.  305,  76  N.  Y.  Supp.  684. 

[2]  2.  Examining  the  facts  in  the  case  at  bar  by  reference  to  the 
latter  rule  the  verdict  should  be  sustained.  One  of  the  contentions 
made  is  that  there  is  no  evidence  to  support  the  claim  of  negligence 
against  the  defendant.  This  is  based  upon  the  proposition  that  the 
overhang  of  about  four  inches  of  the  bumper  beam  of  the  engine,  with 
the  other  facts  in  the  case,  did  not  constitute  n^ligence.  This  posi- 
tion was  urged  upon  the  court  at  the  trial,  but  was  overruled  on  the 
authority  of  Dobiecki  v.  Sharp,  88  N.  Y.  203.  Reflection  has  not 
changed  the  view  of  the  court  with  respect  to  the  authority  of  this  case, 
and  until  it  is  overruled  or  distinguished  it  must  be  followed.  The 
contention  under  this  authority  rests  upon  the  assumption  that  the 
accident  occurred  on  the  station  sidewalk  or  platform,  but  there  was 
a  sharp  controversy  on  the  trial  as  to  the  place  where  the  accident 
actually  occurred.  The  defendant  claimed  that  plaintiff's  intestate 
was  struck  on  the  crossing,  while  the  plaintiffs  claim  that  he  was  struck 
while  walking  on  the  station  platform.  This  was  a  very  material  ques- 
tion, since  the  court  charged  that  the  verdict  of  the  jtjry  must  be  for 
the  defendant,  if  they  found  that  the  plaintiff's  intestate  was  struck 
while  on  the  crossing.  There  were  two  eyewitnesses  who  testified  on 
each  side  that  they  saw  plaintiff's  intestate  struck  by  the  engine.  The 
engineer  of  the  engine  that  struck  him  and  the  towerman  testified  posi- 
tively that  he  was  hit  on  the  crossing,  while  two  witnesses  called  by 
the  plaintiffs  testified  that  he  was  not  struck,  until  he  reached  the 
station  platform,  and  two  other  witnesses  testified  that  they  saw  him 
walking  west  on  the  platform  before  he  was  struck.  There  were  cor- 
roborating witnesses  on  each  side,  the  strength  and  weight  of  whose 
evidence  was  a  question  for  the  jury.  There  was  a  fair  conflict  of 
evidence,  with  questions  for  the  jury  of  credibility  and  of  the  effect 
to  be  given  to  evidence  and  inferences  to  be  drawn  therefrom.  Un- 
der such  circumstances  the  verdict  of  the  jury  that  the  accident  oc- 
curred on  the  station  platform,  and  not  at  the  crossing,  ought  not  to 
be  disturbed,  since  reasonable  men  mi^t,  upon  a  fair  intetpretation 
of  the  evidence,  differ  with  reference  to  this  question,  and  rt  cannot 
be  said  that  no  reasonable  man  could  say  that  plaintiff's  intestate  was 
struck  by  the  engine  while  he  was  walking  on  the  station  platform. 
The  construction  of  a  platform  or  sidewalk  approach  to  a  station 
with  the  edge  so  close  to  the  rail  that  the  bumper  beam  of  an 
engine  overhangs  about  four  inches  beyond  the  edge  of  the  platform, 
tlie  operation  of  an  engine  along  the  platform  to  the  station  at  a 
high  rate  of  speed,  and  tlie  maintenance  of  the  platform  so  as  to 
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allow  water  puddles  to  accumulate  upon  it,  requiring  a  person  using 
it  to  go  around  the  puddles,  which  would  bring  him  close  to  the  edge 
of  the  platform,  if  he  passed  to  the  left  approaching  the  station,  pre- 
sents a  question  of  negligence  for  the  jur^  on  the  part  of  the  r^l- 
road  upon  which  reasonable  minds  might  differ,  and  their  verdict  will 
not  be  disturbed.  Dobiecki  v.  Sharp,  88  N.  Y.  203;  Ayres  v.  D. 
L.  &  W.  R.  R.  Co.,  158  N.  Y.  254,  53  N.  E.  22;  Archer  v.  N.  Y.,  N. 
H.  &  H.  R.  R.  Co.,  106  N.  Y.  589.  13  N.  E.  318;  Paulding  v.  N.  Y. 
C.  &  H.  R.  R.  R.  Co.,  132  App.  Div.  68.  116  N.  Y.  Supp.  518;  Uhigh 
Valley  R.  R.  Co.  v.  Dupont,  128  Fed.  840,  64  C.  C.  A.  478;  Candee 
V.  Penn  R.  Co.,  166  App.  Div.  909,  150  N.  Y.  Supp.  1079;  Carpenter 
V.  Boston  &  Albany  R.  R.  Co.,  97  N.  Y.  494,  49  Am.  Rep.  540;  Bras- 
sell  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  84  N.  Y.  241 ;  St.  John  v.  N.  Y. 
C.  &  H.  R.  R.  R.  Co.,  165  N.  Y.  241,  59  N.  E.  3;  Kramer  v.  Brook- 
lyn Heists  R.  R.  Co.,  190  N.  Y.  310,  83  N.  E.  35;  Mullen  v.  Sche- 
nectady Ry.  Co.,  214  N.  Y.  300,  108  N.  E.  412. 

[3]  3.  The  contributory  negligence  of  plaintiff's  intestate  was  also 
a  question  for  die  jury.  There  were  puddles  of  water  on  the  plat- 
form, and  there  was  evidence  that  he  was  attempting  to  pass  around 
one  of  these  puddles  when  he  was  strudc.  The  rule  as  to  contributory 
negligence,  which  applies  at  a  railroad  crossing,  does  not  extend  to 
the  case  of  one  using  a  station  platform.  The  assumption  that  plain- 
tiff's intestate  must  have  seen  the  approaching  ermine  at  the  crossing, 
had  he  looked,  as  he  was  required  to  do,  does  not  apply  to  his  position 
on  the  station  platform,  if  the  accident  occurred  at  that  point,  and 
not  on  the  crossing;  and  in  determining  whether  or  not  he  should 
have  heard  or  seen  the  engine  in  time  to  liave  avoided  going  so  close 
to  the  cement  curbing,  or  to  have  receded  in  time  to  have  avoided  the 
accident,  is  to  be  determined  in  view  of  the  noise  that  the  freight  train 
was  making  and  the  other  circumstances  of  the  case,  which  come 
within  the  province  of  the  jury.  He  may  not  have  exercised,  under 
the  circumstances,  the  care  and  prudence  that  an  ordinary  man  would 
have  exercised ;  but  is  not  that  a  question  for  the  jury,  and  may  not 
reasonable  men  differ  upon  that  question  ?  It  might  be  said  that  be 
should  not  have  gone  under  the  gates  at  all,  and  ttiat  a  careful  and 
prudent  man  would  have  remained  outside  the  gates;  but  it  is  a  ques- 
tion for  tiie  jury,  not  a  question  of  law,  whether  or  not  an  ordinarily 
careful  and  prudent  man  would  have  passed  under  the  gates  and  pro- 
ceeded on  his  way  across  the  tracks  while  a  freight  train  was  passing. 
He  was  struck  on  the  right  hip,  and  if  thi  engine  struck  him  while 
he  was  going  westerly  on  the  station  platform  he  must  have  turned  to 
the  right  sufficiently  to  enable  his  right  hip  to  come  in  contact  with 
the  bumper  beam  of  the  en^^ne.  The  explanation  is  that,  when  he 
heard  the  engine  whistle,  he  turned  to  the  right  and  was  hit  before 
he  could  save  himself. 

The  contention  of  the  plaintiffs  is  that,  if  the  company  had  not 
been  negligent  in  maintaining  the  station  platform  and  in  allowing 
the  bumpef  beam  to  project  over  the  station  platform,  he  would  not 
have  been  struck,  and  that  it  was  not  negligence  on  his  part  to  turn 
as  he  did,  rather  than  to  step  sideways.   His  absence  of  contributory 
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negligence  is  predicated  upon  the  assumption  that  he  had  the  right 
to  use  the  entire  width  of  the  platfornr,  and  was  not  chargeable  with 
knowledge  that  the  bumper  beam  extended  over  the  platform.  It 
cannot  be  said,  therefore,  as  a  matter  of  law,  that  he  was  guilty  of 
contributory  negligence,  and,  being  a  question  of  fact,  the  conclusion 
of  the  jury  should  not  be  disturbed  upon  this  motion.  The  use  of 
a  sidewalk  or  i^tform  as  an  approach  to  a  railroad  station  fay  a 
person  going  to  the  station,  who  to  avoid  a  puddle  of  water  on  the 
platform  walks  so  close  to  the  edge  of  the  platform  as  to  be  struck 
by  the  overhang  of  the  bumper  beam  of  an  engine  approaching  at  a 
high  rate  of  speed  from  the  rear,  while  a  passing  freight  train  is 
making  considerable  noise,  presents  a  question  of  contributory  neg- 
ligence for  the  jury  upon  which  reasonable  minds  mi^t  differ,  and 
their  verdict  will  not  be  disturbed.  Brassell  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  supra;  Paulding  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  supra;  St  John 
V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  supra;  Kramer  v.  Brooklyn  Heights 
R.  R.  Co.,  supra.  Although  the  court  may  feel  that  the  plainti^'s  in- 
testate was  guilty  of  contributory  negligence,  if  there  was  a  question 
of  fact  to  submit  to  the  jury  upon  this  subject,  it  cannot  now  set  aside 
the  verdict  because  the  court  does  not  agree  with  the  conclusion  arrived 
at  by  the  jury.  Layman  v.  Anderson  &  Co.,  supra;  Franklin  Coal 
Co.  V.  Hicks,  supra.  It  would  not  help  a  final  determinaticm  of  the 
case  for  the  court  to  set  aside  the  verdict  It  is  far  better  that  the 
case  should  go  to  the  Appellate  Division,  to  secure  its  judgment  upon 
the  questions  involved. 

The  contention  that  defendant  was  prejudiced  by  the  opening  re- 
marks of  counsel  is  not  available.  The  remarks  in  summing  up  were 
not  prejudicial.  Plaintiffs'  counsel  was  advised  by  the  court  of  the 
impropriety  of  his  remarks  as  soon  as  objections  were  made  to  them, 
and  in  this  manner  and  by  the  charge  of  the  court  any  improper  in- 
fluence due  to  such  remarks  was  neutralized.  Nor  can  it  be  said 
that  the  verdict  is  excessive.  Plaintiff's  intestate  was  a  substantial 
business  man,  and  while  his  earning  capacity  frtmi  his  business  was 
not  relevant  evidence,  there  was  sufficient  evidence  as  to  his  Ufe  and 
character  to  justify  the  amount  of  the  verdict. 

The  motion  is  denied,  with  $10  costs. 
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(Supreme  Court,  Appellate  Division,  first  DepartniCTt.    April  20,  1017.) 

I^ANDLOBD  AMD  TENANT  «S»1M(3) — EVIDENCE — SnFFICIBNCT. 

In  an  action  by  the  lessee  of  ft  hotel  for  damages  caused  by  failure  of 
tbe  lessor  to  make  repairs  la  a  board  walk,  pursuant  to  an  alleged  a^rree- 
ment  between  tbe  parties,  evidence  held  insnfUcient  to  set  aside  a  written 
lease,  executed  with  all  the  formalities,  except  the  actual  attiring  of  the 
lessor's  corporate  seal,  and  concededly  bearii^  the  plalntUTs  signature 
aad  the  signature  of  the  corporation,  which  lease  contained  no  provision 
for  the  making  of  out^de  repairs  by  tlie  lessor. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Gent  Dig.  {3 
660-5«2.} 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Joseph  BHtman  and  another  againj^t  Moe  Loeb.  From  a 
judgment  for  plaintiffs,  and  from  an  order  denying  defendant's  hiotion 
to  set  aside  the  verdict,  and  for  a  new  trial,  defendant  ^peals.  Re- 
versed, and  complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  tAUGHUN,  DOWUNG, 
DAVIS,  and  SHEARN,  JJ. 

Arthur  Gutman,  of  New  York  City,  for  appellant 
Charles  S.  Rosenthal,  of  New  York  City,  for  respondents. 

DAVIS,  J.  The  plaintiffs  are  copartners,  and  they  all^  that  they 
leased  from  the  defendant  the  St.  Geoi^e  Hotel  at  Rockaway  Beach 
for  the  summer  season  of  1913,  beginning  about  April  1st  and  extending 
to  about  the  1st  of  October.  This  hotel  was  situated  near  the  board 
walk  at  Rockaway  Beach,  and  leading  from  the  board  walk  was.  anoth- 
er board  walk  used  by  people  to  go  to  and  from  the  St.  George  Hotel. 
There  was  still  another  board  walk  in  the  rear  of  the  hotel.  These  tet- 
ter two  walks  were  private.  The  plaintiffs  allege  that  the  defendant  re* 
served  control  of  the  walk  in  front  of  tiie  premises  and  agreed  to  keep 
it  in  repair  during  the  term  of  lease.  It  appears  idiat  in  the  early 
part  of  July,  1913,  after  the  plaintiffs  had  gone  into  possession  and 
opened  up  their  business,  one  of  the  board  wiilks  caved  in,  as  the  result 
of  which  the  plaintiffs  were  deprived  of  the  use  of  that  portion  of  the 
premises  used  as  a  washroom  and  toilet.  The  plaintiffs  also  allege  tliat 
in  the  early  part  of  August,  1913,  a  large  part  of  the  board  walk  di- 
rectly in  front  of  the  premises  caved  in,  and  police  officers  were  sta- 
tioned there  to  prohibit  people  from  passing  the  premises,  tliereby  de- 
priving Ae  plaintiffs  of  the  possession  of  their  place  and  destroying 
their  business,  as  the  result  of  which  they  claim  to  have  been  damaged 
in  the  sum  of  $3,000.  The  complaint  further  alleges  that  1^  reason  of 
this  cave-in  of  the  board  walk,  of  which  the  defendant  had  notice,  the 
plaintiffs  were  damaged,  and  that  the  keeping  and  maintaining  of  the 
board  walks  in  this  dangerous  condition  was  a  breurh  of  the  defendant's 
covenants  and  conditions  under  the  lease. 

The  chief  issue  litigated  at  the  trial  was  whether  or  not  the  defendant 
made  a  lease  to  the  plaintiffs  under  which  he  agreed  to  make  outside 
repairs,  such  as  the  repair  of  the  board  walks  in  question.  The  de- 
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fendant  denies  that  he  ever  made  any  lease  whatever  to  the  plaintiffs, 
but  claims  that  the  lease  was  made  by  the  Meyer-Loeb  Company,  and 
that  under  that  lease  the  Meyer-Loeb  Company  was  not  to  make  any 
repairs  whatever.  In  suf^ort  of  this  defense  the  defendant  introduced 
in  evidence  a  formal  written  lease,  dated  the  12th  of  May,  1913,  be- 
tween the  Meyer-Loeb  Company,  a  corporation,  as  lessor,  and  the 
plaintiffs,  as  lessees.  The  subject  of  this  lease  was  the  St.  George 
Hotel,  Rockaway  Beach,  L.  I.  The  term  of  the  lease  was  from  the  12th 
of  May,  1913,  to  the  15th  of  September,  1913,  at  the  rental  of  $2,500. 
payable  $1,250  on  the  execution  of  the  lease,  $500  on  June  30,  1913, 
and  $750  on  July  7,  1913.  This  lease  concededly  bears  the  genuine  sig- 
nature of  the  Meyer-Loeb  Company,  by  Moe  Loeb,  president  and  treas- 
urer. It  also  bears  the  genuine  signature  of  the  plaintitf  Harrison,  and 
it  bears  the  genuine  signature  of  the  plaintiffs*  manager,  Goldinger,  as 
witness.  But  the  plaintiffs  say  that,  notwithstanding  the  genuineness 
of  these  signatures,  this'  lease  is  not  the  one  they  executed,  and  they 
were  allowed  to  testify  as  to  conversations  had  with  the  defendant  be- 
fore this  particular  paper  was  signed  by  them,  and  they  say  that  in  these 
conversations  the  defendant  Loeb  said  that  he  would  lease  the  premises 
as  lessor,  that  he  would  make  outside  repairs,  and  that  he  i»rticu]arly 
referred  to  the  bad  condition  of  the  walks  in  front  of  tiie  hotel  and 
said  that  he  would  fix  them.  There  is  evidence  here  that  after  the  ex- 
ecution of  the  formal  lease  just  referred  to  the  walk  got  out  of  order, 
and  that  ihe  defendant,  Moe  Loeb,  actually  sent  a  lot  of  lumbw  with 
the  carpenters  and  made  some  repairs.  The  plaintiff  Harrison  testified 
that  he  was  present  at  the  office  of  the  notary,  Vogel,  when  the  lease  in 
evidence  was  signed,  and  that  V<^el  read  over  a  lease  to  them. 

These  plaintiffs  do  not  understand  the  English  language  well,  and 
cannot  read.  Harrison  testified  in  a  vague  way  that  when  Vogel  read 
the  lease  to  them — i.  e.,  the  lease  which  they  signed — ^he  read  in  effect 
that  Moe  Loeb  was  the  lessor.  Vogel  denies  that  he  so  read  the  lease, 
but  asserts  that  he  read  it  as  it  was  written  and  as  it  appears  in  the 
lease  in  evidence.  After  Vo^l  read  the  lease  to  the  plaintiffs,  a  copy 
of  it  was  given  to  the  plaintiff  Harrison,  who  gave  it  to  the  plaintiff 
BHtman.  Harrison  says  that  the  lease  was  never  returned  to  him.  The 
plaintiff  Blitman  says  that  he  kept  a  copy  of  the  paper  that  Harrison 
gave  him  until  the  last  payment  was  to  be  made,  and  then  he  took  it  to 
Loeb,  and  asked  Loeb  to  sign  and  receipt  for  the  last  payment.  He 
says  that  Loeb  took  the  copy  of  the  lease,  promising  to  mail  it  to  Blit- 
man with  a  receipt  Blitman  says  he  riever  thereafter  received  this 
paper  from  Loeb.  It  appears  that  the  plaintiffs,  in  an  effort  to  get  back 
tile  paper,  lodged  a  complaint  against  Loeb  in  the  police  court  Loeb 
appeared,  and  tlie  magisti^e  directed  him  to  send  Blitman  a  receipt  for 
the  money.  Blitman  says  that  he  never  got  a  receipt  and  never  got  the 
lease. 

The  defendant  called  the  notary,  Vogel,  by  whom  the  lease  was 
drawn.  He  testified  positively  that  the  formal  lease  in  evidence  was  the 
one  signed  by  the  various  parties,  and  that  after  the  lease  was  signed 
in  duplicate  he  gave  one  copy  to  the  plaintiffs  and  kept  one  himself. 
He  is  quite  positive  that  he  read  the  lease  to  the  plaintiffs  just  as  it  ex- 
ists in  the  lease  in  evidence.   Some  effort  was  made  to  discredit  this 
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witness  and  the  genuineness  of  the  lease,  because  of  the  statement  in 
his  certificate  of  acknowledgment  that  Moe  Loeb,  the  president  of  the 
lessor  corporation,  deposed  before  him  that  he  knew  the  corporate 
seal  "attadied  to  said  instrument"  and  that  the  seal  was  afHxed  by  or- 
der of  the  board  of  directors  of  &e  corporation,  when  in  fact  the  lease 
bore  no  seal  of  the  corporation.  The  explanation  of  this  omission  by 
the  witness  was  satisfactory,  and  left  the  credit  of  his  testimony  unim- 
paired. On  cross-examination  Vogel  testified  that,  a  few  days  before 
he  testified,  he  gave  the  lease  to  the  defendant  Loeb,  who  held  if  two  or 
three  days,  and  then  returned  it. 

There  seems  to  be  a  suggestion  of  forgery  in  this  testimony,  consist- 
ing of  a  change  in  that  part  of  the  body  of  the  instrument  relating  to 
repairs ;  but  it  amounts  to  a  mere  suggestion  and  is  n^ligible.  Vogel 
testified  that  the  leases  were  typewritten  by  his  employe,  Miss  Rosen- 
berg, and  the  latter's  testimony  was  in  substsmce  that  her  employer, 
Vogel,  dictated  the  lease  in  the  presence  of  all  the  parties;  ^at  she 
saw  the  parties  execute  the  lease ;  that  she  heard  it  read  to  the  plain- 
tiffs ;  that  the  lease  in  evidence  was  the  very  paper  typewritten  by  her 
and  bound  up  by  her;  that  the  coi^  in  evidence  is  the  carbon  copy; 
that  Vogel  kept  a  copy  in  his  safe,  and  that  the  lease  in  evidence  is  in 
the  same  condition  as  it  was  when  she  typewrote  it.  On  cross-examina- 
tion she  stated,  that  her  note  book  containing  the  dictated  material  of 
this  lease  had  been  thrown  away ;  it  being  her  custcMn  to  keep  them  only 
about  two  years.  * 
'  The  defendant  was  then  called,  and  testified  that  the  Meyer-Loeb 
Company  owned  the  hotel  in  question ;  that  the  corporation  consisted 
of  Henry  Meyer,  F.  Loeserman,  and  the  defendant,  and  that  he  was 
its  president  and  treasurer ;  that  when  the  lease  was  executed  the  name 
of  Meyer-Loeb  Company  was  in  it  as  lessor.  The  witness  said  that  the 
plaintiffs  complained  to  him  of  a  caving-in  of  the  board  walk,  and  he  ad- 
mitted that  he  had  done  some  repairs,  but  asserted  that  they  were  very 
slight,  and  were  made  as  a  favor  to  the  plaintiffs.  He  also  admitted 
that  he  was  sununtmed  before  the  magistrate  and  interrogated  about  the 
plaintiffs'  copy  of  the  lease,  and  that  ne  promised  to  make  a  search  for 
it,  but  that  he  had  been  unable  to  find  it.  The  witness  then  describes 
the  meeting  in  Vogel's  office  and  the  reading  of  the  lease  aloud  to  the 
parties,  and  he  states  positively  that  the  corporate  seal  of  the  defend- 
ant was  there  at  the  time,  but  that  they  forgot  to  mention  it  or  affix  it. 
He  also  states  that  he  had  a  copy  of  the  resolution  of  the  board  of  di- 
rectors authorizii^  the  transaction,  and  that  he  showed  it  to  Vogel. 

The  jury  rendered  a  verdict  in  plaintiffs'  favor  for  $750,  which  un- 
der the  charge  of  the  court  was  the  difference  between  the  rent  reserved 
in  the  lease  for  the  period  of  interference  because  of  tiie  bad  condition 
of  the  walk  and  the  reasonable  rental  value  of  the  use  of  the  premises 
in  their  bad  condition,  during  the  same  period.  I  think  this  judgment 
is  wrong,  and  the  verdict  against  the  evidence.  Here  is  a  written  lease, 
executed  with  all  the  formalities,  except  the  actual  affixing  of  the  les- 
sor's corporate  seai,  and  concededly  bearing  the  plaintiffs'  signature 
and  the  signature  of  the  corporation.  It  is  disregarded  and  set  aside 
upon  evidence  too  sH^t,  in  my  opinion,  to  justify  such  action. 

The  juc^ment  should  be  reversed,  with  costs,  and  the  complaint  dis- 
missed, with  costs.   Order  filed.   All  concur. 
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(Snpreme  Conrt,  Appellate  Dlyialon,  Fliat  Department.   April  13,  1917.) 


Attobnbt  and  Client  <8=>18Z(1) — Lien  foe  Cokfemutxoii— Ounc  Aoaimst 

Aduinistbatob. 

Attorneys  for  administratrix,  who  procured  her  appointment  as  tem- 
porary administratrix,  and  later  as  administratrix  with  wlU  annexed,  and 
.  procured  a  sarety  compujxy  to  furnish  bond,  and  assisted  in  (xmrertlng  the 
estate's  assets  into  caatx,  have  a  lien  upon  money  <tf  the  estate  In  tb^ 
hands  for  a  reasonable  fee. 

[Ed.  Note^Fpr  other' cases,  see  Attorney  and  Glleat.  Cent.  Dig.  {  399.} 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  estate  of  John  A.  O'Cwinor,  deceased.  From 
an  order  of  the  Surrogate's  Court  (162  N.  Y.  Supp.  957),  requiring  at- 
torneys to  turn  over  certain  assets  of  the  estate  in  their  possession, 
the  attorneys  appeal.  Order  reversed,  and  matter  remitted  to  surro- 
gate, with  instructions. 


Argued  before  CLARKE,  P.  J.,  and  SCOTT.  DOWUNG, 
SMITH,  and  DAVIS,  JJ. 


John  L.  Wells,  of  New  York  City,  for  appellants. 
Charles  M.  Hall,  of  New  York  City,  for  respondent 

DOWLING,  J.  The  appellants  were  formerly  the  attorneys  for 
Margaret  T.  O'Connor,  administratrix  of  the  estate  of  John  A,  O'Corf- 
nor,  deceased.  As  such  attorneys,  they  rendered  services  in  procurii^ 
the  appointment  of  Mrs.  O'Connor,  first  as  temporary  administratrix 
of  her  husband's  estate,  and  then  as  administratrix  mereof  with  the 
will  annexed;  the  executor  named  in  said  will  being  a  nonresident 
They  procured  a  surety  company  to  furnish  the  bond  for  the  admin- 
istratrix. They  rendered  further  services  in  connection  with  the  con- 
version of  the  assets  of  the  estate  into  cash;  such  assets  consisting 
in  part  of  stocks  and  notes.  They  received  from  the  sale  of  the  stocks, 
and  the  payment  of  the  notes  and  other  sources,  in  all  $3,900.73,  for 
which  they  accounted,  showii^  a  cash  balance  in  their  hands  on  No- 
vember 4,  1916,  of  $2,042.40,  which  amount  was  transferred  by  the 
attorneys  to  the  account  of  the  administratrix,  subject  to  the  joint 
check  of  herself  and  the  surety  company.  Included  in  the  said  ac- 
count was  a  payment  on  October  26,  1916,  to  the  attorneys,  of  $600 
for  legal  services. 

It  is  this  payment  which  is  questioned  by  the  administratrix,  and 
it  is  this  sum  which  she  sought  to  have  summarily  directed  to  be  paid 
over  to  her.  The  learned  surrogate  granted  her  application  upon  the 
authority  of  Matter  of  Nocton  (Sur.)  162  N.  Y.  Supp.  215,  and  Mat- 
ter of  Rabell,  175  App.  Div.  345,  162  N.  Y.  Supp.  218.  But  in  neither 
of  these  cases  was-  the  attorney  in  actual  possession  of  funds  of  the 
estate  upon  which  he  claimed  a  lien  for  services  performed  in  collect- 
ing or  recovering  them.  In  the  Nocton  Case  the  attorney  was  em- 
ployed only  to  obtain  letters  of  administration  upon  the  estate,  and 
thereafter  a  different  attorney  was  retained  to  represent  the  adminis- 
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tratrix.  The  .court  held  that  the  attorney  was  without  relief  under 
section  475  of  the  Judiciary  Law  (Consol.  Laws,  c.  30),  as  there  was 
no  action  or  proceeding  pending  to  which  an  attorney's  charging  lien 
could  attach;  that,  though  the  surrogate  had  power  upon  an  account- 
ing to  allow  a  payment  for  l^^l  services  made  hy  an  executor  or 
atbninistrator  to  his  attorney,  provided  it  was  reasonable  in  amount 
and  the  services  were  necessary  and  proper  in  the  administration  of 
the  estate,  stiU  the  liability  to  the  attorney  was  personal  upon  the  part 
of  the  executor  or  administrator,  and  an  attorney  who  performed 
services  for  an  executor  or  administrator  has  not  a  lien  upon  the 
general  assets  of  the  estate  for  the  value  of  his  services.  In  Matter 
of  Wendell,  the  Appellate  Division,  Second  Department,  held  that  an 
attorney  acting  for  administrators  in  procuring  letters  of  administra- 
tion, attending  to  the  adjustment  of  the  transfer  tax  and  other  mat- 
ters, had  no  lien  for  his  services  upon  either  the  whole  estate  or  the 
distributive  shares  of  the  individuals  who  retained  him.  But  that  pro- 
ceeding was  also  based  upon  the  charging  lien  provided  for  by  section 
475  of  the  Judiciary  Law,  and  no  claim  was  made  that  any  part  of 
the  funds  of  the  estate  had  passed  into  the  possession  of  the  attorney: 
The  court,  however,  remitted  the  matter  to  the  Surrogate's  Court, 
that  it  might  ascertain  the  amount  payable  from  the  estate  for  the  at- 
torney's services. 

I  am  of  the  opinion  that  this  proceeding  falls  within  the  rule  laid 
down  in  Matter  of  Application  of  Knapp,  85  N.  Y.  284,  293,  wherein 
Judge  Danforth,  after  saying  that  "the  general  proposition  that  an 
attorney  has  a  lien  for  his  cgsts  and  charges  upon  d^ds  or  papers, 
or  upon  moneys  received  by  him  on  his  cHent*s  behalf  in  the  course 
of  his  employment,  is  not  doubted,  nor  does  it  stand  upon  questiona- 
ble foundations;  it  comes  to  us  supra  antiquas  vias" — ^proceeds  to 
discuss  the  decisions  declaring  such  rule,  beginning  with  Ex  parte 
Bush,  7  Viner's  Abr.  74,  decided  in  1734,  and  finally  says : 

"Enough  has  been  said  to  show  that  the  attorney  has  sadti  a  right  of  lien ; 
the  right,  therefore,  to  retain  and  possess  the  fund  until  the  lien  is  satisfied; 
and  the  extent  of  that  lien  is,  as  assumed  by  the  General  Term,  'compensa- 
tion for  his  professional  services  rendered  and  for  dlsbursemnits  expended 
by  him.*" 

And  in  Matter  of  Heinsheimer,  214  N.  Y.  361,  364,  108  N.  E.  636, 
637  (Ann.  Cas.  1916E,  384),  Judge  Cardozo  said: 

"At  commm  law,  the  Ums  available  to  an  attorn^  were  of  two  kinds. 
There  was  a  retaining  lien  on  all  papers,  securities,  or  moneys  belonging  to 
his  client  which  came  into  his  possL>gsion  in  the  course  of  his  professional 
employment  Bowling  Green  Savings  Bank  v.  Todd,  52  N.  T.  489;  Ward  v. 
Craig,  87  N.  T.  550,  560;  Goodrich  v.  McDonald,  112  N.  T.  157,  163  [1»  N. 
K.  6491.  This  was  a  general  lien  for  the  entire  balance  of  account  It  was 
dependent,  however,  upon  possession.  There  was  also  a  charging  Hen,  which 
bound  a  Judgment  recovered  through  the  attorney's  efforts.  This  lien  was 
DOt  dependent  on  possession.  The  very  reason  for  Its  existence  was  to  save 
tlie  attorney's  rights  where  he  had  been  unable  to  get  posseeslon.  *It  was  a 
device  Invented  by  the  courts  for  the  protection  of  attorney  against  the  knav- 
ery of  their  clients,  by  disabling  clients  from  receiving  the  fruits  of  recoveries 
without  paying  for  the  valuable  services  by  wtiich  the  recoveries  were  ob- 
tained. •  •  ♦  If  the  attorney  got  possession  of  the  fund,  he  had  a  geneial 
Uen.  If  he  did  not  get  possession,  his  lien  waa  for  the  services  that  brought 
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the  fund  Into  e^sfcence.  TbSa  dtarglng  lien  stUI  ezlsti  under  our  atatutee. 
It  has  been  enlarged  to  the  extent  that  It  now  attactaes  to  a  cause  of  action 
even  before  .Judgment.  'From  the  commencement  of  an  action  or  special  pro- 
ceeding' the  attorney  now  has  a  lien  'upon  his  client's  cause  of  action,  claim 
or  counterclaim,  which  attaches  to  a  verdict,  report,  decision,  judgment,  or 
final  order  In  his  client's  fiivor,  and  the  proceeds  thereof  In  whmoever  hands 
they  may  come.'  Judiciary  Law  (Ckms.  Laws,  c.  80)  f  47S.  Except  as  thus 
changed,  the  diarglng  lien  is  to-day  what  It  was  at  common  law." 

The  order  appealed  from  will  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  matter  remitted  to  the  surrogate,  with 
instructions  to  determine  the  reasonable  value  of  the  appellants'  serv- 
ices to  the  estate,  for  which  th^  have  a  lien  up<ni  the  sum  of  $600 
still  remaioing  in  their  hands.   Settle  order  on  notice.   All  concur. 


WOOD  T.  LUGT,  LADT  DUFF-GORDON. 

(Supreme  Court,  Appellate  Division,  Ilrst  D^rtment.  April  SO,  1017.) 

GoHTBAOTs  <=»10(1),  86 — Lack  or  Hctuautt.  . 

Where  plaintiff  promised  to  collect  revenues  derived  from  defendants 

indorsements  of  goods,  from  sales,  and  from  licenses,  and  to  pay  the 
costs  of  collecting  them  out  of  his  half  of  the  revenues,  and  to  account 
to  defendant  for  the  other  half  each  month,  but  plaintiff  did  not  bind 
himself  to  get  any  Indorsements,  to  make  any  sales,  or  to  grant  any 
licenses,  and  plaintiff's  agreement  to  take  out  patents  and  to  protect  them 
by  legal  proceedings  related  to  Indorsements  which  he  was  under  no  ob- 
ligation to  place,  performance  being  left  entirely  to  his  own  Judgment, 
the  contract  was  void  for  lack  of  mutuality  and  conslderaERm. 

[Ed.  Note. — For  other  caaes,  see  Contracts,  Cent  Dig.  ^  399-401.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Otis  F.  Wood  against  Lucy,  Lady  DufF-Gordon.  From 
an  order  denying  defendant's  motion  for  judgment  on  the  pleadings, 
she  appeals.   Order  reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN.  BOWLING, 
DAVIS,  and  SHEARN,  JJ. 

Edward  E,  Hoenig,  of  New  York  City,  for  appellant. 
John  Jerome  Rooney,  of  New  York  City,  for  respondent. 


DAVIS,  J.  The  question  to  be  determined  is  whether  the  complaint 
states  facts  sufficient  to  constitute  a  cause  of  action.  The  action  is 
brought  upon  a  written  agreement,  which  is  set  forth  in  full  in  the 
complaint.  Tlie  defendant  claims  that  the  agreement  is  not  enforce- 
able against  the  defendant  for  lack  of  mutuality  and  consideration. 

This  agreement  recites  that  the  defendant  occupies  a  unique  and 
high  position  as  a  creater  of  fashion  in  America,  England,  and  France, 
and  that  her  personal  approval  and  indorsement  over  her  own  name  of 
certain  articles,  fabrics,  and  adjuncts  of  fashion  has  a  distinct  mone- 
tary value  to  manufacturers  of  such  articles,  and  that  plaintiff  has  a 
business  oT;ganization  adapted  to  the  placing  of  such  indorsements  as 
the  defendant  has  approved.   The  contract  then  proceeds  to  give  the 
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pl&lntiQ  the  exclusive  right  to  i^ace  such  indorsements  as  may  in  his 
judgment  be  most  advantageous  to  the  defendant,  as  well  as  these 
indorsements  approved  by  defendant  or  her  personal  business  adviser. 
The  agreement  also  gives  the  plaintiff  the  exclusive  right  to  sell,  or 
license  others  to  manufacture  and  sell,  certain  articles  created  by  the 
defendant.  It  then  provides  that  the  plaintiff  is  to  collect  all  profits 
and  revenues  from  the  indorsements  obtained,  from  the  sales  made, 
and  from  the  licenses  granted.  The  defendant  is  to  receive  one-half 
of  these  revenues,  the  plaintiff  receiving  whatever  remains  after  de- 
fraying the  cost  of  securing  the  revenues,  and  accoimting  to  the  de- 
fendant monthly  for  all  moneys  received  by  him.  It  is  also  provided 
that  the  plaintiff  is  to  procure  such  patents,  copyrights,  or  trade-marks 
as  may  in  his  judgment  be  necessary  to  protect  the  names,  and  such 
ideas  or  articles  as  are  affected  by  the  contract,  and  to  take  such  pro- 
ceeding as  in  his  judgment  may  be  necessary  to  protect  the  patents, 
copyrights,  and  trade-marks ;  the  expense  of  those  proceedii^  hting 
borne  equally  by  plaintiff  and  defendant. 

The  complaint  alleges  that  the  defendant  broke  her  contract  hy  plac 
ing  her  indorsements  on  certain  articles  without  his  consent  and  for 
a  valuable  consideration,  thus  denying  to  the  plaintiff  the  exclusive 
right  to  place  indorsements,  and  depriving  him  of  the  right  to  collect 
the  profits  and  revenues  from  the  indorsements  in  question,  and  de- 
priving him  of  his  share  of  those  profits  and  revenues. 

It  will  be  observed  that  the  plaintiff  by  this  contract  promises  to  col- 
lect the  revenues  derived  from  the  indorsements,  sales,  and  licenses, 
and  to  pay  the  cost  of  collecting  them  out  of  his  half  thereof,  and  to 
account  to  the  defendant  each  month.  But  this  promise  on  his  part 
is  not  binding  on  him  unless  he  places  indorsements,  makes  sales,  or 
grants  licenses,  and  nowhere  in  l^ie  contract  has  he  bound  himself  to 
get  these  indorsements,  or  make  the  sales,  or  grant  the  licenses.  The 
enforcement  of  his  promise  to  collect  and  pay  over  is  thus  mad«  to 
depend  upon  an  act  which  he  has  not  agreed  to  perform,  and  which 
the  defendant  cannot  compel  him  to  perform.  He  promises  to  collect 
the  revenues  from  the  indorsements,  provided  he  sees  fit  to  place  the 
indorsements.  It  is  quite  apparent  that  in  this  respect  the  defendant 
gives  everything  and  the  plaintiff  nothing,  and  there  is  a  lack  of  mu- 
tuality in  die  contract. 

And  the  same  may  be  said  of  plaintiff's  agreement  to  take  out  pat- 
ents and  protect  them  by  legal  proceedings.  The  performance  of  this 
promise  cannot  be  enforced,  for  the  reason  that  the  promise  relates 
to  indorsements  which  he  is  under  no  obligation  to  place,  and  the 
performance  of  it  is  left  entirely  to  his  own  judgment  In  fact,  the 
plaintiff  in  the  nature  of  the  case  could  not  perform  any  of  his  various 
dependent  agreements,  unless  he  placed  indorsements,  made  sales,  or 
granted  licenses  to  manufacture.  And  as  the  contract  did  not  bind 
him  to  do  any  of  these  things,  there  is  no  provision  of  the  contract 
which  the  defendant  could  enforce  ^[ainst  him.  As  was  said  in  the 
case  of  Commercial  Wood  &  Cement  Co.  v.  Northampton  Portland 


Cement  Co.,  115  App.  Div.  388.  394,  100  N.  Y.  Supp.  960,  affirmed  190 
N.  Y.  1,  82  N.  E.  730,  123  Am.  St.  Rep.  529: 
164N.T.S.— 37 
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"There  could  never  be  any  breach  of  this  contract  by  the  plaintiff,  because 
under  It  the  plaintiff  did  not  obligate  Itself  to  do  anything.** 

This  contract  is  void  for  lack  of  mutuality  and  consideration,  and 
the  order  denying  defendant's  motion  for  judgment  on  the  pleadings 
should  be  reversed,  with  $10  costs  and  disbursements,  and  the  motion 
granted,  with  $10  costs.  Order  filed.  All  concur. 


(Siiineme  Cioiirt.  Appelate  Tenn,  First  Department.    April  24,  3917.) 

1.  False  lUPBisoNinNT  «»7(3) — LiABiLtrr — Abrbst  Wrraotrr  Wabeart—  ! 

Tbbspasseb. 

A  reot  collector  for  a  receiver,  who  went  to  the  premises  to  collect  the 
rent  after  the  receiver  bad  been  ousted,  and  refused  to  leave  when  or- 
dered to  do  so  by  an  agent  of  the  owner,  bnt  who  manifested  no  criminal 
intentlMi,  was  a  trespasser  merely,  and  the  agent  was  liable  for  arreadi^ 
him  without  ^  warrant. 

pSd.  Note.— For  otli»  caaes,  see  Falte  Inialaniment,  Oent.  Dig.  K 

29-44.] 

2.  AuBST  «»64 — LuBiurr— Abbut  Wixbout  Wakbahiv- Dxbobdbblt  Oor- 

DUOT. 

A  trespasser  on  premises,  who  refuses  to  leave  when  ordered,  but  Is 
guilty  of  no  threatening,  abusive,  or  insulting  behavior,  Is  not  subject  to 
arrest  without  warrant  for  disorderly  conduct,  wltbln  ConsoU^tlon  Act 
(Laws  18S2,  c.  410)  |  145S,  providing  that  perstmB  guilty  of  dlaorderiy 
conduct  tending  to  a  Jbreacli  ot  the  peace  or  the  commlaskm  at  offenses 
may  be  punished. 

[Gd.  Kote. — For  other  cases,  see  Arrest,  Gent.  Dig.      157-160;.]  j 

Appeal  from  City  Court  of  New  York,  Special  Term.  ! 

Action  by  John  E.  Scharsmith,  Jr.,  against  Edward  J.  Knapp.  From 
an  order  of  the  City  Court,  setting  aside  a  verdict  in  favor  of  defend-  ' 
ant,  defendant  appeals.  Affirmed. 

Argued  April  term.  1917,  before  GUY,  COHALAN,  and  DELE- 
HANTY,  JJ. 

Treacy,  Rasquin  &  Greason,  of  New  York  City  (Edgar  J.  Treacy, 
of  New  York  Gty,  of  counsel),  for  appellant.  I 
Ezekiel  Fixman,  of  New  York  City,  for  respondent  j 

GUY,  J.  In  this  action  to  recover  damages  for  false  arrest,  the  evi- 
dence authorized  the  jury  to  find  that  on  or  about  June  15,  1915,  in  a 
proceeding  for  the  dissolution  of  Knapp  &  French,  Incorporated,  a  re- 
ceiver was  appointed  to  take  possession  of  the  property  of  that  cor- 
poration, known  as  674  Academy  street;  that  the  receiver  appointed 
the  plaintiff's  onplc^ers  as  agents  to  collect  the  rents  of  the  premises, 
and  that  pursuant  to  such  authority  the  plaintiff  collected  the  rents; 
that  on  or  about  June  30,  1915,  the  court  dismissed  the  proceedings  for 
the  dissolution  of  the  corporation  and  ousted  the  receiver ;  that  on  or 
about  July  8th  following,  while  the  plaintiff  was  on  the  said  premises 
fOT  the  purpose  of  collecting  rents,  the  defendant,  an  officer  of  the  cor- 
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po  rati  on,  told  him  that  the  cofirt  had.  made  an  order  ousting  the  re- 
ceiver and  restoring'  the  property  to  the  owner ;  that  plaintiff  had  no 
rig^t  to  be  (m  the  premises,  and  defendant  ordered  him  .  to  get  out; 
that  plaintiff  refused  to  leave,  and  went  down  to  the  basement  and 
used  the  telephone  there;  that,  after  plaintiff  used  the  telephone, 
defendant  again  ordered  him  to  leave,  and  he  again  refused,  whereupon 
defendant  tdephcmed  to  police  headquarters  for  a  police  officer;  that, 
when  a  police  officer  arrived,  defendant  requested  him  to  arrest  the 
I^ntiff,  but  the  officer  refused  to  do  so,  as  he  had  not  seen  any  misde- 
meanor committed,  telling  the  defendant  he  could  make  the  arrest  if  he 
wanted — ^that  defendant  could  lay  his  hand  on  plaintiff's  shoulder  and 
say,  "I  arrest  you" ;  and  that  the  defendant  did  so.  There  was  no  ac- 
tual force  used  in  making  the  arrest,  and  with  the  ofHcer  the  parties 
went  to  the  nearest  police  station,  and  from  there  to  the  night  court, 
where  plaintiff  was  paroled  in  the  custody  of  his  counsel,  and  on  the 
following  morning  plaintiff  was  arraigned  in  a  magistrate's  court, 
where,  after  a  hearing,  he  was  discharged  from  custody. 

The  trial  judge  set  aside  a  verdict  in  favor  of  the  defendant,  holding 
that  defendant  had  failed  to  show  that  plaintiff,  although  a  trespasser, 
had  a  criminal  intent;  that  defendant,  therefore,  was  not  authorized 
to  make  the  arrest;  and  defendant  appeals. 

[1]  In  the  cases  of  Midford  and  Others  v.  Kann,  32  App.  Div.  228, 
52  N.  Y,  Supp.  995,  the  plaintiffs,  employes  of  a  corporation  of  which 
the  defendant  was  vice  president,  refused  to  give  up  possession  of 
one  of  their  employer's  boats,  for  which  offense,  upon  defendant's 
order,  they  were  arrested  by  a  police  officer  and  taken  to  a  police  sta- 
tion, where  the  sergeant  discharged  them.  Although  plaintiffs  refused 
to  give  up  possession  of  the  beat,  they  offered  no  force  or  violence 
against  defendant.  In  an  action  to  recover  for  false  imprisonment,  the 
trial  court  instructed  the  jury  that  the  plaintiffs  were  trespassers,  and 
that  the  defendant  was  justined  in  removing  them  from  the  barge,  but 
that  the  arrest  was  illegal,  and  that  for  the  arrest,  and  not  the  expulsion 
from  the  barge,  they  were  entitled  to  recover  damages.  These  rulings 
were  sustained  by  the  Appellate  Division,  and  CuUen,  J.,  writing  the 
opinion  of  the  court,  said  (32  App.  Div.  p.  230,  52  N.  Y.  Suppt  996) 

"We  think  the  learned  trial  judge  was  tight.  A  simple  trespass  Is  not  a 
crime,  and  we  know  of  no  authority  tor  arrest  for  sach  an  act.  The  defend- 
ant was  Justified  In  using  as  much  force  as  was  neceseary  to  remoTe  the 
plalntUEi  from  the  barge,  and,  If  they  offered  resistance,  be  might  properly 
Increase  the  fbroe  used  tor  tbat  purpose.  If  tbe  idalntlflB  had  used  violence 
against  blm  while  he  was  endeavoring  to  eject  ttaein,  this  would  have  con- 
stituted an  assault,  for  whldi  they  would  have  been  UaUe  to  arrest;  bot 
tbey  did  nothing  of  the  kind.  *  *  *  If  they  bad  used  force,  or  threatened 
Tloloice^  Qtay  being  three  In  number,  another  qvestlon  would  be  presented." 

There  seems  to  be  no  distinction  in  principle  between  the  present 
case  and  the  ones  referred  to.  Here  the  plaintiff  had  no  right  to  be 
on  the  premises  in  question;  he  was  a  trespasser,  but  there  was  no 
evidence  of  a  criminal  intent  on  his  part  (Feof^e  v.  Stevens,  109  N.  Y. 
159,  at  p.  163,  16  N.  E.  53;  Hewitt  v.  Newburger,  141  N.  Y.  538,  36 
N.  E.  593),  and  no  violence  was  used  1^  him. 

[2]  Nor,  assumii^  that  a  private  person  has  the  same  right  as  a 
peace  officer  to  arrest  for  an  offense  ccmstituting  disorderly  conduct 
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committed  in  his  presence,  is  the  case  one  of  the  commission  of  dis- 
orderly conduct,  within  the  meaning  of  section  1458  of  tiie  Consolida- 
tion Act.  ifyr  there  was  apparently  no  threatening,  abusive,  or  insulting 
behavior  on  the  part  of  the  plaintiff.  It  would  seem  to  be  more  con- 
sonant with  justice  to  hold  that,  where  one  has  a  right  to  eject  an  intru- 
der upon  his  property,  he  may  also  arrest  him,  or  cause  his  arrest, 
during  the  continuance  of  the  intrusion;  for  if,  as  in  this  case,  the 
arrest  is  made  peaceably,  a  breach  of  the  peace  is  thereby  obviated.  In 
view  of  the  contrary  decision  of  the  Appellate  Division,  I  think  that  de- 
cision should  be  followed  by  this  court. 
Order  appealed  fFom  affirmed,  with  o^ts.  AH  concnr. 


60LDSTBIN  et  aL  T.  ABKELL  ft  DOUGLAS,  Ina 
(Snprane  Oourt,  Trial  Term,  New  York  Goonty.   Mardi  SO,  IftlTJ 

1.  SiiUa  ^»41S(1) — ^Failure  to  Delivbb— Pboop  or  Gekebal  DAHAOBa. 

In  a  suit  for  failure  to  deliver  bats  sold,  wbere  no  spedal  damage 
was  alleged,  plaintUfs'  proof  of  general  damages  was  necessarily  di- 
rected to  the  estabUshmmt  ctf  a  market  price  for  the  goods. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  H  U74,  1180,  im) 

2.  Sales  9=»417 — Failure  to  Delivib— Measuke  or  Dakaoes— Evzdknci. 

In  an  actloo  for  failure  to  deliver  1,600  dmen  hats  sold,  proof,  1v 
plalntUW  wttness,  Oiat  in  the  month  before  and  the  muith  of  tte  lint 
omtracted  delivery  he  sought  in  the  apea  mailiet  to  pnndiase  sndi  hat^ 
end  found  them  at  a  certain  price,  and  bouidit  a  dozen  of  each  kind  at 
such  price,  was  sufficient  prima  fade  to  establish  a  measure  of  damages, 
since,  to  establish  their  damages,  plalntlfFa  were  not  required  to  fill  the 
whole  order  called  for  by  the  contract  by  purchaslnj;  all  the  goods  at 
the  market  price,  and  were  not  required  to  show  the  market  price  for 
the  whole  quantity  of  the  agreed  sbti>ment.  if  sought  to  be  procured 
from  others. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  |  1173.] 
8.  Balks  4cs»417— Fazlvbb  to  D^vbb— Mbabubb  or  DAHAOEB—UABKn 

In  such  action.  If  plaintiffs*  prima  fade  case  were  met  by  eridence 
that  there  was  In  fact  no  market  for  the  goods,  a  single  sale  could  not 
demonstrate  a  market  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  i  1173.] 

4.  BviDBNOC  «»S68(7} — OPnnoNS— IAabebt  Valve. 

In  an  action  fbr  failure  to  deliver  Imported  bats  sold,  the  tesUmooy 
of  defendant's  witness  that  there  were  no  more  than  40  or  50  doi«i  (tf 
such  hats  In  the  market  daring  the  period  involTed  was  valneless,  as 
bearing  upon  the  real  condition  of  the  market,  where  It  appeared  on 
cross-examination  that  the  witness  had  made  inquiries  only  of  local 
manufacturers,  not  among  importers. 
[Ed.  Note.~For  other  cases,  see  Sridence,  Cent  Dig.  |  2394.] 

6.  Bales  «s»41T— Failithb  to  Dblxveb— Dauaqeb— Btidekce. 

In  an  action  for  failure  to  deliver  I,BUO  dozen  imported  hata  sold, 
where  plaintiffs  made  a  prima  fade  case  as  to  the  measure  of  damages 
and  market  value  by  showing  that  their  witness  actually  bought  some 
of  the  goods  in  the  market  at  a  certain  price,  plaintiffs  were  under  no 
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duty  to  amplify  their  priiBa  fade  evidence  b;  showing  die  exact  aupply 
of  the  goods  on  wblcb  the  market  price  was  based. 
[Ed.  Mote.— For  other  casra,  see  Bales,  Cent  lAg.  |  UTS.] 

flL  Jttdoheht  «b»205— X\ulubx  or  Pboop— Beoovsbt. 

In  an  actloD  ft»r  teUare  to  deUrer  1,500  doc»  In^orted  hate  In  In- 
stallments of  1,000  and  fiOO,  where  plaintiffs',  proof  aa  to  market  value 
was  confined  to  marlcet  conditions  In  the  month  during  which  the  first 
installment  of  1,000  dozen  was  to  be  delivered,  and  no  reason  was  in- 
dicated for  failure  to  show  the  maricet  price  in  the  month  during  which 
500  dozen  were  to  be  delivered,  the  recovery  of  damages  must  be  lim- 
ited to  the  loss  proven  for  nond^very  of  the  first  installment 

[Ed.  Note.— For  other  cases,  see  Judgmeut,  Gent  Dig.  {  445.] 

T.  Bales  «»418(2) — Faxlubb  to  Dbutkb— DxHAOBa— Habkk  Pbioe. 

The  market  price  at  the  date  fixed  for  the  future  delivery  of  goods 
sold  is  controlling  as  to  the  buyer's  measure  of  damages  for  failure  to 
deliver,  except  as  sometimes  affected  by  the  buyer's  knowledge  of  the 
seller's  intended  refusal  to  perform. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  H  1175-1179.] 

Action  by  one  Goldstein  and  others  against  Arkeil  &  Douglas,  In- 
corporated. Verdict  for  plaintiffs. 

Emanuel  S.  Cahn,  of  New  York  City,  for  plaintiffs. 

Blandy,  Mooney  &  Shipman,  of  New  York  City  (Charles  Blandy, 
of  New  York  City,  of  counsel),  for  defendant. 

ERLANGER,  J.  By  the  terms  of  the  contracts  in  suit  the  defend- 
ant sigmcd  to  deliver  to  tiie  plaintiffs  1,500  dozen  hats  of  a  defined 
quality.  The  goods  were  of  Italian  manufacture,  and  the  defendant 
pleaded  an  excuse  for  nonperformance,  in  that  a  state  of  war  existed 
between  the  kingdom  of  Italy  and  the  empire  of  Austria,  whereby  the 
manufacture  of  such  goods  was  interrupted.  The  contracts  each  con- 
tained the  clause : 

•This  contract  la  contingent  upon  strikeB,  floods,  riots,  war,  rebellion,  and 
all  otber  contliigendM  unavcMaMe  or  besrond  onr  [dataidanrs]  oontnA." 

And  it  i^)pea^s  that  war  had  been  declared  between  Italy  and  Austria 
some  mcmths  prior  to  the  date  of  execution.  There  may  be  room  for 
argument  whether  the  contingency  arising  from  the  then  existing  war 
was  contenq)lated,  or  whether  the  words  of  this  clause,  should  be  so 
restricted  as  to  refer  only  to  the  possibility  of  war  between  Italy  and 
some  nation  other  than  Austria ;  but  the  point  is  not  important,  since 
the  defendant  failed  to  prove  that  its  nonperformance  of  the  agree- 
ment was  in  any  way  traceable  to  conditions  in  Italy,  arising  out  of 
wsLr  or  otherwise.  Indeed,  the  defendant,  upon  submission  of  the  case, 
presents  no  claim  that  the  failure  of  delivery  was  excusable,  and  the 
briefs  of  both  parties  are  directed  solely  to  the  question  of  damages. 

[1,  2]  No  special  damage  being  alleged,  the  plaintiff's  proof  of  gen- 
eral damages  was  necessarily  directed  to  the  establishment  of  a  market 
price  for  the  goods.  Parsons  v.  Sutton,  66  N.  Y.  92.  It  is  tiie  defend- 
ant's contention  that  an  actual  market  has  not  been  indicated  suffi- 
ciently for  the  measure  of  damages,  and  the  question  is  now  present- 
ed by  the  motions  for  the  direction  of  a  verdict.  The  goods  were  to 
be  delivered  in  New  York,  1,000  dozen  in  the  month  of  December,  1915. 
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and  500  dozen  in  the  month  of  February,  1916.  The  plainthFs  witness, 
Mr.  Borenstein,  testified  that  in  November  and  December,  1915.  he 
sought  in  the  open  market  to  purchase  hats  of  the  kind  and  quality 
called  for  by  the  contracts  in  suit;  that  he  found  such  goods  in  the 
open  market,  at  a  price  quoted  to  him  as  $6.50  per  dozen,  and  that  he 
bought  one  dozen  of  each  kind  at  that  price.  This  proof  was  sufficient, 
prima  facie,  to  establish  a  measure  of  damages  upon  the  seller's 
breach  of  a  contract  for  the  sale  of  goods.  As  was  said  in  Harris(ni  v. 
Glover,  72  N.  Y.  451,  454: 

"A  prtce  list,  staUng  the  price  at  whidbi  a  mamifiictaier  will  sdl,  or  statr- 
mrats  of  dealers  In  answer  to  Inquiries,  are  competent  evidence  of  tbe  maricH 
prioe  of  a  marketable  commodity,  and  la  a  common  way  of  ascertaining  or 

establishing  a  market  lu^ce." 

Here  die  plaintiffs'  proof  shows  that  inquiries  among  importers  had 
led  to  the  quoting  of  a  price  and  the  actual  purchase  of  the  goods  at 
that  price.  To  establish  their  damages  the  plaintiffs  were  not  required 
to  fill  the  whole  order  called  for  by  the  contract  by  purchasing  all  the 
goods  at  the  market  price  (Saxe  v.  Pendcee  Lumber  Co.,  159  N.  Y.  371, 
54  N.  E.  14) ;  nor  were  tliey  required  to  show  the  market  price  for  the 
whole  quantity  of  the  agreed  shipment  if  sought  to  be  procured  from 
others  (Dana  v.  Fiedler,  12  N.  Y.  40,  62  Am.  Dec.  130). 

[3]  Undoubtedly,  if  the  plaintiffs'  prima  facie  case  were  met  by  evi- 
dence that  there  was  in  fact  no  market  for  the  goods,  tfiere  would  be 
merit  in  the  defendant's  claim  that  a  single  sale  could  not  demonstrate 
a  market  price;  but  such  is  not  the  state  of  the  proof.  Four  witness- 
es were  called  for  the  defendant.  Of  these  two,  Mr.  Gould  and  Mr. 
Bronson,  had  made  no  inquiries  into  market  conditions.  Mr.  Santini's 
knowledge  was  confined  to  the  amount  of  goods  recently  imported  to 
,  supply  the  market,  and  his  testimony  did  not  negative  the  existence  of 
an  active  market,  based  upon  a  demand  for  goods  previously  imported 
and  stocked.  The  remaining  witness,  Mr.  Ullman,  stated  that  there 
were  no  more  than  40  or  50  dozen  of  these  hats  in  the  New  York  mar- 
ket from  November  1,  1915,  to  the  end  of  February,  1916;  but  on 
cross-examination  it  a[^>eared  that  this  witness  had  made  inquiries 
only  of  local  manufacturers,  not  among  importers. 

[4,  6]  Since  the  goods  in  question  were  wholly  imported,  this  testi- 
mony was  valueless  as  bearing  upon  the  real  condition  pf  tfie  market 
For  all  that  appears,  therefore,  the  price  quoted  to  the  plaintiffs'  wit- 
ness, Mr.  Borenstein,  as  the  market  price  and  at  which  he  actually 
bought  some  of  the  goods,  indicated  the  true  condition  of  Uie  market 
for  those  goods  in  December,  1915,  and  the  plaintiffs  were  under  no 
duty  of  amplifying  their  prima  facie  evidence  by  showing  the  exact  sup- 
ply of  goods  upon  which  &is  market  price  was  based. 

[B,  7]  This  proof,  however,  is  confined  to  market  conditions  in  De- 
cember. No  reason  is  indicated  for  the  failure  to  show  the  market 
price  in  February,  the  month  during  which  500  dozen  of  the  hats  were 
to  be  delivered,  and  the  recovery  of  damages  must  be  limited  to  the 
loss  proven  for  nondelivery  of  the  December  shipment  of  1,000  doz- 
en. The  market  price  at  the  date  fixed  for  the  future  delivery  is  con- 
trolling (Benjamin  on  Sales  [5th  Ed.]  pp.  989,  990,  992),  exfcept  as 
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sometimes  affected  by  the  buyer's  knowledge  of  the  seller's  intended 
refusal  to  perform  (FoUansbee  v.  Adams,  ^  111.  13;  Boyd  v.  Quinn, 
18  Misc.  Rep.  169,41  N.  Y.  Supp.  391).  Hete,  however,  the  defend- 
ant did  not  announce  its  intention  to  cease  deliveries  until  some  time 
in  the  nwnth  of  January,  and  the  December  market  price  thus  affords 
no  measure  of  the  damages  for  nondelivery  of  goods  in  February  ac- 
cording to  the  contract. 

Defendant's  itiotions  to  strike  out  testimony  as  to  market  price,  for 
a  dismissal  of  the  complaint,  and  for  a  direction  of  a  verdict  in  favor 
of  the  plaintiff  for  nominal  dama^fes,  severally  denied.  Exceptions  to 
defendant.  Upon  plaintiffs'  motion,  verdict  directed  for  plaintiff  in 
the  sum  of  $2,225.  Thirty  days'  stay.  Sixty  days  to  make  a  case. 


(98  Misc.  Rep.  475) 


1.  Saus  4s=»405 — PuTUES  Dsuvebt  or  Goods—Applicabilitt  of  Sales 

Act. 

That  i>art  of  the  Personal  Property  Law  (Iaws  1911,  c  571)  commonly 
kiiown  as  tbe  Sales  Act,  Including  section  14S,  relating  to  an  action  for 
falling  to  deliver  goods,  applies  fully  to  contracts  for  Uie  fQture  de- 
livery of  soods  (sectKms  80.  126,  and  148,  snbd.  8). 

[Ed.  Nota — For  other  cases,  see  Sales,  Cent  Dlfr.  H  1147-11S5.1 

2.  Sales  «s>405  —  Sau  fob  rnrCBE  DEUVSBT—RENrncxATion —With- 

draw ai.. 

The  buyer  of 'goods  for  future  delivery,  after  tbe  seller's  renunciation 
of  the  contract  and  his  own  bringing  of  suit,  was  under  no  obligation  to 
acquiesce  Id  the  seller's  effort  to  withdraw  the  renunciation,  or  to  ac- 
cept delivery  when  tendered  on  the  contract  dates. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent.  Dig.  SI  1147-1155.] 

8.  Salbs  «=»418(7) — Vbudob'b  Bbkach  by  REKUHoiAnoN— Dun  op  Vendee. 
Where  an  executory  contract  for  the  sale  of  goods,  delivery  to  be  1b 
the  future,  related  to  goods  for  which  there  was  an  available  market  at 
the  time  and  place  set  for  delivery,  the  law  does  not  require  the  buyer, 
after  the  seller's  renunciation,  to  purchase  other  goods,  j^ve  replacing 
orders,  or  do  anything  to  reduce  his  damages  below  the  difTerences  be- 
tween contract  luloe  and  market  value  at  the  time  and  place  set  for  de- 
livery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  |  118S.] 

4.  SAi£e  «=418(7)  —  Venooe's  Bkbach  of  Contbact  —  Duty  to  Mihgate 
Damages— Statute. 

The  rule  as  to  the  duty  of  the  buyer  of  goods,  the  seller  having  re- 
notmced,  to  mitigate  his  damages,  applies  only,  under  Personal  Property 
Law,  f  148,  relative  to  actions  for  failure  to  deliver,  to  cases  In  which 
there  was  no  available  martcet  value  at  the  time  and  place  of  delivery, 
or  the  vendee  proposes  to  plead  and  prove  special  drcumstances  showing 
proximate  damages  of  a  greater  amount  than  the  difference  between 
the  contract  price  and  the  market  or  current  price  of  the  goods,  when 
they  should  have  been  delivered. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  |  1188.] 

6.  Sai-es  ®s»418(l) — ^Action  fob  Failube  to  Deliver— Pboof  of  Special 

ClBCXTlCffrMICBS  BT  VeNDOB— StATDTS. 

Personal  Property  Law,  3  148,  aubds.  2,  8,  relative  to  the  measure  of 
damages  In  actl<m  for  failure  to  deliver  goods  sold,  does  not  authorize 
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tbe  seller,  wbo  renounces  bis  contract,  to  plead  or  prove  special  drcnin- 
stancea  showiDg  that  tlie  proximate  damage  was  less  than  the  difference 
between  contract  and  market  prices,  Uiougta,  hefore  date  for  dellrery, 
tbe  seller  offered  to  do  Uiat  which  would  enable  tbe  rendee  to  bave  foil 
and  prompt  pwformanoe  and  aToid  any  loo. 
[Ed.  Note.~For  other  cases,  see  Sales.  Cent  Die  fl  U74.  USa  1201.] 

6.  Saues  «=>418<1) — Anticipatoit  Bkbaoh  or  OoimAor— Biaur  to  Suk 

AND  BeCOVEB  DAHAOES. 

Anticipatory  breach  of  a  contract  to  deUver  goods  throtufh  announced 
Intention  to  withhold  performance  does  not  fictltloiidy  move  the  con- 
tract BpeciflcatloDs  as  to  time  for  performance  ahead  to  the  time  of 
repndlatl(m,  enabling  tbe  rendee  to  regard  the  vendor  as  liable  for  fail- 
ure to  perform  a  new  obligation  to  perform  as  of  the  date  of  repudiation. 
Anticipatory  breach  confers  an  optional  right  to  sue  as  of  sacb  date, 
but  not  of  necessity  to  recover  damages  admeasured  as  though  the  con- 
tract called  for  performance  as  of  that  date. 

[Ed.  Note.— For  other  caaes,  see  Sales,  Cent  Dig.  H  1174.  1180,  1201.] 

7.  Baus  <t»418(l)— Faxlubb  to  DsLmn— Dakaobs— Statdts. 

Though,  In  an  action  for  falllog  to  deliver  goods,  Personal  Property 
Law,  8  148,  subd.  2,  provides  that  ttte  measure  of  damages  is  tbe  loss  di- 
rectly and  naturally  resulting  In  tbe  ordinary  course  of  events  from  the 
•   seller's  breach  of  contract,  sudi  measure  Is  andicable  to  goods  for  wbldi 
there  la  an  available  market. 
[Ed.  Note,— For  other  cases,  see  Sales.  Cent  Dig.  U  U74,  1180.  1201.1 

a  Sales  •s»41S(D— Ahticvatost  Bsbaoh  vr  OoimiAoiv-naAi^  Bnon  Dm- 

LIVEKT  DATX— DaXAGES— STATUTB. 

Where  the  seller  of  goods  for  delivery  in  the  future  repudiated  Its 
cmitract  before  time  for  performance,  and  the  buyer  brought  action,  and 
the  case  was  tried  before  tbe  contract  time  for  delivery  bad  arrived,  the 
facta  did  not  authorize  the  application  of  a  different  rule  of  damages 
than  that  declared  In  Personal  Property  Law,  (  148,  la-ovldlng  that  in 
case  of  failure  to  deliver  goods,  with  an  available  market,  dai^age  la 
difference  twtweeu  contract  and  market  prices  on  date  of  delivery ;  trial 
In  advance  of  the  delivery  date  not  pi-eventlug  tbe  award  of  compensa- 
tory, damages,  measured  by  ascertainment  of  the  probable  market  price 
on  the  future  d^vory  date. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  $f  1174,  1180,  1201.1 

9,  Salks  <e=>416(2) — Anticipatobt  Bbeach— Damages— Evidbncb. 

In  an  action  for  breach  of  contract  to  deliver  goodn  sold,  the  seller 
liavlng  renounced  before  the  first  delivery  date,  and  the  buyer  having 
sued  and  secured  trial  four  days  after  the  delivery  date  for  the  first 
installment  only,  the  market  price  and  condlti(»i8  on  the  first  delivery 
date,  the  market  price  on  day  of  renunciation.  If  not  too  remote,  and 
proof  as  to  prices  and  conditions  before  and  after  first  delivery  date, 
were  admissible  to  show  the  probable  maricet  price  on  the  subsequent 
delivery  dates,  which  the  Jury  would  have  to  consider,  under  PenKmal 
Property  Iaw,  $  148,  in  assessing  damages. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {  ll'i^.] 

10.  Sales  «=94ie(2) — Anticipatobt  BaEAcn— Damages— Evidence. 

Proof  that  inquiries  among  dealers  in  the  particular  goods  have  led  to 
tbe  quoting  of  a  price  and  the  actual  purchase  of  goodfi  at  such  price, 
even  for  less  than  the  quantity  involved,  in  a  purchase  of  goods  for 
future  delivery,  would  be  admissible,  If  relating  to  a  time  not  too  re- 
mote, In  tbe  buyer's  action  for  the  seller's  breach  of  contract  by  repudia- 
tion, tried  four  days  after  the  cfmtract  date  for  d^lvaty  of  the  first 
Installment,  and  before  the  t^e  for  delivery  of  any  others. 

[Kil.  Xote.~For  other  cases,  see  Sales,  Cent  Dig.  |  1172.] 
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11.  SaUM  «S>4169>— AzmOlPATOBT  BrXACH — DAUAOIft~-BTlDKNC>. 

Id  such  actloD,  competent  eTldence  of  the  price  at  whldi,  at  time  of 
trial,  orders  could  be  placed  with  responsible  flrma  for  delivery  on  the 
remaining  delivery  dates,  would  be  admis^ble. 

[Ed.  Note.— For  other  cases,  see  Sal^  Cent  Dig.  |  1172.1 

12.  Sales  «=>41G(2)— Aktictpatobt  Bbeach— Pajiages— Evidkkci. 

Competent  eyidence  would  be  admissible  of  prospective  chnngea  In 
CMiditions  affecting  market  valne  before  deUvery  dates,  as  condltirafs  of 
supply,  demand,  and  the  like. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cmt.  Dig.  |  1172.] 

18.  Saues  4cs»416(2) — ^Anticipatobt  Breach— DAiCAOKs—BviDENCB. 

The  seller's  ofTer,  after  its  repudiation,  to  withdraw  Its  repudiation, 
and  make  deliveries  on  the  contract  dates  at  the  contract  price,  was  not 
material  or  competent  upon  the  Issue  of  the  buyer's  damages. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  |  1172.] 

Action  by  Benjamin  Goldfarb  and  others  against  the  Campe  Cor- 
poration. There  was  verdict  for  defendant,  and  plaintiffs  move  for 
new  trial.  Verdict  ordered  set  aside,  and  case  restored  for  new  trial. 

Philip  Goldfarb,  of  New  York  City,  for  plaintiffs, 
Arthur  Furber,  of  New  York  City,  for  defendant. 

RANSOM,  J.  This  controversy  turns  upon  several  interesting  ques- 
tions as  to  the  practical  working  out  of  the  rule  of  the  damages  re- 
coverable for  so-called  "anticipatory  breach"  of  contracts  to  sell  and 
deliver  goods — questions  owing  their  novel  form,  if  not  their  origin,  to 
recent  calendar  improvements  which  enable  the  plaintiff  in  a  commer- 
cial action  to  have  a  trial,  if  he  so  desires,  well  within  a  month  from  the 
time  his  cause  of  complaint  arises.  In  June  and  July  of  last  year  the 
defendant  entered  into  written  contracts  to  make  installment  deliveries 
of  39  cases  of  goods  to  the  plaintiffs.  The  first  installment  was  prom- 
ised for  February  15,  1917;  deliveries  were  to  continue  during  the 
spring  and  be  completed  in  Jime.  In  December,  1916,  the  defendant 
notified  the  plaintiffs  that  it  would  make  no  deliveries.  Suit  for  dam- 
ages for  breach  of  the  contract  through  this  anticipatory  notificaticMi 
was  thereupon  instituted  by  the  plaintiffs.  At  the  time  of  the  Decem- 
ber renunciation,  the  conditicms  of  prospective  suf^ly  of  the  goods 
were  very  unfavorable,  and  it  seemed  probable  that  before  February 
arrived  the  shortage  would  force  the  market  price  far  above  the  con- 
tract price,  and  perhaps  make  deliveries  impossible.  After  suit  was 
started,  but  before  the  first  installment  would  have  been  due,  market 
conditions  changed,  and  the  defendant  notified  the  plaintiffs  of  its  will- 
ingness to  perform  the  contracts  in  all  respects,  including  deliveries 
at  the  contract  price  oa  each  of  the  specified  dates.  Four  days  after  the 
delivery  date  for  the  first  two  cases,  and  before  the  plaintiffs  would 
have  been  entitled  to  receive  any  of  the  remaining  37  cases  under  the 
contracts,  the  action  was  brought  on  for  trial. 


Under  these  unusual  and  apparently  unadjudicated  circumstances, 
the  defendant  contended,  in  substance,  that  although,  under  Hochster 
v.  De  la  Tour,  22  L.  J..(Q.  B.)  455,  Roehm  v.  Horst,  178  U.  S.  1,  20 
Sup.  Ct  780,  44  L.  Ed.  953,  Windmuller  v.  Pope,  107  N.  Yj  674,  14 


^a»For  oOiw  east*  m*  wum.»  teple  ft  XDT-inniBBR  In  ill  K«r-NaiBlMr«d  DiCMts  A  Indacw 


686 


IM  NBW  tOBX  SUPPLBUBNT 


(CityCt 


N.  E.  436,  and  similar  landmarks  of  that  hard-fought  battle  ^und 
of  the  law,  the  defendant's  renunciation  of  its  contract  obligations  g^ve 
the  plaintiffs  a  right,  at  their  election  to  treat  such  announcement  as  a 
breach  and  thereupon  to  brin^f  suit  before  any  delivery  date  arrived, 
any  award  of  more  tlian  nominal  damages  upon  a  trial  in  advance  of 
the  delivery  dates  could  not  be  made,  at  least  as  to  installments  for 
which  tlie  delivery  dates  under  the  contiact  had  not  arrived  at  the  time 
of  trial.  It  was  urged  that,  imder  section  148  of  the  portion  of  the 
Personal  Property  Law  (Laws  1911,  c  571)  commonly  known  as  the 
Sales  Act,  an  award  of  damages  for  nondelivery  of  commonly  market- 
able goods  camiot  be  made  until  arrival  of  the  delivery  date  has  dis- 
closed the  market  price,  which  fixes  "the  upper  boundary'*  in  any  com- 
putation of  the  buyer's  recovery.  Upon  the  facts  of  the  instant  con- 
troversy, the  defendant  accordingly  contended:  (1)  That  inasmuch  as 
the  plaintiffs  had  given  no  replacing  orders  following  the  December 
renunciation,  and  had  pleaded  no  "special  circtunstanccs"  within  the 
meaning  of  section  148,  they  had  sustained  no  damage  at  all,  in  view  of 
the  defendant's  offer,  in  December,  to  perform  fully  the  contracts,  un- 
der which  no  delivery  was  called  fpr  until  February  I5th;  and  (2) 
that,  irrespective  of  the  plaintiffs'  right  to  start  suit  before  the  deliver}' 
date  for  the  first  installment,  they  could  not,  in  a  trial  four  days  later, 
be  awarded  damages  fepresenting  "the  difference  between  the  contract 
price  and  the  market  or  current  price  of  the  goods  at  the  time  or  times 
when  they  ought  to  have  been  delivered"  (section  148),  as  to  any  in- 
stallments for  which  the  delivery  date  had  not  actually  arrived  at  the 
time  of  trial.  On  the  other  hand,  the  plaintiffs  contended:  (1)  THiat 
section  148  does  not  undertake  to  state  the  rule  of  damages  applicable 
to  an  action  begun  and  tried  before  the  delivery  date,  and  predicated 
(Ml  breach  through  anticipatory  notification  rather  than  failure  to  de- 
liver ;  (2)  that  me  defendant's  attempted  recantation  .did  not  require 
the  plaintiffs  to  regard  the  contracts  as  again  in  force;  (3)  that  the 
doctrine  of  the  buyer's  duty  to  reduce  his  damage  by  accepting  oppor- 
tunities for  replacing  orders  has  no  application  to  contracts  for  com- 
monly marketable  goods ;  and  (4)  that,  at  least  in  the  absence  of  alle- 
gations or  proof  of  special  circumstances,  the  rule  of  damages  appli- 
cable to  (1)  above  is  that  indicated  by  Masterson  v.  Brooklyn,  7  Hill. 
61,  42  Am.  Dec.  38,  Barnes  v.  Denslow,  30  N.  Y.  St.  Rep.  315,  318,  af- 
firmed 130  N.  Y.  687,  30  N.  E.  67,  Boyd  v.  Quinn,  18  Misc.  Rep.  169, 
41  N.  Y.  Supp.  391,  Williams  v.  De  Soto  Oil  Co.,  213  Fed.  194,  198, 
Follansbee  v.  Adams,  86  111.  13,  and  similar  decisions,  which  seem  to 
make  the  market  price  at  the  time  of  tlie  breach  the  standard  of  com- 
parison with  the  contract  price,  in  measuring  the  plaintiff's  loss  through 
the  defendant's  anticipatory  refusal  to  do  something  for  which  tlie 
time  of  performance  has  not  arrived  at  the  time  of  trial. 

[1-7]  Commenting  upon  certain  of  the  foregoii^  contentions  as  to 
which  we  have  indications  of  judicial  opinion,  if  not  definite  adjudica- 
tion, I  think  it  may  be  said,  without  elaboration  of  reasoning,  or  au- 
thority, to  be  the  rule  of  this  jurisdiction :  (1)  That  tfie  Sales  Act  (Per- 
sonal Property  Law),  including  section  148  thereof,  applies  fully  to  con- 
tracts iot  the  future  delivery  of  goods  (sections  86,  126,  artd  148,  subd. 
3) ;  (2)  that  the  buyer,  after  ruitmciation  and  suitj  was  under  no  obli- 
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gation  to  aci^uiesce  in  the  seller's  effort  to  withdraw  that  renunciation 
or  accept  delivery  when  tendered  on  the  contract  dates ;  (3)  that  where 
the  executory  contract  renounced  related  to  goods  for  which  there  is 
an  available  market  at  tiie  time  and  place  set  for  delivery,  the  law 
does  not  require  the  vendee  to  purchase  other  goods,  give  replacing  or- 
ders, or  do  anything  to  reduce  his  damages  below  the  differences  be- 
tween the  contract  price  and  the  market  value  at  the  time  and  place  set 
for  delivery  (Saxe  v.  Penokee  Lumber  Co.,  159  N.  Y.  371,  378,  379,  54 
N.  E.  14;  Personal  Property  Law,  §  148);  (4)  that  the  rule  of  the 
vendee's  duty  to  do  what  he  can  to  mitigate  his  damage  applies  only, 
under  section  148,  to  cases  in  which  there  was  no  available  market 
where  the  goods  could  be  bought  and  sold,  at  ^e  time  and  place  of  de- 
livery, or  the  vendee  proposes  to  plead  and  prove  "special  circum- 
stances showing  proximate  damages  of  a  greater  amount"  than  "the 
difference  between  the  ccmtract  price  and  the  market  or  current  price  of 
the  goods  at  the  time  when  they  ought  to  have  been  delivered" ;  (5) 
that  section  148,  subds.  2  and  3,  do  not  authorize  the  renouncing  ven- 
dor to  plead  or  prove  "special  circumstances'*  showing'  that  the  proxi- 
mate damages  (e.  g.,  the  loss  which  the  vendee' necessarily  sustained) 
was  less  than  the  difference  between  the  contract  price  and  market 
price,  even  though,  before  the  date  for  any  delivery  arrived,  the  vendor 
offered  to  do  that  which  would  enable  the  vendee  to  have  full  and 
prompt  performance  and  avoid  any  loss  at  all ;  (6)  that  "anticipatory 
breach"  through  announced  intention  to  withhold  performance  does 
not  fictitiously  move  the  contract  specifications  of  time  for  performance 
ahead  to  the  time  of  such  repudiation  and  enable  the  vendee  to  regard 
the  vendor  as  liable  for  failure  to  perform  a  new  obligation  to  per- 
form as  of  the  date  of  repudiation ;  "anticipatory  breach"  confers  an 
optional  right  to  sue  as  of  that  date,  but  not  of  necessity  to  recover 
damages  admeasured  as  though  the  contract  called  for  performance  as 
of  that  date  (Roper  v.  Johns(m,  L.  R.  8  Com.  PI.  167,  Brown  v.  MuUer, 
L.  R.  Ex.  319;  Josline  v.  Irvine,  30  L.  J.  Ex.  78;  Boorman  v.  Nash, 
9  B.  &  C.  145 ;  Leigh  v.  Paterson,  8  Taunt.  540) ;  and  (7)  that  al- 
though, in  an  "action  for  failing  to  deliver  goods,"  subdivi.sion  2  of 
section  148  provides  that  "the  measure  of  damages  is  the  loss  directly 
and  naturally  resulting  in  the  ordinary  course  of  events  from  the  sell- 
er's breach  of  contract,"  this  is  applicable  to  goods  for  which  "there 
is  an  available  market,"  as  for  the  goods  here  in  controversy,  only  upon 
taking  into  account  the  provisions  of  subdivision  3,  by  which  the  buyer 
of  such  goods  is  entitled  to  receive  at  least  the  difference  between  the 
contract  price  and  the  market  price"  at  the  time  and  place  of  delivery, 
and  may  recover  a  greater  sum  by  pleading  and  proving  special  circum- 
stances showing  that  his  actual  proximate  loss  was  greater,  than  that 
difference  (Sedgwick  on  Damages  [9th  Ed-l  vol.  2,  §  636d  et  seq. ; 
Williston  on  Sales,  ,§§  584-587,  599;  Wald's  Pollock  on  Contracts 
[WiUiston's  3d  Ed.]  p.  369). 

^]  Novelty  attaches  to  the  instant  suit  by  reason  of  the  fact  that 
the  plaintiff  presses  his  case  to  trial  before  the  "market  or  current 
price"  at  the  times  the  goods  should  have  been  delivered  had  been  dis- 
closed by  the  arrival  of  the  specified  days.  The  rule  laid  down  in  sec- 
ticm  148,  declaratory  of  common-law  audiorities  such  as  Rodhm  v. 
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Horst,  178  U.  S.  1,  20  Sup.  Ct  780,  44  L.  Ed.  953.  WindmuUer  v. 
Pope,  107  N.  Y.  674,  14  N.  E.  436,  Todd  v.  Gamble,  14S  N.  Y.  382,  42 
N.  E.  982,  52  L.  R.  A.  225,  and  Parsons  v.  Sutton,  66  N.  Y.  92,  has  been 
often  applied  to  actions  begun  before,  but  tried  after,  the  delivery  pe- 
riod. I  cannot,  however,  regard  trial  before  the  arrival  of  part,  or  any, 
of  the  delivery  dates,  as  authorizing  the  application  of  a  different  rule 
of  damages  than  that  declared  in  section  148.  The  Masterson  Case 
and  others  like  it  do  not  state  a  rule  in  any  event  applicable  to  executory 
contracts  for  the  delivery  of  goods  commonly  (^tainable  in  the  mar- 
ket; they  state,  if  anything  with  precision,  the  rule  applicable  to  certain 
of  the  circumstances  where  "anticipatory  breach"  confers  a  right  of 
action  for  the  value  of  the  contract  l6st  through  such  repudiation — 
the  difference  between  the  contract  figure  for  performance  and  the  mar- 
ket cost  of  performance  of  contracts  outside  the  purview  of  section 
148,  subdivision  3.  In  other  words,  if  one  party  to  a  contract  is  en- 
gaged in  performing,  or  is  to  perform,  thereunder  certain  work  or  sup- 
plying certain  materials,  not  in  the  nature  of  goods  possessing  a  mar- 
ket value  within  the  purview  of  subdivision  3,  advance  renunciatiou  by 
the  adverse  party  may  be  held  to  entitle  the  contractor  to  the  value  of 
the  contract  to  him  of  the  date  when  he  was  notified  to  do  nothing  fur- 
ther thereunder;  but  the  Masterson  Case  states  no  rule  superseding 
the  plain  provisicms  of  section  148.  On  the  other  hand,  trial  in  ad- 
vance of  tiie  delivery  date  does  not  seem  to  me  to  preclude  the  award 
of  compensatory  damages,  measured  by  ascertainment  of  the  probable 
market  price  on  the  future  delivery  date.  The  question,  therefore,  be- 
comes one  of  evidence,  rather  than  of  rule;  the  difficulty  is  inherent 
in  the  doctrine  of  "anticipatory  breach,"  but  the  right  to  have  the  dam- 
age rule  applied  arises  from  acceptance  of  the  doctrine  at  all.  Error 
in  the  jury's  ascertainment  of  that  probable  current  price  on  the  future 
date  is  one  of  the  risks  which  the  vendor  assumes  in  advance  renuncia- 
tion and  the  vendee  assumes  in  seeking  trial  before  the  delivery  date 
arrives. 

In  the  case  at  bar,  therefore,  the  plaintiffs  were  entitled  to  have  the 
jury  determine  and  award  them,  at  uie  trial  four  days  after  the  delivery 
date  for  the  first  installment  of  two  cases,  the  difference  between  the 
contract  price  and  the  market  price  for  the  t^vo  cases  on  the  delivery 
date,  and  also  the  jury's  computation  of  the  same  difference  as  to  the 
quantities  deliverable  on  the  enumerated  dates  down  to  June  1st  The 
market  price  of  the  goods  for  immediate  delivery  on  the  renunciation 
date  was  not  controlling,  nor  was  the  price  at  which  the  plaintiffs  could, 
on  that  date,  have  made  replacing  contracts  for  delivery  on  the  dates 
specified  in  the  broken  contracts.  To  establish  their  damages,  tlie  plain- 
tiffs were  not  required,  on  the  renunciation  date  or  at  any  time  there- 
after, to  secure  replacing  contracts,  at  the  best  market  price  obtainable, 
for  the  whole  or  any  part  of  the  orig^l  contracts  (Saxe  v.  Pen<Aec 
Lumber  Co.,  159  N.  Y.  371,  54  N.  E.  14) ;  nor  were  they  required  to 
show  the  market  price  for  the  whole  quantity  of  the  agreed  shipments, 
by  the  indicated  installments,  if  sought  to  be  procured  from  others 
(Dana  v.  Fielder,  12  N.  Y.  40,  62  Am.  Dec  130). 

The  plaintiffs  would  have  had  a  right,  I  think,  although  that  is  not 
necessarily  decided  here,  to  fix  definitely  the  measure  of  their  damage 
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by  securing  repladng  orders  for  the  whole  contract  quantity,  as  soon 
as  possible  after  renunciation,  although  it  has  been  held  that  if  they  had 
done  so,  and  had  become  thereby  obligated  to  pay  more  than  the  mar- 
ket price  for  the  goods  on  the  delivery  date  when  it  actiially  arrived, 
they  could  recover  only  the  difference  between  the  original  contract 
price  and  the  price  on  die  delivery  date,  no  matter  what  replacii^  con- 
tracts had  fairly  cost  them  at  the  time  of  renunciation.  York  Draper 
M.  Co.  V.  Luck,  6  Kan.  App.  629,  49  Pac.  788.  What  the  market  or 
currrat  price  of  the  ^oods  in  suit  would  probably  be  uf>on  the  dates 
enumerated  in  the  original  contracts  would  be  for  the  jur^  to  deter- 
mine, as  best  it  could,  From  the  evidence  adduced  on  eitlier  ude.  Such 
a  determinati(»i  is  at  least  no  more  speculative,  difficult,  and  uncertain 
than  a  discharged  employe's  probable  earnings  during  the  portion  of 
a  contract  unexpired  at  the  time  of  trial. 

[9]  The  market  price  and  conditions  on  the  first  delivery  date  would 
obviously  be  admissible  in  the  case  at  bar ;  likewise  proof  as  to  those 
prices  and  conditions,  before  and  after  that  date,  down  to  the  day  of 
trial.  The  market  price  on  the  day  of  renunciation  would  thus  be  ad- 
missible, if  not  palpably  too  remote.  It  would  not  be  binding  on  the 
jury,  or  fix  automatic^ly  the  extent  of  the  recovery,  as  the  plaintiffs 
claun,  although,  in  the  absence  of  proof  as  to  later  prices  uid  condi- 
ticms,  it  might  sustain  a  verdict  based  on  that  figure  on  the  th«)ry  of 
the  presumed  continuance  of  a  condition  not  shown  by  the  vendor  or 
vendee  to  have  changed,  even  as  the  discharging  employer  has  the 
burden  of  showing  that  his  liability  should  be  diminished  by  earnings 
of  the  discharged  employe  during  the  remainder  of  the  contract  term. 

[10]  Proof  that  inquiries  among  dealers  in  the  goods  had  led  to  the 
quoting  of  a  price,  and  the  actual  purchase  of  goods  at  the  price,  even 
for  less  than  the  contract  quantity,  would  be  admissible,  if  relating  to 
a  time  not  too  remote.  Goldstein  v.  Arkell  &  Douglas,  Inc.,  Sm>reme 
Court,  Trial  Term,  New  York  Law  Journal,  March  30,  191^^  "A 
price  list  stating  the  price  at  which  a  manufacturer  will  sell,  or  state- 
ments of  dealers  in  answer  to  inquiries,  are  competent  evidence  of  the 
market  price  of  a  marketable  commodity ;  and  this  is  a  common  way  of 
ascertaining  or  establishing  a  market  price."    Harrison  v.  Glover,  72 


[11, 12]  Competent  evidence  of  the  price  at  which,  at  the  time  of 
trial,  orders  could  be  placed  with  responsible  firms  for  delivery  of  the 
l^oods  on  the  remainii^  delivery  dates  ss>ecified  in  the  renounced  con- 
tracts, would  be  admissiUe— not  on  the  theory  of  mitigation,  but  as  an 
aid  to  the  jury  in  reaching  a  conclusion  as  to  what  the  price  will  prob- 
ably be  on  the  eventual  dates.  Competent  evidence  would  be  admissi- 
ble of  prospective  changes  in  conditions  affecting  market  value  before 
the  delivery  dates — conditions  of  supply,  demand,  and  the  like. 

[lS]  On  the  other  hand,  the  offer  of  the  defendant,  at  the  end  of 
December,  to  withdraw  its  repudiation  and  make  deliveries  on  the  con- 
tract dates  at  the  contract  price,  does  not  seem  to  me  "material  or  cwn- 
petent  upon  the  issue  before  die  jury.  Such  an  offer  could  have  no 
ccKUpetency  or  bearing,  as  we  have  seen,  unless  as  index  of  market 
price  on  the  delivery  dates  from  February  15th  to  June  1st.  Emanat- 
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ing  as  it  did  from  the  defendant  in  the  action,  after  the  vendee  had 
treated  the  contracts  as  broken  by  renunciation  and  had  brought  suit 
therefor,  the  offer  of  the  defendant  has  only  the  status  of  a  December 
offer  of  replacing  contracts,  and  it  comes  from  a  source  so  interested 
and  provocative  of  such  suspicion  that  the  courts  have  commonly  de- 
nied it  admission  to  the  record  at  all  on  the  question  of  market  value. 

In  view  of  the  visor  and  ability  with  which  the  foregoing  aspects  of 
the  case  have  been  discussed  in  the  submitted  briefs,  it  has  seemed  fair 
to  make  a  summary  of  my  conclusions  ctmceming  them.  In  a  number 
of  respects  which  need  not  be  itemized  the  rulings  made  upon  the  trial 
will  be  perceived  to  have  been  radically  at  variance  with  what  should 
have  been,  in  the  light  of  the  conclusions,  enforced  by  a  more  careful 
examination  of  the  subject.  It  follows  that  the  verdict  rendered  should 
be  set  aside,  and  the  case  restored  for  retrial. 

An  order  to  this  effect  may  be  submitted,  setting  the  case  down  for 
trial  before  me,  in  Trial  Term  Part  III,  on  April  12,  1917,  or  sooner, 
if  mutually  desired. 


In  re  MACK'S  ESTATB. 
(Surrogate's  Court,  Orange  County.  April  17,  ]917.) 

1.  BXECUT0B8  AND  AumNifftaATOBS  ^»32(2) — ^Revocation  of  Letters — Right 

TO  Sue — "Pkbson  Inteebsted." 

Under  Code  Civ.  Proc.  |  2C69,  a  proceeding  to  revoke  letters  of  ad- 
ministration cannot  be  maintained,  except  by  a  creditor  or  person  lDt««8t- 
ed  In  the  estate  of  the  deceased,  and  under  section  2768,  a  "person  inter^t- 
ed"  Is  an?  person  entitled  to  a  share  in  the  estate  as  husband,  wife, 
legatee,  next  ot  kta,  heir,  devisee,  assignee,  grantee  or  otberwise,  except 
as  a  creditor. 

[Ed.  Note. — For  ottier  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  88  201-212. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Suies. 
Person  Interested.] 

2,  EXECUTOBS  AND  AdUIKIBTRATOBS  «=b82C2)— RKVOCATION  of  LnTEBS — ^RlOUT 

TO  Sue — "Pebson  Entitled." 

Under  Code  Civ.  Proc.  8  2670,  providing  that  on  the  wife's  death  the 
husband  stiall  have  all  household  furnishing  and  clothing,  and  domestic 
animals  to  certain  limited  amounts,  and  that  such  articles  stiall  not  be 
deemed  assets,  where  the  husband,  believing  false  representations  as  to 
the  character  of  the  Instrument,  assigned  all  his  right  in  the  wife's  estate, 
except  such  exempted  article,  he  was  not  a  person  Interested,  and  oould 
not  have  the  letters  of  administration  revoked. 

[Ed.  Note.— For  other  cases,  aee  Executors  and  Administrators,  Cent. 
Dig.  8$  201-212.] 

Proceeding  by  John  J.  Mack,  in  the  estate  of  Mary  Furman  Mack, 
deceased,  to  revoke  letters  of  administration  granted  to  Burr  Furman. 

Proceeding  disn\issed. 

A.  J.  Fowler,  of  Newburgh,  for  petitioner. 
A.  S.  Embler,  of  Walden,  for  respondent. 
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SMITH,  S.  This  proceeding  is  instituted  by  John  J.  Mack,  hus- 
band of  the  deceased,  Mary  Furman  Mack,  to  revoke  letters  of  admin- 
istration heretofore  granted  by  this  court  to  Burr  Furman,  brother  of 
deceased,  on  the  ground  that  his  appointment  was  obtained  by  a  false 
su^estion  of  a  material  fact. 

The  deceased  died  possessed  of  an  accotmt  in  Newburgh  Savings 
Bank  amounting  to  about  $2,700  and  certain  household  furniture, 
clothing,  and  domestic  animals.  The  petitioner  claims,  in  substance, 
that  his  brother-in-law,  the  respondent,  informed  him  that  the  account 
was  a  joint  one,  belongin|f  to  the  deceased  and  her  mother;  that  the 
surrc^te  would  not  appmnt  any  person  interested  in  the  fund  as  ad- 
ministrator, and  suggested  that  he  be  appointed;  that  it  would  be 
necessary  for  petitioner  to  sign  a  waiver  of  his  right  to  be  appointed 
administrator;  that  the  paper  was  thereafter  signed  by  petitioner, 
which  now  appears  to  be  an  assignment  of  said  bank  account  from 
petitioner  to  his  mother-in-law ;  and  that  these  facts  warrant  a  decree 
of  this  court  revoking  such  letters  of  administration. 

[1]  The  proceeding  cannot  be  maintained  by  petitioner,  unless  he  is 
"a  creditor  or  person  interested  in  the  estate"  of  the  deceased  (section 
2569,  Code  Civ.  Proc.).  Subdivision  11  of  section  2768  of  the  Code 
of  Civil  Procedure  defines  a  "person  interested"  as : 

"Every  person  entitled  •  •  •  to  share  in  the  estate  •  •  •  as  hus- 
band, wife,  legatee,  next  of  Mn,  heir,  devisee,  assignee,  grantee  or  other- 
wise except  as  a  credltcv."  ^ 

It  is  not  claimed  that  the  petitioner  is  a  creditor  of  the  estate. 

This  proceeding  must  be  dismissed  because  petitioner  is  not  a  "per- 
son interested"  in  the  estate,  and  therefore  not  entitled  to  institute  the 
proceeding.  He  has  assigned  the  entire  estate,  except  certain  house- 
hold furniture,  clothing,  and  domestic  animals. 

[2]  Section  2670  of  the  Code  of  Civil  Procedure  provides,  in  part, 
as  follows: 

"If  a  person  having  a  family  die,  leaving  a  •  •  ♦  husband,  •  •  ♦ 
the  following  articles  shall  not  be  deemed  assets,  but  mnst  be  *  *  *  set 
off  to  such   •   •   •   httstmnd:   •   •  • 

"1.  All  *  *  *  household  fnmlture,  -  •  •  •  and  the  dothlng  of  tlie 
deceased,  in  all  not  exceeding  In  value  five  hundred  dollars. 

"2.    •    •  « 

"3.  Domestic  animals  •  •  *  not  exceeding  in  valtie  one  hundred  and 
afty  dollars." 

The  household  furniture,  clothing,  and  domestic  animals  possessed 
by  deceased  did  not  exceed  in  value  the  respective  amounts  above  stat- 
edy  and  therefore  this  property  cannot  be  ccmsidered  in  determining  the 
question  as  to  whether  or  not  the  petitioner  is  a  "person  interested"  in 
the  estate,  because  the  property  named  cannot  be  considered  assets  of 
the  estate. 

The  remainder  of  the  estate  consists  of  the  bank  account  heretofore 
referred  to.  Having  assigned  this  to  his  mother-in-law,  petitioner  is 
not  "a  person  interested"  in  this  estate.  Woodruff  v.  Woodruff,  3 
Dem.  Sur.  505. 

Proceeding  dismissed,  with  costs  to  be  taxed. 


iM  HBW  TOBE  SUPPLnCINT 
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An  Inheritance  tax  appraisement,  valuing  decedent's  one-half  Interest  in 
real  estate  at  half  the  entire  property's  value.  Is  erroneous,  where  uncon- 
tradicted evidence  established  that  a  half  interest  was  vrorth  leas  than 
one-half  value  of  entire  tract 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent.  Dig.  |  1717.] 

In  the  matter  of  the  estate  of  Meyer  Loeb.  From  an  order  fixing 
inheritance  tax,  a^eal  is  taken.  Order  reversed,  and  appraiser's  re- 
port remitted. 

Emanuel  Jacobus,  of  New  York  City,  for  executors. 

Thos.  E.  Rush,  of  New  York  City,  for  state  comptroller. 

COHALAN,  S.  This  is  an  appeal  fn»n  an  order  fixing  tax  upon 
the  ground  that  tlie  appraiser  erred  in  his  valuation  of  decedent's  real 
estate.  An  expert  employed  by  the  state  comptroller  submitted  an 
affidavit  giving  his  estimate  of  the  value  of  certain  real  estate  of  which 
the  decedent,  was  entitled  to  a  one-half  interest,  but  he  did  not  give 
the  value  of  the  one-half  interest.  On  behalf  of  the  estate  an  affidavif 
was  submitted  giving  the  opinion  of  another  expert  as  to  the  value 
of  the  one-half  interest.  It  appeared  from  the  evidence  of  this  ex- 
pert that  the  value  of  tlie  one-half  interest  is  less  tfian  one-half  the 
value  of  the  entire  plot. .  The  appraiser  disregarded  this  evidence  and 
ascertained  the  value  of  decedent's  one-half  interest  to  be  one-half 
the  value  of  the  entire  plot  as  appraised  by  the  state  comptroller's  ex- 
pert. This  was  incorrect,  as  the  only  evidence  before  him  was  to  the 
effect  that  the  one-half  interest  is  worth  less  than  one-half  the  value 
of  the  entire  plot. 

llie  order  fixing  tax  will  be  reversed,  and  the  appraiser's  report 
remitted  to  him  for  the  purpose  of  ascertaining  the  value  of  decedent's 
one-half  interest  in  the  real  estate  of  which  he  died  seised.  Settle  or- 
der on  notice.   
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(Supreme  Court,  Appellate  Term,  First  Department    April  26,  1917.) 

B^VDs,  Statote  or  4=>128— Checrs~Faii.ube  or  Cohbioisation. 

Where  a  diecfc  was  glren  for  tbe  first  month'a  rent  of  the  pronlsea 
nnder  a  verbal  letUng  for  five  years,  and  the  receipt  girai  by  the  ieaaar 
did  not  comply  with  the  requirements  of  the  statute,  and  a  fonn  of  lease 
was  subsequently  tendered  by  the  lessor  to  the  lessee  for  execution,  but 
tbe  latter  refused  to  tAga,  solely  because  of  the  high  rate  of  the  Insur- 
ance that  wonld  be  Imposed  on  taking  possession,  the  lessee  could  not 
defeat  recovery  on  the  check,  on  the  ground  that  the  lease  was  within 
the  statute  of  frauds  (Beal  Property  Law  [Consol.  Lews,  c.  SO]  i  259). 

[Ed.  Note.— For  other  cases,  see  Frauds.  Statute  of,  Cent.  Dig.  H  83, 
278.1 

Appeal  from  Maxiidpal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Samuel  Rouse  against  H.  Halper,  Incorporated.  From  a 
judgment  for  plaintifi,  defendant  appeals.  Affirmed. 

Argued  February  term,  1917,  before  GXJY,  PHILBIN,  and  MUL- 
LAN,  JJ. 

David  h.  Podell,  of  New  York  City,  for  appellant 
Ralph  V.  Wechsler,  of  New  York  City,  for  respondent 

GUY,  J.  In  this  action  by  payee  against  drawer  of  check  given  for 
the  first  month's  rent  of  premises  under  a  letting  thereof  for  five  years, 
the  defendant  pleaded  no  consideration  because  the  agreement  was 
void  under  the  statute  of  frauds ;  also  that  the  contract  was  induced 
by  fraudulent  representations  on  the  part  of  the  plaintiff.  The  check 
was  presented  for  payment  to  the  bank  upon  which  it  was  drawn; 
but  the  defendant  had  stopped  payment 

There  was  a  complete  failure  on  defendant's  part  to  establish  the 
defense  of  fraud ;  so  it  is  only  necessary  to  consider  the  defense  of 
no  ctmsideratton  in  connection  with  &e  statute  of  frauds.  At  the 
time  plaintiff  received  the  check  he  signed  and  gave  to  defendant's 
president  a  paper,  in  the  form  of  a  receipt,  which  stated  the  parties, 
the  term  of  the  lease,  and  the  agreed  rental.  It  also  contained  a 
diagram  of  the  property,  and  stated  that  the  covenants  of  the  lease 
were  to  be  "the  usual  term  of  the  Gilsey  form."  A  form  of  lease 
was  subsequently  tendered  by  plaintiff  to  defendant's  president  for 
execution;  but  the  latter  refused  to  sign  the  paper  on  behalf  of  the 
defendant,  not  because  he  objected  to  any  of  the  covenants  contained 
in  the  proposed  lease,  but  solely  by  reason  of  the  high  rate  of  insur- 
ance that  would  be  imposed  on  taking  possession  for  the  transaction 
of  defendant's  business. 

Assuming  that  the  so-called  receipt  does  not  comply  with  the  re- 
quirements of  the  statute  (Real  Property  Law,  §  259;  1  McAdam, 
Land,  and  T.  [4th  Ed.]  p.  189;  Sherry  v.  Proal,  206  N.  Y.  726,  100 
N.  K.  421),  the  defense  of  no  consideration  was  not  established.  In 
Fleischman  v.  Plock,  19  Misc.  Rep.  649, 44  N.  Y.  Supp.  413,  an  action 
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on  a  check  given  by  defendant  as  part  consideration  for  the  transfer 
of  an  interest  in  real  property,  this  court  reaffirmed  the  rule  that 
money  actually  paid  in  advance  by  the  vendee  to  the  vendor  under  a 
verbal  contract  for  the  sale  of  lands  cannot  be  recovered  back,  upon 
the  theory  that  the  infirmity  of  the  agreement  worked  a  failure  of  con- 
sideration, where  the  vendor  is  prepared  to  perform,  and  held  that, 
where  the  vendor  is  prepared  to  perform,  the  attitude  of  the  vendor, 
in  so  far  as  the  statute  affects  it,  is  the  same  when  he  defends  an 
acti(»i  for  the  return  of  the  purchase  price  as  when  he  stands  as  a 
suitor  upon  the  promise  to  pa^ ;  that  in  neither  situation  is  he  required 
to  rely  upon  a  contract  in  writing  within  the  statute,  since  in  each  case 
the  vendee,  alleging  a  faflure  of  consideration,  ei&er  for  his  case  in 
chief  or  for  defense  to  the  instrument,  has  the  burden  of  establish- 
ing the  fact,  and  the  presence  of  the  consideration  is  made  to  appear 
in  either  aspect  through  the  vendor's  ability  and  readiness  to  perform 
the  actual  agreement,  which  the  statute  does  not  operate  to  render 
infirm,  except  at  an  election,  the  right  to  which  is  abandoned  by  the 
only  party  possessing  it.  The  right  of  a  lessor  of  real  property  un- 
der the  circumstances  is  the  same  as  that  of  .  a  vendor,  because  under 
the  terms  of  the  statute  (Real  Property  Law,  §  259)  a  contract  for 
the  leasing  of  real  property  for  more  than  one  year  is  coupled  with 
an  agreement  for  the  sale  of  real  property  or  of  any  interest  tl\erein. 

The  defendant  having  repudiated  its  agreement  upon  grounds  for 
which  the  plaintiff  was  in  no  way  responsible,  it  was  not  necessary 
for  the  plaintiff  to  make  a  formal  tender  of  a  lease  at  the  trial. 

Judgment  affirmed,  with  $25  costs.   All  concur. 


JOHN  T.  WOODRTJFP  &  SONS  v.  LEMBECK  &  BETZ  BAGLB  BREWING 


(SuiHreine  Court,  Appellate  Term,  Flrat  D^rtment.   April  24^  1817.) 

GOITTBACTB  «SOl90<l) — UONSTBUCTION — PLUUBINO  GONTBAOt. 

Plumbliig  Bpedflcatimia.  requiring  plaintiff  to  cDnnect  present  sewer  In 
a  certain  manner  as  "shown  on  plan,"  and  providing  that  anything  shuven 
on  the  plans  should  be  done  without  extra  charge,  required  underground 
sewer  connections  where  the  phuis  so  Indicate,  although  defendant's 
exlsUng  sewer  was  several  feet  above  the  ground. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  U  884-885,  887- 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  John  T.  Woodruff  &  Sons  against  the  l^embeck  &  Betz 
Eagle  Brewing  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed,  and  new  trial  ordered. 

Argued  April  term,  1917.  before  GUY,  COHALAN,  and  DELE- 
HAN  TY,  JJ. 

Milne,  Blake,  McAneny  &  Durham,  of  New  York  City  (Knowlton 
Durham  and  Qinton  H.  Blake,  Jr.,  both  of  New  York  Qty,  of  counsel), 
for  appellant 

M.  Carl  Irvine,  of  New  York  City,  for  respondent  " 
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GUY,  J.  Plaintiff  sues  to  recover  balance  alleged  to  be  due  upon  a 
contract  for  the  making  of  alterations  to  defendant's  building.  De- 
fendant denied  performance,  and  the  principal  items  in  dispute  were  as 
to  sewer  connections  and  cellar  excavation. 

The  plumbing  specifications,  drawn  by  plaintiff,  required  plaintiff, 
under  the  head  of  "Drainage  System,"  to  ''connect  present  sewer  with 
a  four-inch  N.  H.  C.  I.  drain,  with  trap,  double  clean-outs,  fresh  air 
inlet,  continuing  to  soil  descent  line,  branching  off  to  the  four-inch 
leader,  with  running  traps,  etc.,  as  shown  on  plan,  and  as  required  by 
law."  The  plan  showed  that  the  soil  pipe  in  the  building  was  to  be 
carried  down  below  the  level  of  the  cellar  floor,  at  which  point  there 
was  to  be  installed  a  trap,  and  from  there  a  direct  connertion  to  the 
street  sewer.  Plaintiff  claimed  that,  as  the  existing  house  sewer  was 
suspended  several  feet  from  the  cellar  floor  on  the  wall  of  the  build- 
ing, above  the  street  level,  all  plaintiff  was  required  to  do  was  to  make 
the  necessary  connections  with  that  existing  house  sewer,  and  follow- 
ing its  theory  the  above  requirements  as  shown  on  the  plan  were  ig- 
nored. 

The  specifications  provide  that  "the  drawings"  and  specifications  are 
intended  to  co-c^erate,  and  anything  herein  omitted  and  shown  on  the 
plans,  or  vice  versa,  the  same  shall  be  done  without  extra  charge.*' 
Further,  the  specifications  call  for  excavaticKi  for  sewer  pipe  and  for 
refilling  excavation  and  the  ramming  down  of  the  soil,  and  they  also 
require  that  the  cellar  floor  be  pitched  toward  the  house  trap,  none  of 
wMch  work  was  done  by  plaintiff  in  the  performance  of  the  contract. 
It  is  evident  that,  whether  the  words  "present  sewer,"  as  used  in  the 
specifications,  refer  to  the  house  sewer  or  the  street  sewer,  the  fact 
that  the  specifications  provided  for  the  connections  to  be  made  "as 
shown  on  plan"  requires  the  construction  that  plaintiff  was  bound  by 
its  undertaking  to  do  the  work  in  question  as  shown  on  the  plan ;  and 
it  was  therefore  error  for  the  court  to  refuse  to  charge  the  jury  that 
the  plans  and  specifications  required  that  the  sewer  connections  be 
placed  below  the  cellar  floor. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pelant to  abide  the  event.  All  concur. 


(Sapreme  Coart,  Aivellate  Term,  UnC  Depeztment.    A^U  94,  1&17.) 

1.  BCasrb  ahd  Skbvant  ^»37 — Breach  of  Contract — Detenbks. 

In  tbe  servant's  action  for  breach  of  an  employmrat  contract,  the 
master,  can  avoid  UabllUy  only  by  evidence  controrertlng  the  contract, 
or  of  discharge,  or  of  jnstmciiUon. 

[Bd.  Note. — For  other  cases,  see  Master  and  Sesrant,  Cent  Dig.  H  12* 
48.1 

2.  BIabtib  and  Sebvant  0=»3&(2) — Breach  or  Oortbaoiv— DEFENSEa— Plead- 

uta. 

In  servant's  action  for  breach  of  employment  contract,  where  tbe  em- 
ployer tolled  to  plead  Jvstlfleatlon,  the  senrant's  unexplalaed  conduct  In 
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not  performlnK  bis  doUea  tor  aaj  pertod  pxior  to  Us  discharge  cannot  be 
urged  as  a  justification  for  the  discbarge. 

[Ed.  Note.— For  otber  cases,  see  Blaster  and  Serrant,  Cent.  Dig.  U 
12,46.] 

8.  Masixr  Aim  Srbvart  «es>40^— Eicfi.otiibiit  Ooktuoxs-— Bbxach — En- 

DBNCK — AdMISSIBILITT. 

In  a  serrant's  action  for  breadi  of  the  einpl<9™»t  ctmtract,  where 
the  cessation  of  perfomiance  was  nnexidalned,  tin  serrant  should  have 
been  permitted  to  show  the  reaaons  ttierefor,  and  etidenos  that  master 
discharged  Mm  was  admissible. 

[Dd.  Note.— For  otber  eases,  see  Mast«  and  Serrant,  Oent  Dig.  |  48J 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Theodore  De  Witt  Moore  against  the  German  Artistic 
Weaving  Company.  From  an  order  denying  plaintiff's  motion  for  an 
order  granting  a  new  trial,  and  vacating  judgment  dismissing  the 
complaint,  plaintiff  appeals.  Reversed,  judgment  vacated,  and  new 
trial  granted. 

Argued  April  term,  1917.  before  GUY,  COHALAN,  and  DELE- 

HANTY,  JJ. 

S.  Sidney  Smith,  of  New  York  City  (George  E.  Morgan,  of  New 
York  City,  of  counsel),  for  appellant. 
Feltenstein  &  Rosenstein,  of  New  York  Oty,  for  respondent: 

COHALAN,  J.  Plaintiff  sued  to  recover  damages  for  the  breach 
of  a  written  contract  of  employment.  Under  the  terms  of  the  con- 
tract the  defendant  agreed  to  employ  the  plaintiff  for  a  term  of  one 
year  from  October  1, 1915,  at  a  salary  of  $3,600  a  year,  payable  in  equal 
monthly  installments  at  the  end  of  each  month.  The  plaintiff  received 
compensation  under  the  contract  up  to  the  1st  day  of  May,  1916,  at 
whidi  time  he  claims  he  was  dischai^ed.  He  proved  that  at  that 
time  the  president  of  the  defendant  corporation,  in  an  interview  had 
with  the  plaintiff,  stated  that  he  would  pay  him  for  the  month  of  May 
and  no  more.  Plaintiff  further  proved  that  he  made  diligent  efforts  to 
secure  other  employment  during  the  unexpired  term  of  the  contract, 
and  that  his  success  in  this  respect  was  measured  by  the  sum  of  $250. 
The  plaintiff  endeavored  to  show  that-he  had  been  prevented  from  per- 
forming the  duties  called  for  under  the  contract  by  one  of  the  officers 
of  the  defendant  corporation.  This  he  was  not  permitted  to  do,  and  a 
motion  was  made  by  the  defendant  to  dismiss  the  ctmiplaint,  on  the 
ground  that  it  affirmatively  appeared  that  the  pUiiftiff  had  not  per- 
formed the  obligations  of  his  contract  The  moticm  was  granted,  and 
an  exception  was  taken  thereto. 

[1,2]  As  the  action  was  one  for  the  breach  of  a  contract  of  em- 
ployment, the  defendant  could  avoid  liability  only  by  evidence  con- 
troverting the  contract  of  employment,  or  the  evidence  of  discharge, 
or  by  showing  new  matter  justifying  the  same.  The  unexplained  con- 
duct of  tiie  plaintiff  in  not  performing  his  duties  under  the  contract 
for  any  period  prior  to  his  discharge  may  not  be  urged  as  a  justifica- 
tion for  such  discharge,  for  the  reason  that  no  justification  was  pleaded. 
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[8]  The  trial  court  was  of  the  opinion  that  there  was  a  "cessation  of 
performance"  of  the  terms  of  the  contract,  for  which  there  could  be 
no  liability;  but,  if  there  was  such  a  failure  of  performance  of  the 
terms  of  tiie  contract,  the  plaintiff  ^ould  have  been  permitted  to  show 
reasons  for  the  same,  or  proof  should  have  been  adduced  by  the 
defendant  to  show  Uiat  the  plaintiff  refused  to  continue  in  the  de- 
fendant's emi^oyment.  Moreover,  plaintiff  had  been  paid  beyond  the 
time  when  it  is  asserted  he  refused  to  continue  his  employment,  and 
up  to  the  time  beyond  which  the  president  of  the  defendant  corpora- 
tion declared  that  the  plaintiff  would  receive  no  further  salary. 

The  order  ai^aled  from  should  be  reversed,  judgment  vacated,  and 
a  flew  trial  granted,  witti  costs  to  the  appellant  to  abide  the  event.  All 
concur. 


(Sujmme  Goort,  Appellate  Plvlsfon,  First  Department.   April  20,  191T.) 

1.  AanoHiCENXB  n>B  Bsnanr  of  CuDnoM  ^saSath-V^xjmjtMar  Comvbt- 

ARcee — Becovi%t  bt  Tbusisb — Statutb. 

A  trustee  for  creditors  may  maintain  an  action  under  Personal  Prop- 
erty Uiw  (Gonsol.  Laws,  c.  41)  8  19,  providlDg  that  a  person  who  fraudu- 
Imtly  receives,  takes,  or  In  any  manner  Interferes  with  the  personalty 
of  an  insolvent  individual  Is  liable  to  the  trustee  t<x  the  same  or  Its 
value,  etc,  to  recover  money  transferred  in  fraud  <hC  the  rights  of 
creditors,  etc,  wltbout  the  recovwy  of  a  judgment  against  the  lU8oIv«it 
debtor. 

lEA.  Note.— For  other  cases,  see  AssignntentB  for  Benefit  of  Creditors, 
CSent.  Dig.  ||  751-754.] 

2.  Bankbuptct  «s»387— <^MPosi'noN  with  CBSnnoas — Riobt  ov  Action. 

If  a  tWDkrupt  failed  to  comply  with  his  composition  agreement  with 
creditors,  the  latter  would  have  an  action  thereon  against  blm. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  S§  603-606,  607- 
616.1 

3.  ASSIONMBNTS  FOB  BENEFIT  OV  CRBDITORS  ^»228 — COMPOSITION  IN  BANK- 

BUPTOT — BbCOVEBT  OF  FSAUDTTIXNT  TBANSFEB— STATUTE — "TBUSTEE  FOB 

Cbeditobs." 

A  liquidating  trustee,  to  whom  the  ass^  ot  a  benkrapt  are  transferred 
pursuant  to  a  composition  agreement  duly  approved  t>y  the  bankruptcy 
court,  is  a  "trustee  tot  credltMs,"  and  authorized  by  Personal  Property 
Law,  t  19,  to  maintain  an  action  to  set  aside  a  fraudulent  transfer  by 
the  bankrupt,  despite  Bankr.  Act  July  1,  189«,  c.  541,  i  14,  30  Stat.  550 
{V.  S.  Comp.  8t  1018,  9  95^),  declaring  that  on  execution  of  a  composl- 
tl<xi  agreement,  the  bankrupt  shall  become  dlachai^ed  from  all  his  prov- 
able debts,  for  though  the  debts  are  conclusively  deemed  to  have  Been 
discharged  while  the  composition  agreement  stands,  the  discharge  is  per- 
sonal to  the  debtor,  and  does  not  prevoit  the  recovery  of  property  from 
a  fraudulent  assignee. 

[Ed.  Note.— For  other  eases,  see  AasignmcaitB  tor  -Beneflt  of  CredUora. 
Cent.  Dig.  fl  761-754.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Kobre  Assets  Corporation  against  Hyman  D.  Baker 
and  others.  From  an  ortier  denying  defendant  Baker's  motion  for 
judgment  on  the  pleadings,  defendants  appeal.  Affirmed. 
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Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 

SMITH,  and  DAVIS,  JJ. 

J.  A.  Seidman,  of  New  York  City,  for  appellant. 
Virginius  Victor  Zipris,  of  New  York  City,  for  respondent. 
George  Edwin  Joseph,  of  New  York  City,  for  defendant  Kobre  as 
administratrix. 

LAUGHLIN,  J.  The  point  presented  by  the  motion  was  whether 
a  cause  of  action  is  stated  against  appellant,  and  as  I  view  it  that  pre- 
sents ultimately  two  questions  of  law.  They  are  whether  a  liquidat- 
ing trustee,  to  whom  the  assets  of  a  bankrupt  are  transferred  pursu- 
ant to  a  composition  agreement  duly  approved  by  the  federal  court, 
is  a  trustee  for  creditors,  and  authorized  by  section  19  of  the  Per- 
sonal Property  Law  (chapter  41  of  the  Consolidated  Laws)  to  main- 
tain an  action  to  set  aside  a  fraudulent  transfer  by  the  alleged  bank- 
rupt, notwithstanding  the  provisions  of  section  14  of  the  Bankruptcy 


Act  of  1898  (30  Stat.  550,  c.  541  [U.  S.  Comp.  St.  1913,  §  9598]),  by 


which  it  is  declared  that  upon  the  execution  of  a  composition  agree- 
ment the  bankrupt  shall  become  discharged  Trom  all  his  provable 
debts;  and,  if  the  action  be  not  authorized  on  that  theory,  whether 
such  liquidating  trustee  becomes  vested  with  title  and  authority  the 
same  as  a  trustee  in  bankruptcy,  who  could  by  virtue  of  the  bankruptcy 
statute  maintain  the  action. 

The  allegations  of  the  compldnt  material  to  the  decision  of  the  ap- 
peal are  in  substance  as  follows:  That  Max  Kobre,  whose  widow, 
being  administratrix,  has  been  permitted  to  file  a  brief,  was  conducting, 
with  his  wife  as  copartner  in  the  city  of  New  York,  a  private  bank 
which  became  insolvent,  and  on  the  4th  day  of  August,  1914,  Eugene 
Lamb  Richards,  Jr.,  as  superintendent  of  banks,  "took  possession  of 
the  choses  in  action,  assets,  property,  and  business"  of  the  bank  for 
the  purpose  of  liquidating  the  same  under  our  state  laws ;  that  2  days 
later  an  involuntary  petition  in  bankruptcy  was  duly  filed  against  the 
copartnership  as  individuals  and  as  copartners,  and  17  days  there- 
after the  federal  court  (July  appointed  said  Richards  temporary  re- 
ceiver of  the  same  property  that  he  had  taken  as  superintendent  of 
banks,  and  he  duly  qualified;  that  thereafter,  and  on  October  26th, 
the  alleged  bankrupts  duly  filed  an  offer  of  composition,  and  subse- 
quently filed  an  amended  composition,  and  they  were  referred  to  the 
referee  in  bankruptcy,  who  reported  favorably  on  the  latter,  and  it 
was  duly  accepted  by  more  than  a  majority  in  amount  and  numbers 
of  the  creditors,  and  on  November  30,  1915,  on  due  notice  to  the  cred- 
itors, the  amended  composition,  which  provided  for  the  oi^anization 
under  the  laws  of  ihis  state  of  a  holding  company  to  which  all  of 
said  property  was  to  be  transferred  for  the  purposes  of  liquidation 
and  distribution,  as  provided  in  the  amended  composition  to  which 
reference  is  made  in  the  complaint,  was  duly  confirmed  and  approved, 
and  that  prior  thereto,  and  on  the  25th  day  of  May,  1915,  the  plain- 
tiff had  been  organized  under  the  laws  of  New  York  as  such  holding 
company  in  accordance  with  the  amended  composition  agi'eement; 
that  the  decree  of  die  federal  court  confirming  the  coiiq)ositi(»i  Sigrtc- 
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ment  required  tfiat  the  copartners  and  Richards  as  such  ten^rary 
receiver  transfer  and  set  over  to  the  plaintiff  "al!  choses  in  actions 
and  property  and  assets  in  their  possession  or  otherwise,  or  to  which 
said  Max  Kobre  or  his  creditors,  or  this  plaintiff  in  their  behalf,  were 
entitled  to" ;  and  the  decree  furUier  provided  that  no  provision  there- 
of should  be  so  construed  as  to  give  Kobre,  or  any  person  other  than 
the  plaintiff,  "the  right  to  retain  any  property,  chose  in  action,  or  as- 
sets to  which  the  depositors  and  creators  were  entitled  at  the  closing 
of  the  bank  and  prior  thereto,  and  that  the  plaintiff  at  any  time  there- 
after" should  have  "die  right  to  bring  any  and  all  proceedings  to  ob- 
tain the  transfer,  possession,  and  title  of  any  property,  real  or  per- 
sonal, which*  it  is  claimed  is  or  was  part  of  the  assets"  of  the  copart- 
ners, or  of  either  of  them ;  that  such  property  was  transferred  to  the 
plaintiff  in  conformity  with  the  composition  agreement  and  decree, 
but  that  at  the  time  the  bank  was  so  closed  Kobre  held  an  assignment 
from  the  Fifth  Avenue  Amusement  Company  of  a  contract,  a  copy 
of  which  is  annexed  to  the  complaint,  under  which  it  was  entitled  to 
receive  the  sum  of  $6,500  in  monthly  installments,  and  after  the 
closing-  of  the  bank,  and  after  the  filing  of  the  said  involuntary  peti- 
tion in  bankruptcy,  and  by  an  instrument  in  writing  delivered  to  ap- 
pellant, he  pretended  to  sell,  transfer,  and  assign  his  right,  title,  and 
interest  in  said  contract  to  the  appellant  without  consideration,  and 
that  said  assignment  was  executed'  by  Kobre  with  intent  to  give,  and 
was  received  by  the  appellant  with  intent  to  take,  a  preference  and 
benefit  over  and  to  the  exclusion  of  the  creditors  of  Kobre,  in  viola- 
tion of  the  provisions  of  section  60  of  the  Bankruptcy  Act  of  1898 
(chapter  541,  U.  S.  Statutes  1898  fU.  S.  Comp.  St.  1913,  §  9644J); 
and  that  at  that  time  Kobre  knew  that  he  was  insolvent,  and  the  ap- 
pellant knew  of  the  insolvency,  and  that  said  assignment  from  Kobre 
to  the  appellant  was  made  wholly  without  consideration,  and  with  in- 
tent to  defraud  the  creditors  of  the  assignor  of  the  chose  in  action  and 
of  the  moneys  due  thereunder,  to  which  moneys  the  plaintiff  is  enti- 
tled for  the  benefit  of  the  creditors,  and  that  said  assignment  was 
made  with  the  collusive  understanding  and  agreement  that  the  moneys 
due  thereunder  would  be  retained  by  the  appellant  until  the  said  bank- 
ruptcy proceeding  had  been  disposed  of,  and  that  then  the  agreement, 
or  the  moneys  due  thereunder,  would  be  returned  to  the  assignor  by 
the  appellant;  that  Kobre  failed  and  omitted  to  deliver  to  the  plain- 
tiff the  said  agreement  assigned  to  him  by  the  Fifth  Avenue  Amuse- 
ment Company,  and  by  him  assigned  to  the  appellant;  that  at  no 
time  mentioned  in  the  complaint  did  the  copartnership  or  the  members 
thereof  have  sufficient  assets,  after  the  payment  of  the  expenses  and 
disbursements  of  the  bankruptcy  proceeding,  to  pay  their  creditors  in 
full;  that  the  plaintiff,  by  virtue  of  the  provisions  of  the  composition 
agreement  and  decree  thereunder,  became  vested  with  and  is  entitled 
to  all  the  pri:^>erty  and  assets  and  choses  in  action  transferred  or  re- 
tained by  Kobre  preferentially  or  in  fraud  of  his  creditors,  and  to  all 
the  property  which,  prior  to  the  filing  of  the  petition  in  bankruptcy, 
he  could  by  any  means  transfer,  or  which  might  have  been  levied  upon 
or  sold  under  judicial  process  against  him;  and  that  there  has  become 
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due  under  said  agreement  so  assigned  to  Kobre  and  by  him  assigned 

to  the  appellant  the  sum  of  $6,500,  together  with  interest  thereon 
frcrni  the  1st  day  of  March,  1915,  and  tfiat  the  plaintiff  has  no  ade- 
quate remedy  at  law.  The  judgment  demanded  against  the  appellant 
is  to  have  the  assignment  by  Max  Kobre  to  the  appellant  declared  void, 
on  the  ground  that  it  was  preferential  and  fraudulent  as  against  the 
creditors  of  the  private  bade,  as  well  as  against  the  plaintiff,  and  that 
he  be  compelled  to  deliver  the  same  up,  in  order  that  it  may  be  can- 
celed. 

Section  60  of  the  Bankruptcy  Act  of  1898  provides,  among  other 
things,  that  a  person  shall  be  deemed  to  have  given  a  preference  if, 
being  insolvent,  he  has,  within  four  months  prior  to  the  filing  of  peti- 
tion, made  a  transfer  of  any  of  his  property,  and  the  effect  of  the 
transfer  enables  any  of  his  creditors  to  obtain  a  greater  percentage 
of  his  debt  than  any  other  of  his  creditors  of  the  same  class,  and  thal^ 
if  the  transferee  shall  have  reasonable  cause  to  believe  that  the  trans- 
fer would  effect  a  preference,  it  shall  be  voidable  by  the  trustee,  who 
may  recover  the  property  or  its  value  from  the  transferee. 

Section  12  of  the  Bankruptcy  Act  (U.  S.  Comp.  St.  1913,  §  9596) 
authorizes  the  bankruptcy  court,  either  before  or  after  the  adjudica- 
tion in  bankruptcy,  to  confirm  a  composition  offered  the  bankrupt 
and  duly  accepted  by  the  creditors,  if  the  court  is  satisfied  that  it  is 
for  the  best  interests  of  the  creditors,  and  that  the  bankrupt  has  not 
been  guilty  of  acts  or  failed  to  perform  any  of  the  duties  which  would 
bar  a  discharge,  and  that  the  offer  has  been  made  and  accepted  in 
good  faith,  and  has  not  been  made  or  procured  in  vicdation  of  any  of 
the  provisions  of  the  Bankruptcy  Law,  and  that  upon  the  confirma- 
tion "the  consideration  shall  be  distributed  as  the  judge  shall  direct, 
and  the  case  dismissed,"  and  that,  where  a  composition  is  not  con- 
firmed, the  estate  shall  be  administered  in  bankruptcy.  Section  13 
(section  9597)  provides  that  the  composition  may  be  set  aside  upon 
the  application  of  parties  in  interest,  filed  within  six  months  after 
the  confinnation  thereof,  if  it  diall  be  made  to  appear  that  fraud  was 
practiced  in  procuring  the  composition,  and  that  loiowledge  thereof  has 
come  to  the  applicant  since  the  cOTifirmation ;  and  section  14  (section 
9598)  provides  that  the  confirmation  of  a  composition  shall  discharge 
the  bankrupt  from  "debts,  other  than  those  agreed  to  be  paid  by  the 
terms  of  the  composition  and  those  not  affected  by  a  discharge."  Sec- 
tion 70  (section  9654)  of  the  Bankruptcy  Act  provides  that  a  trustee 
in  bankruptcy  shall  be  vested  by  operation  of  law  with  the  title  of  the 
bankrupt  as  of  the  date  of  adjudication,  excepting  as  to  property  which 
was  exempt,  including  property  transferred  in  fraud  of  creditors,  and 
that  the  trustee  may  avoid  any  transfer  by  the  bankrupt  which  any 
of  his  creditors  might  have  avoided,  and  may  recover  the  property  or 
its  value  unless  the  transferee  was  a  bona  fide  holder  for  value  prior 
to  the  date  of  the  adjudication,  and  that  upon  the  confirmation  of  the 
composition  the  title  to  the  property  of  the  bankrupt  "shall  thereupon 
reinvest  in  him." 

It  is  argued  on  behalf  of  respondent  that  the  creditors  have,  by  the 
six  months  limitation  prescribe!  in  section  13,  tost  any  remedy  thqr 


Digitized  by 


Sup.  Ct) 


KDBBB  IMBTB  OOBP.  V.  BAKEB 


601 


may  have  had  to  set  aside  the  confinnation  of  the  composition  iagree- 
ment  and  to  have  the  assets  administered  in  the  bankruptcy  court 
There  is  no  doubt  but  that  by  the  provisions  of  the  Bankruptcy  Act 
dted  and  the  further  provisions  of  section  47  (section  96S1)  thereof, 
a  trustee  in  bankruptcy  could  have  successfully  maintained  this  ac- 
tion (In  re  Rodgers,  125  Fed.  169,  60  C.  C.  A.  567,  11  Am.  Bankr.  R. 
79;  In  re  Butterwick  [D.  C]  131  Fed.  371,  12  Am.  Bankr.  R.  536; 
Thomas  v.  Roddy,  122  App.  Div.  851,  107  N.  Y.  Supp.  473,  19  Am. 
Bankr.  R.  873;  In  re  Kohler,  159  Fed.  871,  87  C.  C.  A.  51,  20  Am. 
Bankr.  R.  89;  Bank  of  North  America  v.  Penn  Motor  Co.,  235  Pa. 
194,  83  Atl.  622,  31  Am.  Bankr.  R.  395);  but  it  does  not  appear  that 
a  trustee  was  ai^xnnted  and  the  plaintiff  has  acquired  no  title  or  in- 
terest from  a  trustee  in  bankruptcy. 

Section  19  of  the  Personal  Property  I<aw,  which  was  taken  from 
chapter  314  of  the  I^aws  of  1858,  provides  as  follows : 

"An  executor,  administrator,  receiver,  assignee  or  trustee,  may,  for  tbe 
benefit  of  creditors  or  others  Interested  In  personal  property,  held  In  trust, 
dtsafflrm,  treat  as  TOld  and  rertst  any  act  done,  or  transfer  or  agreement  made 
hi  fraud  Of  the  rights  of  any  creditor,  Indndlng  himself.  Interested  In  such 
estate,  or  property,  and  a  person  who  fraudulently  receives,  takes  or  In  any 
manner  Interferes  with  the  personal  property  of  a  deceased  person,  or  an 
IttsolT^t  corporation,  association,  partn»8hlp  or  Individual  is  liable  to  such 
executor,  administrator,  receiver  or  trustee  for  the  same  or  tbe  value  thereof, 
and  for  aU  damages  caused  by  such  act  to  the  trust  estate.  A  creditor  oi  a 
deceased  Insolvent  debtor,  having  a  claim  against  the  estate  of  such  debtor, 
exceeding  tu  amount  the  sum  of  one  hundred  dollars,  may,  without  obtaining 
a  Judgment  on  such  claim,  In  like  manner,  tor  the  benefit  of  himself  and 
other  creditors  Interested  in  said  estate,  disaffirm,  treat  as  void  and  resist 
any  act  done  or  conveyance,  transfer  or  agreement  made  in  fraud  of  creditors 
or  maintain  an  actlcm  to  set  aside  such  act,  ocmveyance,  transfer  or  agree- 
ment." 

[1]  If  on  the  allegations  of  the  complaint  the  plaintiff  is  shown  to 
be  a  trustee  within  the  contemplation  of  the  provisions  of  said  sec- 
tion 19,  it  is  authoritatively  settled  an  action  is  authorized  without  the 
recovery  of  a  judgment  against  the  insolvent  debtor.  Southard  v. 
Benner  et  al.,  72  N.  Y.  424;  Potts  v.  Hart  et  al.,  99  K.  Y.  168,  1  N. 
E.  605;  Spelman  v.  Freedman,  130  N.  Y.  421,*  29  N.  E.  765.  It  is, 
I  think,  quite  clear  that  the  creditors  have  no  other  remedy,  and  if  this 
action  cannot  be  maintained  their  debtor  will  have  successfully  per- 
petrated a  fraud  upon  them  by  enducing  them  to  consent  to  the  com- 
position i^eement  and  then  withholding  from  the  liquidating  trustee 
property  which  he  was  in  duty  bound  to  transfer,  but  which  he  had 
secretly,  fraudulently,  and  without  consideration  transferred  to  the 
appellant  to  hold  for  him  pending  the  bankruptcy  proceeding  and  on 
the  termination  thereof  was  to  rraeliver  the  same  to  him.  Doubtless, 
while  the  composition  agreement  stands,  the  debts  are  conclusively 
deemed  to  have  been  discharged.  Cumberland  Glass  Co.  v.  De  Witt, 
237  U.  S.  447,  35  Sup.  Ct.  636,  59  1..  Ed.  1042 ;  In  re  Maytag  Mason 
Motor  Co.,  35  Am.  Bankr.  R.  160;  Broadway  Trust  Co.  v.  Manheim, 
47  Misc.  Rep.  415,  95  N.  Y.  Supp.  93 ;  Mandel  &  Co.  v.  Levy,  47  Misc. 
Rep.  147,  93  N.  Y.  Supp.  545,  14  Am.  Bankr.  R.  549  (New  Yoric 
Appellate  Term);  Consolidated  Rubber  Tire  Co.  v.  Equipment  Co., 
121  App.  Div.  764,  106  N.  Y.  Supp.  599. 
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[2]  But  such  discharge  is  personal  to  the  debtor  and  does  not  pre- 
vent the  recovery  of  property  from  a  fraudulent  assignee  (Stephenson 
V.  Bird,  168  Ala.  363,  53  South.  92,  Ann.  Cas.  1912B.  249,  25  Am. 
Bankr.  R.  909);  and  if  the  alleged  bankrupt  failed  to  comply  with 
the  composition  agreement  the  creditors  would  have  an  action  ihereon 
against  him.  In  re  Maytag-Mason  Motor  Co.  (D,  C.)  223  Fed.  684, 
35  Am.  Bankr.  R.  160,  and  Cumberland  Glass  Co.  v.  De  Witt,  supra. 
The  effect  of  the  confirmation  of  the  composition  agreement  was,  I 
think,  to  substitute  for  the  claims  of  the  creditors  against  their  debtors 
a  right  to  share  in  the  consideration  agreed  to  be  transferred  to  the 
plaintiff,  as  provided  in  the  composition  agreement.  The  creditors,  for 
the  fraud  alleged,  would  have  been  entitled  had  they  discovered  it 
and  applied  in  time,  to  have  the  composition  agreement  annulled ;  but, 
having  lost  that  remedy,  they  are  now  necessarily  confined  to  their 
rights  under  the  composition  agreement 

[3]  It  is  perfectly  clear,  on  the  allegations  of  the  complaint,  that 
the  plaintiff  under  the  composition  agreement  became  a  trustee  for  the 
benefit  of  the  creditors ;  but  whether  it  became  a  trustee  within  the 
provision  of  said  section  19  of  the  Personal  Property  Law  is  the  ques- 
tion. No  precedent  precisely  in  point  has  been  cited,  excepting  In 
re  Kass,  an  unreported  case  in  the  United  States  District  Court,  South- 
em  District  of  New  York,  decided  in  October,  1916,  in  which  it  ap- 
pears, from  a  quotation  in  the  respondent's  points,  that  it  was  held 
that  a  like  trustee  appointed  under  a  composition  agreement  was  vested 
with  the  same  authority  to  recover  property  fraudulently  transferred 
as  a  trustee  in  bankruptcy  would  have  had.  In  so  far  as  it  was  within 
the  power  of  the  debtors,  creditors,  and  federal  court  to  clothe  the 
plaintiff  with  such  authority,  I  think  it  is  to  be  inferred  from  the  al- 
legations of  the  complaint  that  such  was  their  intention. 

The  learned  counsel  for  the  appellant,  however,  argues  on  the  au- 
thority of  Agne  v.  Schwab,  l23  App.  Div.  746,  108  N.  Y.  Supp.  487, 
and  kindred  cases,  that  Kobre  could  not  have  brought  tfie  action,  and 
that  therefore  he  could  not  confer  authority  upon  the  plaintiff  to  bring 
it.  That  argument  would  apply  with  equal  force  to  an  action  brought 
by  a  trustee  in  bankruptcy,  or  by  an  assignee  for  the  benefit  of  cred- 
itors, or  by  an  executor  or  administrator  of  a  deceased  assignor ;  but 
in  those  instances  it  is  clear  that  the  action  would  lie,  notwithstanding 
the  fact  that  the  assignor  could  not  have  maintained  it  It  is  argued 
that  the  trustee  contemplated  by  the  statute  is  a  trustee  appointed 
in  general  insolvency  proceedings,  either  in  the  state  or  federal  court, 
who  represents  all  the  creditors.  That  argument  is  based  on  author- 
ities holding  that  the  assignee  therein  specified  is  an  assignee  under 
an  assignment  made  in  accordance  with  the  assignment  laws,  and  that 
a  receiver  in  supplementary  proceedings,' who  does  not  represent  all 
the  creditors,  cannot  maintain  an  action  at  law  as  for  replevin  or  con- 
version for  fM-operty  fraudulently  transferred  by  the  debtor;  and  it 
is  further  argued  that,  inasmudi  as  the  debts  have  been  discharged, 
there  are  no  creditors  to  be  represented  hy  th'e  plaintiff. 

Althou^  those  whom  the  plaintiff  represents  have  ceased  to  be 
creditors  of  die  alleged  bankrupts,  they  are  sufficiently  creditors  and 
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interested  m  the  assets  which  were  to  be  distributed  for  their  bene- 
fit to  be  classed  as  creditors  within  the  provisions  of  the  statute.  It  is 
true  that  the  transfer  to  plaintiflF  by  the  alleged  bankrupts  is  not  al- 
leged to  have  been  made  in  accordance  with  our  insolvency  laws ;  but 
it  was  made  to  terminate  proceedings  pursuant  to  the  provisions  of 
the  bankruptcy  laws,  which  were  designed  to  accomplish  a  like  pur- 
pose, namely,  the  distribution  of  the  assets  of  the  insolvent  ratably 
among  their  creditors.  The  composition  agreement  was  designed  to 
accomplish  the  same  purpose  witii  respect  to  this  property  as  if  the 
bankruptcy  proceedings  had  been  ^mtinued,  and  therefore  I  think  the 
statute  is  susceptible  of  a  construction  which  will  embrace  such  a 
trustee  as  the  plaintiflF. 

It  is  insisted  that,  since  the  cwnposition  agreement  was  only  for  the 
benefit  of  creditors  whose  claims  were  provable  in  bankruptcy,  it  does 
not  embrace  alt  of  the  creditors,  and  that  therefore  the  plaintiff  is  not 
in  a  position  analogous  to  that  of  an  assignee  for  the  benefit  of  cred- 
itors, or  a  trustee  in  bankruptcy,  or  a  general  receiver  or  trustee. 
With  respect  to  that  argument  I  am  of  opinion  that  there  is  no  pre- 
sumption that  there  were  other  creditors;  and  if  there  are  creditors 
whose  claims  were  not  provable  in  bankruptcy,  they  had  or  have  other 
renoedies  and  may  well  be  left  to  protect  thor  own  rights,  for  the 
composition  was  designed  to  embrace  precisely  what  would  have  been 
accomplished  by  the  continuation  of  the  bankruptcy  proceeding,  and, 
had  it  been  continued,  there  can  be  no  doubt,  under  the  provisions  of 
the  Bankruptcy  l^W  and  decisions  cited,  that  this  action  could  have 
been  maintained  by  the  trustee  in  bankruptcy.  Moreover,  it  has  been 
held  in  many  cases  that  a  receiver  in  supplementary  proceedings  comes 
within  the  statute,  and  although  he  does  not  represent  ^1  the  creditors 
he  may  maintain  a  suit  in  equity,  as  this  is,  to  set  aside  fraudulent 
transfers.  Stephens  v.  Meriden  Britannia  Co.,  160  N.  Y.  183,  54  N. 
E.  781,  73  Am.  St.  Rep.  678;  Porter  v.  Williams,  9  N.  Y.  -142-147, 
59  Am.  Dec.  519;  Swift  v.  Hart,  35  Hun,  128;  Bostwick  v.  Menck, 
40  N.  Y.  383;  Pettibone  v.  Drakeford,  37  Hun,  628;  see,  also,  Ull- 
man  v.  Cameron,  105  App.  Div.  163,  93  N.  Y.  Supp.  976;  affirmed 
186  N.  Y.  339,  78  N.  E.  1074,  116  Am.  St.  Rep.  553. 

It  follows,  therefore,  that  the  order  should  be  affirmed,  with  costs. 
Order  filed. 


PEOPLB  v.  BHEVITZ  et  aL 

(St^reme  Court,  Appellate  DlvlslOD,  First  D^rtnunt   AprU  IS,  1917.) 

1,  Health  ^ssSS—Labob  Law — Exits  and  Fibb  K6CAfe& 

Labor  Law,  S  79b,  as  added  by  Laws  1^14.  c.  182;  provides  that  no 
factory  shall  be  coudui.'ted  in  any  building  not  cootomdng  to  certain 
ceQulrements,  among  wblcb  is  tbat  no  point  on  any  floor  of  the  factory 
sball  be  more  tbaa  100  fpet,  or  If  there  Is  maintained  an  automatic 
i^rlnkler,  more  than  100  feet  distant  from  the  entrance  to  one  "such 
means  <hC  exit"  The  first  part  of  subsection  i;  requires  tbat  there  shall 
be  two  means  of  escape,  one  of  which  on  every  floor  above  the  ground 
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floor  shall  lead  to  or  open  upon  an  Interior  stalmy,  or  to  an  exterior 
closed  flr^roof  stairway,  and  the  other  sltoll  lead  to  a  stairway  or  iioil- 
zontal  fire  escape.  Held,  that  the  phrase  "Boch  means  at  exit"  baa  reCeiv 

ence  to  the  exits  required  In  subsection  1. 

[Ed.  Note.— For  other  cases,  see  Health,  Cent  Dig.  i  32.] 

2.  Health  ^=s>37- — BuzLDino  Reoulationb — Exits  and  Fibk  Escapes. 

Labor  Law,  S  T9b,  Is  violated  by  a  tenant  who  conducts  a'  factory  Id 
a  building  not  provided  with  such  exits,  although  he  was  not  authorized 
to  furnish  or  remedy  them. 

3.  Health  «=>37 — Buildinq  RsauLATions — Exits  and  Fire  Escapes. 

Labor  Law,  |  78b,  requires  factories  in  buildings  over  two  stories  in 
height  to  be  equipped  with  fire  escapes  or  exits  of  a  certain  character,  and 
makes,  by  section  94,  as  amended  by  Laws  1915,  c.  653,  a  tenant  re- 
sponsible for  nonobservance  of  the  provisions  of  section  79b  within  bis 
holding.  TbB  tenant  oondncted  a  ftctory  <nL  the  sixth  floor  ot  a  building 
not  e<]ulK>ed  with  adequate  exits  and  Are  esovies,  Hetdj  that  tba  tenant 
was  liable,  althou^  none  of  such  Inadequate  axita  were  located  <ml  the 
floor  occupied  by  him,  since  he  had  no  right  to  establish  his  foctoxr  In  a 
building  which  did  not  comply  with  the  law. 

Appeal  from  Court  of  Special  Sessions,  New  York  Coun^. 

Hyman  Shevitz  and  others  were  convicted  of  violatii^  the  lAbor 
Law,  and  they  appeal.  Affirmed. 

Argued  before  CLARKE,  P.  T.,  and  LAUGHLIN,  SCOTT,  DA- 
VIS, and  SHEARN.  JJ. 

Albert  De  Roode,  of  New  York  City,  for  affiants. 
Don  Carlos  Buell,  of  New  York  City>  for  the  People. 

SCOTT,  J.  The  defendant  Hyman  Shevitz  has  been  convicted  of 
a  misdemeanor  for  having  unlawfully  conducted  a  factory  in  a  build- 
ing which  does  not  conform  to  the  requirements  of  section  79b  of  the 
Labor  Law.  That  section,  so  far  as  i^evant  to  the  question  involved 
■in  this  appeal,  reads  as  follows : 

"Sec.  79th  No  ftietory  shall  be  conducted  in  any  building  her^fore  erected 
unless  sudi  building  shall  conform  to  the  fidlowlng  requirements : 

"1.  Required  Exits.  Every  building  over  two  stories  in  height  shall  be 
provided  on  each  floor  with  at  least  two  means  of  exit  or  escape  from  flre, 
remote  from  each  other,  one  of  which  on  every  floor  above  the  ground  floor 
shall  lead  to  or  open  on  an  interior  stairway,  which  shall  be  Inclosed  as  here- 
inafter provided,  or  to  an  exterior  Inclosed  fireproof  stairway.  The  other 
shall  lead  to  such  a  stairway;  or  to  a  horizontal  exit;  or  to  an  exterior 
screened  stairway ;  or  to  fire  escapes  oa  the  outside  of  the  building  In 
buildings  of  five  stories  or  less  In  height  except  that  such  flre  escapes  shall 
not  be  accepted  as  required  means  of  exit  in  such  buildings  or  lordcular 
classes  thereof  where  the  Industrial  board  finds  that  each  flre  escapes  wonld 
not  in  its  opinion  furnish  adequate  and  safe  means  of  escape  tor  the  occu- 
pants In  case  of  fire ;  or  to  outside  Rre  escapes  In  buildings  over  five  stories  in 
height  when.  In  the  opinion  of  the  Industrial  board  the  safety  of  the  occu- 
pants of  the  building  would  not  be  endangered  Qierel^.  No  point  on  any 
floor  of  such  factory  shall  be  more  than  one  hundred  feet  or  If  there  is  main- 
tained throughout  the  building  an  automatic  sprinkler  system  conforming  to 
the  requirements  of  section  83b  of  this  chapter,  and  to  the  rules  and  regula- 
tions of  the  Industrial  board  more  than  one  hundred  and  fifty  feet  distant 
from  the  entrance  to  one  sncSi  means  of  exit   •  •  • 

"2.  Btairwajt  Jncloiurea.  All  interior  stairways  serving  as  required  means 
of  exit  in  buildings  more  than  Ave  stories  in  he^t  and  the  landings,  plat- 
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forms  and  pessegewitys  connectoa  tb^wlth  slutU  be  inclosed  on  all  sldus  by 
partitloDg  of  Ore  resisting  material  extending  contlDUOusly  from  the  base- 
ment  •   •  ••• 

The  defendant  manufactured  underwear  on  the  fixth  floor  of  a 
building  in  the  city  of  New  York,  employing  there  between  40  and 
60  pe<^le.  The  building  answered  the  description  of  a  tenant  factory 
as  defined  by  section  94  of  the  Labor  Law,  and  fell  short  in  several 
particulars  of  meeting  llie  requirements  of  section  79b,  quoted  above, 
with  respect  to  the  required  means  of  exit.  The  respondent,  while 
he  does  not  contend  that  the  building  meets  the  requironents  of  the 
law,  insists  that  the  owner  of  the  building  alone,  and  not  a  tenant,  is 
responsible  for  the  failure  to  observe  the  law.  He  bases  this  claim 
to  immunity  upon  section  94  of  the  Labor  Law,  as  amended  by  Laws 
1915,  c.  653,  which  reads,  so  far  as  pertinent,  as  follows: 

"Sec.  94.  Tenant  Factoriet.  A  tenant  factory  within  the  meaning  of  the 
term  as  used  In  this  chapter  is  a  building,  separate  parts  of  which  are  occu- 
pied and  used  by  different  persons,  companies  or  corimratlDns,  and  one  or 
more  of  which  parts  is  so  used  as  to  constitute  in  law  a  ftictory.  The 
owner,  whether  or  not  he  is  also  one  of  the  occupants,  instead  of  the  respec- 
tive lessees  or  tenants,  shall  be  responsible  for  the  observance  and  punish- 
able for  tin  non-observance  at  the  foBowlng  provteltMiB  of  tills  article,  anything 
in  any  lease  to  the  eontraiy  Botwlthstandins,  namely,  Che  provialoiu  of  sec- 
tloas  •  •  «  79b ;  *  *  *  except  that  the  lessees  or  tenants  also  shall  be 
responsible  for  the  observance  and  punishable  for  the  non-observance  of 
the  provisions  of  secttons  79,  79a.  79b,  79c,  within  their  respective  hold- 
ings.   

His  argument  is  that,  inasmuch  as  the  defects  proven  consist  of  im- 
properly constructed  and  screened  steurways  which  j^ysically  are  out- 
side the  loft  occupied  by  him,  it  cannot  be  said  there  is  shown  a  case 
of  the  nonobservance  of  the  provisions  of  section  79b  "within  his 
holding." 

[1]  Apart  from  the  suggestion  that,  since  the  right  to  use  such  stair- 
ways as  are  provided  as  a  means  of  access  and  egress  to  his  loft  is 
impliedly  included  in  his  lease,  even  if  not  mentioned  therein,  it  may 
be  said  that  such  stairways  are  in  effect  included  in  his  holding,  it  is 
obvious  that,  giving  the  language  of  section  79b  a  strict  construction, 
the  defendant  is  ^own  to  have  carried  on  his  business  unlawfully. 
The  first  sentence  of  &e  section  provides  that : 

"No  fiictory  sbaU.be  coodiuted  in  any  building  heretofioie  oectod  imless 
anch  building  shall  fMMiform  bo  the  .tallowing  leQuii^nents." 

So  it  is  clear  that  the  conducting  of  a  factory  in  the  building  was 
unlawful.   Among  the  requirement  was  that: 

"No  point  on  any  floor  of  such  factory  shall  be  more  than  one  hundred 
teetf  or  if  there  is  maintained  throughout  the  building  an  automatic  sprinkler 
B^tem  •  •  •  more  than  one  hundred  and  fifty  distant  from  the 
entrance  to  one  sudi  means  ot  exit" 

"Such*  means  of  exit,"  as  here  used,  refers  back  to  the  requirement 
in  the  earlier  part  of  the  section  that  there  shall  be  two  means  of  exit, 
"one  of  which  on  every  floor  above  the  ground  floor  shall  lead'  to  or 
open  on  an  interior  stairway  which  shaU  be  inclosed  as  hereinafter 
provided,  or  to  an  exterior  inclosed  fireproof  stairway.    The  other 
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shall  lead  to  stidi  a  stairway,  or  to  a  horizontal  exit,  or  to  an  exterior 
stai^wa3^  or  (in  certain  cases)  to  a  fire  escape." 

[2]  The  evidence  showed  that  the  loft  occupied  by  defendant  had 
access  to  no  means  of  exit  such  as  are  required  hy  aw  statute ;  con- 
sequently no  point  within  the  loft  occupied  by  ^fendant  and  used 
by  him  as  a  factory  is  or  can  be  within  100  or  150  feet  "from  the  en- 
trance to  one  such  means  of  exit."  It  fellows  that  the  factory  is 
unlawfully  conducted  in  this  loft,  and  the  defect  is  within  the  defend- 
ant's holding.  This  makes  him  responsible  and  punisliable  for  a  vio- 
lation of  section  79b,  and  under  sectimi  1275  of  the  Penal  Law  his 
offense  is  a  misdemeanor. 

[3]  It  may  be,  as  ui^fed  in  defendant's  behalf,  Uiat  the  defects  in 
&e  buildii^  were  not  such  as  he  was  called  upon  or  authorized  to 
remedy ;  but,  even  so,  it  does  not  serve  to  excuse  him.  He  need  not 
have  established  his  factory  in  a  building  which  did  not  comply  with 
tlie  law;  but,  having  done  so,  he  cannot  escape  the  consequences. 

Counsel,  rather  unfairly,  refers  us  to  Goetz  v.  Duffy,  215  N.  Y,  53, 
109  N.  E.  113,  as  an  authority  for  the  proposition  that  only  the  land- 
lord, and  not  the  tenant,  should  be  hdd  responsible  and  punishable. 
The  case  is  in£^q>licable,  because  the  statutes  there  considered  were 
different.  The  accident  upon  which  the  action  was  founded  in  that 
case  occurred  before  section  79b  was  added  to  the  Labor  Law,  and 
before  the  last  sentence  above  quoted  from  section  94,  and  which  im- 
posed liability  upon  a  tenant  for  violations  within  his  holding,  had 
been  added  to  the  section.  This  amendment  followed  closely  after 
the  decision  of  the  Court  of  Appeals  in  Goetz  v,  Duffy,  and  was  doubt- 
less intended  to  close  up  the  loophole  in  the  law  disclosed  by  that  deci- 
sion. 

The  defendant  contends  that  this  construction  of  tiie  Labor  Law 
is  unreasonably  strict,  but  we  do  not  so  consider.  That  law  was  enact- 
ed, and  has  been  amended  and  perfected  from  time  to  time  with  a 
view  to  provide,  in  factories  and  workshops  "reasonable  and  adequate 
protection  to  the  lives,  health  and  safety  of  all  persons  employed 
therein"  (section  5la),  and  one  of  the  especial  objects  sought  to  be 
attained  is  "to  afford  adequate  protection  against  fire  to  all  persons 
employed  therein"  (section  79c).  The  greatest  danger  to  life  in  case 
of  fire  in  a  factory,  as  bitter  experience  has  proven,  is  inadequate  and 
unsafe  means  of  exit  for  the  persons  employed  therein,  and  it  is  no 
injustice  to  hold  a  tenant,  who  voluntarily  establishes  a  factory  in  a 
building  not  properly  equipped  for  that  purpose  as  required  by  law,  to 
the  penalties  imposed  for  unlawfully  maintaining  a  factory. 

The  judgment  of  conviction  is  affirmed.   Order  filed.   All  concur. 
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DUKLOP  et       T.  KING  SILK  CO.  et  aL 


(Supreme  Court,  Appellate  Term,  First  Department    April  24,  1917.) 

Saxms  «»63(1) — Sbuxs's  Actioh  fob  Pbio»— Just  Question. 

lo  seller's  action  for  price  against  corporate  and  Individual  defendants, 
evidence  that  Individual  defendant  a^eed  to  have  goods  charged  to  him, 
and  to  Indorse  corporate  defendant's  note  for  them,  made  his  joint  lia- 
bility a  Jnry  question,  since  the  arrangement  to  sign  as  indorser.  Instead 
of  comaker,  did  not,  as  a  matter  of  law,  render  him  only  secondarily 
liable. 

[Ed.  Note.— For  other  coses,  see  Sales,  Gent  Dig.  f  S  145-147.  149.] 

Appeal  from  City  Cotirt  of  New  Yoric,  Trial  Term. 

Action  by  George  M.  Dunlop  and  others  against  the  King  Silk  Com- 
pajiy.  Max  Heyman,  and  Sigmund  Heyman.  From  a  judgment  dis- 
missing the  complaint  as  to  defendant  Sigmund  Heyman,  who  alone 
defended,  plaintiffs  ara>eal.    Reversed,  and  new  trial  ordered. 

Argued  April  tenn.  1917,  before  GUY,  COHAIAN.  and  DELE- 
HANTY,  JJ. 

Taylof,  Knowles  &  Hack,  of  New  Yotk  City  (Sinclair  Howard 
Armstrong,  of  New  York  City,  of  counsel),  for  appellants. 

Merrill,  Von  Dorn  &  Rubinger,  of  New  York  City  (Maurice  Rub- 
inger,  of  New  York  City,  of  counsel),  for  respondent. 

GUY,  J.  The  action  is  to  recover  for  goods  sold  and  delivered  to 
the  defendants  King  Silk  Company,  Max  Heyman,  and  the  respond- 
ent Sigmund  Heyman;  said  individual  defendants  being,  as  alleged, 
officers  of  the  defendant  company.  It  appears  that  the  plaintiffs  had 
been  doing  business  with  the  company  since  about  August,  1913,  and 
one  Berlet,  a  credit  man  of  plaintiffs,  testified  that,  in  a  conversation 
which  he  had  with  the  Heymans  at  the  plaintiffs*  place  of  business 
about  January,  1915,  he  stated  that,  in  view  of  the  fact  that  previous 
obligations  had  been  met  very  slowly  and  that  the  company  had  but 
recently  executed  a  blanket  mortgage  on  all  its  property,  the  plain- 
tiffs would  ship  no  further  silk  on  credit  to  the  company;  that  the 
Heymans  then  asked  under  what  conditions  further  shipments  would 
be  made,  and  Berlet  replied  that  if  both  Heymans  would  consent  to 
have  the  silk  billed  andi  charged  to  them,  as  well  as  to  the  company, 
further  deliveries  would  be  made ;  that  he  also  requested  that  the 
company  issue  a  note  for  the  deliveries,  to  be  indorsed  individually 
by  both  of  the  Heymans,  and  they  said  that  that  was  satisfactory. 
Plaintiffs'  testimony  tended  to  show  delivery  of  the  goods  for  which 
recovery  was  sought,  the  value  of  the  same,  that  on  Jime  18,  1915, 
three  of  the  company's  notes,  which  had  been  received  by  plain- 
tiffs in  part  payment,  were  returned  for  the  indorsement  of  the  in- 
dividual defendants^  and  that  the  balance  sued  for  remained  unpaid. 

At  the  close  of  the  plaintiffs'  case  the  court,  on  motion  of  counsel 
for  defendant  Sigmund  Heyman  (who  alone  <tefended),  struck  out 
frran  the  evidence  a  letter  dated  January  22,  1915,  written  by  the  re- 
spondent to  the  plaintiffs,  a  letter  dated  January  15,  1915,  claimed  to 
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have  been  mailed  by  the  plaintiifs  to  the  respondent,  also  a  jiumber 
of  inv<»ces  made  out  to  the  defendants,  and  thereupon  dismissed  the 
complaint. 

Respondent's  counsel  apparently  concede  in  their  brief  that  the  let- 
to^  stricken  out  actually  passed  between  the  pl^ntifFs  and  the  re- 
spondent; but,  aside  from  the  correspondence,  it  appearing  at  the 
close  of  plaintiffs'  case  that  the  sales  were  made  to  the  Heymans, 
as  well  as  to  the  company,  and  that  the  goods  had  been  delivered,  and 
the  bills  remained  unpaid,  a  prima  facie  case  against  the  respondent 
as  a  joint  debtor  was  made  out.  The  fact  that  the  notes  were  to  be 
indorsed  by  the  individual  defendants,  instead  of  signed  by  them  as 
makers  with  the  company,  while  proper  for  c(»isideration  by  the  jury 
in  passing  on  the  questions  of  fact  in  the  case,  does  not,  as  matter 
of  law,  upon  the  record  before  us,  establish  merely  secondary  liability 
on  the  part  of  the  respondent  It  follows  that  the  nonsuit  was  errone- 
ous. 

Judgment  reversed,  and  a  new  trial  ordered,  wkh  costs  to  apptir 
lant  to  abide  the  event.  All  concur. 


(Supreme  Court,  Appellate  Term,  nnt  Department  April  19,  1917.) 

1.  BftOEE&B  €=^35 — CoNVBBBION  OP  PmNOIPAL'8  PU!TD8 — litABILITT. 

Where  the  broker  admitted  receipt  ot  the  prindpara  money  for  tbe 
purchase  of  stocks,  and  demand  of  the  prlncii»a  for  the  stocks,  and  his 
own  refusal  to  surrender  them,  the  principal  was  entitled  to  Judgment. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  |  27.] 

2.  Costs  ^=»32(1) — Defenses — Right  xo  Judguent. 

By  express  provision  of  Municipal  Court  Code  (Laws  1915,  c.  279)  8  105, 
where  defendant  obtained  a  Judgment  under  the  defense  of  bankruptcy, 
he  was  not  entitled  to  a  judgment  for  costs. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  ff  lOS,  110^  115-132.] 

3.  Banebdptct  «=>426(2)— Debts  Dzschabosd — "Wtuxm  Am  Mauoious 

Injubt  to  PaoPBaTT." 

Where  a  broker  was  ordered  by  plaintiff  to  purchase  certain  stoclu, 
and  was  paid  the  price  thereof,  but  never  purchased  the  sto<^s,  and  coo- 
verted  the  money,  refusing  to  tetpaj  it  to  plaintiff,  thereafter  being  dis- 
charged in  bankruptcy,  his  acts  were  a  mallctous  and  willfal  Injury  to 
plaintiff's  property,  within  Bankr.  Act,  July  1, 1896,  c.  6CU  |  17,  30  Stat 
550  (U.  S.  Comp.  SL  1916,  S  dWl),  and  bankruptcy  was  no  defense  In  the 
action  to  recover  the  money. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig-  If  "^7,  793-807. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
WUIful  and  Malidons  Injury.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 


Action  by  William  Delve  against  Joseph  M.  Devere.  Judgment  for 
defendant,  and  plmntiS  app^s.    Reversed,  and  new  trial  ordered. 

Argued  March  term,  1917.  before  BIJUR,  HENDRICK,  and 
WEEKS,  JJ.   
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Judson  D.  Campbell,  of  New  York  City,  for  appellant, 
George  W.  Bristol,  of  New  York  City,  for  respondent 

HENDRICK,  J.  While  defendant  was  carrying  on  business  as  a 
stockbroker  under  the  style  of  Joseph  M.  Devere  &  Co.,  and  on  or 
about  April  8.  1912,  he  claims  to  have  purchased  for  plaintiff  400 
shares  of  Beaver  Consolidated  Mines  and  200  shares  of  Temiskaning 
stock,  for  which  plaintiff  paid  him  $259;  the  price  paid  for  the  former 
being  44  cents,  and  of  the  latter  40. cents,  per  share.  About  five  weeks 
later  he  filed  a  petition  in  bankruptcy,  owing  $39,000  and  being  vir- 
tually without  assets.  A  year  later  he  was  discharged.  On  May  8, 
1912,  plaintiff  told  defendant  that,  if  he  could  not  get  the  stock,  he 
wanted  the  return  of  his  check.  He  never  received  either  the  stock, 
or  tfie  chedc,  or  the  money. 

In  the  complaint  plaintiflF  alleges  that  he  had  demanded  the  stock 
certificates,  but  defendant  refused  to  deliver  them ;  that  he  had  there- 
upon demanded  the  $259,  and  defendant  refused  to  deliver  that ;  and 
defendant  had  wrongfully  converted  it.  The  answer  admits  the  pur- 
chase, neglect  to  deliver,  full  payment,  and  neglect  to  refund.  All 
other  allegations  are  denied.  As  a  separate  defense,  defendant  pleads 
his  discharge  in  bankruptcy.  After  hearin|f  the  evidence  the  court 
rendered  judgment  in  favor  of  defendant,  with  $35  costs. 

[1,  2]  Plaintiff  testified  that  he  had  demanded  back  the  money,  or 
the  stock,  but  had  received  neither.  Defendant  did  not  deny  that  a 
demand  was  made  for  the  stocks,  but  did  deny  the  demand  for  tlie 
money.  I  think  that,  aside  from  the  defense  of  a  discharge  in  bank- 
ruptcy, plaintiff  was  entitled  to  jud^ent.  It  follo^vs  that  the  judg- 
ment for  $35  costs  against  plaintiff  is  erroneous,  even  if  bankruptcy 
is  a  defense.   Municipal  Court  Code,  §  165. 

[3]  But  the  question  demands  further  consideration.  Did  the  ac- 
ceptance of  plaintiff's  money  and  the  neglect  of  defendant  to  give  it 
ba!ck,  or  to  deliver  the  stodk  certificates,  constitute  "a  wrongful  act 
done  intentionally  without  just  cause  or  excuse,"  and  a  "willful  and 
malicious  injury  to  the  plaintiff's  property,  as  those  words  are  used  in 
section  17  of  the  Bankruptcy  Act"  ?  The  quotation  is  from  Kavanaugh 
V.  Mclntyre,  210  N.  Y.  175,  104-  N.  E.  135.  It  is  not  every  conversion 
of  money  that  constitutes  a  willful  and  malicious  injury  to  property, 
and  hence  some  of  such  liabilities  are  satisfied  1^  a  discharge  in  bank- 
ruptcy. No  dividing  line  can  be  drawn.  It  is  probably  true  ^at,  if 
the  conversion  is  the  result  of  misfortiine,  it  is  merged  in  bankruptcy ; 
if  it  proceeds  from  an  intent  to  wrong  another,  the  liability  survives. 
We  quote  further  from  the  same  case : 

"We  think  a  wlUful  disregard  of  what  one  knows  to  be  his  duty,  an  act 
which  necessarily  causes  injury  and  is  done  Intentionally,  may  be  said  to  be 
done  willfully  aiid  maUdoualy,  so  as  to  come  within  the  ezc^ition  of  sec- 
tion 17." 

Defendant  made  excuses,  but  they  hanlly  excused.  He  admits  ^at 
he  took  the  money,  that  he  never  delivered  the  stocks,  and  refused  to 
refund.  Plaintiff  put  in  evidence  a  notice  from  defendant  to  him, 
which  states  that  the  stock  had  been  purchased,  but  the  name  of  the 
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seller  is  not  inserted,  nor  did  defendant  make  any  daim  that  he  had 
paid  for  it   He  says : 

"I  looked  It  up.  and  found  that  the  stocks  had  not  been  delivered.  •  •  • 
It  was  not  delivered  at  all.  *  *  *  U  the  stocks  had  been  delivered,  we 
would  have  had  to  take  them  up  and  deliver  than  to  Mr.  Devere.  *  •  *  I 
dont  know  who  they  were  pnrchased  from.  The  order  was  given  over  the 
phone." 

The  attempt  to  shift  responsibility  over  to  his  employes  does  not 
require  notice.  If  there  had  been  a  finding  that  defendant  paid  any 
one  for  the  stocks,  it  would  have  been  overruled  for  lack  of  evidence. 
We  have,  then,  a  simple  case  of  moneys  received  by  a  broker  to  be 
used  by  him  for  a  specified  purpose  and  a  conversion  of  them  to  his 
own  use.  That  seems  to  me  like  a  willful  disregard  of  plaintiff's  rights 
to  property,  and  an  intention  to  obtain  possession  for  his  own  benefit 

I  think  that  the  judgment  should  be  reversed,  and  a  new  trial  or- 
dered, with  $30  costs  to  appellant  to  abide  the  event  All  concur. 


(Supreme  Court,  Appellate  Teim,  First  Defiartment   April  24,  1017.) 

1.  Ljlkdlobd  and  Tenant  €=>169(4) — Duty  to  Rbpaib  Pbemises — Res  Ipsa 

LoQurruB. 

Where  the  landlord  was  nnder  no  duly  to  rqtalr  the  pr^olaes,  but  did 
make  some  repairs  voluntarily,  their  mere  insuinciency,  and  consequent 
Injur;  to  the  tenant  did  not  rendw  aTOUcaUe  the  doctdne  ot  res  Ipsa 
loquitur. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  |$  645, 
6t».  683.} 

2.  LASDLOBD  and  TBKANT  «=»164(8)— DUTT  to  MAKB  RePAIBS— YOLimTABY 

BiPAIBB. 

Where  the  landlord  was  under  no  A-aty  to  make  any  repairs,  his  asaom- 
ing  TolUDtarlly  to  make  slight  repairs  did  not  oblige  him  to  make  the 
premises  reasonably  sate,  and  he  was  not  liable,  unless  bis  r^^Lrs  ren- 
dered the  premises  unsafe,  or  the  tenant  was  misled  thereby. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant  Gent  Dl«.  |  632.] 

3.  Landlobd  and  TBSAm  «»164(3)— Making  Refaibb— Dirotitk  Bepaibs 

— Liabilitt. 

Where  the  landlord  was  under  no  duty  to  make  repairs,  but  Toluntarlly 
made  slight  repairs,  his  statem«at  to  the  tenant  that  "that  will  last  for 
a  while"  was  not  an  assurance  of  safety,  subjecting  him  to  llaUUty  for 
subsequent  Injury  to  the  tauat 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  1  632.] 

4.  Mastee  and  Servant  «=»315— Independbnt  Contbactob — iNJtJBiEa  to 

Tenant. 

Where  the  landlord,  under  no  duty  to  make  r^alrs,  TOlunteered  to 
make  thein,  and  the  independent  contractw  employed  by  him  failed  to 
properly  support  a  board  in  the  floor,  and  the  tenant  was  Injured  there- 
by, the  landlord  was  not  answerable  for  his  negligence. 

[Ed-  Note.— Ii\)r  other  cases,  see  Master  and  Servant  Cent.  Dig.  H 
1244-1253,  m5,  1256.]  
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Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Bessie  Schatzky  against  Louis  Harber.  From  a  ]U(^;ment 
for  plaintiff,  and  an  order  denying  a  motion  for  new  trial,  defendant 
appeals.  Reversed,  and  new  trial  ordered. 

Argued  April  term,  1917,  before  GUY,  COHALAN,  and  DELE- 
HANTY,  JJ. 

Harold  M.  Phillips,  of  New  Yoric  City  (H.  Sahnon  Miller,  of  New 
York  City,  of  counsel),  for  appelUint 

Bamett  E.  Kopelman,  of  New  York  City  (Abram  Goodman,  of 
New  York  City,  of  counsel),  for  respondent. 

GUY,  J.  The  plaintiff,  daughter  of  defendant's  tenant,  has  re- 
covered on  two  causes  of  action,  and  the  defendant  appeals. 

In  support  of  the  first  cause  of  action  the  testimony  is  that  the  floor 
of  the  kitchen,  one  of  the  two  rooms  dttnised,  was  wobbling  and 
bending ;  that  it  shook  when  walked  u^on ;  that  plaintiff  notified  the 
landlord  of  that  fact,  and  that  she  subsequently  notified  him  that  the 
floor  was  broken  in  the  kitchen  about  three  feet  from  tlie  window; 
that  the  landlord  said  he  would  have  it  fixed,  and  he  came  there, with 
the  janitor's  boy,  who  brought  up  a  hammer  and  nails  and  a  piece  of 
board  about  eight  inches  long ;  that  the  landlord  told  the  boy  to  put 
that  board  on  the  broken  part  of  the  floor,  showed  him  the  way  to 
do  it,  and  the  boy  put  it  on,  whereupon  the  plaintiff  said,  "Is  that 
going  to  be  the  repairs?"  and  the  landlord  answered,  "That  will  last 
for  a  while."  It  further  appeared  that  about  eight  days  after  the 
opening  was  thus  covered,  when  plaintiff  was  sitting  on  a  chair  eating 
her  breakfast,  the  new  board  broke,  and  the  leg  of  the  chair  went  into 
the  opening,  throwing  the  plaintiff  on  the  floor,  whereby  she  sustained 
the  injuries  complained  of  in  her  first  cause  of  action,  for  which  the 
jury  awarded  her  the  sum  of  $50. 

[1,  2]  There  is  no  evidence  showing  that  the  work  which  was  done 
by  the  janitor*s  boy,  who  the  defendant  testified  was  over  24  years 
old,  was  done  in  a  negligent  manner,  and  tiie  case  is  not  one  where, 
under  the  doctrine  of  res  ipsa  loquitur,  the  mere  breaking  or  pene- 
tration of  the  new  board  by  the  1^  of  the  chair  diarged  the  landlord 
with  negligence.  The  defendant  was  under  no  duty  to  make  repairs 
to  the  floor.  The  fact  that  he  volunteered  to  make  the  temporary  re- 
pair did  not  impose  upon  him  the  obligation  of  makir^  it  reasonably 
safe,  for,  being  under  no  duty  to  repair,  he  should  not  be  held  liable 
merely  for  having  attempted  to  repair,  if  the  floor  was  not  rendered 
more  unsafe  by  what  he  did,  or  the  plaintiff  was  not  misled  thereby. 
Marston  v.  Frisbie,  168  App.  Dit.  666,  at  page  670,  154  N.  Y.  Supp. 
367. 

[3]  The  plaintiff  testified  that  after  the  opening  was  covered  by 
the  board,  and  for  eight  days  before  the  accident,  the  plaintiff,  her 
husband,  and  the  members  of  her  family  walked  all  over  the  floor, 
including  the  board;  so  that,  although  the  learned  trial  judge  charged 
the  jury  that  there  could  be  no  recovery  on  this  first  cause  of  action, 
unless  the  placing  of  the  board  over  the  opening  increased  the  danger 
to  th^  plaintiff,  it  appeared  from  tiie  evidence  that  the  voluntary  act 
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of  tibe  defendant  lessened,  rather  than  increased,  the  danger  occa- 
sioned by  the  opening  in  the  floor.  Hie  statement  made  by  the  de- 
fendant, as  testified  to  by  plaintiff,  after  the  new  board  was  placed 
over  the  opening,  that  "that  will  last  for  a  while,"  cannot  be  regarded 
as  an  assurance  of  safety  subjectify  the  landlord  to  liability  herein, 
because  in  the  first  place  the  statement  showed  that  the  repair  was 
but  a  makeshift,  and  it  fulfilled  the  purpose  for  eight  days  after  the 
opening  was  covered ;  and,  in  the  second  place,  as  the  defendant  was 
not  required  to  do  any  repairs,  the  voluntary  making  of  temporary 
repairs  did  not  require  him  to  follow  it  up  by  doing  the  work  more 
thoroughly.  It  follows  that  the  plaintiff  failed  to  prove  her  first 
cause  of  action. 

The  testimony  |^ven  in  proof  of  the  second  cause  of  action  was 
that  after  the  plamtifF  was  thrown  off  her  chair,  as  alleged  in  the 
first  cause  of  action,  the  defendant  undertook  to  put  down  a  new- 
floor  in  the  kitchen ;  that  one  Goldberg,  a  carpenter,  ripped  up  the 
boards  in  the  kitchen  for  the  purpose  of  laying  down  a  new  floor; 
that  spme  of  these  bbards  extended  into  the  adjoining  bedroom,  and 
as  a  result  of  taking  them  up  in  the  kitchen  there  was  an  open  space 
extending  from  the  door  between  these  two  rooms  into  the  bedroom; 
that  when  plaintiff's  husband  came  home  to  dinner  she  went  to  the 
bedroom,  the  kitchen  floor  being  torn  up,  to  prepare  to  spread  the 
table,  and  as  she  put  her  left  foot  into  the  bedroom  on  the  flooring 
which  was  loose,  "the  boards  in  the  floor  turned,  and  my  foot  fell 
right  through  the  opening"  left  by  the  carpenter  in  taking  up  the 
kitchen  boards.  The  plaintiff  could  not  state  whether  she  stepped  oo 
the  board  immediately  adjoining  the  opening,  or  whether  it  was  a 
foot  or  more  away  from  the  opening. 

In  charging  the  jury  the  learned  trial  judge  quoted  the  language  of 
CuUen,  J.,  in  Downey  v.  Low,  22  App.  Div.  at  page  461,  48  N.  Y. 
Supp.  208,  adopted  by  the  Court  of  Appeals  in  MuUins  v.  Siegel- 
Cooper  Co.,  183  N.  Y.  at  page  136,  75  N.  E.  1114: 

"The  gceneral  rule  Is  that  the  owner  of  property  Is  not  liable  for  the  negli- 
gent acts  of  an  Independent  contractor  with  whom  he  has  an  agreement  for 
the  performance  or  prosecution  of  work.  But  to  this  rule  there  is  an  eicejv  j 
tion.  U  the  work  itself  creates  the  danger  or  injury,  then  the  ultimate  su- 
perior ia  liable  to  persons  injured  by  a  failure  to  properly  guard  or  pnteet 
the  work,  even  though  the  work  is  entrusted  to  an  independent  contractor."  i 

And  the  trial  judge  continued: 

'"And  so  in  this  case,  gentlonen,  I  charge  you  that  the  negligence  of  the 
contractor,  or  the  man  who  ia  called  the  contractor — that  is,  the  carpenter- 
in  and  about  r«noTing  the  old  flooring  and  replacing  it  with  new  boards,  is 
attributed  to  the  defendant,  and  for  any  negligence  on  his  part.  In  and 
about  the  prosecution  of  that  work,  the  landlord  having  undertaken  to  do  it, 
the  landlo^  will  be  answerable." 

[4]  This  charge,  which  is  in  substance  that  the  carpenter  was  an  ! 
independent  contractor,  and  that  the  defendant  was  answerable  for 
his  negligence  in  laying  the  floor,  presents  error  requiring  a  reversal 
of  plaintiff's  recovery  under  the  second  cause  of  action.  The  author- 
ities cited  in  support  of  the  doctrine  laid  down  by  the  Court  of  Ap-  | 
peals  in  the  MuUins  Case  are  cases  of  injuries  sustained  on  pubhc  I 
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highways,  whernn       defendants  owed  some  duty  to  the  public  witii 

respect  to  the  condition  of  the  highway.  For  instance,  the  Downey 
Case  was  an  action  to  recover  damages  for  injuries  received  in  falling 
down  an  open  coal  chute  in  the  sidewalk  in  front  of  premises  owned 
and  occupied  by  the  defendant.  The  defendant  maintained  the  chute, 
and  it  was  used  in  connection  with  his  premises,  and  the  court  said 
that  defendant's — 

"duty  was  to  maintain  the  diute  safe  and  properly  guarded.  The  defendant 
could  not  exercise  the  privilege  without  dlschargtng  ttie  du^.  Hie  two  at  all 
times  were  coexistent,  and  the  defendant  could  not  absolve  himself  from 
liability  by  delegating  the  duty  to  another," 

And  defendant  was  held  liable  for  the  negligence  of  the  servants 
of  an  independent  contractor  in  leaving  the  chute  open  and  unguarded. 

So  in  Storrs  v.  City  of  Utica,  17  N.  Y.  104,  108,  72  Am.  Dec.  437, 
the  defendant  was  held  responsible  to  a  person  receiving  injuries 
through  the  neglect  of  an  independent  contractor  to  keep  proper  lights 
and  guards  at  night  around  an  excavation ;  liability  being  tlius  fixed 
because  of  the  duty  which  devolved  upon  the  defendant  to  keep  its 
streets  in  a  safe  condition  for  traveling.  The  court,  in  referring  to 
a  prior  decision,  which  was  approved,  said  that  the  cause  of  the  ac- 
cident— 

"was  not  in  the  manner  in  which  the  work  was  carried  on  by  the  laborers; 
if  it 'had  been,  their  Immediate  employer,  and  he  oalj,  was  liable  for  the 
Injury.  Bat  In  a  sense  strictly  logical,  as  it  seems  to  me,  the  accident  was  the 
r^ult  of  the  work  Itself,  however  skillfully  performed.  A  ditdi  cannot  be 
dug  In  a  public  street,  and  left  open  and  unguarded  at  night,  without  Immi- 
nent danger  of  such  casualties.  If  they  do  occur,  who  is  the  author  of  the 
mischief?  Is  it  not  he  who  causes  the  ditch  to  be  dug,  whether  he  does  it 
with  his  own  hands,  ^ploys  laborers,  or  lets  it  out  by  contract?  If  by  con- 
tract, then  I  admit  that  the  contractor  must  respond  to  third  parties,  if  his 
servants  or  laborers  are  negligent  in  the  immediate  execution  of  the  work. 
But  the  ultimate  superior  or  prt^rletor  first  determines  that  the  excavation 
shall  be  made,  and  then  he  selects  his  own  contractor.  Can  he  escape  re- 
sponsibility for  putting  a  public  street  in  a  condition  dangerous  for  travel  at 
night  by  Interposing  the  contract  which  he  falms^  has  made  for  the  yecy 
thing  which  creates  the  danger?  I  should  answer  this  question  In  the  nega< 
tlve." 

In  the  Mullins  Case  the  court  seems  to  have  gone  a  step  further  by 
holding  that,  although  the  defendant  was  under  no  duty  to  keep  the 
sidewalk  in  repair,  and  was  not  responsible  to  travelers  for  defects 
therein  not  caused  by  himself,  as  the  evidence  authorized  the  finding 
that  the  defect  in  sidewalk  which  caused  the  plamtiff's  injuries  was 
created  by  wagons  of  defendant's  independent  contractors  carting 
stone  over  the  sidewalk  for  the  purpose  of  building  defendant's  wall 
in  the  rear  of  his  premises,  the  work  itself  made  tiie  dangerous  con- 
dition, and  the  defendant  was  liable.  But  there  the  stone  had  to  be 
carried  over  the  sidewalk  for  defendant's  purposes,  so  that  the  work 
itself  occasioned  the  defect  in  the  sidewalk  which  brought  about  the 
injuries  to  the  plaintiff.  See  Whitehill  v.  Hartman  Construction  Co.. 
87  Misc.  Rep.  184,  149  N.  Y.  Suop.  518,  affirmed  on  opinion  below 
168  App.  Div.  92a»  152  N.  Y.  Supp.  1149.  Here,  however,  the  de- 
fendant was  not  responsible  to  the  plsuntiff  for  any  defects  in  the 
demised  premises,  and  it  was  not  the  work  itself  of  laying  down  the 
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new  floor,  but  at  most  the  manner  in  which  tiie  work  was  done — ap- 
parently through  the  failure  of  the  carpenter  to  support  the  bedroom 
board  on  which  the  plaintiff  stepped — ^which  caused  the  plaintiff's  in- 
juries. 

Judgment  reversed,  and  new  trial  ordered,  with  &ists  to  appellant 
to  abide  the  event  All  omcur. 


(Supreme  Oonr^  Appellate  Term,  Xlrst  D^rtment   Apin  24,  19X1.) 
1.  Uabtbb  ard  Skbvaht  «»72— BzaHT  to  Coupcnbahoh— Additional  Pat 

— CionSIDBRATXOK. 

Where  an  attorney  by  contract  was  entitled  to  a  stenographer's  time 
during  the  entire  working  day,  his  alleged  agreement  to  pay  her  an  addi- 
tional amount  for  services  as  stenographer  In  proceedings  In  which  he 
was  master  was  without  consideration. 

[Ed.  Note.— Fcv  other  cases,  see  Master  and  Servant,  Cent.  Dig.  f| 
87,  88.] 

'  2.  Masteb  and  Sebtaitt  ^=380(10}— GoHPEnsATiON — Actions — E^dence. 

Evidence  held  Insufficient  to  sustain  judgment  for  stenographer  against 
employer  for  compensation  additional  to  that  provided  by  their  written 
contract. 

[Ed.  Note. — For  other  eases,  see  Master  and  Servant,  Cent  Dig.  }'ll9.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Frances  Jereski  against  Myer  Nussbaum.  From  a  judg- 
ment for  plaintiff,  and  an  order  denying  moti(»i  for  new  trial,  de- 
fendant appeals.  Reversed,  and  new  trial  ordered,  with  provisicm  for 
affirmance,  on  condition  that  remittitur  be  filed. 


Argued  April  term,  1917,  before  GUY,  COHALAN.  and  DELE- 
HANTY,  JJ. 


Harris  &  Towne  and  Myer  Nussbaum,  all  of  New  York  City,  for 
appellant. 

Clarence  McMillan,  of  New  York  City,  for  respondent. 

COHALAN,  J.  Plaintiff  sues  the  defendant  for  special  services 
rendered  while  in  his  employ  as  a  stenographer.  It  is  undisputed  that 
there  is  due  and  owing  the  plaintiff  the  sum  of  $12  luider  the  first 
cause  of  action.  The  defendant  is  a  lawyer  of  30  years'  standing  at 
the  bar,  and  has  frequently  served  as  a  special  master  in  proceedings 
instituted  in  the  United  States  District  Court  The  uncontradicted  evi- 
dence shows  that  plaintiff,  during  the  entire  period  covered  by  the 
several  causes  of  action,  was  in  defendant's  general  emplc^  as  a  ste- 
nographer, receiving  at  the  start  $10  per  week,  which  was  subsequently 
increased  to  $12  per  week,  for  which  the  defendant  was  entitled  to 
her  entire  time  and  service  during  the  business  hours  of  each  day. 

[1]  In  her  second  cause  of  action  plaintiff  alleges  a  contract  of 
employment  whereby  defendant  agreed  that,  for  such  shorthand  work 
as  plaintiff  should  perform  in  connection  with  a  certain  action  in  the 
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United  States  court  in  which  the  defendant  was  acting  as  a  master,  he 
would  lay  plaintiff  for  her  attendance  in  defendant's  office,  during  the 
hours  each  day  within  which  defendant  was  entitled  under  her  gen- 
eral employment,  without  further  compensation,  to  her  attendance 
and  service  as  stenographer,  the  sum  of  $10  for  each  session  of  the 
litigation  which  the  plaintiff  would  be  required  to  attend.  The  plain- 
tiff testified  to  the  making  of  the  contract  as  alleged,  and  that  she 
was  required  by  the  defendant  to  attend  133  sessions,  for  which  she 
claims  the  sum  of  $1,330.  This  testimony,  which  is  contradicted  by 
defendant's  testimony,  is  improbable  and  incredible,  and,  in  view  of 
the  fact  that  it  was  plaintiff's  duty  to  attend  and  be  present  in  de- 
fendant's office  at  definite  periods,  such  an  agreement,  if  made,  wotrtd 
seem  to  have  been  without  consideration  and  in  the  nature  of  a  mere 
gratuity,  and,  should  the  point  be  raised  properly  on  a  new  trial,  a 
dismissal  of  that  cause  of  action  must  of  necessity  follow. 

[2]  Plaintiff  also  alleges  a  third  cause  of  action,  setting  up  an 
alleged  contract,  which  she  claims  the  defendant  made  with  her,  where- 
by the  defendant  agreed  to  pay  her  25  cents  per  folio  for  matter  type- 
written by  her  for  the  defendant  in  another  case  in  which  she  acted 
as  stenographer.  The  making  of  this  alleged  contract  is  denied  by 
the  defendant ;  and  when  it  is  borne  in  mind  that  plaintiff  was  not  a 
public  stenographer,  was  a  youi^,  inexperienced  girl,  that  she  was  un- 
der no  »cpense  for  the  maintenance  of  an  office,  furnished  no  supplies, 
used  the  defendant's  supplies  and  his  typewriting  machine,  performed 
'  most  of  the  work  during  hours  when  her  full  time  and  service  be- 
longed to  the  defendant,  and  that  the  greater  part  of  the  work  done 
by  her  was  typewriting,  for  which  the  reasonable  charge  would  proba- 
bly not  exceed  10  cents  per  folio,  had  the  work  been  done  by  plaintiff 
on  her  own  machine  and  the  paper  and  carbon  had  been  furnished  by 
her,  plaintiff's  testimonv  as  to  the  making  of  this  contract,  in  the  light 
of  all  reasonable  probability,  also  seems  mcredible. 

The  jury  has  fotmd  in  favor  of  the  plaintiff  on  the  issue  as  to  wheth- 
er such  a  contract  was  or  was  not  made ;  but  the  evidence  shows  that 
the  claim  made  by  plaintiff  was  exaggerated,  the  number  of  folios 
having  been  calculated  at  3  folios  per  page  for  630  pages,  whereas  the 
proof  shows  that  there  were  but  2%  folios  per  jiage  of  typewritten 
matter  actually  furnished  by  her,  so  that  her  claim  under  the  third 
cause  of  action  would  have  to  be  reduced  from  $472.50  to  $354.50. 
The  utmost  that  plaintiff  could  recover,  in  die  event  of  a  new  trial, 
would  be  the  $12  due  under  the  first  cause  of  action,  and  the  $354.50 
claimed  under  the  third  cause  of  action,  aggregating  $366.50. 

Judgment  reversed,  and  .a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event,  unless  plaintiff,  within  10  days  from  the  date 
hereof,  stipulates  in  writing  to  reduce  the  amount  of  the  judgment  to 
$366.50,  with  costs  in  the  court  below,  in  which  event  the  judgment 
will  be  so  modified,  and,  as  so  modified,  affinned,  witfiout  costs  of  ap- 
peal to  either  party.   All  concur. 
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RUDOLPH  WALLACH  CO.  T.  BOONEY  et  aL 


(Supreme  Court,  Appellate  DiTlsion,  First  Departmrat.  April  20,  1917.) 

1.  HUNICIPAL  GOBPOUTIONB  «S9972^)— TAXATIOIf — TALIDrn  Of  AeBUSMEm 

— Descbiptioiv — Naub  or  Owkeb. 

Id  view  of  Laws  1892,  c.  K42,  prorldlng  lor  description  in  tax  rolls  of 
dty  of  New  York  by  reference  to  tax  maps,  eliminating  the  necessity  for 
detailed  description  in  tax  rolls,  the  fact  that  the  true  name  of  the  owner 
was  not  stated  did  not  InTalldate  the  assessment. 

[Ed.  Note. — For  other  cases,  see  Mnnldpal  CorporationB,  Cent  IMg.  | 
20S0.] 

2.  Mdnicipal  Cobposationb  €=>958 — Taxation — Relatioit  to  Genebai,  Laws. 

The  scheme  of  assessment  and  taxation  provided  for  the  dty  of  New 
York  has  no  similarity  to  general  laws  relating  to  the  subject  applicable 
to  other  portions  of  the  state. 

[Ed.  Note.~For  other  cases,  see  Municipal  Corporations,  CenL  Dig.  H 
2023-2037.] 

5.  Evidence  €=»23(1) — Judicial  Notice — ^Taxation — Descbiption. 

The  courts  will  take  judicial  notice  of  designation  of  New  York  City 
land  for  purposes  of  taxation  end  assessment  by  sectim,  Mode,  and 
lot  Dumber,  as  provided  by  Laws  1802,  c.  642. 

[EM.  Note. — For  other  cases,  see  Evidence,  Cent.  Dig.  {  29.] 

4.  Mdnioipal  Cobpokationb  «=s>9rJ(3) — Taxation — ^Uodx  of  Assesskert— 

Descbiption. 

Lands  described  by  section,  block,  and  lot  number  for  taxation  pur- 
poses can  be  definitely  and  accurately  located  and  identified  by  means 
of  tax  mai»  provided  for  by  Laws  ISIXi,  c.  542. 

TEd.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  { 

2080.] 

6.  Municipal  Cobporatioks  ^=>972(3) — Taxation — ^Vauditt  or  Asskssmbst 

— Ebboneoub  Descbiption  or  fiuiLDiNos. 

The  fact  that  assessment  rolls  reported  size  of  house  as  "16.6x40," 
where  there  were  tvro  houses  on  the  lot,  did  not  Invalidate  assessment  uor 
show  that  the  d^nty  commlsaloner  failed  to  personally  Inspect  the  lot, 
as  required,  where  his  afUdavlt  stated  that  he  did  so,  and  annual  records 
and  other  assessment  rolls  gave  two  street  numbers  and  two  water 
rental  amounts,  and  dearly  Indicated  two  houses. 

[Ed.  Note. — For  other  cases,  see  Munidpal  Corporations,  Cent.  Dig.  I 
2080.1  • 

Q.  Municipal  Cobporatiohs  ^3972(3)— Taxation — Mods  op  AssrasHBNi— 
Annual  Becobd — Description  or  Iuprovements. 

Laws  1802,  c.  512,  relating  to  tax  assessments  and  descriptions,  does 
not  require  the  annual  record  to  disclose  existence  of  Improvements  upon 
land  or  their  value;  hence  It  was  immaterial  that  It  did  not  show  that 
two  separate  houses  stood  upon  the  lot  assessed. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Gent.  Dig.  i 
2080.] 

7.  Municipal  Cobpobations  ^=»972(3) — ^Taxation — Mode  of  Assessuent— 

Annual  Recobd — Value  op  L'niupboved  Pbopebtt. 

The  fact  that  annual  tax  record  did  not  state  separately  the  value  of 
property  unimproved,  us  required  by  statute,  did  not  invalidate  the  assess- 
ment; this  provision  being  merely  to  instruct  and  guide  assessing  otU- 
cers,  and  not  mandatory. 

[Ed.  Note. — For  other  cases,  see  Munidpal  Corporations,  Cent.  Dig.  i 
2080.] 
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8.  HTmiCIPAI.  GOBPOKATIONS  ^8n<4>— TAXATZOIT— TALIDITT  or  AjaBBSHBNT 
— DUECTOST  PBOVUIONS. 

The  failure  to  comply  strtctly  vltb  directory  provisions  of  statutes  r^ 

latlng  to  tax  assessments  does  not  render  the  assessment  Invalid. 

d.  Mdnicifai.  Cobfobationb  4=»^2(3) — Taxation — Modb  or  Assessment — 
Debcbiption  or  Impboveuknts. 

An  abbreTlatl<ai  In  assessment  rolls,  "U.  &  L.,"  meaning  bouse  and  lot, 
was  a  sufflduit  description  of  a  lot  and  two  booaes,  since  Laws  1892,  c. 
042,  wblch  Is  controllli^,  does  not  require  description  of  Improvements. 

[Ed.  Note.— EV>r  otber  cases,  see  Municipal  Uorporatlons,  Cent  Dig.  | 
2080.] 

10.  MuiviciPAL  CoBPo&ATions  ^3>972G{)— Taxation — ^DBSOBXpnoff — ^Pobpose 

OP  StATUTOBT  REQUIEBUXinS. 

fnie  purpose  of  stntutorj  requirements  relating  to  tax  useasment  de- 
scriptions Is  to  aiable  tbe  owner  and  tbe  pirt>Uc  to  deflnlt^  locate  the 
property  assessed. 

[Ed.  Note. — For  otber  cases,  see  Munldpal  Corporations,  Cent.  Dig.  g 
20S0.] 

IL  Municipal  Gobfobations  *=9872(3) — ^Taxation — Descbiptior— Lor  and 
Stbeet  Nuhbeb. 

Where  a  lot  and  street  number  were  given  In  tax  assessment  rolls, 
nettber  owner  nor  public  could  be  mislnfonned  as  to  predse  pmpeiiy 
assessed. 

[Ed.  Note.— I^r  otber  cases,  see  Hunidpal  dwpofaCtona.  Cent  EMg.  | 

2080.1 

12.  MuniOZPAX.   GOSPOBATIONS  «»072^)— TaXATIOH— DMCUFTIOK— DiTXDBn 

Lot. 

It  was  Immaterial  that  no  separate  value  was  stated  In  assessment 
rolls  for  parcels  of  a  lot  upon  wblcb  stood  two  bouses,  where  lot  was 
described  as  required  by  Laws  189S,  c.  M2. 

[Ed.  Note^For  otber  cases,  see  Municipal  Ooiporntlone,  Cent.  Dig.  | 
2080-1 

13.  Municipal  Cobpobations  ^»972(3) — Taxation — Descbiption — Constbuc- 
TioN  OP  Statute. 

It  was  not  the  Intent  of  the  L^slatnre,  In  passli^  Laws  1892,  c.  542. 
providing  method  of  assessment  by  lota  and  blocks,  to  make  descriptions 
strictly  conform  to  actual  division  of  lots. 

(Ed.  Note.— For  otber  cases,  see  Munldpal  Corporations,  Cent  Dig.  f 
2080.] 

14.  MUNICIPAI.  COBPOBA-noNS  ^:»974(1)— TAXATION— DlVMBD  LOT— APFUCA- 

tlon  POB  Ohanqb  or  Tax  Maps. 

One  owning  part  of  a  divided  lot  assessed  as  one  parcel,  desiring  tax 
maps  to  show  euch  division,  must  apply  to  board  of  taxation  and  assess- 
ments, and  not  to  a  deputy  commissioner,  wbo  Is  a  mere  employe  under 
the  board's  direction. 

[Ed.  Note.— For  otber  cases,  see  Munldpal  Coiporatlona,  Cent  Dig.  f{ 
2063,  2084.1 

lEL  Mdhicipal  Cobpobations  «s»970— Taxation— Assbssiebnt  or  DmnsD 
Lot — Bemedt  or  Owneb. 

The  remedy  of  an  owner  of  part  of  a  divided  lot  assessed  as  one  parcel 
Is  £0  pay  his  proportionate  part,  as  provided  by  Greater  New  York  Char- 
ter (Laws  1001,  c.  406)  !8  9U0,  1021,  and  he  should  not  refrain  from  pay- 
ing taxes,  and  Uwn  seek  to  invalidate  assessments  on  technical  grounds. 

[Bd.  Note.— For  otber  cases,  see  Munldpal  Gcffporatlons,  Gent  Dig.  H 
2002-2008.1 

ifr^war  athm,  tam^  —  MM  tonic  *  KBT-KUMBaB  iB  all  KT-KuiBbT^a  DlwU  *  InanS 


Digitized  by 


618 


164  NSW  TOBK  SUPPLBHBMT 


(Sup.  Ct 


Appeal  from  Special  Term,  Bronx  County. 

Action  by  the  Rudolph  Wallach  Company  against  Robert  J.  Rooney 
and  another.  Judgment  of  Supreme  Court,  Bronx  County,  entered 
upon  decision  after  trial  upon  stipulated  facts  at  Special  Term,  and  de- 
fendants appeal.  Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
DAVIS,  and  SHEARN,  JJ. 

Lawrence  N.  Martin,  of  New  York  City,  for  appellants. 

August  Weymann,  of  New  York  City,  for  respondent. 

William  H.  King,  of  New  York  City,  for  city  of  New  York. 

SHEARN,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  the 
plaintiff  in  an  action  brought  to  foreclose  a  transfer  of  tax  lien. 

On  December  16,  1912,  the  city  of  New  York  sold  and  thereafter 
transferred  and  delivered  to  plaintifTs  assignor  a  transfer  of  tax  Hen 
designated  as  lien  No.  4331  for  unpaid  taxes,  water  rents,  and  assess- 
ments affecting  lands  and  premises  in  the  borough  of  the  Bronx,  New 
York  City,  described  in  said  transfer  of  tax  lien  as  "Section  11,  block 
2974,  lot  52,  location  Simpson  street,  between  Freeman  and  Home 
streets,  assessed  to  unknown  owner,"  levied  during  the  years  1901  to 
1911,  both  inclusive.  During  the  years  1901  to  1911,  and  since  the 
year  1898,  these  premises  so  described  and  assessed  in  gross  as  one 
parcel,  "Lot  52,"  actually  consisted  of  two  separate  houses,  on  two 
arate  lots,  with  a  fence  on  the  division  line  between  them,  and  were 
during  all  that  time  in  the  actual  ownership  of  different  persons. 

On  the  roll  of  assessed  valuations  for  1901,  there  speared  under 
the  title  'Owner  or  Occupant,'  "Ninth  Nat'l  Bank";  under  'Descrip- 
tion of  Property,'  "H  &  L";  under  'Lot  No.,'  "52";  under  'Value 
of  Real  Estate  in  Dollars,'  "$4,400";  under  'Taxes  in  Dols.  Cts.,' 
"$101.96";  and  under  'Regular  Rents,'  "$8.90  $8.90."  On  the  roll 
of  assessed  valuations  for  1902  there  was  substituted  for  the  title 
'Description  of  Property'  the  title  'Houses  on  Lot,*  and  an  additional 
column  was  inserted,  entitled  'Street  No.'  The  entries  were  the  same 
as  for  1901,  except  that  under  the  title  'Street  No.'  appeared  "1191 
1 189."  The  assessment  rolls  of  the  property  in  question  for  the  years 
1903  to  1911,  inclusive,  are  all  similar  to  tlie  one  for  1902. 

In  the  annual  record  verified  by  the  deputy  tax  commissioner  in  each 
year  from  1901  to  1911,  inclusive,  there  appeared  under  the  title  'Own- 
er or  Occupant,*  "Ninth  National  Bank" ;  imder  the  title  'Size  of 
l^t,'  "31.52x62.25  Irr.";  under  the  title  'Size  of  House,'  "16.8x40"; 
under  the  title  'Stories  High,'  "2  &  B" ;  under  the  title  'Houses  on 
Lot,'  "27";  under  the  title  'Street  No.,'  "1191  1189";  under  the  tide 
'Ward  Lot  or  Map  No.,'  "52" ;  and  under  the  title  'Value  of  Real 
Estate  with  Improvements  Thereon,'  "$4,400."  Appended  to  each 
of  these  annual  records  was  the  afHdavit  of  a  deputy  tax  commissioner 
tiiat  tile  book,  Volume  3,  in  which  this  record  appeared,  "contains  a 
detailed  statement  of  all  the  taxable  real  property  in  Volume  3,  in  the 
borough  of  the  Bronx,  in  the  city  of  New  York,"  and  "that  I  have 
personally  examined  each  and  every  house,  buildin|^,  lot,  pier,  and  oth- 
^  assessable  prc^rty  within  sua  district,  that  m  said  book  is  set 
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down  iod  given  the  street,  blodc,  and  ward  map  numbers  of  sa.\d 
peal  estate  within  said  district,  together  with  the  name  of  the  owner 
or  occupant  thereof,  so  far  as  the  same  are  known,  and  also,  in  my 
judgment,  the  sums  for  which  said  property  under  ordinary  circum- 
stances would  sell,  with  such  other  information  in  detail  as  the  said 
commissioners  have  from  time  to  time  required.** 

The  validity  of  the  assessment  is  assailed  on  various  grounds. 

[1-4]  1.  The  true  name  of  the  owner  or  occupant  was  not  stated. 
But  this  is  not  necessary.  People  ex  rel.  Myers  v.  Moynahan,  130 
App.  Div.  46,  114  N.  Y,  Supp.  417;  Haight  v.  Mayor,  99  N.  Y,  280, 
1  N.  E.  883.  "The  scheme  of  assessment  and  taxation  provided  for 
the  city  of  New  York  has  no  similarity  to  the  general  law  applicable 
to  the  other  portions  of  the  state."  People  ex  rel.  Thomson  v.  Feit- 
ner,  168  N.  Y.  at  page  449,  61  N.  E.  766.  Chapter  542  of  the  Laws 
of  1892,  entitled  "An  act  to  provide  for  Ihe  establishment  of  the  sys- 
tem of  block,  tax  assessment  maps,  and  records  in  the  city  of  New 
York,"  provides  for  the  preparation  of  a  land  map  of  the  dty  of 
New  Yoric,  under  the  directk>n  of  the  commissioners  of  taxes  and 
assessments  of  the  city  of  New  York,  to  be  designated  as  the  "Block 
Map  of  Taxes  and  Assessments  of  the  City  of  New  York,"  upon 
which  shall  be  exhibited,  under  sections  and  section  numbers  and 
block  and  block  numbers,  the  separate  lots  or  parcels  of  land  owned 
or  taxed  within  each  of  the  city  blocks.  This  statute  contemplates 
that  each  separately  assessed  parcel  of  land  will  be  described  on  the 
tax  rolls  of  the  city  of  New  York  by  a  designation  conasting  of  a  cer- 
tain number  of  a  certain  block  in  a  certain  section:  One  of  the  pur- 
poses of  this  act  is  to  obviate  the  necessity  for  a  detailed  description 
of  the  real  property  assessed  being  set  forth  on  the  tax  rolls.  The 
designation  of  land  in  the  city  of  New  York  for  purposes  of  taxation 
and  assessment  by  its  section,  block,  and  lot  number  is  a  designation 
of  which  the  court  will  take  judicial  notice.  Lands  so  designated  can 
be  definitely  and  accurately  located  and  identified.  Lancaster  S.  B. 
L  Co.  v»  City  of  New  York,  214  N.  Y.  1,  108  N.  E.  90. 

[6]  2,  No  personal  examination  of  each  house  was  made  by  tiie 
deputy  commissioner,  it  is  claimed,  because  the  "Size  of  House"  was 
reported  as  "16.8x40,"  whereas  there  were  two  separate  houses,  one 
14.85x39.73,  and  the  other  16.67x49.71.  But  the  deputy  makes  affi- 
davit that  he  did  make  a  pers<»ial  examination,  and  both  the  annual 
records  and  the  assessment  rolls  so  indicate,  for  in  all  of  the  latter, 
except  for  1901,  two  street  numbers  are  shown,  and  in  the  one  for 
1901  two  sets  of  figures  for  rents  are  given,  and  in  the  annual  rec- 
ords>  not  only  are  two  street  numbers  given,  but  the  report  clearly  in- 
dicates two  frame  houses,  eadi  c<HisistHig  of  two  stories  and  a  base- 
ment. 

[I]  3.  It  is  claimed  that  no  sufficiently  detailed  statement  of  the 
property  was  given,  because  two  separate  houses  were  not  shown  to- 
have  stood  on  the  lot.  As  just  shown,  the  annual  records  show  two 
separate  houses,  if  ordinary  effect  is  given  to  the  abbreviations  used, 
and  the  assessment  rolls  indicate  two  houses  from  the  separate  state- 
ment of  two  water  rents  in  connection  with  two  street  numbers.  But 
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it  was  held  in  Lancaster  S.  B.  1.  Co.  v.  City  of  New  York,  supra,  that 
the  statute  does  not  require  that  the  annual  record  shall  disclose  the 
existence  of  buildings  or  structures  upon  the  lot  or  their  value. 

[7,  J]  4.  The  annual  record  does  not  state  separately  the  value  of 
the  property  unimproved.  Tliis  is  a  provision  intended  merely  to 
instruct  and  guide  the  assessing  officers,  and  is  directly,  and  not  man- 
datory. "The  failure  to  comply  strictly  with  a  directory  provision 
does  not  render  the  assessment  or  tax  invalid."  Lancaster  S.  B.  L 
Co.  V.  City  of  New  York,  supra,  214  N.  Y.  at  page  12,  108  N.  E.  93. 

[9]  5.  It  is  claimed  that  the  abbreviation  "H  &  L"  falls  short  of  a 
description  of  two  separate  two  story  and  basement  houses,  each  house 
of  a  separate  length  and  width.  While  the  use  of  this  abbreviation 
was  condemned  in  Ventriniglia  v.  Eichner,  155  App.  Div.  236,  140 
N.  Y.  Supp.  395,  that  litigation  was  between  two  private  parties,  and, 
the  city  not  being  a  party,  the  attention  of  the  court  was  not  called 
to  chapter  542  of  the  Laws  of  1892,  "which  in  I^ncaster  S.  B.  L  Co. 
v.  City  of  New  York,  supra,  was  deemed  controlling  in  determining 
the  sufficiency  of  the  description  of  the  premises  assessed  in  the  city 
of  Greater  New  York.  Moreover,  it  was  expressly  held  by  the  Court 
of  Appeals  in  the  Lancaster  Case  that  in  the  city  of  Greater  New 
York  it  is  not  necessary  that  the  annual  record  shall  either  describe 
or  disclose  the  existence  of  improvements  on  the  premises  assessed, 
and  therefore  our  decision  in  Ventriniglia  v.  Eichner,  supra,  although 
not  considered  by  the  Court  of  Appeals  in  the  Lancaster  Case,  must 
be  deemed  to  have  been  overruled  thereby,  in  so  far  as  it  applies  to 
the  validity  of  a  tax  description  in  the  city  of  Greater  New  York." 

[10, 11]  The  purpose  of  these  requiranents  must  be  kept  in  mind. 
So  far  as  the  owner  of  the  property  and  the  public  are  concerned,  the 
object  sought  is  such  a  description  of  the  i»-c^rty  as. defines  to  the 
owner  and  the  public  the  pn^rty  upon  whidi  the  assessment  is  plafxd. 
Lancaster  S.  B.  I.  Co.  v.  City  of  New  York,  supra.  Here,  where 
the  lot  number  and  the  street  numbers  were  stated;  neither  the  owner 
nor  the  public  would  be  uninformed  or  misinformed  as  to  the  precise 
property  assessed.  This  view  was  in  effect  adopted  by  this  court  in 
the  case  of  Tax  Lien  Co.  v.  Bird,  163  App.  Div.  957,  148  N.  Y,  Supp. 
1146,  subsequent  to  the  Ventriniglia  Case,  affirming  the  decision  of 
Mr.  Justice  Guy  at  Special  Term,  reported  in  the  New  York  Law 
Journal,  July  15,  1913,  page  1889,  where,  as  the  opinion  shows,  the 
property  was  described  by  lot,  block,  and  section  numbers,  but  no  di- 
mensions or  survey  were  given,  and  the  claim  was  that  there  was  no 
adequate  description  of  the  property  subject  to  the  tax. 

[12, 13]  6.  No  separate  value  was  stated  for  each  parcel  of  the  lot 
on  which  the  two  separate  houses  stood.  As  pointed  out  above,  the 
method  of  assessment  and  taxation  prescribed  for  the  city  of  New 
York  is  by  section,  block,  and  lot  numbers.  The  unit  is  a  definite 
ascertainable  lot  on  the  land  map  of  the  city  of  New  York,  prepared 
pursuant  to  the  act  of  1892,  which  was  intended  to  conform  as  nearly 
as  possible  to  the  dimensions  and  content  of  tiie  separate  parcels 
owned  in  each  block.  It  was  not,  and  could  not  have  been,  the  in- 
tention of  the  legislature  to  make  such  c<»iformity  essentisd  to  the 


Sup.  Ct) 


BUDOLPH  WALLACE  CO.  T.  BOONBT 


621 


validity'  of  the  assessment.  Such  a  construction  of  the  act  would 
place  upon  the  department  of  taxes  and  assessments  the  burden  of 
examining  the  record  of  conveyances  throughout  the  entire  city  an- 
nually to  discover  if  any  part  of  a  separately  assessed  parcel  had  been 
subdivided  during  the  preceding  year,  in  order  to  separately  assess 
each  parcel  of  real  property  separately  owned.  The  validity  of  taxes 
and  assessments  levied  upon  property  as  one  parcel,  although  held  in 
separate  ownerships,  was  upheld  in  People  ex  rel.  Lazarus  v.  Feit- 
ner,  65  App.  Div.  318,  73  N.  Y.  Supp.  97,  affirmed  169  Y.  604,  62 
N.  E.  1099,  and  in  People  ex  rel.  Quaranto  v.  Moynahan,  148  App. 
Div.  744,  133  N.  Y.  Supp.  361,  affirmed  205  N.  Y.  590,  98  N.  E. 
1113.  In  ^e  former  case  diere  was  a  single  building  erected  upon 
six  separate  lots  separately  owned  and  the  property  was  assessed  as 
one  pf^cel.  True,  it  was  not  practicable  to  make  a  separation  in  that 
case,  but  in  the  Quaranto  Case  the  relator's  vacant  land  was  assessed, 
together  with  land  belonging  to  other  persons,  as  one  tax  lot,  and 
designated  by  a  single  lot  number.  The  tax  Hen  affecting  the  entire 
lot  was  sold,  and  it  was  held  that  the  taxes  and  assessments  were 
valid.  It  was  entirely  practicable  to  assess  separately  the  vacant  lands 
separately  owned.  There  is  no  occasion  for  any  such  separation,  how- 
ever, under  our  taxation  scheme,  in  which  the  lot  is  the  unit. 

[14]  Appellants  complain,  however,  that  in  or  about  the  year  1900, 
prior  to  the  levying  of  tfie  earliest  item,  one  of  the  ai^ellants  requested 
of  a  deputy  commissioner  of  taxes  that  the  property  be  apportioned 
and  subdivided  in  accordance  with  the  description  contained  in  deeds 
and  a  survey  which  was  left  with  the  deputy,  but  that  the  deputy  failed 
to  apportion  the  lot  on  the  tax  map.  The  evidence  discloses,  how- 
ever, that  no  application  for  a  division  of  the  property  was  made  to 
the  board  of  taxes  and  assessments,  and  no  effort  to  file  an  application 
with  the  board  was  made.  Deputy  tax  commissioners  are  mere  em- 
ployes, who  perform  Aeir  duties  under  tiie  direction  and  supervision 
of  the  board  of  taxes  and  assessments.  People  ex  rel.  Thomson  v. 
Feitner,  168  N.  Y.  441,  450,  61  N.  E.  763.  The  tax  maps  could  be 
changed  only  upon  application  to  the  board  of  taxes  and  assessments. 

[15]  The  remedy  of  an  owner  in  such  a  situation  as  either  of  these 
defendants  is  to  discharge  his  proper  proportionate  part  of  the  tax 
by  application  to  the  comptroller  pursuant  to  section  920  of  the  Great- 
er New  York  Charter,  and  he  may  obtain  similar  relief  as  to  assess- 
ments for  benefits  under  section  1021  of  that  act.  People  ex  rel.  Quar- 
anto V.  Moynahan,  supra.  The  course  pursued  by  the  defendants, 
where  full  relief  was  provided  by  law,  in  deliberately  refraining  from 
paying  their  taxes  for  1 1  years,  and  then  seeking  to  invalidate  the  as- 
sessments on  most  technical  grounds,  no  one  of  which,  if  valid,  sub- 
stantially affected  them,  does  not  commend  itself  to  the  court. 

The  judgment  of  the  Special  Term  is  affirmed,  with  costs.  Order 
filed.   All  concur. 
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MODERN  HAT  WORKS.  Inc.,  T.  UBERAJ^  TRADING  CO..  Inc. 

(Supreme  Conrt.  App^te  Term,  First  D^rtmrat.   April  24,  19170 

1.  DiamssAi.  and  Nonsuit  <t=»B8{4) — PBEeuMPnoNs. 

As  against  a  motion  to  dismiss  the  complaint.  It  must  be  assumed  that 
facts  stated,  together  with  the  reasonable  Infwences  tbere&om.  are 
true. 

[Ed.  Note.— For  othor  cases,  see  Dtemlssal  and  Nonsuit,  CSent.  IMg.  i 


2.  CSoNTHAcre  <&=3313(2) — Rescission — Right  to  Rescind. 

If  one  party  to  a  contract  repudiates  It,  the  other  Is  entitled  to  rescind, 
and  sue  for  the  accruing  damages. 
[Ed.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  S  1279.] 

8.  CoNTBACTS  ^=».'i^2(3) — REscieaioN— Tendeb  of  Pebfoemance. 

Where  one  party  to  a  contract  repudiates  It,  the  other,  before  suing  to 
rescind,  Js  not  itjqulred  to  allege  tender. 
[Gd.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  §  1636.] 

4.  Dauaoes  «=>11— Bbeach  or  Conteact— Noutnal  Dauaqbs. 

The  breach  of  a  written  contract  entitles  the  Innocent  party  to  at 
least  nominal  damages. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent.  Dig.  §S  1&-30,  32,  33.J 

G.  OoNTKACTS  ^=a337(2) — ^Breach— PiiADiNO—SUFFiciENcr. 

Allegations  of  a  breach  of  a  written  contract,  which  entitle  the  in- 
nocent party  to  nominal  damages,  are  sufficient  as  against  oral  demurrer. 

[Fd.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  SS  16S3,  16S4. 
1687-1«S9.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Modern  Hat  Works,  Incorporated,  against  the  Liberal 
Trading  Company,  Incorporated.  From  a  judgment  dismissing  the 
complaint,  plaintiff  appeals.   Reversed,  and  new  trial  ordered. 

Argued  April  term,  1917.  before  GUY,  COHALAN,  and  DELE- 
HANTY.  JJ. 

Nathan  Kelmenson,  of  New  York  City,  for  appellant 
Israel  Ben  Scheiber,  of  New  York  City  (NaUian  AfM*!!,  of  New 
York  City,  of  counsel),  for  respondent. 

GUY,  J.  At  the  opening  of  the  trial  the  court  on  defendant's  mo- 
tion dismissed  the  complaint  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  complaint  alleges  tliat 
on  or  about  February  16,  1916,  the  plaintiff  and  the  defendant  enter- 
ed into  an  agreement  to  assign  and  transfer  to  the  defendant  all  out- 
standing accounts  as  the  same  may  be  created  in  the  plaintiff's  course 
of  business  by  the  sale  of  merchandise  for  a  period  of  one  year  from 
date  and  30  days  thereafter;  that  the  defendant  agreed  to  discount 
such  bills  and  advance  to  the  plaintiff  the  sum  of  75  per  cent,  on  the 
net  face  amount  of  such  bills  until  same  is  collected  from  plaintiff's 
customers  and  then  turn  over  the  balance  of  25  per  cent,  to  the  plain- 
tiff for  a  commission  of  1^^  per  cent,  of  the  aggregate  face  value  of 
the  accounts ;  that  pursuant  to  the  agreement — 

"the  plaintiff  did  assign  the  plaintiff's  acconnt,  and  at  all  times  hereinafter 
mentioned  was  ready,  willing,  and  able  to  assign,  bat  the  defendant  refused 
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to  advance.to  the  plaintiff  the  said  percentage,  and  refused  to  abide  by  said 
agreement,  and  stated  that  he  will  not  discount  or  advance  any  money  to 
the  plalntlfl  on  his  acooimtfl  in  q;>lte  of  «aid  agreement,  all  to  the  plaintiff's 
damage  and  ezpensa" 

It  is  further  allied: 

*^tiat  the  reasonable  market  value  at  the  time  the  defendant  refused  to 
discount  plalntlflf's  bill,  and  during  the  continuance  of  said  agreement,  was 
and  still  is  at  least  3  per  cent,  and  that  the  plaintiff  at  all  times  aforemen- 
tioned was  and  still  Is  obliged  to  discount  Its  bills  at  the  rate  of  3  per  cent., 
with  a  loss  to  itself  of  1%  per  cent,  on  all  the  blUs  that  the  plaintiff  might 
have  discounted  during  said  period." 

[1-5]  Although  the  complaint  is  in  some  respects  vague  and  indefi- 
nite, as  against  the  motion  to  dismiss,  it  must  be  assumed  that  the 
facts  stated,  as  well  as  such  as  may  by  reasonable  and  fair  intendment 
be  implied  from  the  allegations,  are  true,  and  the  making  of  a  con- 
tract and  its  repudiation  to  the  damage  of  the  plaintiff  sufficiently  ap- 
pear. Defendant's  alleged  repudiation  gave  plaintiff  the  right  to  re- 
scind and  sue  for  the  damages  arising  from  such  breach  (Wester  v. 
Casein  Co.  of  America,  206  N.  Y.  506.  100  N.  E.  488.  Ann.  Cas. 
1914B,  377),  and  under  the  circumstances  plaintiff  was  not  required 
to  allege  a  tender  (Caluwaert  v.  Schapiro,  90  Misc.  Rep.  301,  152 
N.  Y.  Supp.  1016).  In  any  event  tlie  breach  entitled  plaintiff  to  at 
least  nominal  damages,  which  was  sufficient  as  against  the  oral  de- 
murrer. Cause  V.  Commonwealth  Trust  Co.,  Ill  App,  Div.  530,  97 
N.  Y.  Supp,  1091. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ajn 
pellant  to  alnde  the  event  All  concur. 


(Supreme  Court,  Appellate  Division,  Ilrst  Department,   ^rll  20,  1917.) 

1.  PUEADINO  €=»120{2) — AWSWBB — SumcHrMCT — DBNIAI^ 

An  answer  in  an  action  for  goods  sold  and  delivered,  denying  certain 
paragraphs  of  the  complaint,  except  as  thereinafter  admitted,  thereby  re- 
quirlDg  an  analysis  of  two  separate  defenses  and  two  counterclaims,  cov- 
ering 20  pages,  to  ascertain  what  admissions  were  made,  la  insufficient  on 
a  motion  to  make  more  definite  and  certain. 

[Ed,  Note. — Wot  other  cases,  see  Pleading,  Cent.  Dig.  f  25S.] 

2.  Pleadiho  ^9367(6)— Makino  Hobk  Csbtazit — ^Evidihiiabt  Hatteb. 

In  an  action  for  goods  Bold  and  delivered,  a  motl<ni  will  not  lie  to  make 
the  answer  more  definite  and  certain  by  spedfying  details  largely  evl- 
doitlaxy  In  natnta 

[Ed.  Not«.— For  other  cosefl,  see  Pleading,  Ceat  Dig.  |S  1174%.  1188.1 

8.  PixADiNo  «=>318(2) — Bill  of  Pabticulaes — ^Evidentiabt  Maites. 

In  action  for  goods  sold  and  delivered,  a  bill  of  particulars  Is  the  proper 
method  to  require  details  of  dates,  idaoea,  and  other  matter  largely  «ri- 
dentlaiT  from  the  defendant 

[Ed.  Notev— For  other  cases,  see  Pleading;  O&it  Dig.     068,  969.] 
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4.  Sales  ^»847(1) — Selleb's  Action — ^Defbrse. 

In  an  actUm  for  goods  sold  and  dellTered.  an  answer's  all<^tion  tbat 
the  seller  and  defendant  agreed  to  postpone  an  attempt  to  settle  tbelr 
dU^ute  constitutes  no  deteiuse. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  SS  902,  968,  968.] 

5.  Pleading  «=»367(5) — Stbikino  Out  Supehfluods  Mattes. 

A  motion  to  make  more  definite  and  certain  Is  not  the  proper  method  ct 
attacking  superfluous  matter  In  an  answer. 
[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  H  1174%,  1183.1 

6.  Pleading  €=>3G4(6) — Stbikino  Out  SnPEftFtuous  Mattes. 

Sut>erflaous  matter  tn  an  answer  may  be  stricken  out  upon  motton. 
[Ed.  Note.— For  other  cases,  see  Pleading.  Cent  Dig.  SS  1161, 1102.] 

7.  Pleading  ^>98(2) — Consistenct  or  Defeitsbs. 

In  an  action  for  goods  sold  and  delivered,  there  Is  no  Inconsistency  be- 
tween defenses,  tbat  a  provision  binding  the  seller  to  sell  at  certain 
prices  was  omitted  by  mutual  mistake,  and  that  the  contract,  prqperly 
construed  as  it  stood,  required  the  sale  at  such  price. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  f  189.] 

8.  Plbadino  ^3»36&(4)— Election  Between  Defenses. 

Under  ttie  Code,  two  inconsistent  defenses  can  be  sqnrately  pleaded, 
and  d^endant  cannot  be  compelled  to  elect  between  than  In  advance  of 
trlaL 

[Ed.  Nota — For  other  cases,  see  Pleading,  Cent  Dig.  1 1201.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  Fischer  against  the  Hobbs  Wall  Paper  Company. 
From  an  order  denying  plaintiff's  motion  to  require  defendant  to  make 
his  answer  more  definite  and  certain,  to  make  an  election,  and  to  sep- 
arately state  a  number  of  defenses  and  counterclaims,  the  plaintiff 
appeals.   Order  reversed,  and  motion  granted  in  part. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG. 
DAVIS,  and  SHEARN,  JJ, 

Max  J.  Kohler,  of  New  York  City,  for  appellant. 
Edward  A.  Alexander,  of  New  York  City,  for  respondent. 

SHEARN,  J.    [1]  This  is  an  action  for  goods  sold  and  delivered 

to  the  defendant  by  plaintiff's  assignor.  The  allegations  of  the  sale  and 
deliveries  are  set  forth  in  paragraphs  4,  5,  and  6  of  the  complaint. 
Paragraph  3  of  the  answer  alleges: 

"That  it  denies  each  and  every  allegation  ot  paragraphs  4,  6.  and  6  of  the 
said  comi^nt,  except  as  hereinafter  expressly  admitted  or  alleged." 

The  only  admissions  or  allegations  that  can  by  any  possibility  be  re- 
ferred to  in  this  form  of  denial  are  such  as  may  be  gleaned  from  an 
analysis  of  two  separate  defenses  and  two  counterclaims,  covering  20 
printed  pages.  Plaintiff  moves  in  one  branch  of  its  motion  to  have  the 
answer  made  more  definite  and  certain,  by  specifying  expressly  what 
is  intended  to  be  admitted  and  denied.  This  form  of  denial  cannot 
be  sanctioned,  where  it  imposes  upon  the  opposing  attorney  and  upon 
the  court  the  necessity  of  analyzing  a  number  of  other  defences  to 
winnow  out  the  intended  admissions  or  denials.  This  form  of  denial 
is  only  tolerated  where,  in  immediate  connection  with  the  denials,  there 
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are  set  forth  clear  and  explicit  admissions.  The  motion  with  respect 
to  these  denials  should  be  granted. 

[2,  3]  A  second  branch  of  the  motion  is  to  require  the  answer  to  be 
made  more  definite  and  certain,  by  specifying^  innumerable  details  of 
dates,  places,  and  other  particulars,  all  of  which,  as  was  correctly  held 
by  the  Special  Term,  should  be  obtained  by  a  bill  of  particulars.  They 
are  largely  evidentiary,  and  have  no  necessary  place  in  the  pleading, 
and  are  not  at  all  essential  in  order  to  make  the  complaint  definite  and 
certain,  within  the  meaning  of  that  expression. 

[4-8]  A  third  branch  of  the  motion  is  to  have  separated  from-  the 
third  defense  and  counterclaim,  and  separately  numbered  and  stated 
as  a  defense,  a  certain  allegation  contained  in  paragraph  16,  to  the  ef- 
fect that  it  was  mutually  agreed  between  plaintiff's  assignor  and  de- 
fendant that  the  settlement  of  the  disputes  between  them  be  deferred 
to  await  the  arrival  in  this  country  of  one  of  the  partners  in  the  firm 
of  pl;untiff*s  assignor.  This  is  not  a  defense,  and  is  not  intended  to  be 
pleaded  as  a  defense.  It  is  merely  a  superfluous  allegation,  that  mi^^t 
be  stricken  out  as  irrelevant,  but  that  is  not  the  moticm. 

[7,  8]  The  fourth  branch  of  the  motion  is  to  require  the  defendant 
to  elect  between  its  third  and  fourth  separate  defenses  and  cotmter- 
claims.  The  third  defense  and  counterclaim  sets  up  that  the  sales 
were  made  pursuant  to  a  written  contract  drawn  by  the  attorney  for 
the  plaintiff's  assignor,  and  that  by  a  mutual  mistake  a  provision  was 
omitted  therefrom  which  bound  tiie  plaintiff's  assignor  to  sell  to  the 
defendant  at  the  prices  stated  in  the  agreement,  and  which  also  bound 
the  defendant  to  purchase  exclusively  from  the  plaintiff's  assignor  at 
the  prices  fixed  in  the  ^reement.  Defendant  then  seeks  to  have  the 
contract  reformed  and  asks  damages  for  the  breach,  of  the  contract 
as  reformed.  The  fourth  defense  and  counterclaim  sets  up  the  same 
written  agreement,  and  alleges  that,  whether  reformed  or  not,  when 
fairly  interpreted,  it  bound  plaintiff's  assignor  to  sell  to  the  defendant 
at  the  prices  stated  in  the  agreement.  Accordingly  defendant  sets  up 
the  breach  and  asks  for  damages. 

Plaintiff  cl^ms  that  he  is  entitled  to  have  an  election  between  what 
he  characterizes  as  titiese  inconsistent  defenses.  In  the  first  place,  the^ 
are  not  necessarily  inconsistent,  for  it  is  defendant's  dsum  that  a  fair 
interpretation  of  tiie  contract  reads  into  it  the  very  clause  that  it  seeks 
to  have  written  into  it  on  the  ground  of  Mnission  by  mutual  mistake. 
In  other  words,  it  claims  that  the  contract,  whether  reformed  or  un- 
reformed,  required  plaintiff's  assignor  to  sell  to  it  at  the  prices  stated 
in  the  agreement.  In  the  next  place,  even  if  the  two  defenses  were 
wholly  inconsistent,  the  Code  permits  them  to  be  separately  pleaded, 
and  the  defendant  cannot  be  compelled  to  elect  between  them,  at  least 
in  advance  of  the  trial. 

It  follows  that  the  order  a^^aled  from  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  moti<m  granted  to  the  extent  indi- 
cated.  Settle  order  on  notice.  All  concur. 
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VENNER  V.  NEW  YOBK  CENT,  ft  H.  R.  B.  00.  fit  aL 
(Supreme  Court,  Appellate  Division,  Second  Department,  April  5, 

1.  Monopouis  4=»16(2) — Consolidation  of  Rajzaoads. 

The  consolidation  In  1914  of  the  New  York  Central.  Michigan  Central, 
and  Ijflke  Shore  Bystems  was  merely  a  change  in  form  of  control,  and 
did  not  In  itself  otCemei  t&e  fM»al  antl-tmst  laws,  stace  iHior  to  the 
consolidation  the  New  Toik  Ooitrml  owned  80  pw  omt.  of  Ow  atoA  M 
the  other  systems. 

[Ed.  Note.— For  otber  cases,  see  Monopolies,  Cent  Die  I  12.] 

2.  MoNoPOLiss  «sal6<2) — Railboad  Consolidations. 

The  system  of  transportation  of  the  New  York  Central,  Michigan  Cec- 
tral,  and  Lake  Shore  systems,  both  before  and  after  the  1914  consolida- 
tion, held  not  to  offoid  the  federal  statutes,  although  at  certain  points 
lines  of  the  systems  are  parallel  and  hare  common  tennlnals,  for,  unless 
a  line's  scope  of  Influence  for  transportation  purposes  Is  com  passed  by 
another  line's  sphere  of  operation,  parallelism  Is  remote  and  inconse- 
quent. 

[BA.  Note.— For  other  cases,  see  Monopolies,  Cent  Dig.  |  12.] 
8.  COHUBBCE  <8=>33 — Pedebad  Statute. 

The  federal  antl-tmst  statute  has  to  do  with  travel  between  states  and 
nations,  not  between  ▼Ulages  In  the  same  state,  or  small  localltteB  near 
the  boundary  llnea 

[Ed.  Note. — For  other  cases,  see  (3omuierco,  Cent.  Dig.  H  26,  81.] 

4.  MOROFOLIBS  ©=920 — OOMBINATIOH  THBOUOH  STOCK  OWKEBSHIP. 

Combination  tluough.  stock  ownenb^  Is  within  the  scope  of  ttie  fei- 
eral  statute. 

5.  MOHOFOLIES  ^=»24(2) — WUO  MAT  SUB  TO  EnJOIN. 

The  asserted  Illegal  consolidation  of  railroad  systrans  may  not  be  eit 
Joined  by  an  Individual  under  Clayton  Act  Oct  10,  1914,  c.  823,  38  Stat 
787,  unless  he  has  proved  damage  as  required      sectloD  16  of  tbsit  act. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  1 17.] 

6.  Monopolies  «s>24(2)~lNJXFNcnoN-^HowiHo  or  Special  Dakaok. 

That  a  consolidation  of  railroad  systems  is  Illegal  does  not  raise  a 
presumption  of  injury  to  a  stockholder  anffldent  to  show  spedal  damagei 
authorizing  bim  to  sue  to  enjoin  such  consolldatloa  under  the  Claytra 
Act 

[Ed.  Note.— For  other  cases,  see  Monopolies,  Cent  Dig.  f  17.} 

7.  MONOPOLIES  «=s»24(2) — Suit  bt  Stookholdbb  or  Cobpobation. 

The  Clayton  Act  does  not  enable  a  stodtluAder  to  maintain  an  acUin 
in  behalf  of  tbe  corporation  for  the  corporation's  vl<^tlon  ot  the  act 

[Ed.  Note.— For  other  cases,  see  Monopolies,  Cent  Dig.  1 17.} 

8.  Monopolies  «s»24(2)— Shbbhah  Aot— Bight  or  inDxvzouAL  to  Ihjunc- 

■noH. 

A  railroad  stockholder  may  not  sue  to  enjoin  a  consolidation  of  the 
railroad  as  Ulegal  under  Sherman  Act  July  2,  1890^  a  047,  26  Stat  200. 
[Ed.  Note.— For  other  cases,  see  Monopollee,  Gent  Dig.  1 17.] 

9.  CouBTS  €=»480(1) — JuBisnicTiON— Enfobcino  Fedbbal  Statutes. 

Ordinarily  the  courts  of  a  state  will  entertain  a  dvll  suit  based  on  a 
federal  8tatnt& 
[Ed.  Note.— For  othef  cases,  see  Courts,  Ceat.  Dig.  {  1326.] 

10.  CouBTB  «=>489(8) — JuBiaDiCTtON— Fbdebal  Anti-Teust  Act. 

The  state  courts  have  no  Jurisdiction  to  enforce  the  provisions  of  tbe 
Sherman  or  Clayton  Acts;  tbe  Jurisdiction  of  the  federal  courts  being 
exclusive. 
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11.  Monopolies  0s>ie(2)-^RAXLBOAD  Oonboudatzon. 

Neitber  the  1914  coDSolIdation  of  the  New  TotIe  Oentral.  Michigan 
Central,  and  Lake  Shore  systems,  nor  tbe  prevUma  relation  of  these  sys- 
tems, offended  the  laws  of  the  aeraral  states  wherein  the  new  (xnsoH- 
dated  company  was  Incorporated. 

[Ed.  Note.— For  other  cases,  see  MoiH^oUes,  Gent  D^.  |  12.] 

12.  CoBPOBATions  €=>182— OwNEBSHip  OF  Entibs  Cobpobate  Stock. 

Generally  the  owner  of  aU  the  capital  stock  of  a  corporation  does  not 
own  the  prc^rty  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §8  686-090.] 

13.  Railboads  «e»15 — Power  to  Vote  Stock  of  Anotiieb  Company. 

A  railroad  company  being  empowered  by  Stock  Corporation  Law 
(ConsoL  Laws,  c,  69)  g  52,  to  acquire  the  stock  of  other  cotnpaniea.  It  had 
power  to  vote  the  stock  of  an  Illinois  railroad  co)*poration,  notwithstand- 
ing any  provision  of  the  DUnois  Otmatltutton  to  the  contrary ;  the  latter 
having  no  ectraterrltorlal  force. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  S  31.] 

14.  COEPOBATIONS  <g=3l89(G) — StTIT  BT  STOCKHOLnER— LaCIIES. 

Where  a  stockholder  had  held  stock  In  the  New  York  Central  &  Hud- 
son River  Company  since  1907,  and  in  the  Michigan  Central  since  1904, 
he  was  barred  by  his  laches,  acquiescence,  or  ratlflcntlon  from  first  as- 
serting in  1914  that  the  New  York  Central  &  Hudson  River  Railroad 
Company  bad  exceeded  its  powers  In  panihaslng  the  stock  of  the  Lake 
Shore  or  Midilgan  Central;  the  various  atodcs  and  securities  baring 
passed  throngh  Innumerable  ownerships. 

rEd.  Note.— For  other  cases,  see  Corporations,  Oent  Dig.  |  715.] 

15.  EQurrr  ^»67— Laches. 

Passivity,  or  even  somnolence,  under  continued  aggression,  Is  not  In 
Itself  a  surrender  of  rights. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  SS  191-196.] 

Iflb  Bahaoads  €=>141 — Railboad  Consolidation. 

It  was  not  an  objection  to  the  1914  consolidation  of  the  New  York 
Central  systems  that  some  of  the  lines  consolidated  were  not  connecting 
lines  within  the  statutory  demand  of  the  states,  since  the  order  in  which 
die  companies  fused  became  itmnaterlal;  there  being  stmultaneons  con- 
solidation of  all  the  ccnnpanies. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  S  443.] 

IT.  Bahaoads  $=s>]7— Coufakies— Requibbheitt.  That  BIajobitt  or  Dibec- 
TOBS  BB  Residents, 

The  requirement  of  Const.  111.  1870,  art.  11,  }  11,  and  statutes,  that  a 
majority  of  the  directors  of  a  railroad  company  be  residents  of  Illinois, 
does  not  apply  to  an  Interstate  coiporation  organized  prior  to  the  amend- 
ment  of  the  Constitution  In  1870. 

[Ed.  Note— For  other  cases,  see  Ballroads,  Cent  Dig.  ||  86-88.] 

18.  Monopolies  «=>16(2)  —  Baxlboad  Consolidation— AfFsovAi.  or  Rux.- 

BOAD  ComVISSIONB. 

That  the  1914  consolidation  of  the  New  York  Central,  Michigan  Cen- 
tral, and  Lake  Shore  systems  was  permitted  by  the  railroad  conunla* 
doners  of  states  In  which  the  systems  (derated  after  puUlc  bearing,  Is 
persuasive  upon  a  court  considering  the  validity  of  such  consolidation, 
aa  Indicating  the  consent  of  such  states. 

[Ed.  Note^— For  other  cases,'  see  Monopolies,  Cent  Dig.  S  32.] 

19.  Public  Sebvicb  Gohuissions  <c=90— Functions.  • 

Public  service  commissioDs  do  not  exercise  Judicial  fnncUons. 
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20.  MoNOPOLiEa  4»16(2) — Rahaoad  Gotcsoudatioh. 

A  railroad  consolidation  mupt  lie  legal  Id  erery  state  T\-here  tee  new 
company  la  organixed  to  be  I^al  aa  to  an  objecting  stodtholder,  dnee. 
If  the  new  c(Hnpany  has  not  eonaolitlBtcd  lecanlly,  It  has  wrongfully  or 
Irregularly  taken  from  thd  stodEholder  bis  Interest  In  an  entity  and  iti 
property. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  B  12.] 

21.  Courts  ^=>8 — Jcbisdictior— Monopoly  Laws  of  OniKa  States. 

In  couslclerlng,  at  the  Instance  of  an  objecting  stockholder,  wbetber 
the  consolidation  of  a  New  York  railroad  system  offends  the  laws  of  a 
foraign  state,  a  court  is  not  vindicating  the  laws  of  a  foreign  state,  but 
la  conserving  the  property  of  a  person  In  New  Tork  lu  a  corporation  ow- 
ing life  and  duty  to  the  state  of  New  York. 

[Ed.  Note.— For  other  cases,  'see  Courts,  Cent.  Dig.  {{  18,  19.] 

22.  Monopolies  $=3]6(2) — Bailboad  Consolidation. 

The  former  New  York  Central  having  control  of  the  r*ke  Shore,  and 
the  latter  voting  the  stock  of  the  Nickel  Plate,  the  1914  ctmsolidation, 
whereby  the  former  New  York  Central  votes  directly  the  stock  of  tbe 
Nickel  Plate  was  not  lll^al,  ^cc  the  actual  power  of  control  was  not 
Increased. 

[Ed.  Note.~FoT  other  cases,  see  Monopolies,  Cent  Dig.  |  IZ] 

23.  Railroads  141— Consolidations. 

The  ownership  by  the  former  New  York  Central  of  a  realty  company's 
stock  did  not  preclude  it  from  consolidating  with  a  company  that  cooU 
not  hold  such  stock. 

[Ed.  Note.— For  other  cases,  see  RaUnwda,  Ceat.  Dig.  |  443.] 

24.  Monopolies  ^nlO— Bbtvoactivk  Efiect  of  Statutes. 

The  fedml  ontl-trust  statutes  do  not  divest  property  interests  rested 
before  th^r  passage. 

[Ed.  Note. — Por  other  cases,  see  Monoiwlles,  Cent.  Dig.  |  9.] 

25.  LuiiTATion  OF  Actions  «=»36(1)— Actiok— Limitatioh. 

Suit  by  a  stodcholder  to  enjoin  the  1914  consolidation  of  the  New  York 
Central  systems,  In  so  far  as  It  questioned  relations  existing  before 
consolidation  pursuant  to  agreemoits  made  between  18T3  and  ld04,  keli 
barred  by  the  10  years  Umltatlm  ot  Code  GIt.  Proc.  i  888,  applicable  to 
every  f<«in  of  equitable  action,  the  limitation  of  whlcb  la  not  ipedUcatlf 
prescribed. 

[Ed.  Note.— For  other  cases,  see  Liniltati«i  of  Action^  Cent  Dig.  H 
168-170,  178-181.] 

Appeal  from  Special  Term,  Westchester  County. 

Injunction  by  Clarence  H.  Venner,  doing  business  as  C.  H.  Venner 
&  Co.,  against  the  New  York  Central  &  Hudson  River  Railroad  Com- 
pany and  others.  From  a  judgment  of  the  Special  Term  for  defend- 
ants (94  Misc.  Rep.  671,  158  N.  Y.  Supp.  602),  and  an  order  granting 
an  extra  allowance  to  defendants,  plaintiff  appeals.  Judgment  and 
order  affirmed. 

Argued  before  THOMAS,  CARR,  STAPI^ETON,  MIIXS.  and 
RICH,  JJ. 

Elijah  N.  Zoline,  of  New  York  City  (William  A.  Uhnan,  of  New 
York  City,  on  the  brief),  for  appellant 

Walter  C.  Noyes  and  Albert  H.  Harris,  both  the  New  York  City 
(Alexander  S.  Lyman  and  Charles  C.  Paulding,  both  of  New  York 
City,  on  the  brief),  for  respondents. 
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THOMAS,  J.  Under  the  name  of  the  New  York  Central  Railroad 
Company  (incorporated  April  16,  1913),  there  has  been  a  consolidation 
of  the  New  York  Central  &  Hudson  River  Railroad  Company,  the 
Lake  Shore  &  Michigan  Southern  Railway  Ccwnpany,  and  9  other  com- 
panies. Thus  the  city  of  New  York  is  directly  connected  by  railway 
with  Chicago.  But  Uiere  are  other  terminals.  Northerly  and  south- 
erly of  the  line  noted,  in  itself  nearly  1,000  miles  in  length,  stretches 
a  vast  territory  of  incalculable  agricultural  and  mineral  wealth,  and 
containing  industrial  and  commercial  centers,  Pittsburg,  Columbus,  Cin- 
cinnati, Indianapolis,  St.  Louis,  and  others,  towards  the  South ;  while 
northerly  are  Ogdensburg,  Ottawa,  Montreal,  Detroit,  Grand  Rapids, 
and  other  notable  places.  To  bring  such  regions  and  intermediate  locali- 
ties into  mutual  communication,  and  to  afford  facilities  for  transpor- 
tation to  distant  destinations,  many  interpenetrating  railways  had  been 
built,  and  the  control  of  some  of  them  acquired  by  certain  of  the  con- 
stituent companies  entering  into  the  consolidation.  So  railways,  them- 
selves, perchance,  products  of  earlier  unification,  have  finally  become 
one  system,  whose  principal  arteries  feed  and  are  fed  by  many  lines 
distributed  in  diverse  directions.  The  due  develofwient  of  railways 
has  resulted  from  such  mergers.  Nor  does  the  prevailing  thought 
concerning  transportation  question  the  benefit.  Indeed,  one  cannot 
but  know  the  evils  to  all  concerned  from  the  several  ownership  of 
physically  connecting  lines,  isolated  in  operation  and  segregated  in 
control.  I  feel  at  liberty  to  state  that  the  result  of  the  experience  of 
all  classes  of  people  using  railways  is  that  the  possible  scope  in  dis- 
tance of  a  bill  of  lading  or  passenger  ticket  should  be  unlimited  and 
in  inverse  ratio  to  the  proximity  and  accessibility  of  a  known  and  an 
accountable  carrier. 

But  it  is  to  disrupt  the  consolidation  (perfected  December  23,  1914, 
purstiant  to  an  agreement  made  in  March,  1913),  and  to  resolve  it 
into  its  elements,  and  even  to  reach  further,  dissevering  results,  that 
this  action  was  brought  on  December  14,  1914.  Considering  only  the 
elements  actually  united,  such  a  disposition  seems  at  variance  with 
usual  conceptions  of  public  benefit,  and  tends  to  reactionary  condi- 
tions that  would  be  regarded  as  detrimental  to  the  necessities  of  trans- 
portation, and  as  well  subversive  of  essential  rights  of  property.  But 
the  plaintiff  would  look  beyond  the  immediate  contract  ox  consolida- 
tion to  matters  that  do  not  appear  in  it.  The  law  pla^ies  some  con- 
straint upon  railway  increment  by  combination  of  independent  lines. 
The  reasons  for  it,  and  the  historic  basis,  are  presented  in  Standard 
Oil  Co.  v.  United  States,  221  U.  S.  1,  31  Sup.  Ct.  502,  55  L.  Ed.  619, 
34  L.  R.  A.  (N.  S.)  834,  Ann.  Cas.  1912D,  734,  and  by  Mr.  Justice 
Holmes  in  Northern  Securities  Co.  v.  United  States,  193  U.  S.  197, 
24  Sup.  Ct.  436,  48  L.  Ed.  679.  Without  stopping  here  to  note  the 
learning  on  that  subject,  I  go  straight  to  the  salient  applications  of 
it  by  the  af^llant 

Unes  Alleged  to  be  Combined  in  Violation  of  the  Sherman  Act. 

The  lines  which  plaintiff  alleges  are  combined  in  violation  of  the 
Sherman  Act  are:   (1)  The  Michigan  Central  (90  per  cent  of  the 
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Stock  owned  by  the  former  New  York  Central  since  1898,  and  not  di- 
rectly consolidated).  (2)  the  I^ake  Shore  &  Michigan  Southern  (or- 
ganized under  the  laws  of  New  York,  Pennsylvania,  Ohio,  Indiana, 
Michigan,  and  Illinois,  90  per  cent  of  the  stock  owned  by  the  former 
New  York  Central  since  1898,  directly  consolidated).  (3)  New  York, 
Chicago  &  St.  Ix>uis  (known  as  the  Nickel  Plate,  majority  of  stock 
held  by  the  Lake  Shore  since  1882,  not  directly  consdidated).  They 
are  deemed  by  the  plaintiff  as  potentially  parallel  and  competing,  be- 
cause (a)  each  company  has  or  had  a  line  from  Buf^lo  to  Chicago, 
with  several  intervening  common  points;  (b)  the  Lake  Shore  enter- 
ing the  consolidation  controlled  by  stock  ownership  or  by  lease,  or 
by  both  (1)  the  Big  Four  system;  (2)  the  Lake  Erie  &  Western  lines: 
(3)  the  Toledo  &  Ohio  Central  lines.  (4)  The  Chicago,  Indiana  & 
Southern  Company  (in  the  consolidation),  among  then^dves  also  al- 
leged to  be  potentially  parallel  and  c(»npeting  in  some  respects.  The 
appellant  also  urges  that  the  railways  in  seini^  instances  are  paral- 
lel and  competing  within  some  of  the  states,'  where  they  are  and  where 
the  new  company  is  organized.  There  is  other  criticism  of  the  con- 
solidation which  will  be  noticed  conveniently.  Whatever  may  be  said 
at  present  has  no  reference  to  the  Nickel  Plate,  unless  specially  men- 
tioned. Plaintiff  has  owned  170  shares  of  the  stock  of  the  Michigan 
Central  since  1904,  300  shares  of  the  former  New  York  Central  since 
March,  1907,  and  75  other  shares  since  January,  1910,  and  5  shares 
of  the  Lake  Shore  since  December  2,  1914.  The  New  York  Central 
Company  will  be  called  the  New  Company;  the  New  York  Central 
&  Hudson  River  Railroad  Company,  the  former  New  York  Central ; 
and  the  Lake  Shore  &  Michigan  Southern,  the  Lake  Shore. 

[1  ]  The  consolidation  is  merely  a  change  in  the  form  of  control,  and 
does  not  in  itself  offend  the  federal  anti-trust  laws. 

The  New  Company  succeeds  to  the  property  rights  of  the  constituent 
companies,  including  the  capital  stock  which  they  owned.  Through 
stock  ownership  it  diooses  the  directors  of  the  Michigan  Central  and 
thereby  fashions  its  policy,  and  through  such  agency  operates  its  rail- 
way, to  liie  extent  that  practical  solidarity  of  ownership  may  make 
the  will  of  stockholders  authoritative.  I  understand  that  the  appel- 
lant's argument  is  that  the  New  Company  succeeds  to  a  railway  (L^e 
Shore)  that  is  parallel  to,  and  competitive  with,  the  Michigan  Central, 
and  has  an  interest  and  ability  not  existing  before  to  restrain  competi- 
tion, and  to  lessen  to  those  who  would  use  either  line  the  benefit  that 
would  come  if  one  stockholder  did  not  control  both  lines,  whereby 
plaintiff  as  a  stockholder  is  damaged.  Of  course,  if  the  same  person 
own  company  A  and  company  B,  he  may,  if  he  keep  within  the  law, 
exalt  one  and  depress  the  other.  So  the  New  Company  could  starve 
or  rob  itself  in  either  direction,  and  to  do  so  would  deprive  the  com- 
munities on  the  depressed  line,  as  well  as  the  public,  of  legal  oppor- 
tunities, although  it  is  a  rational  reflection  that  one  does  not  make  a 
pigmy  of  what  for  his  needs  should  be  a  giant,  and  that  it  is  not  a 
reasonable  inference  that  the  New  Company  would  weaken  the  effi- 
ciency and  earning  quality  of  a  great  tributary  to  its  system^  even  if  a 
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supervisii^  government,  federal  or  state,  were  not  ready  to  thwart  or 
to  penalize  such  an  attempt.  Such  ability  to  exalt  or  to  depress  por- 
tions of  properties  pertains  to  every  owner  of  them.  But  I  under- 
stand, and  later  propose  to  show,  that  the  anti-trust  laws  are  not  of- 
fended by  mere  naked  capacity  for  perversion  and  self-injury,  without 
any  evidence  of  ill^;al  purpose  or  interest,  and  where  the  several  arms 
of  transportation  are  congruous  and  serviceable  growths,  and  where 
amputation  of  a  limb  would  merely  deform  the  body  of  the  general 
system,  with  consequent  injury  to  stockholders,  creditors,  and  the  pub- 
lic. Tht  former  New  York  Company  could,  before  the  consolidation, 
do  what  the  present  New  Company  can  do  now.  The  latter  can  do  no 
more.  The  grasp  was  as  firm  and  the  exercise  of  the  power  as  facile 
in  one  case  as  the  other. 

The  majority  of  the  directors  of  the  New  York  Company,  it  is 
ur^ged,  were  also  a  majority  of  the  directors  of  the  Lake  Shore,  the 
Michigan  Central,  the  Nickel  Plate,  the  Big  Four,  Lake  Erie  &  West- 
em,  the  Toledo  ft  Ohio  Central,  New  York  &  Harlem,  and  other 
companies,  and  that  the  oflScers  were  practically  identical.  In  short, 
since  1898,  when  the  stock  of  the  Lake  Shore  and  the  Michigan  Cen- 
tral was  acquired,  there  has  been  but  one  control  and  one  ruler.  Even 
before  that,  the  Vanderbilt  family,  from  1878,  controlled  the  Lake 
Shore  and  Michigan  Central.  The  New  Company  may  decrease  ex- 
penses of  operation,  as  the  formalities  of  11  separate  organizations 
need  not  be  maintained,  but  the  unity  of  capacities,  the  coherence  of 
the  rights  of  ownership,  the  motives  of  action,  the  interests  to  be  con- 
served, the  ease  of  sway,  as  to  the  Lake  Shore  andi  the  Michigan  Cen- 
tral, have  not  been  changed.  There  is  in  the  New  Company  no  such 
perfected  solidarity  that  obedience  is  compelled  the  more  to  the  new 
master  than  to  the  former  one.  It  is  a  new  form  of  control,  but  the 
change  is  the  merest  formality.  The  law  looks  beyond  the  externals 
to  ^e  substance,  but  the  present  corporate  appearance  is  but  another 
aspect  of  tfie  same  reali^.  If  there  is  now  monopoly  or  restraint 
of  trade,  or  potency  for  it,  there  was  then.  The  holder  of  the  stock 
could  then  fH-offer  or  witUiold  goods  to  the  d^ree  that  it  can  now. 
It  could  discourage  or  stimulate  traffic  over  one  line  or  the  other,  if  it 
may  do  so  now.  A  court  of  equity  should  not  make  exteriors,  in  them- 
selves impotent  for  harm,  grounds  of  judgment.  It  is  clear  that  the 
consolidation  in  its  mere  self  is  not  intended  to  restrain  trade  or  com- 
merce, but  to  furnish  a  convenient  instrumentality  for  operating  the 
lines  which  one  ccnnpany  had  earlier  controlled.  The  result  is  not 
to  restrain  trade,  because  &e  effect  is  the  same  as  before  the  consolida- 
tion. If  a  corporation  is  doing  what  for  many  years  it  was  doing  in 
anoUier  form,  at  least  a  new  intention  in  the  act  cannot  be  ascribed 
to  it ;  and  if  the  result  of  the  new  act  is  the  same  as  under  earlier 
conditions,  the  new  act  takes  on  no  sinister  complexion  from  the  things 
done  under  it.  I  shall  later  show  that  the  courts  consider  the  past 
history,  whether  that  shows  intention  or  purpose  to  restrain  competi- 
tion and  to  monopolize,  the  result  of  the  combination,  and  the  purpose 
with  which  it  is  continued. 
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[2]  The  system  of  transportation  as  it  was  and  is  does  not  offend 
the  federal  statutes. 

The  Michigan  Central,  through  the  Canada  Southern  Company, 
which  it  leases,  and  trackage  rights,  and  the  Lake  Shore,  severally, 
have  terminals  at  Buffalo.  Eadi  has  a  terminal  at  Chicago.  The 
distance  between  the  terminals  via  the  Lake  Shore  is  540  miles;  by 
the  Michigan  Central,  535  miles.  Lake  Erie  separates  the  railways 
for  its  length  of  about  250  miles.  Principal  competing  stations  are 
said  to  be  Toledo,  in  Ohio;  Detroit,  Grand  Rapid's,  Lansing,  Jack- 
son, Kalamazoo,  Hastings,  Albion,  Marshall,  Ypsilanti,  and  Monroe, 
in  Michigan ;  South  Bend,  Gary,  Michigan  City,  and  Indiana  Harbor, 
in  Indiana — none  of  which  is  common  to  the  main  lines,  tmlcss  it  be 
the  three  last,  near  Chicago.  The  Michigan  Company  passes  through 
Canada  and  to  the  north  of  Lake  Erie  to  Detroit.  The  Lake  Shore 
passes  to  the  south  of  Lake  Erie.  The  lines  are  at  the  greatest  dis- 
tance 60  miles  apart.  The  two  lines  to  Chicago  run  in  the  same  gen- 
eral direction,  and  each  company  would  seek  traffic  at  Buffalo  and 
Chicago,  as  well  as  at  some  intermediate  points.  But,  in  dietermining 
whether  a  combination  of  the  two  lines  is  in  restraint  of  Interstate  or 
international  commerce,  it  should  be  considered  what  eadi  line  was 
intended  to  do,  and  what  is  the  breadth  of  its  activities.  No  one  can 
fail  at  once  to  see  that  an  essential  purpose  of  the  Michigan  Centra! 
was  and  is  to  gather  the  commerce  on  the  northerly  side  of  Lake  Erie 
and  from  points  between  Detroit  and  Chicago,  and  that  the  purpose 
of  the  Lake  Shore  was,  and  is,  to  serve  the  territory  southerly  of  the 
line  of  Lake  Erie.  But  that  statement  is  very  narrow  and  deficient, 
for  from  Detroit  and  Jackson  on  the  Michigan  Central  two  lines  ex- 
tend to  Bay  City,  where  they  unite  and  stretch  up'tiirough  the  penin- 
sula of  Michigan  to  Mackinaw  City,  where  there  is  wat£r  connection 
with  Canada.  There  are  some  other  branches  tending  northward,  not- 
ably to  Grand  Rapids,  South  Haven,  and  Benton  Harbor  on  Lake 
Michigan.  The  Lake  Shore  had  or  controlled  lines  from  Grand  Rap- 
ids, Woodbury,  Lansing,  Jackson,  and  Detroit,  in  the  state  of  Mich- 
igan, and  also  lines  intermediate  the  Michigan  Central  and  Lake  Shore 
lines  west  of  Lake  Erie ;  but,  while  they  may  contribute  to  the  Lake 
Shore  line  proper,  another  purpose  apparently  is  to  furnish  Michigan 
transportation  to  regions  south  and  southwest  of  the  Lake  Shore  line. 
The  territory  towards  the  northwest,  increasing  so  amazingly  in  pro- 
duction, as  well  as  the  portion  of  Canada  north  of  Lake  Erie,  are 
given  over  to  the  enterprise  and  profit  of  the  Michigan  Central.  On 
the  other  hand,  an  examination  of  the  map  shows  that  the  Lake  Shore, 
while  operating  a  line  from  Buffalo  to  Chicago,  had  acquired  con- 
trol, through  stock  holding,  leasing,  or  otherwise,  of  lines  embraced 
in,  or  entering  into,  the  states  of  Michigan,  Pennsylvania,  C%io,  In- 
diana, Illinois,  and  elsewhere.  In  their  large  aspects  the  two  enter- 
prises, the  Lake  Shore  and  the  Michigan  Central,  are  entirely  dissim- 
ilar, save  in  the  fact  that  they  both  sedc  business  at  Buffalo  and 
Chicago,  and  have  some  local  points  which  they  commonly  reach,  usu- 
ally through  branches. 
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It  should  be  noticed  that  through  the  whole  tract,  containing  the 
constituent  lines  and  their  dependencies,  there  is  shown  on  the  map 
in  the  record  a  fine  network  of  railways,  not  owned  or  controlled  by 
any  constituent  company.  That  would  not  per  se  excuse  or  palliate 
a  violation  of  anti-trust  laws,  but  it  bears  upon  the  tendency  and  in- 
tent of  the  action.  Monopoly  of  trade  between  the  states,  or  the  states 
and  Canada,,  by  reason  of  the  present  combination,  seems  the  merest 
chimera.  The  actuality  of  the  consolidation  is  a  vast  system  of  trans- 
portation from  the  Atlantic  seaboard  to  Buffalo,  and  thence  to  points 
west,  northwest  and  southwest.  When  the  New  York  Central  line 
ends  at  Buffalo,  it  begins  the  distribution  of  its  traffic,  not  for  Chicago 
alone,  very  important  as  that  is,  but  elsewhere,  as  various  connecting 
points  are  reached  over  wide  and  diverse  areas  that  demand  service. 
But  the  multiplicity  of  its  lines  and  termiiuds  and  the  liberality  of  its 
service  are  urged  as  an  offense,  because  in  the  course  of  suj^Iying  so 
many  localities  some  of  its  lines  touch  or  cross  each  other  or  have 
common  terminals.  The  former  New  York  Central,  reaching  Buf- 
falo, wished  to  deliver  on  both  sides  of  Lake  Erie.  Lines  for  that  end 
would  naturally  be  carried  to  Chicago.  It  sought  to  carry,  not  only 
to  and  from  Chicago,  but  to  and  from  all  the  lateral  territory,  through 
which  service  lines  are  now  laid.  I  a>nc»ve  that  it  may  not  be  desira- 
ble that  a  railway  be  limited  to  two  terminals,  but  rather  that  it  shall 
radiate,  here  and  there  divei^ng  to  touch  and  to  serve  and  to  be  used 
by  many  localities.  But  to  that  end  there  must  be  main  arteries  rami- 
fied in  branches,  whereby  passengers  and  goods  are  brou^t  nearer 
to  points  of  departure  or  destination.  What  I  would  say  is  that  the 
ensemble  must  be  considered,  and  that  the  enterprise  does  not  become 
in  restraint  of  trade,  or  monopolistic,  because  two  lines  of  the  system 
are  parallel  and  have  two  common  terminals.  The  public  is  not  in- 
jured by  dissemination  of  branches.  The  shipper  is  not  The  stock- 
holder gains  by  the  wider  gathering  of  products  for  transportaticm. 

In  my  judgment,  the  consummation  of  the  system,  the  entirety  of 
control,  considering  the  geographical  distribution  of  service,  is  in  har- 
mony with  sound  principles  of  economics  in  railway  transportation. 
For  let  it  be  kept  in  mind  that  there  was  no  law  that  forbade  the  New 
York  Central's  multiplicity  of  terminals,  and  there  was  every  reason 
for  extending  the  great  Eastern  line  for  the  broadest  disposition  of 
traffic.  It  was  for  the  advantage  of  the  New  York  Company,  and  the 
interests  of  New  York  and  other  states,  guarded  so  solicitously 
Legislatures,  that  the  products  of  Canada  and  the  Northwest  should 
not  find  their  way  by  rail  and  water  route  to  the  Gulf  of  St,  Lawrence, 
nor  was  it  desirable  in  the  interest  of  Western  routes  by  land  and  by 
water  that  there  should  be  such  diversion.  Nor  was  it  less  advanta- 
geous to  the  localities  served  that  the  ores  and  other  products  of  the 
Northwest  should  find  routes  to  the  iron  furnaces  of  Pennsylvania, 
whence  in  turn  would  be  received  the  output  of  that  state  and  the 
bituminous  coal  of  southern  Ohio  and  West  Virginia.  While  Chicago 
is  an  important  point  from  Buffalo,  and  an  expectant  westerly  termi- 
nal, so  are  St.  Louis,  Cincinnati,  Columbus,  Indianapolis;  and  there 
is  no  logical  reason  for  a  public  policy  that  should  declare  that,  if  a 
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company  has  a  terminal  in  Chicago,  it  should  not  have  tenninals  in 
such  other  cities,  or  that,  if  it  searched  out  and  visited  the  northerly 

domains,  it  should  keep  clear  of  southerly  regions,  or  that,  if  one 
branch,  sweeping  southerly,  also  went  to  Chicago,  its  northeriy  line 
must  avoid  that  place  as  one  of  its  destinations. 

The  Subsidiary  Companies  of  the  Lake  Shore. — ^The  Lake  Shore 
through  stock  ownership  controlled  several  companies.  The  New 
Company  has  succeeded  to  that  contml.  Does  that  preclud'e  legal  con- 
solidation? The  map  shows  the  Lake  Shore  and  its  relations  to  its 
dependencies,  as  has  been  stated.  It  is  evident  that  none  of  die  de- 
pendent lines  (except  the  Nickel  Plate)  parallel  each  other  or  the  Lake 
Shore  to  Chicago.  But  the  appeal  requires  that  some  lines,  specially 
designated  as  competitive  and  illegally  controlled  by  the  New  Com- 
pany, be  examined.  The  plaintiff's  argument  as  to  these  lines  relates 
both  to  interstate  and  to  intrastate  contHtions.  But  the  lines  should 
be  talcen  in  their  normal  relatiotis,  without  splitting  them  into  parts 
as  they  pass  through  or  into  two  or  more  states.  Where  there  is  a 
system,  that  should  be  considered,  and  not  portions  dissevered  to 
support  a  claim  of  local  and  limited  parallelity. 

The  Lake  Erie  &  Western  and  the  Big  i^o«r.— The  Lake  Erie  & 
Western  (Lake  Shore  had  majority  of  stock  control  since  about  1900) 
has  a  line  southwesterly  from  Sandusky  to  Muncie,  whence  it  takes 
a  more  westerly  course  to  Peoria,  111.,  and  is  intersected  by  a  branch 
starting  at  Indianapolis  and  running  northerly  to  Michigan  City  on 
Lake  Michigan,  connecting  with  the  main  Lake  Shore  near  that  point. 
The  Big  Four  system  (Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railroad  Cc»npany — ^Lake  Shore  held  32  per  cent,  of  &e  stodc)  south- 
westerly from  Cleveland  branches  at  Gallon  in  Ohio.  The  more  north- 
erly member  runs  through  Muncie,  where  it  touches  the  Lake  Erie  & 
Western,  through  Indianapolis  to  East  St.  Louis,  while  the  other 
branch,  from  Galion,  extends  through  Columbus,  Springfield,  I>ayton, 
and  Cincinnati,  thence  to  Indianapolis,  where  it  subdivides  for  exten- 
sions to  Chicago  and  Peoria ;  the  Peoria  branch  at  E>anville  meeting 
a  line  from  C^ro.  There  are  several  lines,  interconnecting  parts  of 
tihe  Big  Four  systeiti,  or  making  departures  for  outlying  districts — 
for  instance,  from  Sandusky  to  Springfield;  from  Jackson,  Mich., 
to  Franklin,  Ohio;  from  Benton  Harbor,  on  Lake  Michigan,  to  An- 
derson, to  Grecnsburg,  Ind.,  thence  to  Louisville,  Ky. ;  and  from 
Springfield  to  Indianapolis.  Some  of  the  Lake  Erie  &  Western  lines 
have  similar  directions,  and  reach  some  common  points.  The  salient 
fact  is  that  they  reach  those  points  from  dissociated  fields  of  service. 
It  is  true  that  the  Lake  Erie  &  Western  has  a  principal  line  from 
Sandusky  to  and  through  Muncie,  and  that  the  Big  Four  sends  a 
branch  from  Sandusky  to  Springfield ;  but,  although  emanating  from 
the  same  point — that  is,  Sandusky — the  transportation  purposes  relate 
to  quite  different  compass  points.  There  is  also  a  rough  parallelity 
to  Muncie  of  the  Big  Four  from  Cleveland  and  the  Lake  Erie  & 
Western  from  Sandusky. 

But  shall  not  the  cities  of  Columbus  and  Cincinnati  have  a  line  from 
Cleveland,  and  thence  to  Peoria,  because  Sandusky  is  connected  widv 
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Muncie  and  Praria?  And  is  it  candid  criticism  tiiat  from  Ceveland 
lines  may  not  run  to  Indianapolis,  St.  Louis,  and  Peoria  because  tiie 
Lake  Erie  &  Western  touches  such  lines  at  Muncie  and  Indianapolis  ? 
It  does  not  seem  so  to  me.  At  Peoria,  as  noted,  the  Lake  Erie  & 
Western  and  Big  Four  have  a  common  westerly  terminal,  from  which 
they  diverge  towards  the  east  on  entirely  different  missions.  At  some 
distance  northerly  of  Peoria  is  Zearing,  whence  the  Chicago,  Indiana 
&  Southern  (in  the  consolidation;  Lake  Shore  owned  most  of  stock) 
operates  a  line  to  South  Bend,  on  the  Lake  Shore,  in  Indiana.  The 
accusation  is.  as  I  understand,  that  within  the  state  of  Illinois  such 
lines  potentially  compete  with  the  two  lines  from  Peoria,  and  that  the 
two  lines  out  of  Peoria  potentially  compete  with  each  other.  That  is 
founded  on  the  argument  that  geographical  parallelity,  however  the 
lines  may  be  serving  qtiite  unrelated  neighborhoods,  is  forbidden.  Un- 
less a  line's  scope  of  influence  for  transportation  purposes  is  com- 
passed by  another  Hne's  sphere  of  operation,  parallelity  is  remote  and 
inconsequent. 

The  Toledo  &  Ohio  Central  and  the  Big  Four.— The  Toledo  &  Ohio 
Central  (majority  of  stock  acquired  by  Lake  Shore  in  1910)  has  two 
lines  out  of  Toledo.  I  will  later  comment  on  them  under  the  head  of 
Ohio  laws,  but  note  here  that  they  unite  at  or  near  Thurston  southeast- 
erly from  Columbus,  and  then  separate  to  make  with  the  Zanesville 
&  Western  a  loop  at  Coming,  and  from  Coming  the  controlled  line 
(Kanawha  &  Michigan)  penetrates  the  bituminous  coal  fields  of  south- 
em  Ohio  and  West  Virginia.  The  Big  Four  operates  a  line  from 
Jackson,  Mich.,  which  extends  southerly  through  Savona  to  Frank- 
lin, where  it  joins  the  Bi^  Four  line  from  Clevdand  to  Cincinnati. 
The  appellant  s  argument  is  that  such  line  from  Bryan  (on  the  main 
Lake  Shore  line)  to  Savona  (on  the  line  from  Springfield  to  Indian- 
apolis) is  a  parallel  and  competing  line  with  the  Toledo  &  Ohio  Cen- 
tral (just  above  mentioned)  through  Columbus  to  Corning,  and  is  il- 
legal under  the  laws  of  Ohio.  The  distance  between  Toledo  and  Bryan 
on  the  Lake  Shore  line  is  given  at  54  miles.  It  does  not  appear  that 
either  of  the  two  lines  just  above  mentioned  in  usual  competition  would 
directly  take  the  trade  of  the  intervening  territory,  while  their  obvi- 
ous purposes  are  quite  different.  The  Ttrfedo  &  Ohio  Central  line, 
connecting  at  Toledo  with  the  Lake  Shore  and  Michigan  Central  lines 
from  Detroit,  is  designed  to  reach  Columbus  and  westerly  and  soutfi- 
westerly  points,  and  finally  the  coal  mines  in  southern  Ohio  and  in 
West  Virginia,  while  the  Cincinnati  &  Northern  (Big  Four)  is  intended 
to  connect  Jackson,  in  Michigan,  with  Cincinnati,  and  of  course  other 
places,  through  other  arms  of  the  service.  I  cannot  conceive  that 
there  is  undue  restraint  upon  the  operation  of  either,  or  that  illegality 
arises  from  the  fact  that  the  two  lines  on  their  several  ways  connect 
with  other  lines  of  the  common  systetn,  or  with  lines  of  other  com- 
panies, whereby  varied  opportimities  for  dispatching  freight  and  pas- 
sengers are  afforded.  The  lines  are  apart  in  distance  and  foreign  to 
each  other  in  the  province  of  their  business. 

[8]  Big  Four  (Jackson  to  Sanjona)  and  Lake  Erie  &  Western  (Jack- 
son to  Mimcie)j — ^In  diis  connection  I  notice  the  suggestion  that  the 
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Big  Four  line  from  Jackson  to  Savona  parallels  the  line  (Lake  Erie 
&  Western,  Lake  Shore  system)  from  Jackson  to  Muncie,  Both  lines 
do  start  from  Jackson  and,  gradually  diverging,  meet  the  Big  Four 
direct  line  from  Cleveland  to  St.  Louis,  the  Lake  Erie  at  Muncie 
(where  it  connects  with  its  own  system),  and  tfie  Big  Four  line  at  Ail- 
sonia,  40.1  miles  further  east.  The  distance  from  Jackson  to  Muncie 
I  find  to  be  165.3  miles;  from  Jackson  to  Ansonia,  151  miles.  The 
Lake  Shore  could  have  managed  the  stock  of  the  two  companies  so 
that  each  board  would  have  stifled  competition  where  the  intervening 
zone  {largely  intrastate  in  Michigan)  is  so  limited  that  each  could 
draw  from  it,  and  could  have  adjusted  the  rates  so  that  traffic  between 
Jackson  apd  the  Cleveland-St  Louis  route  would  have  favored  one  of 
its  properties.  But  such  a  view  so  depreciates  probabilities  that  I 
do  not  entertain  it.  However,  it  brings  the  discussion  acutely  to  the 
question  earlier  presented,  whether  two  lines  paralleled,  and  in  this 
instance  of  a  short  length,  naturally  competing  before  they  draw  apart, 
can  be  commonly  owned  through  stock  control.  I  cannot  believe  that 
anti-trust  statutes  are  so  meticulous  of  monopoly  as  to  condemn  a 
general  purpose,  lest  it  be  dwarfed  into  a  capacity  and  intention  to  in- 
jure intervening  vicinities  that  may  for  a  comparatively  short  distance 
use  either  line.  The  federal  statute  has  to  do  with  travel  between 
states  and  nations,  not  between  villages  in  the  same  state,  or  small 
localities  near  the  boundary  lines,  to  which  both  roads  for  a  ways  are 
available,  and  states  contemplate  that  diversities  of  service  must  bring 
lines  into  narrow  zones  as  they  go  on  their  several  ways. 

Lake  Shore  and  Michigan  Central  between  Detroit  and  Toledo. — I 
come  back  to  the  Michigan  Central  and  the  Lake  Shore.  Each  had  a 
line  practically  from  Toledo  to  Detroit.  The  Lake  Shore  line  (Detroit, 
Monroe  &  Toledo)  is  in  the  consolidation,  and  the  Lake  Shore  owned 
most  of  the  stock.  They  are  short  in  mileage  and  close  in  location, 
and,  as  I  understand,  each  is  in  the  state  of  Michigan.  They  are  par- 
allel and  so  related  as  to  be  competing.  The  New  Comiany  can  send 
over  either  all  the  freight  that  it  will  bear.  If  it  can  afford  to  let  one 
be  idle,  may  it  render  it  moribund  and  make  the  other  abound?  How, 
then?  By  charging  higher  rates  on  one  than  the  other?  That  would 
be  contrary  to  law,  if  it  owns  both  lines,  and  the  appellant  urges  that 
there  is  a  substantial  ownership  in  each  case.  How,  then,  will  its  evil 
and  destructive  potentiality  display  itself?  In  what  alniormities  of 
dealing?  By  neglecting  the  roadbed,  equipment,  and  service  of  one 
line,  and  magnifying  that  of  the  other?  Has  not  the  railroad  com- 
mission of  Michigan  power  over  that?  I  think  that  the  era  has  come 
when  there  is,  even  in  the  case  of  railway  companies,  a  presumption 
against  self-destruction,  if  for  no  other  reason  because  the  law  does 
not  permit  it. 

But  I  am  unwilling  to  leave  the  matter  there.  It  is  a  matter  of 
common  knowledge  tiiat  Detroit  and  Toledo  are  centers  of  industry 
and  great  seats  of  manufacture.  It  does  not  appear  but  that  the  two 
lines  in  all  their  availabilities  are  needed  for  their  trade,  but  it  is  in- 
ferable that  they  are.  There  should  be  considered  the  traflic  gathered 
from  the  Michigan  peninsula  and  Canada,  and  routed  to  places,  near 
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and  remote,  southerly  of  the  Lake  Shore  main  line ;  for  instance,  to 
Pemisylvania  would  go  minerals,  and  thence  would  go  its  coals,  and 
from  southern  Ohio  and  West  Vii|^nia  their  bituminous  product.  In 
the  absence  of  informing  evidence  tiie  court  should  decline  to  con- 
clude that  the  two  links  (between  Detroit  and  Toledo),  introducing  to 
each  other  two  such  widespreading  but  interdepending  regions,  are 
theoretically  in  illegal  combination  t^cause  they  have  become  a  part  of 
a  system  in  which  they  are  important  conduits  of  circulation. 

The  consolidation  of  the  constituent  companies  did  not  offend  the 
federal  statutes,  as  judged  by  decisions. 

To  this  point  I  have  discussed  the  conditions  preceding  the  consoli- 
dation and  their  actual  ctmtinuance,  to  show  (1)  that  the  consolidation 
in  itself  is  not  an  act,  or  a  combination,  or  aught  dse  that  offends  the 
federal  trust  laws ;  (2)  that  the  relations  that  earlier  existed  would  not 
violate  that  act,  taking  into  consideration  the  growth  of  the  system  and 
the  intention  and  purpose  of  it  and  its  use.  I  would  now  test  the  ac- 
curacy of  the  conclusion  by  ascertaining  the  concrete  things  con- 
demned, by  using  the  decisions  to  depict  what  the  criminal  and  mis- 
chievous acts  were,  what  their  manifestations  of  evil  intentions  were, 
what  destruction  they  wrought,  and  by  what  characteristics  they  were 
adjudged  to  be  bad  and  illegal.  The  Sherman  Act  (sections  1  and  2) 
of  July  2,  1890  (26  U.  S.  Stat.  209),  is  as  follows: 

"Sectioii  1.  Every  contract,  combination  in  the  form  of  trust  or  otber- 
wlMt  or  consplrftcy,  In  restraint  of  trade  or  commerre  among  the  several 
States,  or  wltb  foreign  nations.  Is  hereby  declared  to  be  Illegal.  Every  per- 
son who  shall  make  any  such  contract  or  engage  In  any  such  combination 
or  conspiracy,  shall  be  deemed  gollty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  punished  by  fine  not  exceeding  Ave  thousand  dollars,  or  by 
imprisonment  not  exceeding  one  year,  or  by  both  said  ponishments,  In  the 
discretion  of  the  court. 

"Sec.  2.  Every  person  who  shall  monopolize  or  attempt  to  monopolize,  or 
combine  or  cmiaplre  with  any  other  person  or  persona,  to  monopolize  any 
part  of  the  trade  or  commerce  among  the  several  States,  or  with  foreign 
nations,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  punished  by  fine  not  exceeding  five  Uiousand  dollars,  or  by  Imprison- 
ment not  exceeding  cme  year,  or  by  both  said  punishments.  In  the  discre- 
tion of  the  court." 

In  Standard  Oil  Co.  v.  United  States,  221  U.  S.  1,  49,  31  Sup.  Ct. 
502,  511  (55  L.  Ed.  619,  34  L.  R.  A.  [N.  S.]  834,  Ann.  Cas.  1912D. 
734),  Mr.  Chief  Justice  White,  after  considering  the  text  of  the  act  and 
its  "meaning  in  the  light  of  the  common  law  and  the  law  of  this  coun- 
try at  the  time  of  its  adoption,"  concluded : 

That  "reason  was  the  guide  by  which  the  provisions  of  the  act  were  in  ev- 
ery case  interpreted,"  and  that  "It  was  intended  that  the  standard  of  reason, 
which  had  been  applied  at  the  common  law  and  la  this  counti^  in  dealing 
with  subjects  of  the  character  embraced  by  the  statute,  was  Intended  to  be 
the  measure  used  for  the  purpose  of  deteimlnlng  whether  In  a  given  case  a 
partlcolar  act  had  or  had  not  brought  about  the  wrong  against  which  the 
statute  provided." 

While  that  was  written  of  the  first  section  of  the  act,  relating  to 
"restraint  of  trade  or  commerce,"  &e  thought  is  extended  to  the  sec- 
ond section,  which  relates  to  monopoly  of  "any  part  of  the  trade  or 
commerce  axaoag  the  several  states,  or  with  fore^  nations."  'Hie 
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judicial  mind  should  be  amenable  to  that  rule.  But  in  no  better  way 
can  its  application  be  taught  than  by  tracing  the  elements  that  have 
affected  the  minds  of  the  justices  who  have  m  last  resort  applied  the 
statute  to  particular  cases.  The  volume  of  facts  submitted  to  their 
consideration,  and  the  painstaking  analysis  of  them  by  the  court,  are 
very  marked  features  of  the  decisions.  The  inquiry  has  been :  What 
was  the  condition  of  the  business  before  the  alleged  violation  of  the 
statute?  What  did  the  parties  do  to  change  it?  What  effect  has  their 
course  of  dealing  had  upon  the  ri^^hts  of  others?  How  has  it  affected 
or  threatened  trade?  How  does  it  tend  to  affect  it?  In  the  Standard 
Oil  Case,  the  violation  of  the  act  was  found  in  the  following  language : 

"(a)  BecauEie  the  unification  of  power  and  control  over  petroleum  and  its 
products  which  was  the  inevitable  result  of  the  combining  In  the  New  Jersey 
corporation  by  the  -increase  of  its  stock  and  the  transfer  to  it  of  the  stocks 
of  so  many  other  corporations,  aggregattng  so  vast  a  capital,  gives  rise,  In 
and  of  Itself,  la  the  abeence  ot  oountervalUng  circumstances,  to  say  the 
least,  to  the  prima  fiicle  presumption  of  Intent  and  purpose  to  maintain  the 
domlnancy  over  the  oil  Industry,  not  as  a  result  of  normal  methods  of  in- 
dustrial dev^opment,  but  by  new  means  of  combination  which  were  resorted 
to  in  order  that  greater  power  might  be  added  than  woold  otherwise  have 
arisen  bad  normal  methods  been  followed,  the  whole  with  the  purpose  of 
excluding  others  from  the  trade  and  thus  centralizing  in  the  c<Hnblnation  a 
perpetual  control  of  the  movements  of  petroleum  and  its  products  in  Uie 
channels  of  Interstate  commerce. 

"(b)  Because  the  prima  fade  presumption  of  Intent  to  restrain  trade,  to 
monopolize  and  to  bring  about  monopolization,  resulting  from  the  act  of  ex- 
panding the  stock  of  the  New  Jersey  corporation  and  vesting  it  with  sudi 
vast  control  of  the  oil  industry,  is  made  conclusive  by  considering :  (1)  The 
conduct  of  the  persons  or  corporations  who  were  mainly  Instrumental  in 
bringing  about  the  extension  of  4)ower  In  the  New  Jersey  corporation  before 
the  consummation  of  that  result  and  prior  to  the  formation  of  the  trust 
agreements  of  1879  and  1882 ;  (2)  by  considering  the  proof  as  to  what  was 
done  under  those  agreements  and  the  acts  which  immediately  preceded  the 
vesting  of  power  In  the  New  Jersey  corporation,  as  well  as  by  weighing  the 
modes  in  which  the  power  vested  in  that  coiporati(xi  has  been  exerted  and 
the  results  which  have  arisen  from  it.  Becurilng  to  the  acts  Aoda  by  the  in- 
dividnals  or  corporations  who  were  mainly  tnstmmental  in  bringing  abput 
the  expansion  of  the  New  Jersey  corpora^ltm  during  the  period  prior  to  the 
formation  of  the  trust  agreements  of  1879  and  1882.  including  thoae  agree- 
ments, not  for  the  purpose  of  weighing  the  Bubstantlal  merit  of  the  numer- 
ous charges  of  wrongdoing  made  during  such  period,  but  solely  as  an  aid 
for  discovering  Intent  and  purpose,  we  think  no  dlslotereBted  mind  can  suney 
the  period  In  question  without  being  irresistibly  driven  to  the  conclusion  that 
'  the  very  genius  for  commercial  development  and  organlzati<«i  which  it  would 
seem  was  manifested  from  the  bej^nning  soon  begot  an  intent  and  patpoB^ 
to  exclude  others  which  was  frequently  manifested  by  acts  and  dealings 
wholly  inconsistent  with  the  theory  that  they  were  made  with  the  single 
conception  of  advancing  the  development  of  business  power  by  usual  methods, 
but  which,  on  the  contrary,  necessarily  Involved  the  intent  to  drive  others 
from  the  fleld  and  to  exclude  them  from  their  right  to  trade  and  thus  ac- 
complish the  mMtery  which  was  the  end  in  view." 

I  do  not  regret  the  long  quotation,  as  it  masses  the  thoughts  that 
led  to  the  conclusion  that  the  New  Jersey  corporation  was  a  combina- 
tion in  restraint  of  trade,  and  also  "a  monopolization  brining  about 
a  perennial  violation  of  the  second  section"  of  the  act.  The  attempt 
to  restrain  trade  and  monopolize  it  was  as  wide  as  the  continent,  to  be 
achieved  through  the  exclusion  of  others  by  abnormal  methods,  by 
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driving  men  from  occupations,  and  by  centralizing  the  commerce  in 
one  company,  all  by  overmastering  power.  Where,  in  the  present 
consolidation,  are  such  signs  of  transgression  found?  There  is  a  sim- 
ilarity in  the  vast  capital.  But  it  has  aggregated  through  the  years 
in  th^  evolution  of  great  and  useful  lines  of  travel,  wi3i  accretions 
opening  up  to  a  general  system  of  transportation  new  territory,  with 
no  ruins,  but  with  prosperities.  At  least,  the  record  shows  nothing 
different. 

I  turn  to  United  States  v.  American  Tobacco  Co.,  221  U.  S.  106, 
31  Sup.  Ct.  632,  55  L.  Ed.  663.  The  facts,  summarized  by  the  Chief 
Justice  so  conveniently  for  the  reader,  may  be  contrasted  with  those 
in  the  present  case.  The  summary  shows  products  at  one  time  "mar- 
keted under  competitive  conditions  of  a  peculiarly  advantageous  na- 
ture/' the  organization  of  the  American  Tobacco  Company  in  New 
Jersey,  the  absorption  in  divers  ways  of  the  manufacture  and  sale  of 
tobacco,  and  its  accessories  in  various  forms,  the  formati<»i  of  new 
corporations,  the  purdiase  and  closing  of  many  competitive  plants, 
until  by  manipulation  piled  on  manipulation  the  whole  commerce  seem- 
ingly was  at  the  mercy  of  the  ever-outstretching  influence  and  power 
of  tiie  combination.  But  the  matter  can  be  pictured  comprehensively 
only  by  the  following  excerpt  from  the  opinion : 

"Indeed,  the  hlBtory  of  tbe  combination  is  so  replete  witb  tbe  ixAag  of 
acta  whicb  It  was  tlie  obvious  purpose  of  tbe  statute  to  forbid,  so  dononstra- 
tive  of  tbe  existence  from  the  t)eg]nnlng  of  a  purpose  to  acquire  dominion 
and  control  of  the  tobacco  trade,  not  by  the  mere  exertion  of  the  ordinary 
right  to  contract  and  to  trade,  but  by  metbods  devised  in  order  to  monopo- 
lize the  trade  by  driving  competitors  out  of  business  which  were  ruthlessly 
carried  out  upon  the  assumption  that  to  work  upon  tbe  fears  or  play  upon 
the  cupidity  of  competitors  would  make  success  possible.  We  say  these  con- 
clusions are  inevitable,  not  because  of  the  vast  amount  of  property  aggre- 
gated by  the  oomlrination,  not  becanse  alone  of  tbe  many  eoxporations  which 
the  proof  shows  were  united  by  resort- to  one  device  or  another.  Again,  not 
alone  because  of  the  dominion  and  control  over  the  tc^acco  trade  which  ao 
tnally  exists,  but  because  we  tblnk  tbe  conclusion  of  wrongful  purpose  and 
illegal  combination  is  overwhelmingly  established  by  tbe  following  considera- 
tions: (a)  By  the  fact  that  the  very  first  organization  or  combination  was 
impeUed  by  a  previously  existing  fierce  trade  war,  evidently  inspired  by  one 
or  more  of  the  minds  which  brought  about  and  became  parties  to  that  com- 
bination. <b)  Because  Immediately  after  that  combiuaUon  and  the  increase 
of  capital  whldi  follon'ed,  the  acts  wbtdi  ensued  Justify  the  lnfer«ice  that 
the  Intention  existed  to  use  the  power  of  the  combination  as  a  vantage 
ground  to  further  monopolize  the  trade  in  tobacco  by  means  of  trade  con- 
flicts designed  to  Injure  others,  either  by  driving  competitors  out  of  fixe  busi- 
ness or  compelling  Uiem  to  become  parties  to  a  combination — a  purpose  whose 
execution  was  illustrated  by  the  plug  war  which  ensued  and  its  results,  by 
tbe  snuff  war  which  followed  and  Its  results,  and  by  tbe  confiict  which  Im- 
mediately followed  the  entry  of  the  combination  In  England  and  the  divi- 
sion of  tbe  world's  business  by  the  two  foreign  contracts  which  ensued,  (c) 
By  the  ever-present  manifestation  whidi  Is  exhibited  of  a  conscious  wrong- 
doing by  the  form  In  which  tbe  various  transactions  were  embodied  from  the 
beginning,  ever  dianging  but  ever  in  substance  tbe  same.  Now  the  organiza- 
tion of  a  new  company,  now  the  control  exerted  by  the  taking  of  stock  In 
one  or  another  or  In  several,  so  as  to  obscure  tbe  result  actually  ottalned, 
nevertheless  uniform,  in  their  manifestations  of  tbe  purpose  to  restrain  oth- 
ers and  to  mmiopolize  and  retain  power  In  the  hands  of  the  few  who,  it 
would  seem,  from  the  beginning  contemplated  the  mastery  of  the  trade 
which  practically  followed,    (d)  By  the  gradual  absorption  of  control  over 
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bU  the  eSemeOta  essential  to  tiie  saecessfiil  manufacture  of  tobaceo  itrodncts, 
and  placing  such  control  In  the  hands  of  seemingly  lndei>«id«it  corporations 

serving  as  perpetual  barriers  to  the  entry  of  others  into  the  tobacco  trade, 
(e)  By  persistent  expenditure  of  millions  upon  millions  of  dollars  In  buying 
out  plants,  not  for  the  purpose  of  utilizing  them,  but  In  order  to  close  them 
up  and  render  them  useless  for  the  purposes  of -trade,  {fi  By  the  coostentr 
ly  recurring  stipulations  whose  legality,  isolatedly  viewed,  we  are  not  con- 
^ering,  by  which  numbers  of  persons,  whether  manufacturers,  stockholders, 
or  employte,  were  reauired  to  bind  themselTes,  generally  for  long  periods, 
not  to  compete  in  the  future." 

Such  was  the  use  of  the  rule  of  reason  in  the  Tobacco  Case.  The 
decision,  neither  in  word  nor  spirit,  has  contact  with  the  case  at  bar. 
There  are  two  cases  that  deal  directly  with  a  combination  respecting 
the  same  railways,  Pearsall  v.  Great  Northern  Railway  Co.,  161  U.  S. 
646,  16  Sup.  Ct.  705,  40  L.  Ed.  838,  under  the  statutes  of  Minnesota, 
and  the  Northern  Securities  Co.  v.  United  States,  193  U.  S.  197,  24 
Sup.  Ct.  436,  48  L.  Ed.  679,  under  the  federal  anti-trust  acts.  _  The 
combinations  were  dissimilar  in  form,  but  one  in  purpose,  viz.  to 
place  under  one  control  the  Great  Northern  I^ilway  Company  and 
the  Northern  Pacific  Railway  Company.  Each  company  had  some 
4,500  miles  of  railway  in  its  system,  stretching  into  or  across  the  states 
of  Wisconsin,  Minnesota,  North  Dakota,  Montana,  Idaho,  Washing- 
ton, and  Oregon  to  the  Pacific  Coast.  The  eastern  terminals  of  the 
Great  Northern  were  St.  Paul  and  Duluth,  Minn.,  and  Superior,  Wis., 
and  its  western  terminals  Everett  and  Seattle  in  the  state  of  Washing- 
ton, and,  as  stated  in  the  second  case,  Portland,  in  Oregon ;  while  the 
Northern  Pacific  had  its  eastern  terminals  at  St.  Paul,  Minn.,  and 
Ashland,  Wis.,  and  western  terminals  at  Tacoma,  in  the  state  of  Wash- 
ington, and  Portland,  in  the  state  of  Oregon,  liie  agreement  attacked 
in  the  first  case  inv(^ved  the  sale  of  the  Northern  Pacific,  the  issuance 
of  100  millions  or  more  of  bonds  guaranteed  by  the  Great  Northern, 
and  of  100  millions  of  stock,  one-half  to  be  distributed  to  the  stock- 
holders of  the  Great  Northern,  or  to  some  person  or  corporation  as 
trustee  for  their  use,  with  a  provision  for  interchange  of  traffic  at 
connecting  points  for  places  not  common  to  the  two  lines  and  for  profit 
sharing  according  to  mileage.   It  is  noticeable : 

(1)  That  the  opinion  su^ests  that  a  different  question  would  be  present  If 
the  agreement  had  been  effected  before  the  Legislature  of  Minnesota  amended 
the  statute,  for  it  Is  said:  "It  is  possible  that,  if  this  arrangement  had  been 
actually  made  and  carried  into  effect,  before  the  acts  forbidding  the  consoli- 
dation of  parallel  or  competing  lines  had  been  passed,  the  rights  of  the  par* 
ties  thereto  would  have  become  vested,  and  could  not  become  Impaired  by  any 
subsequent  act  of  the  Legislature."  (2)  That  "the  ^ect  of  this  arrangement 
would  be  to  practically  consolidate  the  two  systems,  to  operate  9,000  miles 
of  railway  under  a  single  management,  and  to  destroy  any  possible  advantages 
the  public  might  have  through  a  competition  between  the  two  lines."  (3)  That 
the  arrangement  was  a  plain  violation  of  the  acts  of  the  state  of  Minnesota, 
"proMbiting  railroad  corporations  from  consolidating  with,  leasing,  or  pur- 
chasing, or  In  any  other  way  becoming  the  owner  of  or  controlling,  any  other 
railroad  corporation,  or  the  stock,  franchises,  or  rights  of  property  thereof, 
having  a  parallel  or  competing  line." 

The  court  decided  that; 

"The  consolidation  of  these  two  great  corporations  will  unavoidably  result 
In  giving  to  the  defendant  a  monopoly  of  all  tralllc  in  the  northern  half  of  tlie 
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State  of  illpHesota,  aa  -tcell  a»  of  all  traiucontinental  traffic  north  of  the  line 
of  the  Vnion  Pacific,  against  whlcb  public  r^ulatlons  will  be  but  a  feeble 
protectloii." 

In  the  Northern  Securities  Case  the  scheme  was  to  vest  in  the  North- 
em  Securities  Company  sufficient  stock  to  control  the  Great  North- 
ern and  the  Northern  Pacific  systems,  and  that  was  by  the  court, 
four  justices  dissenting,  considered  a  violation  of  the  federal  anti-trust 
act.  It  was  decided  that,  however  the  stock  was  acquired  or  held,  it 
was  to  be  used  in  suppressing  competition  between  the  companies. 
The  two  cases  show  a  purpose  to  centralize  in  one  corporation  two 
systems,  not  only  parallel,  but  furnishing  the  only  service  at  intermedi- 
ate points  through  an  immense  territory,  systems  which  had  the  com- 
mon purpose  of  connecting  the  Great  Lakes  and  the  Mississippi  river 
with  the  Pacific  Ocean.  T^is  attempt  was  to  combine  them  arbitrarily, 
without  any  valid  purpose,  and  without  either  railway  fitting  in  con- 
junction. Two  different  things,  made  to  be  used  apart,  were  forced 
into  unnatural  union.   That  was  distortion. 

It  is  convenient  to  call  attention  to  the  fact  that  the  Great  North- 
ern Company  and  the  Northern  Pacific  had  gained  control  of  the  Bur- 
lington system  of  8,000  miles  in  length,  as  the  bill  showed, 

"extending  frwn  St.  Paul,  la  the  state  of  Mliuiesota,  where  It  cotmecta  with 
the  Great  Morthem  and  N<Htheni  Pacific  Ballway  syBtema,  tbron^  the  etates 
of  Minnesota,  Wisconsin,  and  Illinois,  to  Chicago,  In  the  state  of  IlUn(^,  and 

from  these  two  dtles  through  said  states,  and  through  the  states  of  Iowa, 
Missouri,  Nebraska,  Colorado,  South  Dakota,  Wyoming,  and  Montana,  to 
Qulncy,  In  the  state  of  Illinois,  to  Unrllngton  and  Des  Moines,  In  the  state 
«f  Iowa,  to  St.  Louis,  Kansas  OLty,  and  St.  Joseph,  in  the  state  of  Missouri,  to 
Omaha  and  lAncoln,  in  the  state  of  N^raska,  to  Denver,  in  the  state  of 
Colorado,  to  Cheyenne,  in  tlie  ttate  of  WyoitUng,  and  to  Billings,  in  the  gtate 
of  Montana,  where  it  again  cownectg  with  the  Northern  Pacific  RmHway 
tyttem — these  states  lying  west  of  Chicago  and  south  of  the  states  crossed  by 
the  Great  Northern  and  Northern  Padflc  systems,  and  eomttitutimg  th&  terrf- 
torv  occupied  in  port  by  tohat  i»  knoton  at  the  Vnttm  Paci/lo  Ba^ay  ty*tem, 
which  ha$  been  and  i$  a  pareUd  and  eompeOnff  gy»tem  v)ttM»  raltf  terrUory 
tciih  the  taid  BurUngton  ayatem." 

The  bill  did  not,  as  I  understand,  ask  for  the  dissolution  of  the  ar- 
rangement by  which  the  Burlington  system  was  obtained— in  any  case 
the  combination  was  left  intact,  although  the  Burlington  Company  had, 
with  the  Great  Northern  and  the  Northern  Pacific,  a  common  east- 
ern terminal  at  St.  Paul,  and  after  its  sweep  southerly  joined  the 
Northern  Pacific  at  Cheyenne,  en  route  coming  into  competition  with 
the  Union  Pacific. 

This  brings  the  discussion  to  the  United  States  v.  Union  Pacific  R. 
R.  Co.,  226  U.  S.  61,  33  Sup.  Ct.  S3,  57  L.  Ed.  124,  reversing  the 
judgment  below  (C.  C.)  188  Fed.  102.  The  Union  Pacific  Railroad 
Company  acquired  by  stock  purchase  what  was  deemed  a  dominating 
control  in  the  Southern  Pacific.  The  Union  Pacific  system  proper 
extended  from  the  Missouri  river  to  the  Pacific  coast — that  is,  from 
Council  Bluffs,  Iowa,  to  Ogden,  Utah,  a  distance  of  1,000  miles,  with 
a  branch  from  Kansas  City,  Mo.,  through  Colorado,  to  the  main  line 
at  Cheyenne,  while  it  owned  the  stock  of  the  Oregoft  Short  Line  Rail- 
road Company,  which  operated  a  railway  from  Granger,  Wyo.,  on 
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the  main  line,  to  Huntington,  Or.,  whence  a  line  to  Portland  was 
owned  and  operated  by  the  Oregon  Railroad  &  Navigation  Company, 
the  stock  of  which  was  owned  by  the  Or^;on  Short  Line.  The  Oregon 
Railroad  &  Navigation  Company  owned  the  boat  line  from  Portland 
to  San  Francisco  and  to  the  Orient.  The  Union  Pacific  had  no  rail- 
way line  from  Ogden  to  San  Francisco  or  to  Los  Angeles.  But  the 
Southern  Pacific,  a  holding  company  of  the  state  of  Kentucky,  through 
lease  operated  the  lines  of  the  Central  Pacific  and  owned  its  stock. 
Thereby  was  included  a  line  some  800  miles  in  length  from  San  Fran- 
cisco to  Ogden,  where  it  connected  with  the  Union  Pacific  and  the 
Denver  &  Rio  Grande  Railroad  Company.  The  Central  Pacific  also 
had  branches  some  500  miles  in  lengtii.  The  acquisition  of  the  Cen- 
tral Pacific  line  from  Ogden  to  San-  Frandsco  would  give  the  Union 
Pacific  a  direct  line  from  the  Missouri  river  to  San  Francisco,  which 
was  much  shorter  than  the  line  via  Portland  to  San  Francigco.  It  is 
noticed  that  the  opinion  permitted  the  presentation  of  a  plan  for  ac- 
quiring the  control  of  the  direct  route  from  Ogden  to  San  Francisco. 
Therefore  that  line  did  not  fall  within  the  range  of  the  condemnation. 
But  the  Southern  Pacific  Company  owned  a  ship  line  from  New  York 
to  New  Orleans,  where,  as  well  as  at  Galveston,  connection  was  made 
with  the  company's  railway  extending  through  Louisiana,  Texas,  New 
Mexico,  Arizona,  California,  and  Or^on,  to  Portland,  reaching  Los 
Alleles  and  San  Francisco.  The  United  States  asserted  that  before 
the  purchase  of  the  stock  the  Union  Pacific  and  Southern  Pacific  com- 
peted for  interstate  commerce,  of  which  there  was  much  evidence,  and 
that  thereafter  competition  was  eliminated.  The  strife  was  for  trans- 
continental business.  The  charges  against  the  combination  can  be 
gathered'  from  the  vivid  and  copious  denunciation  in  the  petition.  It 
is  said  in  the  opinion: 

"We  tbink  the  testimony  amply  shows  that,  while  these  roads  did  a  Kreat 
deal  of  bostness  for  which  tiiey  did  not  eompece  and  that  the  cnnpetltlTe 
btwlness  was  a  companitlrely  small  part  of  the  sum  total  of  all  trafflc,  state 

and  interstate,  carried  over  them,  nevertheleBS  such  competing  traffic  was 
large  In  Tolume,  amounting  to  many  mtlUons  of  dollars.  Before  the  transfpr 
of  the  stock  this  trafflc  was  the  subject  of  active  eompetltloa  between  these 
systems,  but  by  reason  of  the  power  arising  from  such  trausfer  It  has  siua- 
been  placed  under  a  common  control.  It  was  by  no  means  a  negligible  part, 
but  a  large  and  valuable  part,  of  interstate  commerce  which  was  thus  directly 
affected.  The  fact  that  the  Southern  Pacific  had  a  road  of  Its  own  from  the 
Gulf  to  the  Padflc  Coast  did  not  prevent  competition  for  this  trafflc.  The 
Union  Padflc  and  Its  connections  were  engaged  in  the  aame  carrying  trade, 
and  as  a  matter  of  fact  were  competing  for  that  trade,  by  all  the  usual 
means  of  competltlrai  resorted  to  by  rival  railroad  systems.  As  this  court 
said,  speaking  by  Mr.  Justice  Holmes,  in  Swift  &  Co.  v.  United  States,  supra, 
196  U.  S.  398  [25  Sup.  Ct.  280,  49  L.  Ed.  W5]:  'Commerce  among  the  sUtee 
is  not  a  technical  legal  conception,  but  a  practical  one,  drawn  from  the  course 
of  business.'  Tliat  cMumerce,  as  conducted  from  the  East  to  the  Pacific  Coast 
was  in  a  substantial  part  the  subject-matter  of  rivalry  and  competition  be- 
tween these  two  systems.  Since  the  stock  transfer  the  companies  have  com- 
mon officers  and  the  rival  soliciting  agencies  have  been  for  the  most  part 
abandoned." 

The  decision  illustrates  that  the  question  was  not  one  of  paralleUty 
of  lines,  but  of  suppression  of  competition  between  common  East- 
em  and  Western  terminals.   The  competition  does  not  seem  to  have 
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been  at  points  betweoi  terminals,  but  between  the  terminals  them- 
selves— New  York  and  the  points  on  the  Pacific  Coast.  What  influ- 
ence the  water  route  had  upon  all  rail-routes  the  case,  as  reported, 
does  not  show.  But  what  is  quite  apparent  is  that  each  company  had 
a  system,  and  that  the  union  of  the  two  systems  did  not  blend  what 
would  coalesce  in  ordinary  and  natural  development,  but  rather  two 
incongruous  and  antagonistic  entities,  characteristically  competitive  and 
coalescing  only  through  compulsion.  But,  as  applied  to  the  case  at 
bar,  the  Union  Pacific  decision  teaches  this,  that  at  Granger  the  Union 
Pacific  could  bifurcate  and  send  a  branch  to  San  Francisco  via  Port- 
land, and  another  line  to  San  Francisco  via  Ogden,  and  the  Supreme 
Court  saw  no  fault  in  it.  In  the  light  of  such  permission,  what  should 
be  said  of  the  New  Yoiic  Central  at  Buffalo  branching  to  the  north 
and  towards  the  south,  sending  off  two  great  lines,  which  separated 
in  varied  directions  to  many  terminals,  with  some  of  them  converging 
at  Chicago  ?  And  there  is  also  this  to  be  said,  that  such  arrangement 
of  lines  was  a  growth  begun  long  since,  tried  through  many  years, 
and  not  a  sudden,  arbitrary,  conventional,  unnatural  amalgamation  of 
two  diverse  and  inharmonious  systems.  It  was  the  normal  sequence 
of  legitimate  extension  and  expansion  in  necessary  progress.  It  may 
be  said  that  the  concession  to  the  Union  Pacific  accorded  with  the 
intention  of  the  Pacific  Railroad  Acts,  authorizing  the  consolidation 
of  the  Unimi  Pacific  and  Central  Pacific.  That  would  indicate  that 
l^al  authority  to  do  an  act  was  not  disturbed  by  the  anti-trust  stat- 
ute, and  bears  favorably  upon  the  contention  that  such  act  does  not 
affect  the  control  of  the  Lake  Shore  and  Michigan  Central  by  tlie 
New  York  Central  &  Hudson  River  Railroad  Company. 

"The  several  phases  of  this  litigation  yet  to  be  considered  preclude 
further  discussion  of  authorities  at  this  point,  but  I  ccmsider  that  th'is 
survey  justifies  the  conclusion  that  the  combination  does  not  offend  the 
federal  anti-trust  statutes.  The  anti-trust  acts  seem  to  have  been 
enforced  with  a  moral  sanity.  The  language  has  not  been  pushed  to 
such  extremity  as  to  make  the  law  destructive  of  relations  that  have 
developed  by  a  kind  of  practical  and  useful  growth. 

[4]  CombinatioH  through  Stock  Ownership. — The  question  has  aris- 
en whether  a  combination  through  stock  ownership  could  be  such  as 
the  federal  statute  contemplates.  The  cases  already  considered  amply 
show  that.    See  also  Steele  v.  United  Fruit  Co.  (C.  C.)  190  Fed. 


[5-t]  May  plaintiff  sue  under  the  federal  actsT 

This  consideration  is  kept  apart  from  that  of  a  stockholder  seeking 
to  restrain  ultra  vires  or  fraudulent  acts,  which  will  be  noticed  later. 
That  the  plaintiff  is  not  authorized  by  the  Sherman  Act  to  file  the 
present  biU  accords  with  the  general  course  of  federal  decision.  Na- 
tional Fireproofing  Co.  v.  Mason  Builders'  Ass'n,  169  Fed.  259,  263, 
94  C.  C.  A.  535,  26  L.  R.  A.  (N.  S.)  148  (C.  C.  A.,  2d  Cir.) ;  Fleitmann 
v.  United  Gas  Imp.  Co.,  211  Fed.  103,  128  C.  C.  A.  31  (C.  C.  A.,  2d 
Cir.);  Blindell  v.  Hagan  (C.  C.)  54  Fed.  40,  affirmed  56  Fed.  696.  6 
C.  C.  A.  86,  but  an  injunction  pendente  lite  was  granted  on  other 
grounds;  Pidcock  v.  Harrington  (C.  C.)  64  Fed.  821;  Greer,  Mills 
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&  Co.  T.  StoHer  (C.  C.)  77  Fed.  1 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Miami 
S.  S.  Co.,  86  Fed.  407,  420,  30  C.  C.  A.  142;  Southern  Indiana  Ex- 
press Co.  V.  United  States  Express  Co.  (C.  C.)  88  Fed.  659,  663. 

The  plaintiff  may  not  maintain  the  bill  under  the  Clayton  Act:  (1) 
Because  he  has  not  proved  damage  as  required  by  that  act;  (2)  be- 
cause by  his  long  participation  in  the  enjoyment  of  the  stockholding  by 
the  former  New  York  Central  Company  he  is  precluded  from  alleg- 
ing that  it  was  illegal  under  either  federal  acts  or  the  law  of  any  state; 
(3)  because  the  Clayton  Act  does  not  authorize  him  to  file  a  bill  to 
divest  property  acquired  before  it  went  into  effect,  and  as  to  some  of 
the  stock  before  the  Sherman  Act  was  passed.  The  last  two  grounds 
will  be  discussed  in  other  connection,  but  instantly  I  consider  fail- 
ure of  the  plaintiff  to  show  special  damage.  The  Clayton  Act,  §  16^ 
provides : 

"That  any  i>erson,  firm,  corporation,  or  association'  shall  be  entitled  to  sue 
for  and  have  InJunctlTe  relief.  In  any  court  of  the  United  States  having  J^^ 
risdlctloa  over  the  parties,  against  threatened  lose  or  damages  1^  a  violation 
of  the  anti-trust  laws,  tndudlng  sections  2,  3,  7  and  8  of  this  act,  when  and 
under  the  same  conditions  and  principles  as  Injunctive  relief  against  threateo- 
ed  conduct  that  will  cause  loss  or  damage  Is  granted  by  courts  of  equity,  un- 
der the  rules  governing  such  proceedings  and  upon  execution  of  proper  bond 
against  damages  for  an  iojunctioa  Improvidently  granted,  and  a  showing  that 
the  danger  at  Irr^arable  loss  or  dainiage  Is  Uunediatek  a  lafellinlMny  Injune- 
tiou  may  Issve." 

What  loss  or  damage  has  the  consolidation  caused,  or  what  did  it, 
or  does  it,  threaten  to  cause  plaintiff  as  a  stockholder  in  the  New  York 
Central  &  Hudson  River  Railroad  Company,  or  the  Lake  Shore  Com- 
pany, or  the  Michigan  Central  Company,  and,  if  there  be  damage,  con- 
jectural or  real,  is  it  peculiar  to  his  relation  to  any  one  of  the  com- 
panies, or  to  all  of  them?  And  I  search,  for  an  answer  to  the  same 
inquiry  respecting  the  relations  of  the  companies  for  the  many  years 
before  the  consolidation,  and  while  the  plaintiff  was  a  stockholdo'.  By 
reason  of  a  combination  in  restraint  of  trade,  in  the  Standard  Oil 
Case,  and  in  the  Tobacco  Case,  varieties  of  people  were  shown  to  have 
been  injured  in  divers  ways.  But  here  a  member  of  corporations  al- 
leges that  he  is  injured,  and  in  place  of  proving  actual  damages,  be- 
yond invoking  the  expense  attending  the  organization  of  the  New 
Company — an  outlay  that  may  be  met  by  increased  economies  in  ad- 
ministration and  which  in  any  case  goes  only  to  the  consolidation — 
he  relies  upon  a  presumption  of  injury  from  the  wrongful  act.  So 
he  is  merely  restraining  the  combination  because  it  is  a  crime.  But 
the  Clayton  Act  did  not,  I  infer,  tend  to  allow  a  private  individual 
to  redress  a  violation  of  an  act  merely  because  it  was  a  violation  of 
public  law,  but  only  in  case  he  prove  that  it  "will  cause  loss  or  dam- 
age." He  may  have  a  preliminary  injunction,  if  be  show  that  the  "dan- 
ger of  irreparable  loss  or  damage  is  immediate/'  but  tiot  if  he  merely 
show  an  offense  against  the  United  States. 

The  learned  counsel  for  the  appellant,  in  a  most  thorough  brief, 
amoi^  other  things  cites  Watson  v.  Sutherland,  72  U.  S.  (5  Wall.)  74, 
18  L.  Ed.  580,  and  North  v.  Peters,  138  U.  S.  271,  11  Sup.  Ct.  346, 
34  L.  Ed.  936  as  presenting  instances  of  irreparable  damage.  But 
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surely  not  a  shadow  of  such  damage  appears  here.  The  violation  is, 
of  course,  one  condition  of  his  right  to  sue;  but  that  is  only  prelimi- 
nary to  proof  of  an  injury  that  distinguishes  him  from  the  mass  of 
people.  The  plaintiff  would  construe  the  act  to  authorize  his  inter- 
position to  vindicate  public  justice,  upon  the  presumption  that  a  crime 
hurts  his  pocket  because  he  has  some  financial  interest  in  the  wrong- 
doer. That  puts  him  on  an  equality  with  the  United  States,  whose 
functions  he  would  usurp.  When  the  proposition  is  whether  a  sys- 
tem may  continue,  which  in  experience  accords  with  the  general  pub- 
lic benriit,  and  which  affords,  and  for  a  generation  has  presented,  to 
several  states  facilities  for  local  and  distant  transportation,  and  to 
the  nation  opportunities  for  easy  intercourse  and  interchange,  into 
which  the  plaintiff  entered  and  wherein  he  presumptively  thrived 
through  a  considerable  period,  and  concerning  which  the  nation  and 
several  states,  having  jurisdiction,  have  been  silent  in  the  presence  of 
the  apparent  prosperity  of  all  concerned,  I  think  that  there  is  no  pre- 
sumption of  injury  to  the  plaintiff,  which  he  may  redress  upon  the 
tiieory  that  he  has  some  particular  hurt  that  he  cannot  prove,  but  of 
which  he  is  theoretically  sensible.  In  Coquard  v.  Nat.  Linseed  Oil  Co.,' 
171  111.  484,  49  N.  E.  564,  it  is  said: 

"Only  the  state  can  complain  of  Injury  to  the  public  or  that  public  rights 
are  being  Interfered  with,  and  Miforce  a  forfeiture  of  defendant* b  fntncblse 
for  that  reason." 

Plaintiff  adverts  to  Harding  v.  American  Glucose  Co.,  182  111,  551, 
626,  55  N.  E.  577,  64  L.  R.  A.  738,  74  Am.  St.  Rep.  189;  but  there 
the  demurrer  admitted  the  injury,  and,  indeed,  by  the  bill  it  seemed 
serious,  and  the  court  also  gave  die  stockholder  standing  as  represent- 
ing the  osmpany.  But  in  my  judgment  the  Clayton  Act  does  not  en- 
able the  stodcholder  to  maintain  an  action  in  behalf  of  the  corporation. 
The  general  principle  that  the  stockholder  must  show  damage  to  him- 
self was  declared  in  Continenfal  Securities  Co.  v.  Interboroi^  R.  T. 
Co.,  221  Fed.  44,  136  C  C.  A.  570,  affirming  (D.  C.)  207  Fed.  467; 
Thomas  v.  Musical  Mutual  Protective  Union,  121  N.  Y.  45,  24  N,  E. 
24,  8  L.  R.  A.  175;  Delavan  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  154 
App,  Div.  8,  139  N.  Y.  Supp.  17.  That  the  plaintiff  may  not  maintain 
the  action  under  the  Sherman  Act,  appears  from  the  cases  cited,  and 
also  D.  R.  Wilder  Mfg.  Co.  v.  Corn  Products  Refining  Co..  236  U.  S. 
165,  35  Sup.  Ct,  398,  59  h.  Ed.  520,  Ann.  Cas.  1916A,  118;  and  that 
he  may  not  do  so  under  the  Clayton  Act  without  showing  damage, 
was  decided  in  Union  Pacific  R.  Co.  v.  Frank,  226  Fed.  906,  141  C. 
C.  A.  510  (1915),  where  it  is  said  that  the  Clayton  Act  (Act  Cong. 
Oct.  15,  1914,  c.  323,  38  Stat.  737)  would  not  change  the  rule  that  the 
"right  to  sue  by  a  private  party  is  only  given  to  obtain  injunctive  relief 
against  threatened  loss  or  damage,"  so  that,  the  opinicm  continues,  the 
"loss  or  damage  *  *  *  must  be  shown."  In  Shawnee  Compress 
Co.  v.  Anderson,  209  U.  S.  423,  28  Sup.  Ct.  572,  52  L.  Ed.  865,  the 
action  was  by  stocldiolders  of  a  company  illegally  leased  to  an  alleged 
monopolizing  company,  but  the  question  of  their  right  to  sue  was  not 
raised,  nor  was  it  decided  whether  the  judgment  was  based  on  the 
Sherman  Act.  In  Bigelow  v.  Calwnet  &  Heda  Mining  Co.  (C.  C.)  155 
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Fed.  869  (1907),  special  damage  was  alleged  and  a  temporary  injunc- 
tion issued.  In  Steele  v.  United  Fruit  Co.  (C.  C.)  190  Fed.  631,  the 
ability  to  sue  was  not  questioned. 

Jurisdiction  of  the  State  Court 

[9,  10]  Has  the  state  court  jurisdiction  to  enforce  the  federal  anti- 
trust acts?  The  doubt  arises  entirely  from  the  language  of  the  Sher- 
man and  Clayton  Acts,  and  the  system  of  administration-  for  which 
they  provide.  The  Sherman  Act  is  a  criminal  statute,  and  its  enforce- 
ment as  such  falls  to  the  government  that  enacted  it.  But  ordinarily 
tiie  courts  of  a  state  would  entertain  a  civil  suit  based  <»i  a  federal 
statute.  Second  Employers'  Liability  Cases,  223  U.  S.  1,  32  Sup.  Ct. 
169,  56  L.  Ed.  327,  38  L.  R.  A.  (N.  S.)  44;  Claflin  v.  Houseman,  93 
U.  S.  130,  23  L.  Ed.  833 ;  Plaquemines  Fruit  Co.  vi  Henderson.  170 
U.  S.  514,  18  Sup.  Ct.  685,  42  L.  Ed.  1126;  Cooke  v.  State  National 
Bank,  52  N.  Y.  96,  11  Am.  Rep.  667;  Robinson  v.  National  Bank, 
81  N.  Y.  385,  37  Am.  Rep.  508;  Cook  v.  Whipple,  55  N.  Y.  150,  14 
Am.  Rep.  202.  If  a  federal  statute  forbade  the  consolidation  of  two 
'railways  engaged  in  interstate  commerce,  a  state  court  could  entertain 
a  cause  of  action  in  behalf  of  one  damaged,  provided  it  a)uld  gain 
jurisdiction  of  the  proper  parties,  even  if  the  federal  courts  were 
given  jurisdiction.  The  Sherman  Act  provides  (section  4)  that  "the 
several  circuit  courts  of  the  United  States  are  hereby  invested  with 
jurisdiction  to  prevent  and  restrain  violations  of  this  act;  and  it  shall 
be  the  duty  of  the  several  district  attorneys  of  the  United  States,  in 
their  respective  districts,  under  the  direction  of  the  Attorney  General, 
to  institute  proceedings  in  equity  to  prevent  and  restrain  such  viola- 
tions,*' and  a  procedure  is  prescribed. 

But  interstate  commerce  might  well  involve  persons  in  widely  sep- 
arated judicial  districts,  and  provision  was  made  (section  5)  that  otfier 
parties  could  be  brought  in  by  subpoenas  served  in  any  district  on  per- 
sons whether  or  not  they  reside  in  the  district  of  the  venue,  and  then 
by  section  6  provision  was  made  for  forfeiture  of  property  to  the 
United  States,  which  involves  a  function  peculiar  to  the  federal  courts, 
and  then  (section  7)  it  was  provided  tiiat : 

"Any  person  who  shall  Iw  Injured  In  his  busInesB  or  property  by  any  other 
person  or  corporation  by  reason  of  anything  forbidden  or  declared  to  be 
unlawful  by  this  act,  may  sue  therefor  In  any  'Uircuit  Court  ol  the  United 
States  In  the  district  in  which  the  defendant  resides  or  Is  found,  without 
respect  to  the  amount  In  controversy,  and  shall  recover  threefold  the  damages 
by  bim  sustained,  and  the  coats  of  suit.  Including  a  reasonable  attorney"!  fee." 

Similar  provisions  were  made  in  Act  Aug.  27,  1894,  §§  7S-77  (28 
Stat.  570,  c.  349  [U,  S.  Comp.  St.  1913,  §§  8831-8835]),  which  re- 
lates to  importations  into  the  United  States  pursuant  to  arrangements 
in  restraint  of  trade.  There  have  been  decisions  in  this  state  that  the 
state  courts  have  not  jurisdiction.  Locker  v.  American  Tobacco  Co., 
121  App.  Div.  443,  106  N.  Y.  Supp.  115  (decided  in  1907);  Delavan 
V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  154  App.  Div.  22,  139  N.  Y.  Supp. 
17  (decided  in  1912).  appeal  dismissed  by  the  Court  of  Appeals  with 
comment  that  the  question  was  "difficult  and  interesting,"  but  that 
the  subject-matter  had  ceased  to  exist  (216  N.  Y.  359,  110  N.  £,  763). 
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Of  course,  the  Clajrton  Act  was  not  in  existence,  but  the  rejection 
of  jurisdiction  must  rest  upon  the  terms  of  the  Sherman  Act,  with 
which  the  Cla3rton  Act  is  accordant.  The  question  was  raised,  but 
not  decided,  in  Straus  v.  American  Publishers'  Ass'n,  231  U.  S.  222, 
237,  34  Sup.  Ct.  84,  58  L.  Ed.  192,  L.  R.  A.  191 5A,- 1099,  Ann.  Cas. 
1915A,  369;  but  the  reasoning  in  Wilder  Mfg.  Co.  v.  Corn  Products 
Co.,  236  U.  S.  165,  173-175,  35  Sup.  Ct.  398,  59  L.  Ed.  520,  Ann. 
Cas.  1916A,  118  (decided  before  the  Clayton  Act)  strongly  favors  the 
exclusive  jurisdiction  of  the  federal  courts.  The  plaintiff  points  out 
with  much  force  that  the  federal  Judicial  Code  of  1910,  in  section 
256  (Act  March  3,  19U,  c.  231,  36  Stat.  1100  [U.  S.  Comp.  St.  1913. 
§  1233]),  enumerates  the  cases  where  the  jurisdiction  is  limited  to 
the  federal  courts,  and  that  this  is  not  one ;  but  I  note  that  the  Code 
does  include  crimes  and  offenses  cognizable  under  Oie  authority  of 
the  United  States — suits  for  penalties,  etc. 

But  the  final  question  is  whether  the  Sherman  Act  by  its  very  terms 
does  limit  jurisdiction  to  the  federal  courts.  Before  tfie  Clayton  Act 
was  passed  in  1914,  there  had  been  much  discussion  as  to  the  right  of 
a  person  to  sue  for  injunctive  relief.  The  Clayton  Act  found  the 
party  with  the  power  doubtful  or  lacking.  It  did  two  things:  (1) 
Gave  him  power  to  sue  in  equity;  (2)  provided  for  bringing  die  ac- 
tion in  the  federal  court,  which  could  have  been  done  without  permis- 
sion, as  concerns  its  usual  jurisdiction  or  that  given  under  the  Sher- 
man Act.  I  would  consider  that  ordinarily,  under  such  enablement, 
the  person  could  also  sue  in  the  state  court.  But  the  difficulty  is 
that  the  Sherman  Act  is  the  primary  anti-trust  law,  and  it  is  the  judi- 
cial thought  that  it  provides  within  itself  for  its  enforcement  in  the 
federal  court.  It  is  the  duty  of  this  court  to  abide  by  the  decisions 
noted,  although  an  opposite  conclusion  would  hannonize  with  earlier 
consideration  of  the  jurisdiction  of  the  state  courts  under  other  stat- 
utes. 

[11]  Neither  the  consolidation  nor  the  previous  relation  offends  the 
laws  of  the  several  states  wherein  the  New- Company  is  incorporated. 

The  next  inquiry  is  whether  the  consolidation  violates  the  laws  of 
New  York,  Pennsylvania,  Ohio,  Indiana,  Illinois,  or  Michigan. 

New  York. — ^The  appellant  limits  the  discussion  to  the  relation  of 
the  Lake  Shore  to  the  Nickel  Plate. 

Pennsylvania. — The  Constitution  of  that  state  (section  4,  art.  17)  is 
alleged  to  be  violated  by  the  combination  of  the  same  two  railroads. 
Attention  is  called  to  the  Public  Laws  of  Pennsylvania  of  1907,  p. 
385,  No.  281,  prohibiting  thereafter  certain  relation  of  railway  com- 
panies to  street  passenger  railway  corporations.  The  statute  is  in- 
voked with  reference  to  the  New  York  State  Railways,  in  which  the 
former  New  York  Central  had  interests,  acquired  some  years  prior 
to  the  consolidation,  but  whether  before  or  after  the  Pennsylvania  act 
does  not  appear. 

Michigan. — The  Constitution  of  the  state  of  Michigan  of  1850 
(article  19A,  §  2)  provides: 

"No  railroad  corporatl<Hi  shall  conaoUdate  Its  atock,  pn^ert^t  or  francblnB 
witb  any  other  ntllroad  corporation  owniiig  a  parallel  or  competing  Une." 
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The  appellant  refers  also  to  the  statutes  of  Michigan  that  declare 
similar  prohibition.  Michigan  Public  Laws  of  1899  and  1891.  §  29, 
and  Compiled  Laws  of  Michigan  of  1897,  §  6254.  The  Michigan  case, 
cited  by  the  appellant  (Attorney  General  v.  A.  Booth  &  Co.,  143  Mich. 
89,  106  N.  W.  868,  which  was  decided  on  the  pleadings,  and  White 
Star  Line  v.  Star  Line.  141  Mich,  604,  105  N.  W.  135,  113  Am.  St 
Rep.  551,  which  arose  under  the  Sherman  Act),  (Kd  not  involve  ei- 
ther the  Constitution  or  above  statutes,  and  present  quite  different 
facts  from  those  in  the  case  at  bar.  The  spirit  of  decision  in  the 
courts  of  Michigan  is  gathered  from  the  opinion  in  Richardson  v.  Buhl, 
77  Mich.  632,  43  N.  W.  U02,  6  L.  R.  A.  457,  which  depended  upon 
the  validity  of  the  organization  and  purpose  of  the  Diamond  Match 
Company  of  Connecticut,  which  the  c^inion  describes  as  a  "scheme 
by  which  all  competition  in  the  manufacture  of  matches  was  stifled, 
opposition  in  the  business  crushed,  and  the  whole  business  of  the 
country  in  that  Hne  engrossed  by  the  Diamond  Matdi  Company."  A 
decision  on  such  a  state  of  facts  has  no  place  here. 

Alleged  Pwallel  and  Competing  Lines  in  Michigan. 

The  appellant  mstances  as  violation  of  the  law  of  Michigan  (a)  the 
two  short  lines  between  Detroit  and  Toledo,  formerly  owned  severally 
by  the  Lake  Shore  and  the  Michigan  Central,  and  potentially  com- 
peting from  Detroit  to  Vienna,  Mich. ;  (b)  lines  from  such  short  Lake 
Shore  line  via  Monroe,  Mich.,  to  WTiite  Pigeon,  Mich.,  and  the  Michi- 
gan Central  from  Detroit  to  New  Buffalo,  near  the  southwest  border 
of  Michigan;  (c)  the  Big  Four  line  (Cincinnati  Northern,  from  Jack- 
son to  Savona,  and  Lake  Erie  &  Western  from  Jackson  to  Muncie). 
which  for  a  distance  are  in  the  state  of  Michigan.  The  lines  (a)  and 
(c)  have  been  considered,  and  the  second  (b)  shows  a  spur  of  the  Lake 
Shore  running  in  the  same  general  direction  as  the  Michigan  Central 
at  an  average  divergence  of  35  miles. 

Indiana. — That  state  has  no  pertinent  constitutional  provisions,  but 
there  are  decisions  which,  as  urged,  hold  that  public  policy  prohibits 
one  railroad  company,  throu^  stock  ownership  or  otherwise,  control- 
Hng  a  parallel  or  competing  line.  I  have  examined  the  cases  cited, 
but  look  in  vain  for  instances  resembling  the  case  at  bar.  They  bear 
on  actions  tending  to  restrict  a)mpetition  and  to  ei^ance  prices.  In 
Board  of  Commissioners,  etc,  v.  Lafayette,  Muncie  &  Bloomington 
R.  R.  Co.,  50  Ind.  85,  it  was  decided  that  stockholders  could  maintain 
an  action  to  redress  an  ultra  vires  act,  whereby,  without  statutory  au- 
thority, a  railway  line  purposed  to  run  from  Muncie,  Ind.,  to  Bloom- 
ington, 111.,  was  cut  at  Lafayette,  an  intermediate  point,  by  another 
railway,  Toledo,  Wabash  &  Western  Railway  Company,  and  its  part 
from  Lafayette  to  Muncie  turned  over  to  one  company,  and  its  west- 
em  part  diverted  to  the  Toledo  Company.  The  court  states  the  re- 
sult: 

"By  this  means,  the  western  dlvlsloa  Is  diverted  Into  tbe  ToleAOt  Wabasb 
&  Western  Railway  Company,  at  Lafayette,  and  thus  forms  a  cmtlnuous  line 
of  road  Bloomington,  111.,  to  Toledo,  Ohio,  instead  of  a  cmitlnuous  line 

from  Bloomington,  III.,  to  Muncie,  Ind.,  as  contemplated  by  the  original 
ganlzation;  and  the  Elastem  division  Is  left  mer^  &  local  road  between 
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Lafayette  and  Mnncle,  without  a  Western  connection,  and  wholly  destroyed  as 
a  competing  line  with  the  Toledo,  Wabash  &  Western  Railway  Ck>mpaDy." 

It  is  worth  the  pains  to  unravel  such  facts  and  to  contrast  them  with 
those  now  present,"  as  they  demonstrate  concrete  conditions  that  in- 
vite rational  and  practical  application  o^  the  law.  Cleveland,  Colum- 
bus, Cincinnati  &  Indianapolis  R.  Co.  v.  Closser,  126  Ind.  34S,  26  N. 
E.  159,  9  L.  R.  A.  754,  22  Am.  St.  Rep.  593,  involved  a  pooling  agree- 
ment between  carriers  and  the  relation  of  a  shipper  to  it.  The  opinion 
is  instructive  in  indicating  what  may  be  regarded  as  illegal  combina- 
tion. Indianapolis  Union  R.  Co.  v.  Dohn,  153  Ind.  10,  53  N.  E.  937, 
45  L.  R.  A.  427,  74  Am.  St.  Rep.  274,  involved  the  right  to  allow  one 
transfer  company  the  monopoly  of  business  upon  its  grounds.  State 
ex  rel.  Snyder  v.  Portland  Nat.  Gas  Co.,  153  Ind.  483,  53  N.  E.  1089, 
53  L.  R.  A.  413,  74  Am.  St.  Rep.  314,  relates  to  a  combination  of 
gas  companies  in  the  same  town.  Eel  River  R.  Co.  v.  State,  155  Ind. 
433,  57  N.  E.  388,  treats  of  the  right  of  a  railroad 'company  to  lease 
its  line  to  a  competing  company,  owning  a  parallel  line,  under  a  stat- 
ute authorizing  companies  to  lease  intersecting  and  continuous  lines, 
and  the  right  to  make  the  lease  independent  of  statute.  Chicago,  etc., 
R.  Co.  V.  Southern  Ind.  R.  Co.,  38  Ind.  App.  234,  70  N.  E.  843,  de- 
cided that  a  contract  by  which  one  railroad  company  restricts  its  right 
to  compete  as  a  condition  of  laying  its  tracks  across  the  tract  of  an- 
o&er  is  void. 

Alleged  Lines  Parallel  and  Competing  in  Indiana. — The  appellant's 
immediate  criticism  relates  to  the  Nickel  Plate,  and  also  that  the  I^ke 
Erie  &  Western  and  the  Big  Four  compete  at  certain  points^  and  that 
the  Lake  Shore  controls  both.  I  have  already  noticed  that  the  Big 
Four  has  a  line  from  Cleveland,  branching  at  Gallon,  so  that  its  north- 
erly member  passed  through  Muncie  on  its  way  to  Indianapolis,  where 
it  again  divides  for  St.  Louis  and  Peoria,  and  that  the  Lake  Erie  & 
Western  has  a  line  from  Sandusky,  through  Muncie,  Tipton  (where 
it  crosses  its  own  line  from  Michigan  City  to  Indianapolis),  and  La- 
fayette (where  it  intersects  the  Big  Four  to  Chicago),  to  Peoria.  The 
two  lines  converging  towards  and  to  Muncie,  and  again  towards  and 
to  Peoria,  must  for  a  distance  serve  a  common  neighborhood,  but  I 
have  already  discussed  their  larger  purposes,  which  are  dissimilar. 
The  grand  purpose  of  the  Big  Four  is  to  interconnect  Cleveland,  Co- 
lumbus, Springfield,  'Dayton,  Cincinnati,  Indianapolis,  Terre  Haute, 
St.  Louis,  Peoria,  Cairo,  and  several  of  them  with  Chic^;o,  and  of 
course  to  make  all  other  connections  within  its  opportunities  of  trans- 
portation. The  object  of  the  Lake  Erie  &' Western  as  regards  the  route 
just  now  under  discussion  is  to  connect  Sandusky  and  intermediate 
points  with  Peoria,  and  of  course  Indianapolis,  through  the  intersect- 
ing line  from  Michigan  City,  is  included.  Inspection  of  the  map  shows 
that  the  Lake  Erie  system  is  largely  northerly  of  the  Big  Four.  In 
the  accomplishment  of  their  several  purposes,  the  lines  of  the  two 
companies  at  places  become  proximate  and  again  diverging.  If  the 
sweep  of  the  country  visited  by  the  Big  Four  and  the  maximum  pur- 
poses of  the  two  lines  are  to  yield  to  the  fact  that  they  duplicate  the 
taalities  of  some  vicinages,  and  even  sc»ne  important  places,  like  In- 
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dianapolis  (via  Lake  Erie  &  Western),  then  as  to  the  question  under 
immediate  discussion  the  appellant  has  maintained  his  position.  But  I 
have  already  expressed  other  views. 

But  the  plaintiff  takes  a  portion  of  the  Lake  Erie  &  Western  from 
Brice,  near  the  eastern  Indiana  border,  through  Muncie  to  Lafayette, 
and  states  that  it  would  compete  with  a  part  of  the  Big  Four  (Cleve- 
land to  Tndianapolis  to  St.  Louis  line)  between  Union  City  and  La- 
fayette. A  through  line  is  thus  split  to  show  intrastate  fragmentary 
proximity.  The  plaintiff's  view  does  not  seem  correct.  In  the  same 
way,  plaintiff  compares  the  Lake  Erie  &  Western  line  from  Michigan 
City  or  Michigan  state  line,  to  Indianapolis,  and  the  Big  Four  line 
from  Benton  Harbor,  Mich.,  via  Goshen,  to  Anderson,  Indi,  disre- 
garding its  continuance  to  Louisville.  I  have  read  the  testimony  of 
Mr.  Rowland  in  connection  with  the  map,  but  gather  only  that  the 
lines  be^n  at  different  points  on  Lake  Michigan  and  have  no  common 
station  to  their,  terminals,  which,  as  given  in  appdiant's  brief,  are 
Indianapolis  on  the  Lake  Erie  &  Western  and  ^derson  on  the  Big 
Four.  The  two  lines  at  greatest  distance  are  apart  62  miles,  and  the 
distance  from  Anderson  to  Indianapolis  is  36  miles.  The  lines  run 
in  somewhat  the  same  direction  and  are  otherwise  strangers.  The 
fact  is  that  each  belongs  to  its  system,  and  the  systems  have  different 
missions,  although  they  communicate  at  times. 

Ohio. — ^The .  statutes  of  Ohio  authorize  railroad  companies  to  con- 
solidate with  companies  of  other  states  "owning  continuous,  connect- 
ed, but  not  parallel  or  competing  lines"  (Genei^  Code,  §  9027),  and 
section  8683  of  such  Code  provides : 

"A  private  corporation  also  may  purchase,  or  otherwise  acquire,  and  hold 
shares  of  stock  In  other  blndred  but  not  competing  private  corporations,  do- 
mestic or  foreign.  This  shall  not  authorize  the  formation  of  a  trust  <a  com- 
bination for  the  purpose  of  restricting  trade  or  competition." 

Lines  Criticized. — In  this  connection  the  learned  counsel  for  appel- 
lant, aside  from  the  Nickel  Plate,  refers  to  the  two  lines  of  the  Toledo 
&  Ohio  Central  (stock  owned  by  the  Lake  Shore)  from  Toledo  to 
Coming  and  thence  southwesterly  over  the  Kanawha  &  Michigan 
which  I  have  earlier  discussed.  The  Toledo  &  Ohio  Central  is  not 
in  the  cMisoHdation,  and  die  Lake  Shore  Company,  owning  its  stock, 
was  neither  a  parallel  nor  competing  road.  I  regret  the  enlargement 
of  this  discussion,  but  deem  it  important  to  e:diibit  what  the  courts 
of  Ohio  have  regarded  as  illegal  combination,  and  for  that  purpose 
refer  to  some  cases  on  which  appellant  relies. 

In  State  v.  Vanderbilt,  37  Ohio  St.  590,  it  was  decided  that  a  road 
extending  in  a  southwesterly  direction  from  Cleveland  to  Springfield 
could  not  be  consolidated  with  a  road  from  Cincinnati  via  Hamilton 
to  Dayton,  there  being  a  gap  of  24  miles  between  the  southern,  terminus 
of  the  former  and  the  nordiern  terminus  of  the  latter,  because  freight 
and  passengers  could  not  be  passed  continuously  frmn  one  road  to 
the  other,  and  that  the  statute  required  that  the  railways  should  be 
"continuous,  connected."  The  interval  was  filled  by  leased  lines.  The 
opinion  shows  that  the  two  lines,  with  their  continuations  through 
lease,  or  other  means,  "constitute  two  great  arteries  of  trade,  ho^ 
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commencing -on  the  Ohio  river  at  Cincinnati,  meeting  at  Dayton,  and 
extending  thence  to  Lake  Erie,  one  terminating  at  Cleveland  and  the 
other  at  Toledo";  that  for  60  miles  they  were  parallel  and  near  to 
each  other,  and  that  a  leading  object  in  making  the  consolidation  was 
to  destroy  competition.  The  opinion  describes  the  competition  be- 
tween Cleveland  and  Toledo  for  the  Lake  traffic,  and  that  should  be 
taken  into  consideration  respectii^  the  several  routes,  starting  irom 
the  several  points  I  have  already  discussed.  See  also  Hafer  v.  Rail- 
road Co.,  4  Ohio  Dec.  487. 

It  may  be  suggested  that  the  holding  has  some  relation  to  the  earlier 
discussion  concerning  the  Big  Four  line  from  Cleveland  to  Columbus 
and  the  Toledo  &  Ohio  Central  to  that  place ;  but  in  that  regard  Co- 
lumbus was  not  a  terminal,  but  a  mere  intermediate  point.  Essential 
also  to  fair  consideration  are  the  three  cases  presented  by  appellant, 
all  bearing  on  the  same  lines  of  railway :  State  ex  rel.  Attorney  Gen- 
eral V.  Hocking  Valley  R.  Co.,  12  Ohio  Cir.  Ct.  R.  (N.  S.)  49;  Gould 
V.  Railway,  10  Ohio  N.  P.  (N.  SO  313;  and  United  States  v.  Lake 
Shore  &  Michigan  Southern  R.  Co.  (D.  C.)  203  Fed.  296.  I  have 
heretofore  described  the  Toledo  &  Ohio  Central  line,  which  in  two 
divisions  extends  from  Toledo  to  Coming,  where,  continuing  with  the 
Kanawha  &  Michigan,  it  operates  through  soutiiem  Ohio  and  into 
West  Virginia.  The  Hocking  Valley  Company  also  owned  a  line  from 
Toledo  to  Gallipolis,  through  which  the  Kanawha  &  Michigan  op- 
erated. The  object  was  through  various  (tevices — stock  ownership,  or 
common  management  and  operation — to  unite  the  three  lines  in  one 
control.  But  it  was  consider^  tiiat  the  Hocking  Valley  was  a  parallel 
and  competing  line  with  the  Toledo  &  Ohio  Central,  and  also  the  Kan- 
awha &  Michigan,  and  that  a  substantial  part  of  the  business  of  the 
companies  was  the  carriage  of  coal  from  southern  Ohio  and  West 
Vir;ginia.  In  the  first  case  the  Hocking  Valley  Company  controlled 
the  three  companies.  In  the  second  case  the  Chesapeake  &  Ohio  ap- 
peared  as  controlling  the  Hocking  Valley,  the  Lake  Shore  as  con- 
trolliDg  the  Toledo  &  Ohio  Central  line,  and  each  as  controlling  one- 
half  oi  the  stock  of  the  Kanawha  &  Miditgan,  with  an  understand- 
ing that  in  such  control  they  should  act  in  harmony.  Finally,  in  the 
last  case,  the  United  States  was  prosecuting,  and  the  effective  presenta- 
tion of  events  and  conditions  in  the  federal  court  indicate  what  the 
vice  was.  It  should  be  especially  noted  that  the  court  left  the  Lake 
Shore  controlling  the  Toledo  &  Ohio  Central  lines,  acquired  in  1910 
— a  relation  so  strongly  condemned  by  the  appellant,  although  the  Lake 
Shore  then,  in  1912,  controlled  the  Big  Four,  and  had  since  1901.  In- 
deed, years  have  come  and  gon^  statutes  have  been  passed  against 
ccnnbinaticnis,  widespreading  grasp  of  traffic  has  been  condemned,  more 
limited  combinations  have  been  iof^>ed  off,  as  in  the  case  just  men- 
tioned, but  the  system,  now  assaUed  by  the  plaintiff,  has  found  no 
official  accuser. 

[If]  IUfnois.~-Thc  Constitution  of  lUinois  (artide  11,  §  11)  is: 

"No  xallroad  corporatlOD  shall  consolidate  Ita  stock,  property  or  ftanchlBea 
wltU  any  other  milioad  corporation  owning  a  parallel  or  competing  line.** 
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General  Consolidation  Act,  §  8,  has  this : 

"Provided,  that  railroad  corporations  shall  not  consolidate  their  stock, 
property  or  franchises  with  any  other  railroad  corporation  owning  a  i>arallel 
or  competing  line."   Hurd's  Bev.  SL  1915-10,  c  32.  f  fi7. 

In  East  St.  Louis  Connecting  Ry.  Co.  v.  Jarvis,  92  Fed.  735,  34 

C.  C.  A.  639,  two  belt  lines  of  railway,  not  competing  in  respect  to 
some  local,  but  in  their  principal,  business,  were,  after  cutting  rates, 
rented  by  a  lease  to  avoid  loss.   It  was  said : 

"The  prohibition  goes  to  the  consolidation  or  uniting  of  the  stociE  of  two 
competing  roads,  or  of  the  franchises  of  two  competing  roads,  or  of  the  prop- 
erty of  two  competing  roads.  The  doing  of  either  would  create  the  prohibited 
monopoly,  and  either  Is  within  the  Intendment  and  meaning  of  the  constitu- 
tional provision.  Nor  do  we  think  ttiat  there  is  force  In  the  contentioa  that 
this  union  or  consolidation  was  by  means  of  a  temporary  arranceoaeot,  it 
thereby  that  is  accMopUsbed  wfaldi  Is  prohibited  by  the  Gonstitntlon.  If  tt 
be  lawful,  by  means  of  a  lease  for  IQ  years,  to  omscdtdate  and  anlte  the  proper- 
ties of  competing  lines  of  railway,  we  perceive  no  reason  wliy  a  lease  tor  99 
years  would  not  be  equally  vaUd.  We  cannot  draw  the  line  in  that  respect  be- 
tween what  Is  permaaoit  and  what  Is  temporary.  Wbatever  produces  the 
prohibited  result  Is  obnoxious  to  the  spirit  and  the  letter  of  the  constitutional 
provision,  and  Is  Illegal.  We  must  deal  with  the  result  accomplished,  without 
regard  to  the  means  employed.  It  cannot  be  i>ennitted  that  one  may  effect  a 
prohibited  result  by  indirection  which  he  may  not  lawfully  accomplisb  by 
direct  means.  We  must  thertfore  hold  that  the  leases  In  question  prai^cally 
^ected  ft  c(nisolidation  of  the  properties  of  two  con^eting  linest  and  are 
within  the  Inhibltioa  of  the  GonsUtution." 

The  j^neral  rule  is  that  the  owner  of  all  the  capital  stock  of  a  cor- 
poration does  not  own  the  property  oi  the  corporation  (Rough  v.  Brei- 
tung,  117  Mich.  48,  75  N.  W.  147;  Chase  v.  Michigan  Telephone  Co.. 
121  Mich.  631,  80  N.  W.  717;  Humphreys  v.  McKissock,  140  U.  S. 
304,  313,  11  Sup.  Ct.  779,  35  L.  Ed.  473),  and,  while  ownership  of  the 
capital  stock  may  with  other  facts  offend  anti-trust  laws,  it  does  not 
seem  logical  to  decide  that  it  amounts  to  consolidation.  The  appel- 
lant urges  that  the  provisions  apply  to  the  Lake  Shore,  the  Nickel 
Plate,  and  the  Michigan  Central,  which  pass  through  some  common 
points.  Disregarding  as  yet  the  Nickel  Plate,  I  notice  the  argument 
that  the  Lake  Erie  &  Western  and  Big  Four,  held  in  common  stodc 
control  by  the  Lake  Shore,  are  paralld  and  competing  lines,  because 
in  their  course  from  Peoria  severally  to  Sandusky  and  Cleveland,  they 
draw  towards  each  other — as  is  noticeable,  from  the  map,  their  widest 
divergence  in  Illinois  being  the  29  miles  between  Ambler  and  Dan- 
ville, ^  near  the  eastern  border.  I  think  that  persons  at  either  place 
woul^  not  naturally  go  to  the  other  to  ship  or  to  travel  to  Peoria,  or 
to  points  on  a  line  29  miles  distant,  when  they  could  reach  a  railway 
at  their  door.  The  value,  however,  of  intercommunication  to  pointe 
on  one  of  the  lines,  but  not  common  to  the  two  lines,  is  ^>parenL 
However,  I  prefer  the  larger  consideration,  that  the  eye  following  the 
lines  of  the  railway  sees  at  once  different  purposes  of  service,  and  that 
the  common  sharing  of  the  trade  of  some  intervening  localities  as  the 
lines  pass  on  to  the  same  destination  is  incidental  and  not  prohibited. 
I  have  earlier  noted  the  objection  to  the  common  ownership  by  the 
Lake  Shore  of  the  Chicago  &  Indiana  Southern  from  Zearing,  111.,  to 
South  Bend,  Ind.,  and  the  Peoria-Cleveland  line.    Here  again  the 
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plaintiff  cuts  a  line  into  segments  so  as  to  allege  parallelity  with  an- 
other in  Illinois.  The  distance  between  the  Lake  Erie  &  Western 
and  the  Chicago  &  Indiana  Southern  as  they  cross  the  easterly  line 
of  Illinois  is  about  76  miles.  That  does  not  indicate  that  the  lines 
are  competitive. 

[13]  The  former  New  York  Central  did  not  illegaUy  vote  the  stock 
of  the  Lake  Shore. 

It  is  urged  that  under  the  law  of  Illinois  the  stock  of  the  Lake  Shore 
could  not  be  cast  for  the  consolidation  by  the  New  York  Central  & 
Hudson  River  Railroad  Company,  because  the  latter  company  acquir- 
ed it  illegally  about  the  same  time  it  acquired  the  90  per  cent,  of  the 
stock  of  the  Michigan  Central,  and  while  the  Lake  Shore  owned  the 
stock  of  the  Nickel  Plate.  The  appellant's  argument  is  that  the  orig- 
inal New  York  company  could  not  legally  acquire  the  stock  of  the 
Lake  Shore,  and  that  plaintifif  as  a  stockholder  could  restrain  the  New 
York  company  from  voting  it.  In  Dunbar  v.  American  Telephone  & 
Telegraph  Co.,  224  111.  26,  79  N.  E.  423,  115  Am.  St.  iRep.  132, 8  Ann. 
Cas.  57,  the  lack  of  power  to  purchase  the  stock  of  a  competing  com- 
pany was  not  seriously  questioned,  and  that  it  was  done  to  suppress 
competition  and  to  create  a  monopoly  was  found,  at  the  instance  of 
a  minority  stockholder,  and  the  voting  of  the  stock  restrained.  The 
same  case  was  again  before  the  court  in  238  111.  484,  87  N.  E.  521. 
It  was  said  in  Louisville  &  Nashville  R.  R.  Co.  v.  Kentucky,  161  U.  S. 
677,  698,  16  Sup.  Ct.  714,  722  (40  L.  Ed.  849) : 

"Not  only  Is  the  purcbase  of  stock  In  anotber  company  beycHid  the  power 
of  a  railroad  corporation  In  the  absence  of  an  express  stipulation  In  the 
charter,  but  the  purchase  of  such  stock  in  a  rival  and  competing  line  Is  held 
to  be  ctmtrary  to  public  policy  and  void" 

— and  that  a  railroad  corporation,  unless  empowered,  cannot  directly 
or  impliedly  by  the  Legislature  become  a  controlling  stockholder,  of 
another  company  has  been  decided.  Pearson  v.  Railroad  Corp.,  62 
N.  H.  537,  13  Am.  St.  Rep.  590;  Marble  Co.  v.  Harvey,  92  Tenn. 
115,  20  S.  W.  427,  18  L.  R.  A.  252,  36  Am.  St.  Rep.  71.  As  to  con- 
trol of  one  railway  by  another  through  lease,  see  St.  Louis  Railroad 
V.  Terre  Haute  Railroad,  145  U.  S.  393,  402,  12  Sup.  Ct  953,  36  L. 
Ed.  748;  Pennsylvania  Co,  v.  St.  Louis,  Alton,  etc..  Railroad,  118 
U.  S.  290,  6  Sup.  Ct.  1094,  30  L-  Ed.  83.  The  New  York  Central 
&  Hudson  River  Railroad  Company  was  empowered  (Stock  Corpo- 
ration Law,  §  52),  to  acquire  the  stock  of  other  companies.  So 
there  was  not  disability  on  the  part  of  the  former  New  York  Central, 
and  the  Constitution  of  Illinois  had  no  extraterritorial  force.  How- 
ever, if  the  consolidation  violated  the  laws  of  Illinois,  it  was  illegal 
in  that  state.  F'or  a  short  distance,  22  miles  1  understand,  the  L^e 
Shore  runs  in  the  state  of  Illinois  and  has  the  common  points  of 
South  Chicago,  Englewood,  and  Chicago.  What  mtrastate  business 
they  do,  I  do  not  discover. 

[14,  IB]  The  plaintiff  is  precluded  from  asserting  that  the  former 
New  York  Central  illegally  held  the  stock  of  the  companies,  even  if 
they  were  competing. 

The  former  New  York  Central  purchased  the  stock  of  th6  two  com- 
panies \ong  since,  and,  owning  it,  had  the  power  td  Vote  it,  for  voting' 
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it  was  a  quality  of  ownership.  If  a  court  were  invoked  to  declare  the 
purchase  in  violation  of  the  Constitution  of  Illinois,  what  would  it 
do?  It  would  inquire  whether  the  lines  by  their  relation  to  each  other 
and  to  their  systems  were  unduly  hampered,  and  if  so  found,  as  it 
could  not  on  the  present  evidence,  it  would  not  and  could  not  rescind 
the  purchase.  It  could  order  the  stock  sold,  and  it  cottld  meantime 
enjoin  the  voting  of  it,  provided  such  use  of  it  would  tend  to  offend 
public  law  or  piAlic  policy.  But  at  whose  instance  would  it  do  that? 
Certainly  not  upon  the  complaint  of  the  plaintiff,  who  has  held  stock 
in  the  New  York  Central  &  Hudson  River  Railroad  Company  since 
1907,  and  of  the  Michigan  Central  since  1904,  and,  so  far  as  the  brief 
discloses,  waited  until  1914  to  assert  that  the  New  York  Central  & 
Hudson  River  Railroad  Company  had  exceeded  its  powers  in  pur- 
chasing the  stock  of  the  Lake  Shore  or  Michigan  Central.  It  was  not, 
so  far  as  I  discover,  until  the  consolidation  was  pending  that  he  re- 
pudiated acts  done  in  1898,  which  gave  him  an  indivisible  interest  in 
the  stock  of  both  a>mpanies,  and  the  enjoyment  of  all  the  advantages 
that  come  frwn  it.  Meanwhile  one  can  but  know  that  stock  and  se- 
curities of  the  New  York  Central  &  Hudson  River  Railroad  Company, 
and  the  other  companies  here  involved,  have  passed  through  innumer- 
able ownerships,  and  in  the  end  plaintiff  alone  would  have  the  stock- 
holding, to  which  he  is  related  as  stated,  declared  illegal.  He  can- 
not now  be  heard  in  a  court  of  equity  to  accuse  a  transaction  which 
he  has  so  long  apparently  approved.  I  am  not  writing  that  ultra  vires 
fraudulent  or  illegal  acts  of  directors  of  corporations  can  never  be 
redressed  by  a  stockholder,  if  he  long  delay.  Passivity  or  even  som- 
nolence under  continued  aggression  is  not  in  itself  a  surrender  of 
rights.  I  fit  the  rule  of  laches,  acquiescence,  or  ratification,  whatever 
the  proper  term  may  be,  as  declared  in  Pollitz  v.  Gould,  202  N.  Y. 
11,  94  N.  E.  1088,  38  L.  R.  A.  (N.  S.)  988,  Ann.  Cas.^  1912D,  1098, 
to  the  conditions  before  and  at  the  date  of  the  consolidation,  which 
from  the  time  of  the  Vanderbilt  control  had  existed  for  over  30  years 
and  become  a  fundamental  status,  imbedded  in  the  economy  of  trans- 
portation for  the  Continent,  and  an  underlying  element  of  rijghts  of 
property  and  financial  security.  Its  parts  were  not  coerced  into  re- 
lation by  dexterity  and  power  in  finance,  with  the  intention  of  so 
reaching  over  territory  as  to  impair  opportunities  of  railway  service, 
but  to  connect  eastern  and  western  spaces,  and,  if  usual  human  selfish- 
ness was  present,  it  perfected  rather  than  deformed  the  progress  and 
public  advantages  of  the  undertaking.  After  the  consummation  had 
been  accepted  as  a  part  of  the  national  life,  and  had  not  been  assailed 
by  clamor  or  authority,  the  plaintiflE  bought  into  the  company  that 
owned  the  stock  of  the  Lake  Shore  and  of  the  Michigan  Central, 
while  he  was  owning  stock  of  the  Michigan  Central  itself,  and  he  had 
his  share  of  control  of  either  company  and  his  proportion  of  benefit. 
He  owned  an  indivisible  interest  in  the  90  per  cent,  of  the  Michigan 
Central  stock,  and  the  Lake  Shore  stock,  held  by  the  former  New 
York  Central.  Pollitz  v.  Gould,  202  N.  Y.  11,  94  N.  E.  1088,  38  L. 
R.  A.  (N.  S.)  988,  Ann.  Cas.  1912D,  1098.  But  after  the  question  of 
consolidation  arose  he  came  into  a  court  of  equity,  declaring  that  tiie 
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relations  enduring  from  times  long  past  were  ab  initio  illegal  and 
void,  and  that  each-  part;  that  had  come  by  accretion  as  the  wisdopi 
of  the  period  permitted  it,  should  be  segregated  to  its  primal  state  of 
isolation.  The  wbole  business  world  related  to  American  securities  has 
acted  upon  the  basis  of  the  system  as  it  is,  and  the  public  conscience 
and  intelligence  that  for  more  than  a  generation  has  allowed  the  ar- 
rangement to  exist  should  allow  it  to  continue.  This  is  not  a  case 
where  one  corporation,  in  abnegation  of  its  public  functions,  relin- 
quishes its  franchises  to  another,  like  Central  Transportation  Co.  v. 
Pullman's  Car  Co.,  139  U.  S-  24,  11  Sup.  Ct.  478,  35  L-  Ed.  55,  or 
Hoh  V.  California  Development  Co.,  161  Fed.  3,  88  C.  C.  A.  167,  or 
where  one  company  is  wasting  or  pillaging  another,  and  a  stockholder 
of  tiie  wronged  company  brings  belated  action  to  avoid  an  illegal  re- 
lation, as  in  George  v.  (Jentral  Railroad  &  Banking  Co.,  101  Ala.  607, 
14  South.  752,  where  the  court  said: 

"Ab  well  might  It  be  said  that  a  person  who  has  for  a  long  time  suffered, 
without  objection,  continued  trespasses  upon  his  property,  1b  obliged,  by  reason 
of  bis  silence,  to  submit  to  all  future  trespasses." 

The  plaintiff  would  not  invite  the  application  of  that  sentence  to 
himself.  State  v.  Railway  Co.,  45  S.  C.  470,  23  S.  E.  383,  is  similar 
to  the  one  just  noted.  On  the  other  hand,  I  refer  to  Coquard  v.  Nat. 
Linseed  Oil  Co.,  171  111.  480,  49  N.  E.  563,  not  affected  in  the  present 
regard  by  Harding  v.  American  Glucose  Co.,  182  HI.  626,  55  N.  E. 
557,  64  t.  R.  A.  738,  74  Am.  St.  Rep.  189;  Watts'  Appeal,  78  Pa. 
370,  394;  PoUitz  v.  Wabash  R.  R.  Co.,  207  N.  Y.  113,  129.  100  N. 
E.  721.  In  view  of  the  Pollitz  Case,  I  should  say  that,  ^dthough  in 
the  action  at  bar  ^e  plaintiff  does  demand  damages  against  the  di- 
rectors, that  is  based  *on  a  transaction  which  the  plaintiff  cannot  as- 
sert to  be  illegal.  Whether,  following  the  principle  enunciated  in  Pol- 
litz V.  Waba^  R.  R.  Co.,  the  plaintiff  is  barred  by  acquiescence  or 
ratification,  is  immaterial.  I  think  by  both.  That  was  deemed  an 
action  to  recover  damages  for  the  corporation,  and  it  was  decided  that 
the  statute  of  limitations,  and  not  the  laches  of  the  stockholder,  was 
the  bar.  But  what  damages  has  any  corporation  here  involved  suf- 
fered? Moreover,  what  action  for  damages  could  such  corporation 
itself  bring?  The  contract  by  which  it  purchased  the  stock  is  exe- 
cuted and  can  not  be  disturbed.  Metcalf  v.  American  School  Furni- 
ture Co.  (C.  C.^  122  Fed.  115,  124.  It  could  sue  directors  who  bought 
the  stock,  but  who  are  they?  It  could  sue  the  directors  that  formed 
the  new  company  for  ^pending  money  in  ^ing  so.  But  no  damages 
are  ^own,  as  the  mere  expense  of  the  new  corporation  is  not  shown 
to  be  a  loss.  But  is  there  no  time  of  repose?  That  consideration 
transcends  all  others.  Must  these  long'  ago  stock  purchases  always 
be  continuing  wrongs,  if  an  incoming  stockholder  so  elect?  And  may 
the  stockholder  abide  in  contentment  until  it  is  his  will  or  caprice  to 
disclaim,  while  all  others  rely  and  act  upon,  the  faith  of  the  company's 
ownership?  It  was  not  thought  so  in  Venner  (this  plaintiff)  v.  Chi- 
cago City  Railway  Co.,  236  lU.  349,  367,  368,  86  N.  E.  266.  There 
his  conduct  was  not  measured  by  years,  as  here,  but  by  months,  and 
by  prejudicial  results.   I  deem  the  origin  of  the  stockholding  valid; 
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but,  if  otherwise,  a  stockholder  who,  in  enjoyment  of  the  ownership, 
watches  and  waits  for  opportunity,  which  he  regards  as  gainful,  to 
disavow  it,  should  not  be  heard. 

[IS]  Lines  consolidated  because  not  connecting  fit  the  instant  of 
consolidation. 

It  is  objected  that  some  of  the  lines  consolidated  were  not  connect- 
ing lines  within  the  statutory  demand  of  the  states.  For  instance,  the 
statutes  of  Pennsylvania  authorize  the  consolidation  of  railways  op- 
erating within  that  state,  or  partly  within  and  without  it,  under  the 
authority  of  that  and  adjoining  states.  The  consolidation  agreement 
shows  two  railways  wholly  within  New  York,  two  railways  partly 
within  New  York  and  partly  in  Pennsylvania,  a  tailway  partly  in  In- 
diana and  partly  in  Illmois,  a  railway  partly  in  Ohio  and  partly  in 
Michigan,  two  railways  wholly  in  Mich^an,  and  a  railway  whoUy  in 
Ohio.  It  is  true  that  a  railway  wholly  within  Illinois,  Indiana,  Midii- 
gan,  or  Ohio,  or  partly  within  two  of  such  states,  does  not  form  a 
continuous  line  of  railroad  situated  wholly  within  the  states  of  Penn- 
sylvania or  New  York,  or  partly  in  both  states.  The  order  in  which 
the  companies  fused  becomes  immaterial.  There  was  a  simultaneous 
consolidation  of  all  the  companies  (Patch  v.  Wabash  R.  R.  Co.,  207 
U.  S.  277,  284,  28  Sup.  Ct.  80,  52  t.  Ed.  204,  12  Ann.  Cas.  518),  so 
that  it  cannot  be  said  that  there  was  such  disconnection  of  any  parts 
as  to  make  the  union  defective  (Continental  Trust  Co.  v.  Toledo,  St 
Louis  &  Kansas  City  R.  R.  Co.  [C.  C]  82  Fed.  642,  653.  affirmed  95 
Fed.  497,  511,  36  C.  C.  A.  155). 

[17]  The  majority  of  the  directors  of  the  Lake  Shore  were  not  re- 
quired to  be  residents  of  Illinois. 

It  is  also  objected  that  the  Constitution  of  1870  (article  11,  §  11) 
and  statutes  of  Illinois  require  a  majority  of  the  directors  of  the 
former  Lake  Shore  &  Michigan  Southern  Railroad  Company  to  be 
citizens  and  residents  of  that  state,  and  the  record  shows  that  only  one 
of  thirteen  directors  vras  such,  llie  Lake  Shore  Company  was  a  cor- 
poration organized  in  1869  in  the  states  of  New  York,  Pennsylvania, 
Ohio,  Indiana,  Michigan,  and  Illinois.  It  has  been  decided  that  such 
provision  does  not  apply  to  an  interstate  corporation  organized  prior 
to  the  amendment  to  the  Constitution  of  Illinois  in  1870.  Ohio  &  M. 
R.  Co.  v.  People,  123  III.  467,  14  N.  E.  874.  The  matter  is  not  affected 
by  Venner  v.  Chicago  City  Ry.  Co.,  246  111.  170,  92  N.  E.  643,  138 
Am.  St.  Rep.  229,  20  Ann.  Cas.  607.  Decision  of  the  question  was 
declined  in  Matter  of  New  York  Central  &  Hudson  River  Railroad 
Co.,  N.  Y.  Law  Jr.  of  Mav  5,  1916,  affirmed  without  opinion  174 
App.  Div.  868,  159  N.  Y.  Supp.  1130,  and  219  N.  Y.  559,  114  N.  E- 
1073. 

[18,  II]  Consent  of  railroad  commuisions. 

In  this  connection  should  be  considered  the  fact  that  the  consolidation 
has  been  permitted  in  every  state  but  one  by  the  railroad  commission- 
ers thereof  after  puUic  hearing  at  which  plaintiff  was  heard.  Hie 
commission  of  Ohio  considered  that  it  was  not  required  to  pass  on  the 
question.  The  plaintiff  appealed  on  January  19;  1915,  from  the  deci- 
sion of  the  State  Public  Utilities  OHiimission  of  Illinois.   It  is  urged 
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that  such  decision  of  the  sevei^  commissioners  is  res  adjudicata  upon 
the  questimi  in  the  state  where  it  was  made.  Paper  Co.  v.  Detroit, 
etc.,  R.  Co.,  175  Mich.  234,  141  N.  W.  613,  cited  hy  appellant,  has  no 
bearing^  on  the  question,  although  it  quotes  sections  46  and  47  of  Act 
No.  300,  Public  Acts  of  1909  (3  How.  Stat.  [2d  Ed.J  §  6524,  et  seq.). 
Section  46  is: 

"This  act  shall  not  have  the  effect  to  release  or  walTe  any  right  of  action 
by  the  state  or  by  any  person  for  any  rl^t,  damage,  penal^  or  forfeiture 
which  may  have  arlsm  or  wlUcb  may  hereafter  arise  under  any  law  of  this 
sute." 

Public  service  commissions  do  not  exercise  judicial  functions.  Mis- 
sissippi R.  R.  Com.  V.  III.  Cent.  R.  R.,  203  U.  S.  335,  27  Sup.  Ct.  90, 
51  L.  Ed.  209;  Louisville  &  NashviUe  R.  R.  Co.  v.  Garrett,  231  U. 
S.  298,  34  Sup.  Ct.  48,  58  L.  Ed.  229;  Prentis  v.  Atlantic  Coast  Line, 
211  U.  S.  210,  29  Sup.  Ct.  67,  53  L.  Ed.  150.  The  consent  of  the 
commission  is  the  consent  of  the  several  sovereigns  to  whom  the  con- 
stituent companies  are  amenable,  so  far  as  the  commission  represents 
the  state  and  has  authority  to  do  the  act.  The  decision  is  not  res  ad- 
judicata  in  the  sense  that  it  is  judicial,  but  it  is  final  in  the  sense  that 
through  it  the  state  speaks.  But  there  is  this  limitation  upon  the  de- 
termination of  the  commissions.  They,  or  even  the  Legislature,  could 
not  permit  a  consolidation  ofFending  tiie  anti-trust  laws  of  the  United 
States,  or  the  Constitution  or  statutes  of  the  state  for  which  they 
act.  If,  then,  the  law  forbade  consolidation,  which  would  create  a 
monopoly  or  an  unlawful  restraint  of  trade,  the  commissioners  could 
not  override  it.  The  L^slature  empowering  consolidation  could  re- 
peal existing  statutes,  but  not  so  the  commissions.  They  must  act 
within  the  law  as  they  find  it.  But  where  a  commission  has  heard 
objections  and  considered  questions  of  fact,  its  determinaticm  should 
have  scmie  value  in  determining  whether  the  facts  show  a  violation  of 
public  law ;  and  when  it  was  done  after  public  hearing,  and  the  plain- 
tiff alone  objected,  tiie  consent  indicates  to  some  degree  the  approval 
of  all  concerned. 

[20,  21]  Consolidation  must  be  legal  in  every  state  where  the  New 
Company  is  organised. 

I  have  considered  the  laws  of  the  several  states  in  which  the  New 
Company  is  incorporated,  because  it  must  comply  with  the  law  of  each 
state.  People  v.  N.  Y.,  C.  &  S.  L.  R.  R.  Co.,  129  N.  Y.  474,  483, 
29  N.  E.  959,  15  L.  R.  A.  82;  PoUitz  v.  Wabash  Railroad  Co.,  150 
App.  Div.  709,  135  N.  Y.  Supp.  785;  Id.,  167  App.  Div.  669,  152 
N.  Y.  Supp.  803 ;  St.  Louis,  etc..  Railroad  Co.  v.  Terre  Haute,  etc.. 
Raih-oad  Co.,  145  U.  S.  393,  12  Sup.  Ct.  953,  36  L.  Ed.  748;  Attor- 
ney General  v.  N.  Y.,  N.  H.  &  H.  R.  R..  198  Mass.  413,  84  N.  E. 
737.  This  court  may  inquire  whether  there  has  been  compliance  with 
the  laws  of  the  several  states  in  which  the  New  Company  is  incor- 
porated. The  plaintiff  was  a  stockholder  of  the  former  New  York 
Central  &  Hudson  River  Railroad  Company,  a  corporatit»i  that  was 
organized  in,  and  was  amenable  to,  the  laws  of  this  state.  By  or- 
ganizing under  the  laws  of  other  states,  the  New  Company  has,  if  the 
law  has  been  fulfilled,  octinguished  the  subject-matter      the  plain- 
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tiff's  stock.  If  it  has  not  consolidated  legally,  it  has  wrongfully  or 
irregularly  taken  from  the  plaintiff  his  interest  in  an  entity  and  in  its 
property,  and  he  is  entitled  to  a  decree  that  the  new  enterprise  be 

conformed  to  law,  or,  if  that  may  not  be,  that  the  former  status  be 
restored.  De  Koven  v.  Lake  Shore  &  M.  S.  Ry.  Co.  (D.  C.)  216  Fed. 
958,  concerns  the  present  consolidation.  If  the  defect  arises  out  of 
the  laws  of  New  York,  the  duty  of  the  court  to  take  jurisdiction  is 
apparent.  But  it  is  not  different,  tf  the  New  York  company  has  com- 
mitted the  property  in  which  plaintiff  has  an  interest  to  a  corporation 
fliat  has  no  right  to  take  it,  no  power  to  exist,  or  perhaps  I  should  say 
to  operate,  from  the  fact  that  the  laws  of  another  state  forbid  what 
it  has  done  and  is  doing.  Admitting,  as  defendant  contends,  that  in 
each  state  the  corporation  is  only  that  of  each  state  (Graham  v.  Boston, 
H.  &  E.  R.  Co.  [C.  C]  14  Fed.  753,  affirmed  118  U.  S.  161.  6  Sup. 
Ct.  1009,  30  L.  Ed.  196;  Railway  Co.  v.  Whitton,  80  U.  S.  [13  Wall.] 
270,  20  It,  Ed.  571),  this  court  is  not  vindicating  the  laws  of  a  foreign 
state,  but  is  conserving  the  property  of  a  person  in  this  state  in  a  cor- 
poration owing  life  and  duty  to  this  state.  It  would  be  a  strai^e  doc- 
trine that  a  public  instrumentality  of  the  state  of  New  York  could  di- 
vest itself  of  identity,  function,  and  public  relation  to  the  state  by 
entering  into  a  form  and  relation  that  another  state,  whose  jurisdic- 
tion it  has  sought  and  to  which  it  is  amenable,  does  not  tolerate.  It  is 
not  the  plaintiff's  function  to  interfere  on  that  account,  but,  when  the 
illegality  divests  hiir  oi  his  property,  his  right  to  inteiposition  arises. 

The  Nickel  Plate. 

[22]  I  have  deferred  decision  concerning  this  line.  From  Buffalo 
to  Chicago  it  seems  a  practical  reproduction  of  the  L^e  Shore.  It 
was  probably  intended  to  be  such.  Through  ownership  of  stock,  the 
Lake  Shore  Company  has  controlled  it  since  1882.  The  New  Com- 
pany succeeded  to  that  ownership,  but,  as  stated  in  the  brief,  has 
since  disposed  of  it,  in  what  way  does  not  a{^ear.  The  glimpse  given 
of  its  history  indicates  that  it  was  an  insolvent  or  impoverished  line 
of  railway,  operated  without  gain  to  itself  and  at  the  expense  of  the 
impairment  of  its  own  plant,  or  at  the  cost  of  the  bond  owners — a 
dangerous  or  disastrous  rival  to  sound  and  earning,  competing  rail- 
ways, and  in  the  end  injurious  to  the  public.  Such  was  the  condition 
of  the  West  Shore  Railroad,  and  the  state  of  New  York  was  moved 
presumably  by  a  wise  policy  in  permitting  its  acquisition  by  the  former 
New  York  Central,  which  in  my  judgment  is  sufficient  authority  for 
its  present  owno-ship.  The  Nickel  Plate  sharply  illustrates  a  line 
that  opens  up  no  new  territory,  that  makes  no  caiA  to  re^ons  unsup- 
plied  by  the  system  to  which  it  belongs,  that  as  a  factor  in  the  entirety 
of  ownership  has  no  distinguishing  significance.  No  great  river  or 
lake  divides  it  from  its  nearby  fellow  in  the  same  system,  whereby 
a  distinct  and  isolated  neighborhood  could  be  served.  The  dissociat- 
ing influence  of  rivers  and  other  bodies  of  water,  severing  territory, 
is  recognized.  The  Nickel  Plate  multiplies  the  tracks  of  the  Lake 
Shore,  and  in  that  regard  it  may  be  highly  useful.  It  is  easily  con- 
ceived that  the  New  York  Central  Company,  moving  gcx>ds  and  men 
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from  states  to  states  and  entente  into  international  carriage  of  such 
magnitude,  may  need  for  legitimate  business  all  available  trackage. 
I  am  constrained  to  the  conclusion  that  the  relation  should  not  be 
disturbed  in  this  action.  The  former  New  York  Central  controlled 
the  Lake  Shore;  the  latter  voted  the  stock  of  the  Nickel  Plate.  Now 
the  former  New  York  Central  votes  directly  the  stock  of  the  Nickel 
Plate.  The  actual  power  of  M>ntrol  \s  not  increased,  but  some  facility 
in  exercising  it  is  gained.  The  same  is  true  of  other  companies,  whose 
stock  the  Lake  Shore  held.  The  potentiality  is  practically  the  same. 
As  to  the  plaintiff  it  should  be  decided  that  the  former  New  York 
Central  did  legally  hold  the  stock  of  the  Lake  Shore ;  that  the  latter 
company  did  lawfully  hold  the  stock  of  the  Nickel  Plate ;  that  this 
consolidation  has  not  added  illi^lity  to  the  ownership.  The  Constitu- 
tion of  Illinois,  as  construed  in  E.  St.  Louis,  etc.,  Co.  v.  Jarvis,  92 
Fed.  735,  34  C.  C.  A.  639,  would  not  permit  the  relation,  although 
the  Nickel  Plate  is  not  merged  in  the  consolidation ;  but  I  do  not  re- 
gard the  question  as  open  to  tiie  plaintiff. 

WgsttTH  Transit  Company—Neiv  York  State  Realty  &  Terminal 

Company. 

[23]  The  New  York  State  Realty  &  Terminal  Company  was  or- 
ganized by  individuals  in  1904,  at  the  instance  of  the  executive  com- 
mittee of  directors  of  the  New  York  Central  &  Hudson  River  Railroad 
Company,  to  acquire,  manage,  and  dispose  of  real  property,  to  erect 
and  construct  union  railway  depots  and  other  railroad  buildings,  to 
hold  and  <lispose  of  stock  and  bonds,  and  to  issue  its  securities.  1  find 
no  similarity  to  Schwab  v.  Potter  Co.,  194-  N.  Y.  409,  87  N,  E.  670. 
Tlie  former  New  York  Central  acquired  the  stock  of  the  Western 
Transit  Company  in  1884.  The  New  Company  is  not  operating  tlie 
boats  and  has  contracted  to  sell  them.  But  I  consider  that  the  plain- 
tiff may  not  question  the  legality  of  the  holding  of  tfie  stock  of  either 
company  for  reasons  earlier  given.  The  fact  that  the  former  New 
York  Central  owned  the  stock  of  the  Realty  Company  does  not  pre- 
clude it  from  consolidating  with  a  company  that  could  not  hold  such 
stock.  If  the  former  New  York  Central  had  purchased  real  estate 
that  under  its  charter  it  could  not  hold,  that  would  not  affect  its 
ability  to  consolidate  with  another  company,  also  disabled  from  hold- 
ing such  land.  The  New  York  Central  as  a  corporation  in  New  York 
may  own  stock.  Each  company  entering  into  the  consolidation  is 
"to  be  treated  as  a  domestic  corporation  in  each  state  in  reference  to 
the  laws  of  that  state  relating  to  its  conduct  there"  (Attorney  General 
V.  New  York,  N.  H.  &  H.  R.  R..  198  Mass.  413,  420,  84  N.  E.  737. 
739),  but  "as  to  its  property,  contracts,  and  business  it  is  one  and  in- 
divisible." The  Lake  Shore,  so  far  as  it  is  a  New  York  corporation^ 
is  enaUed  by  its  laws  to  hold  stock  in  other  companies.  If  it  has  not 
similar  ability  under  the  laws  of  another  state,  tiiat  does  not  prevent 
merger,  nor  upon  consolidation  would  the  corporation  as  existing  in 
the  state  of  New  York  be  obliged  by  the  courts  of  that  state  to  sell 
stock  in  a  company,  one  of  whose  functions  was  to  do  construction 
work  incident  to  the  operation  of  a  railway.  What  should  be  done  if 
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such  building  corporation  did  acts  quite  fore^  to  the  business  of  the 
railway  corporaticMi,  need  not  be  considered. 

[24]  The  fedgral  statutes  by  retroaction  do  not  divest  property  in- 
terests. 

It  is  understood  that  the  plaintiff  questions  the  relations  already 
discussed,  and  also  of  the  former  New  York  Central,  afid  consequently 
of  the  New  Company,  to  the  Ne\^  York  &  Harlem  Railroad  Company, 
the  West  Shore  Railway  Company,  and  some  other  corporations.  The 
plaintiff  may  not  attack  such  ownership  or  interest  for  appHcaUe  rea- 
sons already  considered,  and,  moreover,  because  it  is  not  the  intention 
of  the  federal  acts  to  subvert  titles  vested  before  their  passage.  I 
have  quoted  above  the  comment  in  Pearsall  v.  Great  Northern  Rail- 
way, 161  U.  S.  647,  16  Sup.  Ct.  705,  40  L.  Ed.  838,  and  even  in  the 
Standard  Oil  Case  the  court  took  aorount  of  acts  prior  to  title  pas- 
sage of  the  statute  only  as  they  refl^ed  upon  subse<juent  acts,  a  course 
followed  in  U.  S.  v.  E.  I.  Du  Font  De  Nemours  &  Co.  (C.  C.)  188 
Fed.  127,  134,  a  decision  that  may  well  be  studied,  for  its  contrasts  to 
the  case  at  bar.  I  note,  also,  that  in  the  Standard  Oil  Case  there  was 
left  in  the  original  hands  the  old  potentiality,  which  was  deemed  to 
gain  illegal  strength  only  by  solidarity  of  control.  In  United  States 
v.  Freight  Association,  166  U.  S.  290,  17  Sup.  Ct.  540,  41  L.  Ed. 
1007,  the  court  was  not  dealing  with  property  long  vested  in  owner- 
ship. There  were  involved  acts  begun  before  the  incoming  of  the 
federal  statute,  and  pursuant  to  an  agreement  from  which  any  parly 
could  retire  on  30  days'  notice,  and  which  the  parties  dissolved  on  one 
day  by  a  resolution  of  the  previous  day.  It  vested  no  propepty  rights, 
and  was  not  intended  to  do  so,  and  its  obligation  was  practically  at  the 
will  of  each  member.  The  court  said : 

"We  give  to  the  law  no  retroactive  effect  The  agreement  In  Question  la  a 
continuing  one.  The  parties  to  it  adopt  certain  machinery,  and  agree  to 
certain  methods  for  the  purpose  of  establishing  and  maintaining  in  the  fu- 
ture reasonable  rates  for  tranfiportation.  Assuming  au(ai  action  to  hare 
been  legal  at  the  time  the  agreement  was  first  entered  into,  the  continuatioD 
of  the  agreement,  after  it  has  been  declared  to  be  lll^l,  becomes  a  viola- 
tion of  the  act  The  statute  prohibits  ttie  continuing  or  entering  Into  such 
an  agreement  for  the  fnture,  and  If  tbe  agreement  be  conUnned  it  thai  be- 
comes a  violation  of  the  act" 

It  is  clear  that  the  court  in  the  United  States  Freight  Association 
Case  deemed  the  agreement  invalid  aside  from  the  federal  act  Mr. 
Justice  Pectham  says: 

"The  general  reasons  for  holding  agreemrats  of  this  nature  to  be  inralia, 
evoi  at  common  law,  on  ttie  part  of  railroad  companies,  are  quite  strong.  If 
not  entirely  conclusive." 

In  Boyd  V.  New  York  &  H.  R.  Co.  et  al.  (D.  C.)  220  Fed.  174,  the 
bill  was  filed  to  enjoin  consolidation  of  the  defendant  named  and  the 
New  York  Central  &  Hudson  River  Railroad  Company,  which  held 
a  lease  of  the  Harlem  road,  made  in  1873.  The  court  decided  that 
the  plaintiff  stockholder  could"  enjoin  the  conscJidation,  but  could  not 
demand  the  abrogation  of  the  lease,  as  that  would  be  an  usurpation 
of  the  duty  of  the  attorney  general.  The  learned  judge  does  write 
that,  if  the  lease  created  a  coi^rol  or  unity  of  competing  interests  for- 
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bidden  by  the  Sherman  Act,  the  fact  that  the  arrangement  antedated 
'the  statute  did  not  render  the  act  inapplicable,  and  for  this  is  cited 
Louisville  &  Nashville  R.  R.  v.  Mottley,  219  U.  S.  467,  31  Sup.  CL 
265.  55  L.  Ed.  297,  34  ,L.  R.  A.  (N.  S.)  671.  That  was  said  as  in- 
troductory to  the  faolding  that  the  plaintin  could  not  maintain  such  an 
action.  I  gather  that  tne  action  was  not  brought  for  that  purpose, 
althot^  it  was  part  of  the  prayer.  In  Louisville  &  Nashville  R.  R. 
V.  Mottley,  supra,  Mottley  and  wife  released  the  company  from  all 
damages  for  personal  injury  in  consideration  of  free  passes  to  be  is- 
sued to  them  yearly  during  their  lives.  Later  the  Commerce  Act  of 
June  29,  1906  (34  Stat.  584,  c.  3591  [U.  S.  Comp.  St.  1913,  §  8563  et 
seq.] ;  Res.  June  30,  1906,  No.  47,  34  Stat.  838),  was  passed,  which 
provided  (section  8563)  that  no  common  carrier  should,  "directly  or 
indirectly,  issue  or  give  any  interstate  free  ticket,  free  pass,  or  free 
transportatioa  for  pas&engcrs,"  and  made  directions  for  published 
fares  and  charges.  It  was  decided  that  the  agreement  was  subject 
to  the  power  of  Congress  to  enact  the  law  which  forbade  the  passes 
to  be  issued.  The  theory  of  the  decision  is  that  persons  cannot  enter 
into  contracts  regulative  of  interstate  commerce  that  would  exclude 
Congress  from  exercising  its  constitutional  power.  The  question  is 
not  whether  Congress  could  enact  that  the  New  York  Central  &  Hud- 
son River  Railroad  should  not  engage  in  interstate  traffic  while  it  held 
the  controlling  stock  in  the  Lake  Sh(H«  and  the  Michigan  Central,  but 
whether  the  statute  intended  to  denounce  such  ownerships,  long  be- 
fore acquired.  It  is  not  to  be  assumed  that  Congress,  by  the  anti- 
trust laws,  intended  to  strip  persons  of  their  property  or  to  divest 
stockholders  of  rights  incident  to  ownership.  In  De  Koven  v.  Lake 
Shore  &  M.  S.  Ry.  Co.  (D.  C.)  216  Fed.  955,  this  consolidation  as 
proposed  was  involved,  and  the  learned  judge,  upon  a  motion  for  a 
preliminary  injunction,  decided  that  minority  stockholders  were — 

"not  entitled  to  a  pi^nilnaTy  injunction  to  restrain  its  consolidation  with 
another  company  on  tbe  alleged  ground  tbat  It  would  be  illegal  as  In  re- 
straint of  comp^ltlon  and  In  violation  of  the  antl-truet  act,  where,  through 
ownership  of  a  majority  of  tlie  stock  of  one  company  by  tbe  other,  they 
were,  and  had  been  for  a  number  of  years,  as  completely  under  one  manage- 
ment and  control  as  though  consolidated,  and  during  all  such  time  the  United 
States  had  acqoieeced  therein." 

Since  writing  the  above  has  appeared  the  decision  by  the  federal 
court  (district  of  Utah)  that  under  the  Sherman  Act  the  United  States 
could  not  detach  the  Central  Pacific  from  the  Southern  Pacific  con- 
trol, acquired  before  the  act  was  passed. 

The  Statute  of  lAmitations. 

[26]  The  statute  of  limitations  bars  any  claim  that  would  disturb 
the  relations  existing  before  the  consolidation.  The  following  is  the 
chronotoey  of  the  several  acquisitions  of  control :  New  York  &  Har- 
lem, in  1873;  Western  Transit  Company,  in  1884;  West  Shore,  in 
1885;  Nickel  Plate,  in  1882;  Lake  Shore,  in  1898;  Michigan  Central, 
in  1898;  New  York  State  Realty  &  Terminal  Company,  in  1904.  The 
above  is  aside  from  the  earlier  control  of  the  Vanderbilt  family  of  the 
former.  New  York  Central,  Michigan  Central,  and  Like.  Shore  from 
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1880  or  earlier.  In  New  York  the  action  is  barred  by  the  10-year 
limitation  (Code  of  Civil  Procedure,  §  388),  which  is  applicable  to 
every  form  of  equitable  action,  the  limitation  of  which  is  not  specifi- 
cally prescribed  (Gilmore  v.  Ham,  142  N.  Y.  1,  36  N.  E-  826,  40  Am. 
St.  Rep.  554),  except  "cases  of  a  continuing  right,"  as  well  as  to  an 
action  brought  by  a  stockholder  in  behalf  of  a  corporation  to  call 
directors  to  account  for  the  manner  in  which  they  discharged  their 
trust  (Brinckerhoff  v.  Bostwick,  99  N.  Y.  185,  1  N.  E.  663).  In  the 
opinion  it  is  said : 

'This  Is  unguestlonably  an  equitable  action,  and  tbe  plalntUFs  stand  In  Qie 
place  of  tbe  receiver,  and  if  he  had  prociecuted  the  action  be  wonid  have 
stood  in  the  place  of  tbe  bank  and  had  the  same  rigtate  wblcb  it  would  have 
bad  if  idalntiff.  So  this  action,  for  the  purpose  of  determining  tbe  limita- 
tion of  time  applicable  to  it,  must  be  governed  by  the  same  law  whldi  would 
have  been  applicable  if  the  action  bad  been  brought  by  tbe  bank.  The  ac- 
tion is  against  the  dlrectora  as  trustees  to  call  them  to  aceount  for  the  man- 
ner In  which  they  discharged  their  trust,  and  is  one  oi  which  courts  of 
equity  always  have  jurisdiction." 

If  the  action  is  barred,  the  title  of  the  former  New  York  Central 
to  the  property  interest  became  indefeasible.  Baker  v.  Oakwdod,  123 
N.  Y.  16,  26,  25  N.  E.  312,  10  L-  R.  A.  387.  That  company  was  pri- 
marily amenable  to  the  laws  of  this  state.  If  the  plaintiff  seeks  the 
aid  of  this  court  in  enforcing  a  remedy,  he  must  submit  to  the  limitation 
which  our  laws  impose.  I  find  tio  occasion  to  determine  whether  the 
plaintiff  would  be  barred  by  a  statute  of  limitations  in  any  other  of 
the  states  concerned.  However,  attention  is  called  to  section  12340 
of  the  General  Code  of  Ohio  (1910J,  which  is: 

"Nothing  In  tbls  chapter  contained  shall  authorize  an  action  against  ii 
corporation  for  forfeiture  of  charter,  unless  it  be  commenced  within  five  years 
after  the  ad^  complained  of  was  done  or  comuiitted;  nor  shall  an  action  be 
brought  against  a  corporation  for  the  exercise  of  a  power  or  franchise  un- 
der its  charter,  which  it  has  used  and  exercised  for  a  term  of  twenty  years." 

In  State  ex  rel.  v.  Standard  Oil  Co.,  49  Ohio  St.  137,  30  N.  E.  279, 
15  h.  R.  A.  145,  34  Am.  St.  Rep.  541,  that  statute  was  under  con- 
sideration. The  subject-matter  of  the  action  was  an  agreement,  the 
object  of  which  "was  to  establish  a  virtual  monopoly  of  the  business 
of  producing  petroleum,  and  of  manufacturing,  refming  and  dealing 
in  it  and  all  its  products,  throughout  the  entire  country,  and  by  which 
it  might  not  merely  control  the  production,  but  the  price  at  its  pleas- 
ure" In  the  opinion  it  is  said:  "All  such  associations  are  contrary 
to  the  policy  of  our  state  and  void."  It  was  decided  that  an  action 
for  a  forfeiture  of  the  charter  must  be  "commenced  within  5  years 
after  the  act  complained  of  was  done  or  cranmitted,"  but  that  within 
20  years  the  action  could  be  brought  for  the  exercise  of  a  power  for 
which  it  had  no  authority  under  the  laws  of  the  state.  The  exact 
words  of  the  opinion  are: 

"Therefore  within  that  time  sucjh  a  proceeding  may  be  brought  Tbe  de- 
fendant, as  we  have  shown,  in  making  and  entering  Into  tbe  trust  agree- 
ments exercised  a  power  tar  which  It  had  no  anthorll^  under  the  laws  ^  of 
this  state,  and  la  continuing  to  perform  the  agreemmt  oa  Its  part" 

While  there  is  no  intention  to  coniider  whether  an  action  based  on 
the  federal  anti-trust  acts  is  barred,  it  is  thought  that  the  views  ex- 
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pressed  in  United  States  v.  Kissel,  218  U.  S.  601,  31  Sup.  Ct.  124,  54 
Iv.  Ed.  1168,  were  based  upon  a  state  of  facts  quite  remote  from  that 
appearing  in  the  action  at  bar. 

It  is  concluded  that  there  is  suf!icient  basis  upon  which  to  grant  an 
additional  allowance.   The  appellant's  brief  states: 

"Plaintiff  is  also  damaged  by  the  fact  that  over  $1,500,000  have  been  taken 
from  the  coffers  of  his  Lake  Shore  Comjmny  for  the  purpose  of  effecting  an 
illegal  consolidation,  which  money  should  have  been  either  applied  to  the 
businesB  of  the  cori>oratlou  or  corporations,  or  divided  amongst  the  stock- 
holdera." 

It  seems  that  the  plaintiff  should  not  be  allowed  to  rely  upon  such 
proof  to  sustain  a  judgment  for  damages  and  deny  its  effectiveness 
to  avoid  an  additional  allowance. 

The  judgment  should  be  affirmed,  with  costs,  and  the  order  affirm- 
ed, without  costs.  AU  concur,  except  CARR,  J.,  not  voting. 


PEOPT'B  ex       ZEIOBB  T.  WHITEHBAJD,  Mayor,  et  aL 

(Supreme  Court,  Spednl  Term,  Niagara  County.    April  28,  1917.) 

1.  Municipal  CoBPoaATioifs  ^=>218((t)  —  EMPLOYfes— Civil  Service  —  Right 

TO  Tbaubfbb. 

Under  Otvll  Service  I^aw  (O^msol.  Laws,  c.  7)  {  22,  providing  that.  If 
the  position  held  by  any  honorably  discharged  volunteer  fireman  shall 
be  abolished,  the  fireman  holding  it  shall  be  transferred  to  any  brandi 
of  the  sen'ice  for  duty  in  such  position  as  he  luay  be  fitted  to  fill,  re- 
ceiving the  same  compensation  therefor,  and  It  Is  the  duty  of  all  persons 
clothed  with  power  of  appointment  to  make  such  transfer  effective,  an 
honorably  dla^arged  volunteer  fireman,  whose  position  as  foreman  of 
the  street  department  was  abolished,  and  who-  was  given  a  prol>atioiiary 
appdjntment  to  Ruch  office  for  three  months,  which  had  not  been  com- 
pleted, was  entitled  to  a  transfer  to  another  office  at  the  same  day  for 
the  unexpired  portion  of  the'  probationary  period,  at  least. 

lEd.  Note. — ^B*OT  other  cases,  see  Mnnlcipal  Corporations,  Cent  Dfg.  | 
e03.J 

2.  Municipal  Cobpobations  «s>218($ — ^EMPLOYfia— Civil  Sbbvice— Right 

TO  TBAwerBR— "Held." 

The  word  'lield,"  In  mdb  statute,  may  include  probatlcmary.  as  well 
as  pexiOanenti  occapancy  of  office. 

[Ed.  Note. — For  other  cases,  see  Mnnltilpal  Corporatioiis,  Cent.  Dig.  g 
583. 

For  othw  deflidtlons,  see  Words  and  Phrases,  E^rst  and  Second  8«les, 
Held.] 

3.  MANDAHUB  ^3»76— EUPL0T1»--<}ITIL  SSBVIOB— WBONOrUL  DlSCHABOB. 

Where  the  office  of  a  dvll  servloe  employ^,  entitled  to  tnuwfer  under 
Civil  Service  Iaw,  |  22,  was  aboli^ed,  and  he  was  not  transferred,  be 
was  mtltled  to  a  writ  of  mandamus  requiring  the  transfer,  i 

[Ed.  Note.^For  other  casee,  see  Mandamus,  Cent.  Dl^.  K  158-160.] 

4.  MuniciFAL  OoBFOBATioNB  «»217(2) — Emplot£b— Civn.  Sebviod— Wboks- 

ruL  Dibchasqb—Bkubdies— Mandamus. 

But  at  the  end  of  Us  probationary  period  he  conld  be  peremptorily 
disdurged. 

[Ed.  Note.— -For  other  iiaaea,  see  Uunlclpal  Corporations,  Cent  Dig.  | 
g79.]  

#B9n>r  etbar  omw  aw  mom  topic  A  KBT-NUUBBIR  ta  all  Kejr-Numbmd  DlsnU  ft  Indeies 
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Mandamus  by  the  People,  on  the  relation  of  George  F.  Zeiger,  against 
George  W.  Whitehead,  as  Mayor  of  the  Ci^  of  Niagara  Falls,  and 
others.  On  motion  for  the  alternative  writ.  Peremptory  writ  granted. 

See,  also,  94  Misc.  Rep.  360,  157  N.  Y.  Supp.  563. 

Michael  J.  Noonan,  of  Niagara  Falls,  for  relator. 
Robert  J.  Moore,  of  Niagara  Falls,  for  respondents. 

SEARS,  J.  In  February,  1916,  the  relator  instituted  a  mandamus 
proceeding  to  require  the  city  authorities  of  the  city  of  Niagara  Falls, 
N.  Y.,  to  reinstate  him  in  a  position  in  the  classified  civil  service  for- 
merly held  by  him,  or  to  assign  him  to  such  branch  of  the  municipal 
service  as  he  is  fitted  to  fill,  in  accordance  with  the  fn-ovisions  of  sec- 
tion 22  of  the  state  Civil  Service  Law.  At  that  time  the  relator's  affi- 
davit showed  him  to  be  an  honorably  discharged  volunteer  fireman, 
and  that  about  the  15th  day  of  October,  1915,  he  was  appointed  to 
the  position  of  foreman  in  the  street  department  of  the  city  of  Niagara 
Falls,  and  that  about  the  1st  day  of  January,  1916,  the  position  was 
abolished,  resulting  in  his  discharge  from  the  city  employment  The 
relator  at  that  time  claimed  that  such  discharge,  without  charges  pre- 
ferred and  without  a  hearing,  was  in  violation  of  the  provisions  of 
section  22  of  the  state  Civil  Service  Law.  Opposing  affidavits  read  at 
that  time  tended,  among  other  things,  to  show  that  the  relator's  em- 
ployment as  foreman  in  the  street  department  began  on  the  23d  day 
of  October,  1915,  and  that  pursuant  to  section  9  of  the  Civil  Service 
Law,  and  the  local  civil  service  rules,  his  appointment  was  probation- 
ary only  for  the  period  of  three  months. 

The  justice  at  Special  Term,  before  whom  the  motion  came,  held 
that  the  relator  was  entitled  to  reinstatement  or  transfer  to  some  new 
position  for  which  he  was  fitted,  if  he  was  a  permanently  appointed 
employe  of  the  city  at  the  time  of  his  discharge,  but  held,  further, 
that  if  he  was  serving  as  a  probationary  appointee  at  that  time  he  was 
not  entitled  to  reinstatement  or  transfer.  See  opinion  in  this  case 
in  94  Misc.  Rep.  at  page  364,  157  N.  Y.  Supp.  563.  The  court, 
therefore,  ordered  an  alternative  writ  of  mandamus  to  issue  to  deter- 
mine this  question.  Such  a  writ  issued,  and  the  respondents  filed  an- 
swers and  returns,  setting  forth  that  the  relator  was  a  mere  proba- 
tionary employe.  When  the  proceeding  came  on  to  be  heard  at  the 
Niagara  Trial  Term  in  March,  1917,  the  counsel  for  the  relator  con- 
ceded that  the  relator,  on  the  1st  of  January,  1916,  was  a  probation- 
ary appointee  only,  the  probationary  period  in  its  ordinary  course  not 
expiring  until  January  23,  1916,  and  the  trial  court  made  a  decision 
and  report  finding  the  facts  to  that  effect. 

On  behalf  of  the  relator  the  attention  of  the  court  is  now  called 
to  a  decision  which  was  not  called  to  the  attention  of  the  court  at  the 
time  that  the  matter  was  originally  before  the  Special  Term.  This 
decision  is  People  ex  rel.  Kastor  v.  Kearny,  164  N.  Y.  64,  58  N.  E. 
14.  In  the  course  of  the  majoritv  opinion  in  that  case  at  page  66  of 
164  N.  Y.,  at  page  15  of  58  N.  fi.,  Judge  Landon  says : 

"  'A  probationary  terra'  or  'a  period  o(  probation'  impUea  definite  or 
stated  lengtli  ot  duration,  especially  so  wtaen  such  term  or  period  Is  to  be 
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provided  In  Bdvance.  It  Is  not  'any  time'  within  a  fixed  length  of  duration, 
unmeasured  by  the  rules,  aad-  measurable  by  the  pleasure  or  will  of  the 
appointing  power.  Probation  or  probationary  implies  the  purpose  of  the 
term  or  period,  but  not  its  length ;  the  rules  coold  fix  its  length,  for  so  the 
statute  piOTi4e%  bat  could  not  make  its  length  provlsl<auil  In  point  of 
time,  for  that  would  be  to  unfix  It  or  annex  an  unauthorized  Item.  While 
the  primary  purpose  of  the  law  is  to  secure  efficient  service,  yet  the  proba- 
ti<Hiary  appointee  Is  thereby  secured  an  experimental  trial  for  the  period 
prescribed  by  the  law  or  the  rules  made  In  pursuance  of  the  law,  and  he  Is 
not  to  be  condemned  pending  the  trial  before  the  time,  given  him  to  show  his 
fitness,  has  expired,  except  after  an  of^rtunlty  to  explain  under  section 
1543  of  the  charter:" 

On  behalf  of  the  respondents  it  is  urged  that,  while  the  case  cited 
would  DC  a  binding  authority  if  the  application  were  for  reinstate- 
ment merely,  it  is  not  an  authority  to  the  extent  that  it  requires  the 
public  oi&ials  to  transfer  a  probationary  appointee  as  one  "holding" 
a  position  within  the  meaning  of  section  22  of  the  Civil  Service  Law, 
the  pertinent  part  of  which  is  as  follows : 

"If  the  position  so  held  by  aby  such  honorably  dtacbarged  soldier,  sailor  or 

marine,  or  volunteer  fireman,  shall  become,  unnecessary  or  'be  abolished 
for  reasons  of  economy  or  otherwise,  the  said  honorably  discharged  soldier, 
sailor  or  marine,  or  volunteer  fireman,  holding  the  same  shall  not  be  dis- 
charged from  the  public  service,  but  shall  be  transferred  to  any  branch  of 
the  said  service  for  duty  In  such  petition  as  he  may  be  fitted  to  fill,  receiving 
the  same  compensation  therefor,  and  it  Is  hereby  made  .the  duty  of  all 
persons  clothed  with  power  of  appointment  to  malce  such  transfer  ^ectlve." 

[1]  The  reasoning,  however,  in  People  ex  rel.  Kastor  v.  Kearny, 
supra,  in  my  opinion,  is  as  applicable  to  one  situation  as  to  the  other. 
If  the  {H'orationary  appointee  is  entitled  to  protecticm  in  his  posititm 
during  the  probationary  term,  so  that  he  may  show  his  fitness  for  per- 
manent appointment  (luring  the  entire  probationary  period,  then  for 
the  same  reason  he  must  be  held  to  be  entitled  to  transfer  upon  the 
abolition  of  his  position,  so  that  be  may  have  the  same  complete  period 
to  show  his  fitness  for  appointment,  even  though  dturing  the  period  he 
occupies  two  different  positions. 

[2,  3]  No  sound  distincticm  can  be  predicated  upon  the  use  of  the 
word  "held"  in  the  statute.  The  word  "held"  must  include  a  proba- 
tionary as  well  as  a  permanent  occupancy  of  the  office.  In  view  of 
the  authority  cited,  the  question  is  not  an  open  one,  and  the  relator 
is  entitled  to  a  peremptory  writ  of  mandamus,  providing  for  his  trans- 
fer to  some  new  position  for  which  he  is  fitted.  ' 

[4]  On  entering  again  upon  his  duties  tn  the  mimicipal  service,  the 
relator  will  still  be  a  probationary  employe,  entitled  as  matter  of  right 
to  complete  the  unexpired  portion  of  the  probationary  period,  at  the 
end  of  which  he  may  be  peremptorily  discharged.  People  ex  rel. 
Hoeges  v.  Guilfoyle,  61  App.  Div.  187,  70  N.  Y.  Supp.  442;  People 
ex  rel.  Kastor  v.  Kearny,  36  Misc.  Rep.  717.  74  N.  Y.  Supp.  391. 

So  ordered,  with  costs. 
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B.  &  W.  BLDO.  CO.,  Inc..  T.  GOBfMONWEAI/TH  SATINOS  BANK  OP  NEW 

YOBS  CITY. 

(Supreme  Ooort.  An>dlate  Tram,  FInt  Deputment.   May  1«  laiTJ 

FBAUD  «=3l3(2) — BIlSBUFRBSBNTATIonS — KNOWLEDGE  OT  FaLSITT. 

IflsrepresentatloQB  defendant,  wltbout  proof  Uiat  he  knew  them  to 
be  falae,  will  not  sustain  an  action  for  deceit,  but  at  most  make  a  case  of 
mutual  mistake,  or  innocent  mlsreioesentatlon,  tor  rescission  of  contract. 

[Ed.  Note. — For  otber  cases,  see  Fraud,  Cent  Dig.  }  4.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict 

Action  by  the  B.  &  W.  Building  Company,  Incorporated,  against  the 
Commonwealth  Savings  Bank  of  New  York  City.  From  a  judgment 
for  plaintiff,  after  a  trial  with  a  jury,  defendant  appeals.  Reversed 

and  dismissed. 

Argued  AprU  Term,  1917,  before  GUY.  COHALAN,  and  DELE- 

HANTY,  JJ. 

George  H.  Hyde,  of  New  York  City  (Joseph  Rosenzweig,  of  New 
York  City,  of  counsel)  for  appellant. 

Herman  A.  Brand,  of  New  York  City,  for  respondent. 

COHALAN,  J.  This  is  an  action  for  fraud  and  deceit  in  the  pur- 
chase of  real  property.  Plaintiif  claims  that,  in  order  to  induce  it  to 
accept  a  bargain  and  sale  deed,  the  defendant's  attorney  fraudulently 
represented  that  the  premises  were  unincumbered,  whereas,  instrad 
of  being  free  from  incumbrances,  the  same  were  subject  to  an  assess- 
ment for  the  sum  of  $746.52,  confirmed  in  the  month  of  December. 
1915,  and  a  franchise  tax  amounting  to  $37.50;  that,  relying  upon 
such  representations  the  plaintiff  purchased  the  premises,  and  after- 
wards discovered  these  liens  on  the  property. 

There  is  no  claim  that  the  making  of  the  allied  contract  for  the 
sale  of  tiie  property  was  in  any  way  induced  by  fraud.  The  sole  claim 
is  that  the  defen(iant  induced  the  plaintiff  to  accept  the  deed  given 
under  the  contract  by  certain  fraudulent  misrepresentations.  On  the 
trial  it  appeared  that  the  plaintiff  caused  no  search  to  be  made  for 
liens  recorded  against  the  property,  and  it  was  also  shown  that  at  the 
time  of  the  alleged  misrepresentations  the  defendant's  attorney  pro- 
duced for  the  plaintiff's  inspection  a  return  upon  a  search  for  liens 
against  the  same  property,  made  upon  a  previous  foreclosure  action, 
together  with  a  bargain  and  sale  deed. 

The  plaintiff's  proofs  failed  to  sustain  a  charge  of  fraud,  and 
there  was  no  question  for  the  jury  to  consider.  Nowhere  in  the  rec- 
ord was  it  shown  that  the  statements  made  by  the  defendant's  attor- 
ney were  known  by  him  to  be  false,  and  it  was  essential  to  support 
the  plaintiff's  case  to  prove  scienter.  Arthur  v.  Griswold,  55  N.  Y. 
400 ;  Kountze  v.  Kenned;',  147  N.  Y.  124,  41  N.  E.  414,  29  L-  R.  A. 
360,  49  Am,  St.  Rep.  6ol.  The  public  records  were  as  available  to 
the  plaintiff  as  they  were  to  the  defendant,  in  order  to  determine 
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whedier  or  not  there  w«re  Hens  or  incumbrances  on  the  property.  It 
was  evident  that  the  defendant's  attorney  relied  upon  the  conditions 
disclosed  by  the  previous  search,  and  that  the  plaintiff  relied  upon 
die  knowledge  of  the  defendant^  and  both  believed  or  assumed  that 
the  title  was  free  from  incumbrances  at  the  time  of  the  transaction. 

The  only  claim  that  the  plaintiff  could  hav«  ^^ainst  the  defendant 
was  one  of  a  mutual  mistake,  or  at  most  an  innocent  misrepresenta- 
tion, upon  which  it  might  have  baaed  an  action  for  die  rescission  of  the 
contract ;  but  it  is  our  view  that  no  action  at  law  was  proved. 

The  judgment  is  reversed,  with  $30  costs,  and  the  complaint  is  dis- 
missed, vrmi  costs. 


DEI^HANTY,  J.,  concurs.  GUY,  J.,  concurs  in  the  result 


(Supreme  Court,  Appellate  Term,  First  Department   May  1,  1017.) 

1.  Oabbisbs  «s;9SU5(4>— Gabbiaoe  of  Passbhokbs— Aotionb— VAUAnox. 

In  an  actlcm  for  Injuries  received  In  attempting  to  tx>ard  a  bus,  plain- 
tiff's complaint  alleged  that  the  bus,  which  had  stopped  on  his  signal, 
was  suddenly  started  before  he  had  an  op[>ortnnIty  to  enter,  and  that 
he  was  thrown  to  the  ground.  Proof  showed  that  plaintiff  attempted  to 
board  the  bus  while  it  was  coming  to  a  stc^.  '  Beld  that,  though  it  is  not 
necessarily  negligence  as  a  matter  of  law  to  attempt  to  boai'd  a  slowly 
moving  bus,  yet  the  variance  between  the  pleading  and  proof  was  fatal. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent.  Dig.  SS  1270,  1281.] 

2.  CABBiEBe  ®=9347(5) — Oabbiaoe  or  Passbnqess — Negliqencb. 

It  Is  not  necessarily  an  act  ot  negligence  to  attempt  to  board  a  slowly 
moving  bus. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  S|  1355,  1366,  13«», 
1402.] 

Oobalan,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Max  Wiener  against  the  Fifth  Avenue  Coach  Company. 
From  a  jucigment  for  plaintitf,  defendant  appeals.  Reversed,  and  new 
trial  granted. 

Argued  April  term,  1917,  before  GUY,  COHALAN,  and  DELE- 
HANTY,  JJ. 

James  L.  Qoackenbu^,  of  New  York  City-  (G.  Tarleton  Goklthwaite, 
of  New  York  City,  of  counsel),  for  appelhtit. 
Henry  L.  Franklin,  of.  New  York  City,  for  respondent 

DELEHANTY,  J.  The  complaint  herein  is  the  usual  one  in  an 
action  to  recover  damages  for  injuries  received  while  boarding  a 
standing  car,  which  is  suddenly  started  before  plaintiff  is  given  a  rea- 
sonable opportunity  to  get  on.  These  are  not  difficult  issues  to  de- 
termine, and  only  become  so  when  disregard  is  had  of  the  rules  of 
evidence  and  the  adjudicated  cases  in  connection  therewith. 
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[1, 2]  In  this  case  plaintiff's  complaixit  alibied  an  attempt  to  board 
a  standing  bus  of  defendant,  which  had  stopped  on  his  signal;  that 
before  he  had  an  opportunity  to  enter  it  was  suddenly  started,  and 
he  was  thrown  to  the  ground.  The  conceded  proof,  however,  is  that 
plaintiff  attempted  to  board  the  bus  while  it  was  coming  to  a  stop, 
and  before  it  had  actually  done  so.  The  defendant  moved  to  dismiss 
the  complaint  at  the  end  of  plaintiff's  case,  and  again  at  the  close  of 
the  testimony,  upon  the  ground  that  the  cause  of  action  alleged  had 
not  been  pfY>ven,  nor  any  negligence  established  on  the  part  of  defend- 
ant. These  motions  were  respectively  denied,  and  we  think  errone- 
ously so. 

The  plaintiff  must  stand  or  fall  upon  his  complaint,  and  while  it 
is  true  as  a  matter  of  law  that  it  is  not  necessarily  an  act  of  negli- 
gence to  attempt  to  board  a  slowly  moving  car,  if  plaintiff  intended 
to  prosecute  his  cause  of  action  upon  tliat  theory,  he  should  have  so 
alleged  it.  The  pleading  and  proof  present  two  irreconcilable  theories 
as  to  the  manner  of  happening  of  the  accident,  and  the  moti(Mi  to 
dismiss  should  have  accordingly  been  granted.  There  are  other 
grounds  ui^ed  for  reversal  of  the  judgment  herein^  but  in  view  of 
Sie  decision  reached  it  is  unnecessary  to  discuss  them. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  aff- 
iant to  alude  the  event 

GUY,  J.,  concurs.   COHALAN,  J.,  dissents. 


KUBZBOE  V.  NEW  yOBK  P0ST~<3RADUATB  MfiOIGAL  SCHOOL  AND 

HOSPITAL  et  al. 

(Supreme  Court,  Appellate  Term,  First  D^rtment.   May  1,  1917.) 

ItASTIB    AND    SraVANT  *»6 — OOMPBSSATIOIT — ACTIONS— ETIDENCK — SUFFI- 
CIEKCT. 

Id  a  SBlt  for  compensation  for  work,  labor,  and  services  performed  as 
an  alleged  caretaker  of  a  building,  evidence  held  Insufflcimt  to  dlscdoae 
any  employment,  or  to  sbow  that  defendant  waa  liable. 

[Ed.  Note.— For  otbra  caaes,  see  Master  and  Servant,  Cent  Dig.  |  &] 

Appeal  f  rcnn  Mtmlcipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Raphael  Kurzrok  against  the  New  York  Post-Graduate 
Medical  School  and  Hospital  and  others.  From  a  judgment  for  plain- 
tiff, defendant  named  ai^ieals.  Judgment  reversed,  and  comi^aint  dis- 
missed. 

Argued  April  term,  1917,  before  GUY.  CX)HALAN,  and  DELE- 
HANTY,  JJ. 

Stephen  P.  Nash,  of  New  York  City  (Charles  B.  Brophy,  of  New 
York  City,  of  counsel),  for  appellant. 

Marcuson  Bros.,  of  New  York  City  (Alex.  S.  Marcuson,  of  New 
York  City,  of  counsel),  for  respondent. 
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COHALAN,  J.  Plaintiff  sued  to  recover  the  sum  of  $800  for  work, 
labor,  and  services  alleged' to  have  been  rendered  for  the  defendant 
in  the  care  of  the  property  Nos.  210-212  Eldridge  street,  in  the 
borough  of  Manhattan.  In  February,  1913,  the  record  owner  of  the 
property  was  Paulina  Schwartz,  and  the  plaintiff  had  charge  of  it  for 
her.  The  defendant  hospital  held  a  first  mortgage  on  the  property 
for  $47,000>  and  started  an  action  in  foreclosure  against  the  property 
in  February,  1913. 

In  January,  1913,  a  short  time  befOTc  the  foreclosure  action  was 
commenced,  the  {^aintiff  assots  that  he  was  engaged  by  John  G.  Jack- 
son, an  attorney  for  the  defendant  corporation,  to  look  after  the  prop- 
erty. His  duties  consisted  of  collecting  rents  and  making  necessary 
repairs  in  the  building.  A  receiver  took  possession  of  the  property 
on  February  5, 1913.  The  plaintiff  claims  in  his  bill  of  particulars  that 
the  services  performed  by  him  were  rendered  between  the  1st  day  of 
February,  1913,  and  the  1st  day  of  April,  1913,  and  again  from  the 
1st  day  of  July,  1913,  to  about  the  25th  day  of  .  August,  1913,  when 
the  property  w^  sold.  It  is  significant  that  during  tiiese  periods  the 
receiver  appointed  Joseph  P.  Day  to  collect  rents  and  jms^e  repairs 
upon  the  property.  His  employment  covered  the  months  of  February, 
March,  April,  May,  and  June,  1913. 

The  receiver  testified  that  throughout  the  receivership  the  plaintiff 
had  nothing  to  do  in  the  way  of  collecting  rents  or  making  repairs 
upon  the  property.  He  stated  that  the  plaintiff  in  June,  1913,  inform- 
ed him  that  he  had  an  interest  in  the  property,  and  that  he  volunteered 
to  collect  rents  during  the  months  of  July  and  August.  He  asserted 
that  this  arrangement  was  in  no  respect  made  by  him  on  behalf  of  the 
defendant  hospital,  and  in  fact  he  never  promised  to  compensate  plain- 
tiff, either  personally  or  as  a  receiver,  for  any  services  rendered.  Mr. 
Jackson  denied  that  he  made  any  arrangements  with  the  plaintiff  with 
respect  to  the  plaintiff's  employment;  that  in  fact  he  could  not  have 
so  made  such  arrangements,  because  of  the  circumstance  that  the  prop- 
erty was  in  foreclosure  and  in  the  hands  of  a  receiver,  appointed  by 
an  order  of  the  Supreme  Court.  The  plaintiif  claims  that  he  was 
entitled  to  the  sum  of  $50  each  week  for  a  period  of  16  weeks  of 
actual  services  rendered. 

It  is  apparent  that,  on  the  trial  and  in  his  bill  of  particulars,  plain- 
tiff was  unable  to  definitely  fix  the  period  of  his  alleged  employment. 
The  trial  court  submitted  the  matter  to  the  jury,  and  they  found  for 
the  plaintiff  in  the  sum  of  $250.  To  justify  such  a  verdict  the  testi- 
mony of  a  reputable  attorney,  and  the  receiver,  both  officers  of  this 
court,  most  be  disbelieved,  «ie  documentary  evidence  must  be  disre- 
garded, and  it  must  be  held  that  the  plaintiff's  period  of  employment 
was  not  cotenninous  with  that  of  the  receiver  and  his  agent  The  ver- 
dict, from  the  evidence,  was  unwarramed. 

Judgment  against  New  York  Post-:Graduate  Medical  School  and 
Hospital  reversed,  with  $30  costs,  and  the  complaint  is  dismissed, 
with  a>sts.  All  concur. 
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GREEN  V.  KARP. 


(Supreme  Court,  Appellate  Term,  First  Departmmt. '  May  1,  1917.) 

HUBBAlfD  AND  WIFE  «3>19(7) — ^NBCES6AKIX8 — ^ABIIJtTT  Of  HnSBAND. 

Where  a  husbaad  gave  his  wife  money  wltb  which  to  meet  a  pertlcm- 
lar  bill,  plaintiff,  who  extended  credit  to  the  wife  and  recovered  judg- 
ment against  her,  cannot  thereafter  recoTer  against  the  husband  on  the 
ground  that  he  had  furnished  the  wife  necessaries. 

[Ed.  Note.— For  other  cases,  see  Hwbend  and  Wife.  Cent  D^.  $  127.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  George  W.  Green  against  Jacob  Karp.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed,  and  judgment  directed  for 
defendant. 


Argued  April  term,  1917,  before  GUY,  COHALAN,  and  DELE- 
HANTY,  JJ. 


Max  Monfried,  of  New  York  City,  for  appellant. 
Siegel,  Com  &  Siegel,  of  New  York  City  (Jacob  H.  Com,  of  New 
York  City,  of  counsel),  for  respondent. 

DELEHANTY,  J.  This  is  an  action  for  necessaries  furnished  to 
defendant's  wife.  The  record  establishes  that  the  credit  was  extend- 
ed to  the  wife,  and  that  a  judgment  covering  the  claim  sued  upon  herein 
has  already  been  obtained  against  her  by  ttie  plaintiff.  It  further  ap- 
pears that  the  defendant  gave  the  wife  money  with  which  to  meet  this 
particular  bill.  Under  such  circumstances,  tfiere  can  be  no  recover>' 
against  the  husband. 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  for  the 
defendant,  widi  costs.  All  concur. 


a  a  DUNCAN  CO.,  Inc  T.  HEMSLBT  *  CO..  Umlted.  et  aL 

(Supreme  Court,  Appellate  Division,  Hist  D^artment.   April  27,  1017.) 

Pleading  «=»317(1)— Biix  of  Pabhoui^s — Right  to  RKQUiat 

Where  no  special  damages  were  alleged  relating  to  claimed  Injury  to 
plaintiff's  business,  detailed  bill  of  particulars  abowing  amount  of  dam- 
ages should  have  been  refused. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  U  954,  956.] 

Appeal  from  Special  Term,  New  York  County, 

Action  by  the  C.  C.  Duncan  Company,  Incorporated,  against  Hemsley 
&  Co.,  Limited,  and  others.  From  so  much  of  an  order  as  required 
it  to  serve  bill  of  particulars  stating  in  detail  amount  of  damage,  plain- 
tiff appeals.   Order  modified  and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  SMITH,  PAGE,  and 
DAVIS,  JJ. 

Walter  Carroll  Low,  of  New  York  City,  for  appellant. 
Goodman  Block,  of  New  York  City,  for  respondents. 
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PER  CURIAM.  The  order  appealed  from  is  modi6ed  by  striking 
out  the  following :  "The  special  damage  alleged  to  have  been  sustain- 
ed by  the  plaintiff,  stating  in  detail  the  amount  of  the  damage  plain- 
tiff has  suffered  hy  reason  of  its  daim  that  its  business  was  destroyed, 
and" — and,  as  so  modified,  affirm^,  with  $10  «>sts  and  disbursements 
to  the  appellant,  upon  the  ground  that  no  special  damages  are  sieged, 
so  far  as  concerns  the  said  injuries  complained  of.  Order  filed. 


BUSHONG  T.  NIBCR  REALTY  CO. 
{Supreme  Court,  Appellate  Term,  First  Departraent.    Ifay  1,  1017.) 

1.  WoBK  AND  Labor  <^24(2) — Bvideroe  Admissible  Undbk  Puadihcw. 

UDder  complaint  alleglog  reasonable  value,  not  an  agreed  sum,  for 
services  rendered,  plaintiff  was  entitled  to  prove  ooropeDsatlcm  agreed 
to  be  paid  by  defendant. 

[Ed.  Note. — Vca  other  cases,  see  Woife  and  Labor,  Gent.  Dig;  H  41,  4B.1 

2.  Apfbal  and  Ebbob  4=»1171(1) — Monet  Adtanoed. 

In  an  action  to  recover  moneys  expended  for  account  of  corporation 
while  In  Its  employ.  Judgment  will  be  reversed  on  a|^>eal,  In  absence  of 
ertdeoce  shoving  how  mach  was  upended  after  tneorporatlon,  where 
claim  covers  a  period  before  Incorporation. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Vig,  H  4546, 
4S62,  4654.} 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  John  T.  Bushong  against  the  Nibur  Realty  Company. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial, 
defendant  appeals.  Judgment  and  order  affirmed  as  to  first  cause  of 
action,  but  reversed  as  to  second  cause  of  action,  and  new  trial  ordered. 

Argued  April  term,  1917,  before  GUY,  COHAI^N,  and  DELEr 
HANTY,  JJ. 

Max  Miller,  of  New  York  Qty  (Jacob  W.  Block,  of  New  York  City, 
of  counsel),  for  appellant. 

Benjamin  Franklin,  of  New  York  City,  for  respondent 

GUY,  J.  The  action  fras  to  recover,  under  the  first  cause  of  action, 
two  weeks'  wages  for  services  rendered  by  plaintiff  as  superintendent 
of  defendant's  apartment  house,  and,  under  the  second  cause  of  action, 
for  moneys  expended  him  for  account  of  the  defendant  while  in  its 
employ. 

[1]  The  right  to  recover  on  the  first  cause  of  action  was  clearly 
established.  Under  the  complaint,  which  alleged  the  reasonable  value, 
not  an  agreed  sum,  for  the  services  rendered,  plaintiff  was  oititled  to 

prove  compensation  agreed  to  be  paid  by  defendant  Rubin  v.  Cohen, 
129  App.  Div.  395,  113  N.  Y.  Supp.  843. 

[2]  As  to  the  second  cause  of  action,  it  appears  without  contradic- 
tion that  defendant  was  not  incorporated  until  October,  1915,  and 
plaintiff  himself  admitted  that  he  was  acting  as  superintendent  of  the 
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prfcmises  for  four  or  five  months  before  defendant  became  the  owner; 
but  his  claim  for  disbursements  covered  a  period  extending  from 
March,  1915,  to  June,  1916.  In  denying  defendant's  motion  for  a 
new  trial,  the  trial  judge  said  that: 

"The  case  was  tried  Id  the  most  oonfmtng  maimer,  and  the  minutes  are  u 

unintelligible  as  the  testlmonj' ;  but  I  think  that  pialotiff  should  reoorer," 

Assuming  that  this  view  is  consistent  with  a  finding  that  plaintiff 
established  his  case  under  the  second  cause  of  action  by  a  preponder- 
ance of  evidence,  in  the  absence  of  evidence  showing  how  much  plain- 
tiff claims  was  expended  by  him  for  the  benefit  of  &e  defendant  (diat 
is,  from  the  time  of  its  incorporation),  the  judgment,  in  so  far  as  it  is 
based  on  the  second  cause  of  action,  must  be  reversed. 

As  to  the  first  cause  of  action,  judgment  and  order  affirmed.  As  to 
the  second  cause  of  action,  judgment  and  order  reversed,  and  a  new 
trial  ordered.  Twenty  dollars  costs  to  tiie  aiq>ellant  to  abide  the  event 
All  concur. 


(Supreme  Court,  Appellate  Term,  First  D^rtment  Hay  1,  1917^ 

Bbokbbs  4=366(3) — Realtt  Bkokeb — ^Bight  to  Goiaassioir. 

Where  a  broker  Introduced  a  proposed  tenant  to  a  renting  Bgaxt,  and 
the  latter,  on  learning  that  the  tenant  was  a  mannfactarer  (grating  mi- 
chlnery,  declined  to  negotiate  with  him,  and  the  deal  was  abandoned,  and 
the  broker  sought  to  Interest  the  tenant  In  other  propositions,  but  in  the 
meantime  the  tenant  upon  his  own  responsibility  took  the  matter  up 
-  again  with  the  renting  agent,  and  procured  a  lease  of  the  prc^rty,  the 
terms  of  the  lease  dllTei-ing  materially  from  the  terms  on  which  the 
broker  originally  sought  to  negotiate  the  transaction,  in  the  absence  of 
fraud  or  bad  faith,  the  broker  waa  not  entitled  to  recover  a  eommlssiou 
from  the  rmtlng  agent. 

[Ed.  Note.— E^r  other  cases,  see  Brokers,  Gait  D^.  H  89-69.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Bernard  Wurtenberg  against  Arthur  Bastine,  doing  busi- 
ness as  Bastine  &  Co.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Judgment  reversed,  and  judgment  diiiected  for  defendant,  dis- 
missing the  complaint. 

Argued  April  term,  1917,  before  GUY,  COHAI^AN,  and  DELEr 
HANTY,  JJ. 

Norwood  &  Walsh,  of  New  York  City  (Thomas  L.  Walsh,  of  New 
York  City,  of  counsel),  for  appellant 

Otterbourg,  Steindler  &  Houston,  of  New  York  City  (Charles  A 
Houston,  of  New  York  City,  of  counsd),  for  respondent 

DELEHANTY,  J.  The  evidence  in  this  case  establishes  that  the 
plaintiff,  a  real  estate  broker,  introduced  one  Levine,  a  proposed  ten- 
ant, to  the  defendant,  a  renting  agent  of  certain  premises,  and  that 
the  latter,  upon  learning  &at  Levine  was  a  manufacturer,  operating 
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machinery,  declined  to  negotiate  with  him.  The  deal  was  then  aban- 
doned, and  plaintiff  sought  to  interest  his  customer  in  other  proposi- 
tions. In  the  meantime  Levine  upon  his  own  responsibility  took  the 
matter  up  again  with  defendant,  and  procured  a  lease  of  the  property, 
•the  terms  of  whic^  lease  differed  materially  from  the  terms  upon 
which  plaintiff  originally  sought  to  n^otiate  the  transaction. 

The  record  fails  to  disclose  the  existence  of  fraud  or  bad  faith.  Un- 
der such  circumstances  the  plaintiff  is  not  entitled  to  recover.  It 
was  his  duty  to  bring  the  minds  of  the  parties  to  an  agreement  and  to 
effect  a  bargain.  This  he  failed  to  do.  The  mere  introduction  of  the 
parties  to  one  another  does  not  form  the  basis  for  a  recovery  of  bro- 
ker's commissions,  nor  does  it  preclude  the  tenant  from  thereafter  ne- 
gotiating with  the  landlord.  Sibbald  v.  Bethlehem  Iron  Co.,  83  N.  Y. 
378,  38  Am.  Rep.  441 ;  Wylie  v.  Marine  National  Bank,  61  N.  Y.  415 ; 
Miller  v.  Vining.  112  App.  Div.  304,  98  N.  Y.  Supp.  466. 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  for  the 
defendant,  dismissing  the  complaint,  with  costs.  All  concur. 


STANDARD  BLDG.  SVPPJiS  CO..  Inc.,  t.  WATBRUAM. 

(Supreme  Court,  Special  Term,  Albany  County.  April  30, 191T.) 

Vbnue  €=>52(1) — Change  of — Change  or  Place  of  Triai^ 

The  Issues  of  an  action  were  framed  in  a  rural  county,  and,  after 
service  of  notice  for  trial,  defendant  moved  to  change  tbe  trial  to 
an  urban  county  on  the  ground  of  convenience  of  witnesses.  It  aiq>eajred 
tliat  trial  in  a  rural  connty  vould  be  madi  prompter,  and  it  was  not 
shown  that  witnesses  who  would  have  to  come  to  such  connty  would  be 
put  to  any  great  inconvenience.  '  Held  that,  In  view  of  service  of  the 
notice  of  trial,  which  often  Is  construed  as  amounting  to  a  stipulation, 
the  change  of  trial  oonld  not  be  allowed. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent.  Dig.  SS  77.] 

Action  by  the  Standard  Building  Supply  Company,  Incorporated, 
against  Arthur  H.  Waterman.  On  motion  by  defendaAit  to  change  the 
place  of  trial.    Motion  denied. 

Howard  Chipp,  of  Kingston,  for  plaintiff. 
Bruce  R.  Duncan,  of  Brooklyn,  for  defendant 

RUDD,  J.  Motion  by  defendant  to  change  the  place  of  trial  from 
Ulster  county  to  Kings  county  for  the  convenience  of  witnesses  and 
that  the  ends  of  justice  may  be  promoted.  The  issues  have  been 
framed  in  Ulster  county.  Notices  of  trial  have  been  served  by  each 
psuty.  The  next  trial  term  in  the  county  in  which  the  action  now  is 
will  open  on  Monday,  May  7th  next.  This  court  knows  that  from  the 
condition  of  the  calendar  m  all  probability  there  will  not  be  the  slight- 
est difficulty  in  reaching  the  trial  of  the  case. 

The  counsel  for  the  defendant  says  that  in  the  ordinary  routine  of 
business  in  his  office  in  New  York  City  a  notice  of  trial  was  served 
on  behalf  of  the  defendant  without  his  personal  knowledge,  and  asks 
this  court  for  leave  to  withdraw  such  notice.   It  does  not  seem  as  if 
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such  request  could  be  granted.  Whether  defendant  should  be  allowed 
to  withdraw  the  notice  of  trial  is  not  properly  for  the  consideration  of 
the  court ;  the  question  rather  is  what  is  the  effect  of  the  notice  of 
trial  with  reference  to  fixing  the  place  of  trial  in  the  county  in  which 
the  action  is  brought.  It  has  heretofore  been  held  that  such  a  seo'icc, 
amounts  to  a  stipulation;  but  it  hardly  seems  as  if  the  court  would 
be  justified,  under  the  circumstances  here  developed,  in  going  to  that 
extent  in  the  consideration  of  the  merits  of  the  motion.  There  is  an- 
other feature  which  to  this  court  seems  controlling,  and  that  is  the  well- 
established  and  well-founded  rule  of  the  court  not  to  change  the  place 
of  trial  from  a  rural  county  to  the  county  of  New  York  or  county  of 
Kings.  The  court  recalls  what  the  counsel  said  with  reference  to  the 
probability  of  reaching  a  trial  in  Kings  county  next  fall  or  winter,  but, 
having  in  mind  the  statement  above  made  that  these  issues  can  be  no 
doubt  determined  in  Ulster  county  within  three  weeks,  that  is,  during 
the  May  Trial  Term  now  about  to  open,  it  seems  as  if  the  ends  of 
justice  would  be  better  conserved  if  the  plauDe  of  trial  remained  in 
Ulster  county. 

It  is  not  subjecting  such  a  hardship  upon  those  witnesses  who  will 
eventually  be  required  to  come  to  Ulster  county  in  order  that  the  de- 
fense may  be  properly  presented,  as  to  cause  to  them  or  the  defendant 
who  calls  them  any  great  inconvenience.  Under  all  of  the  circiunstanc- 
es  it  seems  that  neither  the  convenience  of  witnesses  nor  the  promo- 
tion of  the  ends  of  justice  require  die  sending  of  this  case  for  trial  to 
Kii^  county,  where  it  is  a<hnitted  that  it  cannot  probably  be  tried 
until  next  winter. 

The  motion  is  therefore  denied,  with  $10  costs  to  abide  the  event 


(Supreme  Court,  Awwllate  Term,  Flret  D^rtment   May  1,  1W7.) 
Bboe>bs  «=»S8(1) — QuEffrioiT  fob  Just — ComossioHB— Aotionb — Oohiuct- 

ino  SVIDBNCE. 

In  an  action  between  rival  brokers,  larolvliig  the  right  to  commissions, 
where  the  testimony  was  sharply  oonfflctlnK  as  to  whetiber  plalntUEb  or  de- 
fendants were  the  efficient  canse  of  the  sale,  the  questioQ  abonld  have 
been  snbmltted  to  the  jury. 

[Ed.  Mote.— For  other  cases,  see  Bttikien,  Gait.  Dig.  18  128, 129.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fif di  Dis- 
trict. 

.  Action  by  John  Byrne  and  Abraham  M.  Baumann  against  Samuel 
Ginsberg  and  Harry  Aronson,  Incorporated.    From  a  judgment  for 
plaintiffs,  defendants  appeal.  Reversed,  and  new  trial  ordered. 
Argued  April  term,  1917,  before  GUY.  COHAUVN,  and  DELE- 

HANTY,  JJ. 

Goetz  &  Jacoby,  of  New  York  City  (Isador  Goetz,  of  New  Yoik 
City,  of  counsel),  for  appellants. 

Albert  Zimmermann,  of  New  York  City  (Charles  Goldzier,  of  New 
York  City,  of  counsel),  for  respondents. 
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DELEHANTY,  J.  This  action  arises  out  of  the  claim,  by  rival 
brokers,  to  commissions  on  the  sale  of  real  estate.  The  vendor,  con- 
ceding liability  to  (me  or  tibe  other  of  the  claimants,  but  unable  to  de- 
termine between  them,  duly  interpleaded  them,  and  has  paid  into  court 
the  amount  involved.  The  case  was  tried  by  the  court  with  a  jury, 
and  at  the  close  thereof  a  verdict  was  directed  for  plaintiffs. 

We  think  error  was  committed  in  this  respect.  It  will  serve  no  use- 
ful purpose  to  detail  the  testimony  submitted;  suffice  to  say  that  it 
was  sharply  conflicting,  and  required,  in  our  (pinion,  the  determina- 
tion of  the  jury  as  to  whether  plaintiffs  or  defendants  were  the  effi- 
cient cause  of  the  sale  in  question. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lants to  abide  the  event  All  concur. 


KROIN  T.  CITY  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Division,  Second  Department.  April  27,  1S17.) 

MONICIPAI.  COBPOSATIONS  €=?812(7) — INJUBJES  TROU  ICE  OB  SNOW  OH  CROSS- 
WALKS— Notice  of  Intention  to  Sce — Sufficiency. 

Notice  of  an  intention  to  sue,  as  required  by  Greater  New  York  Charter 
(Laws  1901,  c.  466)  g  '261,  for  Injuries  due  to  Ice  and  anow  on  a  cross- 
walk at  a  certain  named  comer,- la  insolUcleut  if  it  falls  to  state  on  which 
of  the  crosswalks  the  accident  occurred;  notice  In  a\Kh.  case  requiring 
greater  particularity  than  notice  of  like  claims  growing  out  of  continuing 
defects  not  so  changeahle  as  ice  or  snow. 

pSd.  Note^For  other  cases,  see  Mnnldinl  Corporations,  Cent  Dig.  { 
1702.3 

Appeal  frran  Trial  Term,  Kings  County. 

Action  by  Sarah  Kroin  against  the  City  of  New  York.  Complaint 
dismissed,  and  plaintiff  appeals.  Affirmed,  with  costs. 

Plaintiff's  notice  of  her  Intention  to  sue,  under  section  261  of  the  Charter 
of  Greater  New  York,  mentioned  "an  accident  which  occurred  on  the  11th 
day  of  March,  1914,  at  Hendrlck  street,  at  or  near  the  iatersectloa  of  Dumont 
avenue,  Brooklyn,  New  York ;  that  the  said  accident  resulted  because  the  dty 
of  New  York  Improperly,  carelessly,  negligently,  and  unlawfully  suffered 
ice  and  snow  to  be  and  remain  for  a  long  period  uptHi  the  eroaswalk  of  said 
Hendrlck  street  and  Dumont  arenue,  as  a  result  of  whidi  the  said  crosswalk 
was  in  80  rough,  unevrai,  and  dangerous  a  condition  that  a  person  could  not 
walk  oTer  It  without  the  danger  of  failing  down,  of  all  of  which  the  city  of  New 
York  had  notice;  that  as  a  result  thereof  the  petitioner,  while  lawfully 
upon  the  highways  as  aforesaid,  and  in  the  exercise  of  due  care  on  her 
part,  fell  into  a  hole  or  opening  in  the  crosswalk  caused  by  the  said  Ice  and 
snow."  The  complaint  similarly  averred  a  fall  upon  "snow,  Ice,  or  slush  so 
wrongfully,  negligently,  and  carelessly  allowed  and  permitted  by  the  defend- 
ant to  be  and  remain  on  said  crosswalk,  causing  her  to  fall  violently  to  the 
crosswalk  and  to  fracture  one  of  her  limbs."  On  the  pleadings  and  the  no- 
tice, the  court  dismissed  the  complaint. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  MILLS,  PUTNAM, 
and  BLACKMAR,  JJ.  
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■   Nathaniel  Kent,  of  New  York  City,  for  appellant. 

Edward  A.  Freshman,  of  Brooklyn  (Lamar  Hardy,  Corp.  Counsel, 
of  New  York  City,  axid  Thomas  F.  Magner,  of  Brooklyn,  on  the  brief), 
for  respondent 

PUTNAM,  J.  Notices  to  the  municipality  of  claims  for  falling  on 
icy  streets,  or  by  reason  of  snow  accumulation,  require  greater  partic- 
ularity than  like  claims  growing  out  of  continuing  defects,  like  holes 
in  the  ground,  irregular  openings  in  paving,  piles  of  dirt,  or  fixed  ob- 
structions. Congealed  snow  may  leave  a  slippery  pathway  in  spots 
that  soon  cease  to  be  dangerous.  The  snow  along  a  sidewalk  of  a 
city  block,  however,  is  relatively  stable,  so  as  to  be  kept  in  mind  by 
witnesses,  as  compared  with  snow  in  a  suburban  street  crossing,  where 
the  irregular  roadway  surface  may  be  cut  up  and  roughened  by  each 
passing  truck.  Such  places  are  designed  for  horses  and  vehicles,  as 
well  as  for  wayfarers  on  foot.  Claimant's  notice  of  intention  to  sue 
for  falling  into  snow  at  a  crossing  should  therefore  tell  the  city  offi- 
cials how  they  can  locate  where  she  fell;  otherwise,  their  inquiries  may 
miss  the  place. 

Here  liie  notice  referred  to  a  crosswalk  "at  Hendridc  street,  at  or 
near  the  intersection  of  Dumont  avenue,  Brooklyn."  It  left  the  loca- 
tion open  to  any  one  of  four  crosswalks  about  that  intersection.  It  did 
not  speak  of  an  ice  surface,  glare  and  slippery,  but  stated  tliat  she  fell 
"into  a  hole  or  opening  in  the  crosswalk  caused  by  the  said  ice  and 
snow."  If  the  city  is  to  be  thus  charged  for  snow  in  a  roadway  (see 
Stanton  v.  City  of  Springfield,  12  Allen  [Mass.]  566),  the  claimant  at 
least  should  say  at  which  crossing  she  stepped  into  this  snow.  For 
this  material  defect,  the  complaint  was  rightly  dismissed.  Casey  v. 
City  of  New  York,  217  N.  Y.  192,  111  N.  E.  764;  Tynan  v.  City  of 
New  York,  174  App.  Div.  922,  160  N.  Y.  Supp.  1148. 

The  ju(^;ment  of  dismissal  should  be  affinned,  with  costs.  All 
concur. 


(Suprane  Court,  Ai^Uate  Term,  First  Depftitment   May  1,  1917.) 
Landlobd  and  Tesajst  4s»167C!) — ^InJusm  to  Thibd  Pkbsoks — ^Liabilitt 

POE. 

Though  a  landlord,  in  response  to  a  tenant's  request  to  fix  a  window, 
promised  to  bave  It  fixed,  the  landlord  did  not  have  such  control  orer  the 
premises  as  to  be  liable  to  a  third  person,  injured  by  the  fallins  of  glass. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  ii 
669,  e7&.] 

Appeal  from  Municipal  Court,  Bocongh  of  Manhattan,  Seventh 

District. 

Action  by  Minnie  Hopman,  an  infant,  etc.,  against  Sussman  Rein- 
hardt.  From  a  judgment  for  plaintiff  for  $i(X),  defendant  appeals. 
Reversed,  and  new  trial  ordered. 
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Argued  April  term,'  1917,  before  GUY,  COHALAN,  and  DELE- 

HANTY,  JJ. 

Isaac  B.  Reinhardt,  of  New  York  City  (Samuel  Null,  of  New  York 
City,  of  counsel),  for  appellant. 

Hany  Rubin,  of  New  York  City  (Charies  S.  Rosenthal,  of  New 
York  Cityf  of  munsel),  for  respondent. 

DELEHANTY,  J.  This  is  an  action  to  recover  for  personal  injuries 
aJleged  to  have  been  caused  by  the  negligence  of  the  defendant.  The 
plaintiff  was  injured  by  the  falling  of  glass  from  a  window  of  prem- 
ises owned  by  the  defendant.  There  is  in  the  record,  however,  no 
proof  that  the  window  was  under  his  control.  Such  control  as  would 
justify  holding  the  defendant  liable  cannot  be  inferred  mCTely  from  the 
fact  that,  in  response  to  a  tenant's  request  to  fix  the  window,  the  de- 
fendant had  promised  to  have  it  fixed.  Margulies  v.  Beck,  130  N.  Y. 
Supp.  159;  Bellesky  v.  Gronholz,  133  N.  Y.  Supp.  1112. 

Judgment  rerersHl,  and  new  trial  ordored,  widi  $30  cc^ts  to  appel- 
lant to  abide  the  event.  All  concur. 


WSSTERBUSO  V.  WACHENUBIH  ft  HtlFF,  InC: 
(SnpTeme  Court,  Appellate  Term,  First  Depertmait.    May  1,  liMT.) 

JUDOUENT  «Si>708 — £VIIMBNOB — BES  INTEB  ALIOB  AoTA. 

In  an  actlOQ  against  an  insurance  broker  by  a  person  for  wbom  the 
broker  procured  a  policy  o(  burglary  Insurance,  plaintiff  claiming  that 
the  insurer  rejected  his  claim  on  the  policy  on  the  ground  that  the  appli- 
cation contained  a  warranty  Insured  had  never  suffered  a  loss  from 
burglary,  theft,  or  larceny,  which  was  untrue^  euch  warranty  having  been 
inserted  by  the  broker,  who  knew  tlie  facts,  an  exemplified  copy  of  a 
record  of  a  court  of  oyer  and  terminer  of  New  Jersey,  setting  forth  the 
convletlon  of  certain  persona  for  burglary  committed  during  the  period 
at  pcAiej  at  plalntUt'a  place  oC  residence  tn  New  Jmey  was  Inadmiwdble 
as  res  Inter  alios  acta. 

[Eid.  Note. — VoT  other  caaes,  see  Judgment,  Gent.  Dig.  1  1280.] 

Oolabau,  J.,  dlsaoiting. 

Appeal  from  City  Coyrt  of  New  York,  Trial  Term, 
Action  by  Emil  Westerburg  against  Wachenheim  &  Huff,  Incor- 
porated.   Frcwn  a  judgment  for  plaintiff,  defendant  appeals.  Judg- 
ment reversed,  and  new  trial  ordered. 

Argued  April  term,  1917,  before  GUY.  COHALAN,  and  DELE- 
HANTY, JJ. 

Josei^  L.  Prager,  of  New  York  City,  for  appellant. 
William  Otis  Badger,  Jr.,  of  New  York  City  (I/wis  J.  Wolff,  of 
Brooklyn,  of  counsel),  for  respondent 

GUY,  J.  This  action  was  brought  to  recover  damages  alleged  to 
have  hecn  suffered  by  plaintiff  because  of  defendant's  n^ligence,  as 
plaintiff's  agent,  in  procuring  a  policy  of  burglary  insurance,  in  that 
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tlie  a^llcatioa  for  said  policy,  prepared  by  defendant,  contained  a 
false  statement  that  plaintiff  had  never  dieretofore  suffered  a  loss 
from  bui^lary,  theft,  or  larceny,  which  warranty,  known  by  defend- 
ant to  be  false,  was  subsequently  the  ^ound  upon  which  the  insurance 
company  rescinded  the  policy  and  rejected  plaintiff's  claim  of  loss. 

Plaintiff  had  a  summer  home  in  New  Jersey.  Defendant  is  a  cor- 
poration engaged  in  the  business  of  insurance  broker.  Prior  to  the 
transaction  which  forms  the  subject-matter  of  this  action,  the  defend- 
ant had  procured  other  policies  of  insurance  for  plaintiff.  On  Janu- 
>ary  29,  1915,  plaintiff  had  a  conversation  with  the  vice  president  of 
the  defendant  at  plaintiff's  place  of  business,  in  which  plaintiff  told 
said  vice  president  that  he  had  just  received  a  telepb<nie  notice  to  the 
effect  that  his  summer  home  had  been  broken  into;  that  said  vice 
president  then  urged  plaintiff  to  take  but  a  burglary  policy,  and  subse- 
quently by  letter  solicited  plaintiff's  order  on  behalf  of  the  defendant, 
stating : 

"Everytlilnc  considered,  and  especially  in  view  of  your  past  erperlence,  it 
fteems  to  me  tbat  coverage  of  this  character  at  bo  amaU  a  ^lanium  is  almost 
n  necessity." 

In  a  subsequent  conversation  plaintiff  told  defendant's  vice  president 
to  go  ahead  and  get  a  poliq^  for  him,  and  defendant  thereafter  obtained 
such  a  priicy  for  plaintiff  for  $1,000  in  the  Great  Eastern  Casualty 
Company  and  delivered  same  to  plaintiff,  which  plaintiff  placed  in 
his  desk  without  reading,  and  paid  defendant  therefor.  Plaintiff  al- 
lies that  he  sustained  a  loss  by  burglary  subsequent  to  the  date  of 
the  policy  and  within  the  period  covered  thereby,  and  presented  a 
claim  therefor,  with  proofs  of  loss,  which  claim  was  rejected  by  said 
■  casualty  company,  and  the  policy  rescinded,  on  the  ground  tiiat  it 
contained  a  warranty  that  the  assured  had  never  suffered  a  loss  from 
burglary,  theft,  or  larceny,  which  warranty  was  not  true. 

"Hie  main  question  on  this  appeal  arises  over  the  admission  in  evi- 
dence by  the  trial  court,  under  objection  and  exception  of  defendant's 
counsel,  of  an  exemplified  cc^y  of  a  record  of  a  court  of  oyer  and 
terminer  in  New  Jersey  setting  fortii  the  conviction  of  certain  de- 
fendants for  burglary  committed  on  February  12,  1915,  during  the 
period  covered  by  the  policy,  at  plaintiff's  place  of  residence  in  New 
Jersey.  This  evidence  was  objected  to  as  incompetent,  irrelevant,  and 
not  binding  upon  the  defendant  herein ;  the  defendant  not  having 
been  a  party  to  said  proceeding  and  not  having  received  any  notice 
thereof.  The  admission  of  said  record  was  error  necessitating  a  re- 
versal of  the  judgment.  While  a  judgm^t  of  a  criminal  court  may 
be  admissible  in  a  proper  case  as  evidence  of  the  fact  of  the  entry  of 
the  judgment,  the  record  admitted  was  not  evidence  of  the  facts  there- 
in stated  as  against  this  defendant,  which  was  not  a  party  to  the  con- 
troversy determined  in  said  court.  It  is  elementary  that  no  one  should 
be  bound  by  proceedings  to  which  he  was  a  stranger.  The  proceed- 
ings in  the  New  Jersey  court  were  res  inter  alios  acta,  and  defend- 
ant could  not  be  bound  thereby. 

"As  a  general  rule,  a  verdict  and  Judgment  In  a  criminal  case  •  •  • 
cannot  be  given  in  evidenoe  in  a  civil  action  to  establish  the  &u:ts  on  wUcb 
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It  was  rendered.  If  tbe  defendant  was  convicted.  It  may  bavei  teen  uimo  the 
evidence  of  the  very  plalntUff  In  tbe  dvll  action.  •  •  •  But,  beside  thU, 
and  npon  more  graeral  grounds,  there  Is  no  mutuality;  tbe  parties  are  not 
tbe  same,  neither  are  the  rules  of  dedslon  and  the  coarse  of  proceeding  the 
same."   Greenleaf  on  Evldrace,  vol.  1,  {  537. 

See  also  Louis  v.  Conn.  Mut.  Life  Ins.  Co.,  58  App.  Div.  137,  6S 
N.  Y.  Supp.  683;  Goldschinidt  v.  Mutual  Life  Ins.  Co.,  102  N.  Y. 
486,  7  N.  E.  406;  Bufiab  Loan,  Trust  &  Safe  Deposit  Co.  v.  K.  T.  & 
M.  Ass'n,  126  N.  Y.  450,  27  N.  E.  942.  22  Am.  St.  Rep.  839. 

In  the  absence  of  the  evidence  so  erroneously  admitted,  there  was 
no  competent  or  sufficient  proof  of  plaintiff's  loss  of  property  by  bur- 
glary during  the  term  of  said  policy,  and  therefore  no  competent  proof 
of  damage  suffered  by  plaintiff  through  the  alleged  negligence  of  the 
defendant 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  <»-deredj 
with  costs  to  s^pellant  to  abide  the  event. 


COHALAN,  J.  (dissenting).  On  January  27,  1915,  plaintiff  advised 
defendant  that  a  burglary  had  been  committed  in  his  (plaintiff's)  sum- 
mer home  at  Mountain  Ivakes,  N.  J.  Plaintiff  thereupon  visited  his 
country  house  at  that  place,  and  upon  investigation  found  the  house  in 
order,  excepting  that  three  silver  match  boxes  were  missing  fronj 
the  chiffonier  therein.  A  day  or  so  later  he  related  the  circumstances 
of  this  burglary  to  one  Berthold,  vice  president  of  the  defendant  cor- 
poration. As  a  result  of  the  conversiUion,  and  the  inquiry  of  Berthold, 
the  plaintiff  procured  Berthold  to  procure  for  him  a  policyof  burglary 
insurance  upon  plaintiff's  premises  at  Mountain  Lakes.  The  risk  was 
assumed  by  the  Great  Eastern  Casualty  Company,  and  the  policy  went 
into  effect  on  February  4,  1915. 

Plaintiff's  family  went  to  the  summer  home  on  March  15,  1915,  and 
upon  arriving  there  it  was  discovered  that  a  second  burglary  had  oc- 
curred, and  that  articles  of  considerable  value  had  been  stolen  from 
the  premises.  Plaintiff  communicated  the  facts  of  the  second  burglary 
to  Berthold^  and  the  latter  prepared  schedules  of  the  losses  sustained. 
The  schedules  were  submitted  to  the  Great  Eastern  Casual^  Company 
by  Berthold.  On  May  7,  1915,  the  Great  Eastern  Casualty  Company 
returned  to  the  plaintiff  the  sum  of  $15,  for  the  premium  which  the 
plaintiff  had  paid  for  the  policy.  In  rescinding  the  policy  and  declar- 
ing it  void,  it  stated : 

"Our  grounds  for  this  rescission  are  that  various  statements  In  your  applica- 
tion, In  consideration  of  which  the  policy  was  Issued,  among  others,  that  as- 
sured tiad  never  sufCeted  losaea  from  burglary,  tbeft,  or  larceny,  were  untrue.'^ 

The  jury  has  found  that  the  defendant  was  negligent,  that  the  plain- 
tiff was  free  from  contributory  negligence,  and  Sie  appellant  does  not 
attack  these  findings.  The  appellant  asserts,  as  grounds  for  reversal, 
that  error  was  committed  in  receiving  in  evidence  an  exemplified  copy 
of  the  record  of  conviction  of  one  Dohle,  who  was  indicted  with  oth- 
ers in  Morris  county,  N.  J.,  in  May,  1915,  for  the  crime  of  burglary^ 
alleged  to  have  been  committed  upon  plaintifTs  premises  on  February 
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12,  1915.  It  is  urged  that  this  record  of  conviction  was  res  inter  alios 
acta.  Ordinarily,  a  record  of  a  judgment  in  a  criminal  proceeding  is 
not  admissible  as  evidence  in  a  civil  action.  The  record,  however, 
was  admissible  in  this  case,  and  was  competent  to  prove  that  a  judg- 
ment was  rendered  in  the  county  in  which  it  was  entered,  convicting 
some  one  of  the  crime  of  burglary  at  the  time  and  place  recited  in  the 
indictment.  The  record  was  conclusive  of  the  fact  that  such  a  judg- 
ment was  rendered,  and  that  all  the  legal  consequences  followed  tiiere- 
from. 

There  was  sufficient  evidence  in  the  case  to  support  the  finding  of 
the  jury  that  tiiie  burglary  was  committed  within  the  ttfrm  of  the 
policy,  and  therefore,  even  if  it  might  be  said  that  the  record  was  in- 
admissible, it  was  cumulative  evidence,  and  it  may  not  now  be  held 
to  have  been  prejudicial  to  the  defendant,  as  the  evidence  without  the 
judgment  roll  was  sufficient.  The  schedules  made  up  by  the  plaintiflF, 
and  the  defendant's  vice  president,  Berthold,  were  admissible,  if  for 
no  other  reason  than  that  they  were  statements  made  by  Berthold, 
binding  upon  his  company,  and  were  therefore  an  admission  against 
interest. 

There  is  no  merit  in  defendant's  contention  that  the  pl^untiff  lias 
not  been  damaged,  because  the  insurance  company  waived  any  defect 
in  the  policy  after  having  rescmded  it  as  a  valid  and  binding  contract. 
Plaintiff's  cause  of  action  against  the  defendant  became  complete  upon 
his  receipt  from  the  Great  Eastern  Casualty  Company  of  its  letter  of 
May  7,  1915.  At  that  moment  the  defendant's  negligent  act  had 
brought  about  a  situation  wherein  the  plaintiff  had  been  deprived 
of  his  right  to  be  indemnified  against  loss  by  the  Great  Eastern  Casu- 
alty Company.  At  that  time  the  plaintiff  had  sustained  the  damages, 
on  account  of  which  this  action  was  brought.  No  subsequent  conduct 
by  third  parties  in  this  tort  action  could  be  shown,  except  in  mitiga- 
tion of  damages. 

It  is  nry.view  that  the  judgment  should  be  affirmed,  with  costs. 


Bbokxbs  «=986<S)-r-AciTroira— Vskdict. 

In  an  action  by  a  broker  to  recover  commisalons  for  producing  a  pur- 
diaser  ready,  able,  and  wUIlnff  to  buy,  evidence  AeM  to  support  a  rer- 
diet  for  tbe  broker. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent.  Dig.  S8  117,  120.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Abraham  Chaleff  against  Isaac  Mendelsohn.  From  an 
order  setting  aside  a  verdict  for  plaintiff,  plaintiff  ^peals.  Reversed, 

and  verdict  reinstated. 


Argued  April  term,  1917,  before  GUY,  COHALAN,  and  DELEr 
HANTY,  JJ. 


es»For  oUier  cuos  Me  niiM  toplo  A  KBY-NUMBER  In  tU  Ktjr-Nnmbttnd  DlcwU  *  lodesoi 


OHALEFF  V.  UBNDBLSOHN. 


(Supreme  Court,  Appellate  Term,  First  Departmoit.  May  1,  1917J 


Sup.  Ct) 


OHALEFF  V.  M&NDBXMHN 


681 


Morrison  &  Schiff,  of  New  York  City  (Jacob  R  Schiff,  of  New 
York  City,  of  counsel),  for  appellant. 

Samuel  Mendelson,  of  New  York  City  (Samud  S.  Kogan,  of  New 
York  Ci^,  of  counsel),  for  respondent 

DELEHANTY,  J.  The  learned  trial  court  has  assigned  no  reason 
for  the  settine  aside  of  the  verdict  herein,  and  I  am  frank  to  say  that 
a  careful  reading  of  the  record  fails  to  reveal  any  justification  for  its 
so  doing.  The  action  is  the  ordinary  one  to  recover  broker's  commis- 
sions. There  were  but  three  witnesses  sworn,  namely,  plaintiff,  the 
proposed  customer  (lessee),  and  defendant.  Plaintiff  testified  that  in 
January,  1916,  he  was  asked  by  defendant  to  get  him  a  tenant  for  his 
property  on  a  three  to  five  year  lease,  the  annual  rental  to  be  $4,500, 
and  the  fessee  to  do  all  repairs,  both  inside  and  outside;  that  he  pro- 
cured a  prospective  customer  in  one  Arkin,  and  after  some  negotia- 
tions with  defendant  it  was  mutually  arranged  in  February,  1916,  that 
Arkin  was  to  have  the  property  in  question  on  a  three-year  lease  for 
$4,400  annually,  and  do  all  inside  repairs,  as  well  as  repairs  to  the  roof 
of  the  building,  and  deposit  as  security  two  months*  rent  in  advance ; 
that  on  the  day  of  closing  plaintiff  and  Arkin  attended  at  defendant's 
office,  when  defendant  handed  to  Arkin  in  folded  form,  what  he  said 
was  a  proposed  lease,  and  before  Arkin  had  a  chance  to  open  the 
paper  or  see  its  provisions  defendant  and  j^ntifi  got  into  a  con- 
troversy over  amount  of  plaintiff's  commissions,  with  result  that  de- 
fendant refused  to  rent  for  longer  than  one  year,  and  Arkin  refused 
to  take  on  that  condition,  and  the  deal  fell  through.  Arkin  fully  cor- 
roborated plaintiff  in  all  respects,  and  plaintiff  rested  at  the  dose  of 
his  testimony. 

The  usual  motion  to  dismiss  the  complaint  was  made  and  denied. 
Defendant  then  took  the  stand  and  testified  that  originally  he  in- 
formed plaintiff  that  he  would  rent  for  $4,400,  and  "probably  for  not 
more  than  one  year";  that  on  March  27,  1916,  plaintiff  and  Arkin 
called  upon  him,  and  the  latter  stated  that  he  wanted  a  three-year 
lease ;  that  defendant  said  under  no  circumstances  would  he  lease  for 
more  than  one  year,  and  no  further  negotiations  were  ever  had;  that 
he  never  gave  a  proposed  lease  to  Arkin,  or  ever  got  to  the  point  of 
discussing  plaintiflfs  commissions.  There  was  no  renewal  of  the  mo- 
tion to  dismiss  at  the  close  of  the  case,  and  evidently  defendant  con- 
ceded that  the  question  at  issue,  upon  the  conflicting  proof,  was  one 
properly  for  submission  to  the  jury.  That  the  learned  court  enter- 
tained uie  same  view  is  apparent  from  the  charge  to  the  jury,  which 
opened  as  follows: 

"Gentlemen  of  Jury:  This  Is  a  plain  question  of  fact  There  lant  anr  law, 
except  tbe  simple  law,  to  tell  you." 

The  jury  found  for  plaintiff  for  $132,  which  is  exactly  1  per  cent, 
on  the  gross  rental  for  three  years  at  $4,400  annually.  This  finding 
established  all  controverted  questions  in  plaintiff's  favor,  and  while 
possibly  the  judgment  might  not  have  conformed  to  the  opinion  of 
the  learned  trial  justice  as  to  what  it  should  have  been,  we  must  re- 
member that  the  case  was  property  for  the  jury,  and  its  detmnina- 
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tion  is  final,  if  not  contrary  to  law  and  the  weight  of  the  evidence. 
On  the  law  of  the  case,  it  is  so  well  established  as  to  require  no  cita- 
tion to  support  it  that,  if  the  broker  produces  a  person  who  is  ready, 
willing,  and  financially  able  to  enter  into  a  contract  on  the  terms  pro- 
posed by  the  empbyer,  he  earns  his  commissions,  for  he  has  brou^t 
about  a  meeting  of  the  minds  of  the  parties.  If,  then,  his  efforts  are 
rendered  nugatory  by  the  employer,  the  latter  must  suffer  the  conse- 
quences of  his  act,  for  the  broker  has  performed  his  contract.  On 
the  law  and  facts,  therefore,  plaintiff  was  entitled  to  go  to  the  jury, 
and  its  verdict  should  not  be  disturbed,  unless  against  the  weight  of 
the  evidence,  which  we  hardly  think  it  is. 

The  letter  of  Arkin  to  defendant  on  March  28,  1916,  that  he  would 
consider  a  two-year  lease  of  the  property,  or  even  a  one-year  lease 
with  an  option  of  renewal,  is  susceptible  of  various  constructions. 
It  does  not  conclusively  show,  as  claimed  by  defendant,  that  in  Janu- 
ary and  February,  1916,  defendant  was  unwilling  to  rent  for  a  tenn 
of  three  years,  nor  does  it  show  that  Arkin  never  contemplated  a 
three-year  lease.  On  the  contrary,  the  natural  mference  to  be  drawn 
therefrom  is  that,  defendant  having  at  the  alleged  date  of  closing 
failed  to  give,  as  promised,  a  three-year  lease,  and  negotiations  hav- 
ing ended  on  accomit  thereof,  Aricin,  in  his  anxiety  to  get  the  ptop- 
<rty,  opens  up  negotiations  anew,  and  is  willing  to  take  a  two-year 
lease,  or  a  one-year  period,  if  given  an  option  to  renew.  I  consider 
very  significant,  on  the  question  as  to  whether  defendant  told  i^ain- 
tiff  he  would  rent  for  three  years,  his  conceded  statement  to  plaintiff, 
at  the  time  of  his  employment,  that  "probably"  he  would  rent  "for 
not  more  than  one  year." 

On  the  whole,  I  conclude  that  the  verdict  should  have  been  allowed 
to  stand,  and  it  follows  that  the  order  setting  it  aside  should  be  re- 
versed, with  $30  costs,  and  the  verdict  reinstated.  All  concur. 


SBITLB98  T.  GOLDSTOIN  at  ai; 
(Supreme  Court,  Appellate  Term,  First  D^rtment  Hay  1,  IS-n.) 

CJONTBACTS  «S»282 — PeBFOBUANCB — BbEACH — ^RlOHT  TO  BSOOVEB, 

Where  plaintiff  agreed  to  make  garmenta  in  a  manner  satisfactory  to 
defendants,  he  could  not,  on  their  refusal  to  permit  him  to  continue  tbe 
work,  ^eco^■e^,  In  the  absence  of  proof  that  the  garments  were  satisfactory, 
upon  the  theory  that  defendant  should  have  been  satisfied  with  them. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  SS  3284-1289.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Joseph  Seitless  against  Aaron  Goldstein  and  others,  co- 
partners doing  business  under  the  firm  name  of  Aaron  G^dstein  & 

.Co.  From  a  judgment  for  plaintiff,  and  order  denying  motion  for  new 
trial,  defendants  appeal.   Reversed,  and  iiew  trial  granted. 
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Argued  Apra  term.  1917..  before  GUY.  COHALAN,  and  DELE- 
HANTY,  JJ. 


Leonard  Klein,  of  t^ev/  York  City  (I.  Maurice  Wormser,  of  New 
York  City,  of  counsel),  for  appellants. 

Isidore  Wttkind,  of  New  York  City  (Louis  B.  Brodsky,  of  New 
York  City,  of  counsel),  for  respondent. 

DELEHANTY,  J.  In  July,  1916,  plaintiflF,  a  garment  manufac- 
turer, entered  into  a  written  agreement  with  defendants  to  do  certain 
work  for  them  until  February  1,  1918.  The  contract  provided,  among 
other  things,  that  plaintiff  would  turn  out  the  garments  so  manufac- 
tured in  a  proper  and  workmanlike  mamier  and  to  the  entire  satis- 
faction of  defendants.  It  was  &e  contention  of  plaintiff  upon  the 
trial  that  the  written  agreement  specified  was  superseded  by  an  oral 
one,  which  did  not  contain  the  so-called  "satisfaction  clause."  The 
learned  trial  court  pr(q)erly  submitted  to  the  jury  for  determination 
the  primary  question  as  to  the  nature  of  the  ccMitract  that  was  actually 
in  existence  between  the  parties.  It  became,  therefore,  very  essenti^ 
that  they  should  be  properly  advised  as  to  the  rights  and  obligations 
of  the  respective  parties  thereunder. 

In  commenting  upon  the  written  contract,  the  court  charged  the 
jury  that  if  they  found  it'had  never  been  superseded  by  an  oral  agree- 
ment, as  claimed  by  plaintiff,  then  "plaintiff  is  in  duty  bound  to 
furnish  the  defendants  with  such  work  as  will  satisfy  them  reasona- 
bly; that  is,  the  defendants  must  be  fair,  must  act  reasonably  in 
judging  this  work,  and  they  have  no  right  and  must  not  artwtrarily 
call  the  work  bad,  and  discharge  the  plaintiff.  So  that  whether  or  not 
this  work  was  done  properly  is  a  question  for  you  to  determine,  and 
whether  the  plaintiff  did  his  work  and  rendered  eflScient  service,  and 
whether  the  defendants  ought  to  be  satisfied,,  is  a  questicm  which  I 
leave  to  you  to  determine."  This  portion  of  the  charge  defendants 
excepted  to,  and  specifically  requested  that  the  jury  be  instructed  that 
the  only  question  to  be  considered  by  them  on  the  point  involved  "is 
whether  the  defendants  were  satisfied,  and  not  whether  or  not  they 
ought  to  be  satisfied  or  dissatisfied,"  which  request  was  refused  and 
an  exception  noted. 

The  charge  and  the  refusal  to  charge  as  requested  constituted  prej- 
udicial error,  which  calls  for  reversal  of  the  judgment  herein.  In 
effect,  the  jury  were  told  that,  if  the  written  contract  was  found  to 
be  in  force,  they  could  find  for  plaintiff,  if  his  work  as  furnished  ought 
to  have  satisfied  defendants  as  reasonable  men.  This,  as  we  under- 
stand it,  is  not  the  law.  If  the  dissatisfaction  of  defendants  was  real, 
and  not  assumed,  it  was,  as  was  said  in  Ginsburg  v.  Friedman,  146 
App.  Div.  779,  131  N.  Y.  Supp.  517,  "of  no  consequence  whether  or 
'not  the  jury  thought  that  he  ought  to  have  been  satisfied."  See  also 
EHamond  v.  Mendelsohn,  156  App.  Div.  636,  141  N.  Y.  Supp.  775; 
Sabarsky  v.  Drew,  176  App.  Div.  80,  162  N.  Y.  Supp.  505 ;  Messmer 
v.  Boettger  Silk  Finishing  Co.,  160  App.  EHv.  519,  145  N.  Y.  Supp. 
560;  Snyder  v.  Greenhut  &  Co.,  71  Misc.  Rep.  117,  127  N.  Y.  Supp. 
1068. 
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The  appellants  ur^  other  grounds  for  reversal  of  the  judgment,  1>ut 
in  view  of  the  decision  readied  we  deem  it  unnecessary  to  discuss 
them. 

For  the  reasons  stated,  the  judgment  is  reversed,  and  a  new  trial 
granted,  with  $30  costs  to  appellants  to  abide  the  event.  All  concur. 


AVENUE  ST.  JOHN  &  FOX  ST.  CORP.  t.  ENSIGN  IMP.  CO.  et  al. 
(Supreme  Court,  Apellate  Term,  First  DeiKirtmoit.  May  1, 1817.) 

COUBTB  *=>18&(10) — ^AdJOURSMINT — ^ABUSE  OP  DlfiCRBTION. 

Where  plaintiff,  after  due  notice,  neglected  to  produce  leases  upon 
trial,  it  was  aa  abuse  of  discretion  to  refuse  an  adjoammenti  where  im- 
portance  of  contents  on  Issues  Involved  was  apparent,  and  secondary  evi- 
dence thereof  could  not  be  given  by  defendant  without  subpcenalng  teuanrs 
to  produee  copies,  in  view  of  Municipal  Court  Code  (Laws  1915,  c.  279) 
S  96,  providing  that  trial  may  be  adjoiurned  for  good  cause  shown. 

[Ed.  ^'ote.— For  other  cases,  see  Courts,  Cent.  Dig.  SI  -109,  458.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  the  Avenue  St.  John  &  Fox  St.  Corporation  against  the 
Ensign  Improvement  Company  and  another.  Judgment  for  plaintiff, 
after  trial  before  court  without  a  jury,  and  defendants  appeal.  Re- 
versed, and  new  trial  ordered,  with  costs. 

Argued  April  term,  1917.  before  GUY,  COHALAN,  and  DELE- 
HANTY,  JJ. 

Nathan  Waxman,  of  New  York  City,  for  appellants. 
Kantrowitz  &  Esberg,  of  New  York  City  (Samuel  Soling,  of  New 
Y(»'k  City,  of  counsel),  for  respondent 

DELEHANTY,  J.  The  action  is  for  fraud  and  deceit  arising  out  of 
an  exchange  of  real  estate  by  the  parties  hereto.  The  agreement  of 
exchange  provided  that  there  were  no  free  rentals  in  defendants' 
property.  Subsequent  to  the  conveyance  of  the  respective  properties 
it  appears  that  plaintiff  discovered  that  in  the  property  it  had  received 
on  such  exchange  certain  tenants  according  to  their  rental  receipts 
were  paying  less  than  stipulated  by  their  leases,  and,  on  com{^aint 
thereof  to  defendant,  plaintiff .  claims  it  promised  to  make  good  the 
defidoicy  on  production  of  said  receipts.  It  is  conceded  that,  on 
the  passing  of  title  on  the  exdiange  noted,  plaintiff  was  assigned  and 
received  all  of  the  leases  coverii^  defendant's  [uroperty.  These  leases 
defendant  gave  due  notice  to  plaintiff  to  produce  upon  the  trial,  which 
it  neglected  to  do. 

Upon  that  situation  developing,  defendant  applied  to  the  court  for 
an  adjournment  of  the  trial,  upon  the  ground  that  it  was  unable  to' 
give  secondary  evidence  of  the  contents  of  said  leases  without  sub- 
poenaing the  tenants  to  produce  their  copies  thereof.  The  importance 
of  this  doaimentary  evidence  on  the  issue  involved  must  have  been 
apparent  to  the  tri^  court,  especially  so  upon  being  advised  coun- 
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sel  that  said  leases,  with  certain  exceptions,  did  not  contain  any  pro- 
visions for  concessions,  and  that  said  leases  fixed  the  rental  obliga- 
tion; receipts  therefor  to  the  contrary  notwithstanding.  The  mo- 
tion was  denied,  as  it  was  several  times  later  throughout  die  trial  upon 
similar  application.  We  think  in  so  ruling  that  the  trial  court  was 
guilty  of  an  abuse  of  judicial  discretion,  which  resulted  in  a  denial 
of  justice  to  defendant.  Section  96  of  the  Municipal  Court  Code  pro- 
vides that: 

"The  trial  of  an  action  may  be  adjourned:  1.  Bj  the  court  tor  good  cause 
shown  and  npon  such  terms  and  condlttons  aa  the  court  may  deun  Just." 

That  good  cause  was  shown  as  contemplated  by  the  statute  for  the 
adjournment  applied  for  is  so  clearly  apparent  as  to  require  no  cita- 
tion of  authority  to  sustain  it. 

For  the  foregoing  reasons,  the  judgment  appealed  from  must  be 
reversed,  and  a  new  tri^il  ordered,  with  $30  costs  to  appellant  to  abide 
the  event.   All  concur. 


Bahjcent  ^22— Tebu  of  Hibing — Tebukitatioiv. 

A  hiring  of  a  (battel  at  the  rate  of  a  certain  amount  per  montb  Is  not 
by  the  mooth,  bat  for  an  Indefinite  period,  and  therefore  terminable  at 
the  will  of  ^ther  party. 
(Ed.  Note.— For  other  cases,  see  Bailment,  Gwt  Dig.  H  100-106.] 

Appeal  from  Municipal  Court,  Boroi^h  of  Manliattan,  Seventh  Dis- 
trict. 

Action  by  Herman  N.  Karp  against  Emma  C.  Perry.  From  a  judg- 
ment for  plaintiff,  after  a  trial  without  a  jury,  defen(mit  appeals.  Re- 
versed and  dismissed. 

Argued  April  Term.  1917,  before  GUY,  gOHALAN,  and  DEI^- 
HANTY,  JJ. 

lyloyd  N.  Scott,  of  New  York  City,  for  appellant 
Merrill,  Von  L)orn  &  Rtibinger,  of  New  York  City  (Maurice  Rubin- 
ger,  of  New  Yoric  City,  of  o^unsd),  for  re^ndent 

PER  CURIAM,  The  proof  submitted  clearly  demonstrates  that  the 
hiring  of  the  automobile  in  question  was  at  the  rate  of  $500  per  month, 
which  made  it  a  hiring  for  no  definite  period,  and  therefore  terminable 
at  the  will  of  cither  party.  Martin  v.  N.  Y.  Life  Ins.  Co.,  148  N.  Y. 
117,  42  N.  E.  416.  It  is  conceded  that  defendant  returned  to  plaintiff 
the  car  in  question  on  the  13th  of  June,  1916,  and  under  the  circum- 
stances a  judgment  against  defendant  for  the  value  of  the  use  of  the 
car  for  the  balance  of  that  month  on  the  theory  of  a  monthly  hiring  is 
unwarranted. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed,  with 
costs. 

^»For  sthar  mm*  ■••  «mm  toslt  *  KBT-NUKBBR  In  all  Kur-Humhmni  DIswU  ft  loduw 
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HAYDEN  CO.  T.  KEHOB. 


iSnpmne  Court,  jljpp^te  Dl^on,  Second  De^rtment.  April  27. 1&17.) 

1.  IiAnDUBD  AND  TENANT  €=9233(2) — ^ACTIONS — EVIDENCE — JDRY  QUESTION. 

Id  a  landlord's  action  for  rrat.  where  the  tenant  claimed  that  he  was 
constructively  evicted  because  of  the  landlord's  failure  to  furnish  ele- 
vator service  In  accordance  with  the  lease  contract,  erldence  Aeld  suffi- 
cient to  carry  that  question  to  the  jury. 

[Ed.  Note.— £\>r  other  cases,  see  Landlord  and  Tenant.  Cent  Dig.  | 

2.  Appeal  and  Bkboa  ^s>927(7>-~Jubt  QuEarriON — Revcrsal. 

Where,  on  any  construction  of  the  facts,  the  jury  would  have  been  war- 
ranted In  rendering  their  verdict  for  defendant,  or  sustnlniBg  his  conten- 
tion in  whole  or  In  part,  the  Judgment,  rendered  on  directed  verdict  for 
plaintiff,  must  I>e  reversed. 

[Ed.  Note.— For  other  cases,  see  Ajfg^l  and  lirror.  Cent  Dig.  |  3748.] 

3.  Landlord  and  Tihaut  ^172(1) — Oonsisuotxtx  Bvionon— W&ax  Con- 

BTITUTES. 

Where  a  landlord  agreed  to  furnish  a  tenant,  who  occupied  several 
floors  of  a  building,  with  elevatOT  service,  and  audi  service  was  necessarj 
to  enable  the  t«iant,  who  oondncted  a  high-class  ladles  tailoring  hnsliiess. 
to  take  bla  patrons  from  one  floor  to  another  for  fittings,  etc.,  the  failure 
at  the  landlord  to  furnish  such  service,  v^ch  Injured  the  tenant's  busi- 
ness, amounts  to  a  constructlTe  evlctlonJ 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  CenL  Dig.  K 
69S.  697,  700,  70ej 

4.  Lakdiabd  and  Tenant  «es>180(l)— Rent— fiioHT  to. 

A  tenant,  who  vacated  iwcmlses  on  account  of  a  constructlTe  eviction. 
Is  Uahle  for  rent  for  the  quarter  during  vrhidb  he  vacated  the  premises. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  H 
765,  767-760.] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  the  Hayden  Company  against  Charles  F.  Kehoe.  From 
a  judgment  directed  in  favor  of  plaintiff,  defendant  appeals.  Re- 
versed, and  new  trial  granted. 

The  action  is  brought  to  recover  unpaid  rent  for  the  fourth  and  part  of  tne 
sixth  floors  of  a  building  leased  and  controlled  by  the  plaintiff,  accruing  be- 
tween December  1,  1914,  and  December  1,  lOlS.  The  defendant  moved  from 
the  prmises  and  abandoned  the  property  about  the  1st  of  January,  1915,  aod 
In  his  answer  pleads  a  constructlTe  eviction.  He  also  pleads  the  facts  ctmstl- 
tuttng  the  alleged  eviction  as  a  counterclaim,  and  demands  an  affirmative 
judgment  for  damages.  At  the  close  of  the  evidence  the  plaintiff  flrst  moved  to 
strike  out  the  counterclaim,  on  the  ground  that  there  was  no  evld«ice  of  any 
damages.  The  court  granted  the  motion,  and  the  defendant  excepted.  Plain- 
tiff then  moved  for  the  direction  of  a  verdict,  upon  the  groimd  that  the  de- 
fendant's evidence  did  not  establish  an  eviction.  This  motion  was  also 
granted ;  the  learned  court  stating  that  there  was  no  evidence  to  be  presented 
to  the  Jury  on  the  question  of  a  constructive  eviction.  The  defendant  asked 
to  have  that  question,  and  his  eridence  under  his  alleged  counterdaim,  sub- 
mitted to  the  Jury,  that  they  might  pass  upon  the  fiacts.  TbSa  request  the 
court  refused,  and  a  verdict  was  directed  fw  the  plaintiff  for  the  full 
amount  claimed.  From  the  Jndgmmt  accordingly  entered,  this  appeal  1& 
taken. 


Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
BLACKMAR,  JJ. 
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Abraham  P.  Wilkes,  of  New  York  City,  for  appellant 
Ernest  P.  Hoes,  of  New  York  City,  for  respondent 

RICH,  J.  [1  ]  The  lease,  dated  April  6, 1911,  expiring  April  1, 1916, 
expressly  obligates  the  plaintiff  to — 

"BUivly.  at  all  reasonable  tlm^  •  •  *  between  the  hours  of  8  In  the 
morning  and  T  In  the  evening  of  each  day  during  said  tem,  except  Sundays 
cuid  legal  holidays,  elevator  service,  but  sball  not  be  liable  for  any  failure  to 
do  BO  occagiooed  by  accident  or  cause  beyond  Its  control." 

Hie  defendant  carried  on  the  business  of  a  ladies'  tailor,  making 
high-grade  suits,  gowns,  and  other  articles  of  ladies'  clothing  to  order 
and  measurement,  employing  in  his  business  from  65  to  70  workmen. 
His  fitting  and  show  rooms  were  on  the  fourth  floor,  and  his  work 
rooms  on  the  sixth  floor,  of  the  leased  building.  His  average  business 
in  each  of  the  years  1912  and  1913  was  $130,000,  which  in  1914 
dropped  to  $70,000.  *  He  had  a  daily  average  of  40  fitting  appointments 
for  suits  and  gowns  during  his  busy  season  each  year  (which  commenc- 
ed on  September  1st  and  ended  in  the  early  part  of  May  following), 
which  were  sold  for  from  $100  to  $500  each — none  less  than  $100.  His 
profits  netted  15  per  cent,  of  his  total  business.  The  elevator  was 
used  for  both  freight  and  passengers;  the  defendant's  customers  b$- 
ing  carried  thereon  from  the  ground  floor  to  his  show,  measuring,  Mid 
fitting  ro(»ns,  and  returned  therefrom  to  the  ground  floor.  It  was  part 
of  the  demised  premises  and  indispensable  to  the  proper  conduct  of 
defendant's  business  and  his  beneficial  enjoyment  of  the  premises. 

The  evidence  given  by  defendant  himself  and  several  witnesses, 
some  of  whom  were  apparendy  disinterested,  and  tn  some  details  cor- 
roborated by  witnesses  called  by  the  plaintiff,  is  that,  commencing 
shortly  after  the  lease  was  entered  into,  the  elevator  went  bad,  was 
diffictdt  to  operate,  and  at  times  could  not  be  operated;  that  he  re- 
peatedly cmnpUuned  to  the  {^ntiff,  and  each  time  was  assured  and 
promised  that  the  defects  and  conditions  complained  of  would  be  rem- 
edied, and  the  elevator  placed  in  such  repair  that  the  troubles  would 
not  again  occur ;  that  some  repairs  were  made  from  time  to  time,  and 
defective  conditions  thereby  temporarily,  but  not  permanently,  removed 
and  remedied;  that  the  conditions  complained  of  gradually  increased 
and  grew  worse,  until  in  1914  the  elevator  was  out  of  repair  and  una- 
ble to  be  c^>erated  on  an  average  of  from  two  to  three  days  a  week ; 
-that  many  of  his  customers  would  not  walk  up  the  several  flights  of 
stairs  leading  to  his  rooms,  and  when  they  called  to  be  measured  or 
fitted,  and  found  the  elevator  not  running,  they  went  away,  and  he 
lost  tfieir  patronage;  that  repeatedly  in  1914  he  complained  to  the 
plaintiff's  president,  informing  him  that: 

"This  elevator  is  putting  me  out  of  business,  and  If  it  is  not  fixed  we  are 
practically  going  out  of  business  because  my  sales  are  falling  off  every  day. 
You  realize  I  have  a  high-class  clientele,  and  they  wUl  not  walk  up  stairs. 
The  people  are  going  away  every  day,  and  we  are  losing  an  enormous 
amount  of  business.  And  on  one  occasion  he  said,  'Well,  we  are  doing  the 
best  we  can,  we  are  fixing  It  up.*  I  said,  *Mr.  Haydoi,  you  are  unable  to  patch 
It  up;  you  ought  to  put  in  a  new  Aerator.  Why  dcn't  you  do  It?  Do  you 
realise  the  loss  I  am  suffering  from  this  eUratorV  " 
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That  on  each  of  these  occasions  in  the  spring  and  early  fall  plain- 
tiff's president  assured  and  promised  defendant  that  repairs  would  be 
made  and  conditions  remedied,  but  in  the  late  fall  the  president  in- 
formed defendant  that  he  did  not  know  whether  plaintiff^'s  lease  of 
the  building,  which  had  then  expired,  or  was  about  to  expire,  would 
be  renewed  or  not,  and  he  could  not  be  expected  to  put  in  a  new  ele- 
vator for  a  new  tenant,  to  which  the  defendant  answered,  "That  don't 
do  me  any  good ;  that  might  be  from  your  standing,  but  not  mine 
and  defendant  was  finally  informed  that  the  plaintiff  would  not  spend 
its  money  to  properly  repair  the  elevator,  and  replied,  "It  is  practically 
driving  me  out  of  business,  and  I  will  have  to  get  out." 

[2]  These  ccmditions,  complaints,  and  conversitions  are  denied  by 
plaintiff's  witnesses,  and  there  is  some  testimony  which,  it  is  contend- 
ed, shows  that  defendant's  abandonment  of  the  premises  was  caused 
by  the  sale  of  his  business,  and  not  by  elevator  conditions ;  but  the 
questions  arising  from  these  controverted  facts  ^ould  not  be  deter- 
mined by  the  court,  as  they  were  for  the  jury.  If  on  any  construction 
of  the  facts  the  jury  would  have  been  warranted  in  rendering  their 
verdict  for  the  defendant,  or  sustaining  his  contention  in  whole  or  in 
part,  the  judgment  must  be  reversed. 

[3]  The  language  of  the  court  in  Lawrence  v.  Mycenian  Marble 
Co.,  1  Misc.  Rep.  105-106,  20  N.  Y.  Supp.  698,  a  similar  case,  in  which 
the  jury  found  for  the  defendant,  is  so  peculiarly  applicable  that  I 
quote  it: 

"Appellant's  main  reliance  for  reverBal  of  the  judgment  Is  upon  tbe  con- 
tention that  the  evidence  was  Insufficient  to  support  an  Inference  of  eviction. 
But  we  are  to  assume  tbe  fticts  involved  In  the  verdict,  and  they  are  that 
the  plaintiff  retained  diarge  and  cimtnd  ot  tbe  etevator;  ttat  its  uae 
defendant  was  part  and  parcel  of  the  estate  demised,  and  IndispensaUe  to 
Its  benefldal  enjoyment ;  that  of  sudi  enjoyment  the  defoidant  was  deprived 
by  plaintiff's  persistent  mismanagement  ot  the  elevator  and  n^lect  to  repair 
It;  and  that,  because  he  was  so  denied  the  braefidal  enjoyment  ot  tbe  prem- 
*  Ises,  tbe  defendant  abandoned  tliem  before  the  r^t  la  suit  fell  due.  That  upon 
proof  of  these  circumstances  the  jury  were  warranted  in  finding  ttie  fact  <it 
evlcticm  Is  hardly  a  disputable  propositloa  In  the  Jurisprudence  of  Mew  York." 

A  number  of  authorities  are  cited  sustaining  this  rule  of  law,  whidi 
has  continued  to  be  and  is  the  law  of  this  state  at  the  present  time. 

[4]  The  plaintiff  was  entitled  to  the  direction  of  a  verdict  for  the 
rent  of  the  quarter  during  which  he  removed  from  fhe  demised  prem- 
ises, but  in  directing  a  verdict  for  the  rent  thereafter  accruing  the 
learned  trial  court  was  in  error,  and  the  defendant  was  entitled  to 
go  to  the  jury  upon  his  counterclaim. 

Judgment  reversed,  and  a  new  trial  granted;  costs  to  abide  the 
event.   All  concur. 
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SEIXAUER  &  LEMKE  v.  LUKE  A.  BCBKE  &  SONS  CO.  et  aL 

(Snpreme  Coart,  Special  Term,  Kings  County.    April  28,  1917.) 

MlCHAHICS'  LlENB  «=»13— MUNICIPALITT  AS  OWIIBE  0F  LiBBA&T— LlUT  LAW. 

The  dty  of-  New  York  became  the  owner  of  a  Carnegie  Free  Public 
Ubrary,  erected  under  Laws  1901,  c  580,  iilthln  the  purrtew  of  Lien  Iaw 
(Consol.  Laws,  c.  83)  |  2,  and  the  Talldlty'  of  a  dalm  and  lien  was  un- 
affected b7  the  question  whether  the  dty  secored  the  mon^  to  build  the 
library  1^  gift  or  taxation. 

[Ed.  Note.— For  other  cases,  we  Mechanics'  Llena,  Gent  Dig.  H 14,  IB.] 

Action  by  Sexauer  &  Lemke  against  the  Luke  A.  Burke  &  Sons 
Company  and  others.  Judgment  for  plaintiff,  against  the  named  de- 
fendant and  another. 

Joab  H.  Banton,  of  New  York  City,  for  plaintiff. 
Charles  De  Hart  Brewer,  of  New  York  City,  for  defendant  Globe 
Indemnity  Co, 

MANNING,  J.  This  case  is  submitted  on  an  agreed  statement  of 
facts,  and  the  cardinal  question  to  be  determined  is  whether  a  valid  me- 
chanic's lien  can  be  created  and  enforced  against  what  is  known  as  a 
Carnegie  Free  Public  Library. 

Chapter  580  of  the  Laws  of  1901  is  the  le^slative  authority  for  the 
establishment  throughout  the  city  of  New  York  of  viribat  are  known  as 
the  Carnegie  Libraries.  The  act  in  qtiestion,  which  is  entitled  "An  act 
to  authorize  asid  empower  the  city  of  New  York  to  establish  and  main- 
tain a  free  puWic  library  system,"  indicates  a  willingness  and  desire, 
both  on  the  part  of  the  donor,  Mr.  Carnegie,  and  the  city,  to  tmite  in  a 
common  purpose,  to  wit,  that  of  establishing  and  maintaining  free  pub- 
lic libraries  for  the  bend&t  of  the  people.  Mt.  Carnegie  was  to  furnish, 
and  did  furnish,  the  money  with  which  the  buildit^  were  to  be  erect- 
ed and  equipped,  and  the  municipality  was  to  furnish  the  lands,  and 
provide  for  the  maintenanoe  and  upkeep  of  the  structures.  The  terms 
of  the  gift  to  the  city  provided  d»t  the  entire  property,  includii^  build- 
ing, books,  and  the  other  contents,  was  to  be  the  property  of  the  dty. 

In  the  prosecution  of  every  step  necessary  and  incident  to  the  pro- 
motion of  the  beneficial  enterprise,  a  library  committee,  acting  for  Mr. 
Carnegie,  and  the  city  ofiicials,  on  behalf  of  the  people,  worked  in  effec- 
tive co-operation.  The  city  even  employed  the  architect  and  paid  his 
expenses,  and  in  many  of  the  meetings  and  negotiations  concerning 
the  project  and  the  progress  of  the  work  the  ci^s  representatives  at- 
tended and  participated  in  such  conferences.  When  the  stipulated 
facts  in  this  case  are  taken  into  consideration,  together  with  the  law 
under  which  these  libraries  were  to  be  constructed  and  maintained,  the 
conclusion  is  inevitable  that  the  city  intended  to  secure,  and  did  so  se- 
cure, through  the  generosity  of  Mr.  Carnegie  a  great  public'  measure, 
benefit,  and  improvement  for  its  citizens,  of  which  the  municipality  be- 
came the  owner,  and  this  improvement  clearly  falls  within  the  purview 
of  section  2  of  the  Lien  Law. 
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Prior  to  the  passage  of  chapter  315  of  the  lyaws  of  1878,  a  Hen 
could  not  be  enforced  against  Hie  real  proper^  of  a  munidi»Uty 
(Leonard  v.  City  of  Brooklyn,  71  N.  Y.  498,  27  Am.  Rep.  80) ;  but  this 
condition  no  longer  prevails,  for  the  statute  above  referred  to  expressly 
provides  for  the  enforcing  of  mechanics'  liens  against  works  of  a  pul>- 
lic  character,  and  undoubtedly  the  statute  was  passed  to  relieve  an  un- 
just situation  as  is  existed  when  the  decision  in  Leonard  against  tiie 
city  was  rendered.  The  title  of  the  act  dearly  shows  that  was  the  ob- 
ject of  the  statute: 

"An  act  to  secure  the  parment  -of  l&boreE*.  mMliaiiics,  meidiuts,  traders, 
and  iwTBOiis  famUblng  materials  toward  tbe  peiftmnlng  of  any  puUic  mnia  in 
the  cities  of  the  state  of  New  York." 

And  by  section  23  of  the  Lien  Law  its  provisions  are  to  be  liberally 
construed  "to  secure  the  beneficial  interests  and  purposes  thereof." 
Applying  this  canon  of  construction  to  the  law  and  the  facts  in  the  case 
under  consideration,  I  am  inclined  to  hold  that  the  plaintiff  secured  a 
valid  lien  under  section  5  of  the  Lioi  Law,  and  also  to  hold  that  the 
validity  of  his  claim  and  lien  is  not  affected  by  the  question  as  to 
whether  the  city  secured  the  moiiey  to  bniid  the  library  by  gift  or  taxa- 
tion, or  in  what  way  the  money  was  to  be  expended.  The  public  im- 
provement is  undoubtedly  there  with  the  knowledge  and  approval  of 
the  municipality,  and  there  is  no  good  reason  in  law  or  in  equity  why 
those  who  contributed  to  placing  such  an  improvement  in  a  condition 
where  it  can  be  used  by  tie  puWic  should  not  be  paid  for  their  labor 
and  materials,  if  the  money  is  available,  or  if  the  claimant  can  tmder 
the  law  file  a  valid  lien  for  what  is  his  due.  The  reasoning  of  the  Court 
of  Appeals  in  the  case  of  Bell  v.  Mayor,  105  N.  Y.  139,  144,  11  N.  £. 
495,  is  pertinent  to  the  situation  here,  and  can  be  read  with  interest 

Judgment  for  the  plaintiff  for  the  amount  claimed  in  the  complaunt 
and  costs,  against  the  contractor  and  the  bonding  company. 


(Supreme  Court.  Apellate  Term,  First  I>^>artment   May  1,  1917J 

BEPLEVIN  ^=372 — SUITJCIBNOT  OF  EVIDENCE. 

Where  plaintiff,  IndlvlduaUy  bankrupt,  had  not  scheduled  property 
claimed  to  have  been  converted  by  defendants,  who  purchased  It  at  a 
bankruptcy  sale  of  corporation  to  which  plaintiff  belonged,  and  at  which 
sale  plaintiff  was  present,  evldeace  held  insutUclent  to  warrant  recovery 
of  goods,  since  plaintiff  failed  to  show  clear  title  and  right  to  posaeasloa 
of  the  property  or  that  defendants  wrongfully  exercised  ownership. 

[Ed.  Mote.— For  other  cases,  see  Beplevln,  Cent  Dig.  H  20S-295.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth,  Dis- 
trict. 

Action  by  Moses  M.  Lindenstein  against  Natiian  Nanes  and  an-- 
other.  Judgment  and  order  of  Municipal  Court  for  plaintiff,  and  de- 
fendants appeal.    Reversed,  and  complaint  dismissed.  
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Argued  April  term,  1917,  before  GUY,  COHALAN,  and  DELE- 

HANTY,  JJ. 

Meyer  D.  Siegel,  of  New  York  City,  for  appellants. 
Eugene  L-  Bondy,  of  New  York  City,  for  responderit 

DELEHANTY,  J.  The  evidence  establishes  that  the  furniture  al- 
leged to  have  been  converted  was  included  in  the  inventory  of  the 
property  of  the  bankrupt  corporation  mentioned  herein,  and  turned 
over  to  the  trtistee;  that  this  plaintiff  comnenced  a  reclamation  pro- 
ceeding on  behalf  of  the  said  bankrupt  to  recover  certain  property 
talwn  from  its  office,  but  that  plaintiff  toc^  no  steps  to  reclaim  tlie 
articles  which  form  the  basis  of  this  suit  although  they  were  in  the 
same  office.  It  appears,  moreover,  that  plaintiff  was  present  at  the 
sale  of  the  goods  in  question  and  asserted  no  title  thereto. 

As  to  the  articles  alleged  to  have  been  taken  from  the  safe,  it  is  not 
proven  that  they  ever  came  into  the  possession  of  defendants.  But^ 
even  if  such  a  fact  had  been  established,  it  is  shown  that  defendants 
have  title  through  the  trustee  in  bankruptcy.  Upon  the  trial  the  {rfain- 
tiff  was  asked : 

"Q.  Were  you  In  bankruptcy  p^vonally?  A.  answer.]  Q.  Were  you  In 
bankruptcy  personally?  A.  Just  a  z^oment.   Let  me  tblnk.  No." 

It  was  disclosed  upon  the  motion  for  a  new  trial  herein  that  the 
plaintiff  had  been  adjudged  a  bankrupt  prior  to  the  commencement 
of  this  action;  that  he  had  filed  schedules  of  his  property  in  the  bank- 
ruptcy court,  and  had  made  no  mention  of  his  property  alleged  to 
have  been  converted  herein.  It  also  appeared  upon  such  motion  that 
the  bankruptcy  proceedings  were  still  pendii^,  and  that  the  bankrupt 
had  not  yet  been  discharged.  Under  the  foregoing  circimistances,  the 
plaintiff  cannot  recover  for  conversion.  Plaintiff  failed  to  show  a 
clear  title  to  the  property,  or  the  right  to  the  possession  thereof,  or 
that  the  defendants  wrongfully  exercised  the  ownership  or  control 
over  the  goods  in  question. 

Judgment  and  order  reversed,  with  $10  costs  in  eadi  appeal,  and 
complaint  dismissed  upon  the  merits,  with  costs.  All  concur. 


LINDENSTEIN  T.  NANES  ART  FUBNirCTBI!}  CO.,  Tne. 

(Supreme  Court,  Ai^late  Term,  First  Department   May  1,  1917.) 

Appeal  from  Mnniclpal  Court,  Borough  of  Manhattan,  Sixth  District 
AcBoD  by  Moses  M.  Lind^isteiD  against  the  Nanee  Art  Furniture  Company,. 
Incorporated.   Judgment  and  order  of  Municipal  Court  for  plalntUF,  and  de- 
fendant appeals.    Berersed,  and  complaint  dismissed. 
Argued  April  term,  1017,  before  GUY,  COHALAN,  and  DBLSHANTY.  JJ. 

Meyer  D.  Siegel.  of  New  Tork  City,  for  appellant 
Eugene  Lk  Bondy,  of  New  York  City,  for  respondent 

DELEHANTY.  J.  This  action  was  tried  In  conjunction  with  Idndenstelu 
T.  Nanes,  164  N.  T.  Supp.  680,  decided  herewith.  The  case  turns  upon  the 
qneotiMk  wbether  tite  idalntUTa  oral  contract  provided  for  the  payment  <tf 
commissions  on  all  orders  turned  In  by  him,  regardless  of  the  acceptance  of 
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the  same  by  defendant,  or  whether  sach  ccMnmiasloDs  were  to  be  paid  only 
upoD  sucb  orders  as  were  accepted.  Plaintiff  is  shown  to  have  been  paid  for 
all  orders  that  were  turned  In  by  him  and  filled.  - 

The  contention  that  he  was  to  be  paid  commissions,  regardless  of  the  price 
obtained  for  the  goods,  the  credit  of  the  parcbaser,  or  whether  defendant 
had  stock  with  wliich  to  fill  the  orders.  Is  not  sustained  by  the  evidence  sub- 
mitted in  plaintiff's  behalf;  on  the  contrary,  It  is  quite  clear  that  be  was 
to  be  paid  for  such  orders  as  were  accepted  and  shipped. 

Judgm^t  and  order  reversed,  with  $10  costs  in  each  appeal,  and  complaint 
dismissed  upon  the  merits,  with  costs.  All  concur.- 


(Supreme  Gonrt,  Appellate  Term,  First  Departm^it   May  1,  1917.) 

1.  CouBTs  «s»190(6) — ^SIatteb  Not  Shown  by  Rbcobd— Judgment. 

Where,  after  giving  defendant  judgment  on  counterclaim,  the  Justice 
on  his  own  motion  struck  from  his  decialcm  the  words  "for  $S.75  on  his 
counterclaim."  but  record  did  not  show  Judgment  changed,  defendant's 
appeal  therefrom  will  be  dismissed ;  the  appeal  not  relating  to  any  exls^ 
Ing  judgment. 

2.  AccoBD  AND  Satisfaction  €=10(1)— Past  Payment — Cashing  Check. 

Where  landlord  cashed  check  sent  by  tenant  In  settlement  of  claim  f6r 
rent  less  a  disputed  amount,  the  act  constituted  an  accord  and  satisfac- 
tion, and  landlord  could  not  recover  for  the  disputed  item. 

[Ed.  Note;— For  other  caaes,  see  Accord  and  Satisfaction,  Cent  Dig. 
SS  67-72.] 

3.  Costs  ^=>42&) — ^Efiect  ot  OFFEft  ov  Judoueht — ^Intebbst  Not  Inoludbd 

IN  Tender. 

Where  defendant  paid  Into  court  exact  amount  of  rent  claimed,  with 
costs,  under  Uanidpal  Court  Code  (Laws  1915,  c.  279)  f  81,  this  was  eqoiva- 
leot  to  an  oSler  ct  judgment,  but,  as  plalntUt  was  also  entitled  to  interest, 
did  not  deprive  plalntUE  of  right  to  costs ;  section  81  permitting  "a  more 
favorable  Judgment"  to  be  entered  than  that  omtalned  In  the  offer  or 
deposit 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent.  Dig,  ff  189,  147.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  the  hoit  Realty  Company  against  A,  Ivudlow  Clayden. 
On  cross-appeals.  From  a  judgment  of  Ae  Municipal  Court  for  de- 
fendant, there  were  cross-appeals.  Defendant's  appeal  dismissed. 
Judgment  reversed,  and  judgment  directed  for  plaintiff. 

Argued  April  term,  1917.  before  GUY,  COHALAN,  and  DELE- 
HANTY,  JJ. 

M.  Harold  Hochdorf,  of  New  York  City,  for  appellant 
Crane,  Woodward,  Shonk  &  Fiero,  of  New  York  City  (William  L. 
Woodward,  of  New  York  City,  of  counsel),  for  respond«iL 

COHALAN,  J.  The  plaintiff  herein  sued  upon  two  causes  of  ac- 
tion. The  first  was  for  $13.13,  alleged  to  be  a  balance  due  for  the 
rent  of  an  apartment  occupied  by  the  defendant,  for  the  month  of  <>:- 
tober,  1916.   To  this  cause  of  action  the  defendant  answered  by  aver- 
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ring  that  an  agreement  had  been  entered  into  between  the  parties  to 
the  effect  that  the  defendant  was  to  be  allowed  a  deduction  from  the 
agreed  rent  of  that  month,  and  was  to  be  credited  with  the  sum  of 
$23.13.  The  plaintiff's  second  cause  of  action  was  for  a  claim  of  $75 
for  the  rent  of  another  apartment  for  the  month  of  December,  1916. 
The  defendant  admitted  this  claim,  and  set  up  in  his  answer  that  he 
had  paid  into  cpurt,  together  with  the  costs  of  the  action  up  to  the  time 
of  the  deposit,  the  sum  of  $75. 

[1]  The  defendant  also  set  up  a  counterclaim  for  the  sum  of  $13.13 
for  the  use  and  occupation  hy  the  plaintiff  of  an  apartment  theretofore 
rented  to  defendant,  but  occupied  by  a  tenant  of  the  plaintiff  for  a 
time  prior  to  the  expiration  of  ^e  lease.  A  judgment  was  entered  by 
the  clerk  in  favor  of  the  defendant,  dismissing  the  complaint,  and  a 
judgment  upon  defendant's  counterclaim  was  rendered  for  the  sum  of 
$8.75.  The  plaintiff  appeals  from  this  judgment.  Five  days  after  the 
plaintiff  had  appealed,  the  trial  justice  of  his  own  motion  struck  from 
his  "decision"  the  words  "for  $8.75  on  his  counterclaim."  Thereafter 
the  defendant,  believing  that  the  judgment  had  been  amended  in  that 
respect,  served  a  notice  of  appeal  from  that  part  of  the  judgment  as 
"overrules  and  dismisses  the  defendant's  separate  and  complete  de- 
fense to  the  first  cause  of  action  set  forth  in  the  plaintiff's  complaint." 
The  record  does  not  show  that  the  judgment  was  chan^;ed  in  any  re- 
spect in  accordance  with  the  altered  "decision"  of  the  trial  justice,  and 
therefore  the  appeal  by  the  defendant  does  not  refer  to  any  existing 
judgment  or  any  part  thereof,  and  the  appeal  must  be  dismissed. 

[2]  The  facts  in  the  case  are  not  materially  in  dispute.  The  defend- 
ant rented  an  apartment  from  the  plaintiff  for  a  term  commencing  on 
October  1,  1915,  and  ending  on  October  1,  1917.  In  August,  1916,  the 
defendant  rented  another  apartment  from  the  plaintiff  for  a  term  com- 
mencing October  1,  1916.  It  was  agreed  that  the  first  lease  should  be 
canceled  as  of  the  latter  date.  The  defendant  paid  the  rent  for  the  first 
apartment  for  the  month  of  September,  1916,  and  prior  to  October  1, 
1916,  moved  out  of  the  rooms,  having  left  the  keys  with  the  janitor,  so 
that  prospective  tenants  might  view  them.  On  September  25,  1916,  the 
defendant  discovered  that  the  rooms  were  occupied  by  other  tenants. 
He  thereupon  made  a  claim  upon  the  plaintiff  for  the  value  of  the  use 
of  the  premises  from  September  25  to  October  1,  1916,  in  the  sum  of 
$13.13.  This  claim  the  plaintiff  refused  to  admit,  asserting  that  it  had 
not  rented  the  rooms,  nor  given  any  person  a  right  to  occupy  them. 
While  certain  correspondence  passed  between  the  parties  over  this 
claim,  the  plaintiff  sent  a  t»ll  to  the  defendant  for  the  rent  of  the  sec- 
ond apartment.  The  defendant  refused  to  pay  this  claim  unless  he  was 
credited  with  the  disputed  sum  of  $13.13.  On  October  5,  1916,  how- 
ever, the  defendant  mailed  a  letter  to  the  plaintiff,  inclosing  a  check  for 
the  sum  of  $63.87,  the  amount  of  rent  due  for  October,  1916,  less  the 
amount  of  the  disputed  claim.  He  informed  the  plaintiff  therein  that 
the  check  was  in  settlement  of  the  plaintiff's  claim  after  deducting  the 
sum  of  $13.13.  The  pl^ntiff  promptly  cashed  the  check  and  used  the 
proceeds  thereof.  This  action  on  its  part  constituted  an  accord  and  sat- 
isfaction (Wallach  v.  Man.  Athletic  Club  of  America,  162  N.  Y.  Supp. 
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237 ;  Frank  v.  Vogt,  94  Misc.  Rm>.  674,  162  N.  Y.  Supp.  369),  and 
effectually  disposes  of  the  plaintiff's  first  cause  of  action.  Moreover, 
the  defendant  was  not  entitled  to  judgment  on  his  counterclaim,  because 
he  had  received  credit  for  the  same  in  tiie  payment  of  the  October  rent. 

[3]  It  is  not  disputed  in  the  s«ond  cause  of  acticm  but  that  ^  de- 
fendant paid  into  court  the  sum  of  $75,  the  exact  amount  of  liie  rent 
due  on  December  1,  1916,  and  the  answer  states  the  deposit  was  ac- 
companied with  appropriate  costs.  Under  section  81  of  the  Munidpal 
Court  Code  this  deposit  was  equivalent  to  an  offer  of  judgment.  Wag- 
man  V.  Bakst,  164  N.  Y.  Supp.  28.  But,  as  the  plaintiff  was  entitled  to 
interest  on  its  claim  for  rent,  the  offer  was  not  sufficient  to  deprive  the 
plaintiff  of  the  costs  of  the  action.  Under  section  81  of  the  Municipal 
Court  Code  the  plaintiff  should  have  been  awarded  "a  more  favorable 
judgment"  than  was  contained  in  the  offer  or  the  deposit  The  judg- 
ment, therefore,  must  be  reversed.  Appeal  by  the  defendant  must  be 
dismissed,  without  costs. 

Judgment  reversed,  without  costs,  and  judgment  directed  for  the 
plaintiff  for  the  sum  of  $75,  with  interest  from  December  1,  1916,  with 
appropriate  costs  in  the  court  below ;  amount  deposited  in  the  court  be- 
low to  be  credited  upon  the  judgment  All  concur. 


li.  O.  G.  BEALTT  CO.  v.  SCHLEJSINGER-GILMAN  CONST.  CO. 
{Supreme  Court,  Appellate  Term,  Flnt  Department   May  1,  1917.) 

FBATTD  ^=927 — OOITCKALMENT  OF  RENTAL  CONCESSIONS — EVIDENCE, 

Where  defendant,  in  selling  property  to  plaintiff,  attached  to  the  deed 
a  schedule  of  rents  "actually  received"  therefrom,  whitii  was  a  part  of 
the  consideration  of  the  transaction,  but  concealed  the  fact  that  certain 
concessions  were  made  to  tenants,  dependent  upon  the  time  their  ten- 
ancy contlnned,  whereby  j^intitE  was  unable  to  collect  such  rents,  de- 
fendant held  guilty  of  fraud. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent  Dig.  |  8.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  the  L,.  C.  G.  Realty  Company  against  the  Schlesinger- 
Gilman  Construction  Company.  Judgment  for  defendant,  and  plain- 
tiff appeals.   Revei^ed,  and  new  trial  ordered. 

Argued  April  term,  1917,  before  GUY,  COHALAN,  and  DELE- 

HANTY,  JJ. 

Emanuel  S.  Cahn,  of  New  Yorlc  City,  for  appellant 
Nathan  Friedman,  of  New  York  City,  for  respondent 

COHALAN,  J.  This  action  was  brought  to  recover  the  sum  of 
$566.75,  damages  alleged  to  have  been  sustained  by  the  plaintiff 
through  the  fraud  and  deceit  of  the  defendant.  On  July  31,  1916,  the 
defendant  sold  to  one  Laura  Gross  certain  premises  known  as  No.  941 . 
Stebbins  avenue,  in  the  borough  of  the  Bronx.  The  contract  of  sale 
contained  the  following  guaran^ : 

«s»For  oUitr  cum  im  mum  tcwlo  *  KBY-NUHBBR  Id  sll  K«r-Ninnb«r«A  DIcwte  *  InOww 


Sup.  Ct.) 


PAHOQUEITE  BBOOBD  KFO.  00.  V.  FFAFT 


e9s 


"Her^o  attadied  Is  ft  scliednle  of  the  rents  of  tbe  taald  premlaefi.  irblA  ttae 
said  parties  of  the  flrat  part  guarantee  aa  part  of  the  conalderatkHi  of  this 
agreement  to  be  a  correct  itatement  ttf  the  ranta  actnaUr  reeelTed  from  the 
said  premises." 

An  itemized  statement  of  the  rentals  was  annexed  to  the  agreement. 
Upon  the  closing  of  the  title  the  deed  was  made  direct  by  the  defend- 
ant to  the  plaintiff  corporation,  of  which  Laura  Gross  was  the  presi- 
dent. Upon  the  trial  it  was  shown  that  many  of  the  tenants,  upon 
renting  cert£un  apartments,,  had  received  free  rentals  in  the  apartment 
house.  Some  of  tliese  tenants  received  concessions  of  two  weeks 
each  in  the  sixth  month  of  their  respective  terms,  and  others  an  ad- 
ditional two  weeks  at  the  end  of  the  twelfth  month  thereof.  These 
receipts  were  made  on  behalf  of  the  defendant  by  one  Goldstein,  who 
was  the  renting  agent  of  the  building. 

The  evidence  shows  that  by  reason  of  these  concessions  the  pliun- 
tiff  was  unable  to  collect  any  of  the  rents,  which  the  defendant's  agent 
had.  conceded  to  the  tenants.  The  defendant  contended  on  the  trial 
that  there  was  no  intentional  fraud  committed  in  the  suppression  of 
the  fact  that  these  concessions  had  been  made,  and  the  court  sustained 
that  view.  We  do  not  consider  that  the  representations  were  inno- 
cently made.  The  man  who  intentionally  deceives  another,  to  his  in- 
jury, should  be  held  responsible  for  the  consequences  of  his  decep- 
tion, and  the  common-law  action  for  deceit  furnishes  a  remedy  for 
such  a  fraud  as  was  committed  in  this  case. 

The  defendant  represented  that  the  rents  to  be  collected  from  flie 
tenants  occupying  certain  apartments  in  the  premises  sold  were  in  ac- 
cordance with  the  schedule  annexed  to  the  contract.  It  was  conceded 
upon  the  trial  that  this  was  not  true,  but  tfiat  a  nunAer  of  these  ten- 
ants had  received  substantial  concessions  in  their  rentals.  These  con- 
cessions the  defendant's  officers  knew,  or  should  have  known,  and  the 
concealment  of  that  knowledge  was  a  fraudulent  misrepresentation,  the 
same  as  if  it  had  been  asserted  that  no  concessions  had  been  made. 
The  amount  of  the  plaintiff's  damages  is  not  clearly  ^own  in  the 
record,  and  there  must  be  a  new  trial. 

Judgment  reversed,  and  new  trial  ordered,  widi  $30  costs  to  appel- 
lant to  abide  the  event. 

DEI£HANTY,  J.,  concurs.  GUY,  J.,  concurs  in  the  result. 


PABOQUETTB  BBCOBD  MPO.  CO.,  Inc.  T.  PFAPF. 
(Supreme  Court,  Appellate  Term,  First  Department   May  1,  191T.) 

1.  PaiNCIPAL  AND  AGERT  <8=>71 — FBAUD  or  AOENT— KlOHTa  OP  PaiNOIPAI.. 

Where  the  principal  authorlaed  the  agmt  to  buy  madilnery,  and  he  pur 
chased  it  at  a  certain  price,  but  Informed  Uie  principal  that  It  bad  cost  a 
greater  amount,  and  retained  the  dlflierence,  the  prlndiial  could  recover 
the  excess  paymoit,  and  also  any  commissions  advanced  to  the  agent. 

tEd.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  {  147.] 
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2.  Sxt-Off  and  CouKTraoLAni  «ss»S4(l>— IboBT  TO  GouinsRCunt. 

But,  as  against  sucb  recorery.  the  agent  oould  aet  off  amowits  paid  by 
him  for  otber  machinery  purchased  tor  principal,  and  which  the  principal 
bad  not  repaid  to  him. 

[EM.  Note.— For  other  cases,  see  Set-Off  and  Counterclaim,  Cent.  Dig.  f 
66.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Paroquctte  Record  Manufacturing  Company,  Incorpo- 
rated, against  George  Pfaff.  Judgment  for  plaintifif,  and  defendant 
appeals.   Modified  and  affirmed. 

Argued  April  term.  1917.  before  GUY.  COHALAN.  and  DEI^- 
HANTY.  JJ. 

Frederic  Cyrus  Leubuscher,  of  New  York  City,  for  appellant 
Thompson,  Warrcii  &  Pelgram,  of  New  York  City  (Hugh  F.  Mc- 
Loughlin,  of  New  York  City,  of  counsel),  for  respondent 

DELEHANTY,  J.  The  action  is  to  recover  the  sum  of  $400,  al- 
leged to  have  been  fraudulently  obtained  by  defendant  from  i^aintiff. 
It  appears  from  the  complaint  that  plaintiff  engaged  defendant  to  pui^ 
chase  for  it  certain  machinery  upon  a  commission  basis ;  that  defendant 
falsely  and  fraudulently  represented  that  said  machinery  could  not  be 
purchased  for  less  than  $1,200,  whereas  said  defendant  did  purchase 
the  same  for  $900;  that  plaintiff,  relymg  upon  said  fraudulent  state- 
ments, paid  to  defendant  $1,200,  together  with  $100  commissions,  as 
agreed.  The  judgment  demanded  was  for  the  recovery  of  the  excess 
amount  paid,  including  commissions,  namely.  $400.  The  answer  is  a 
general  denial,  other  than  an  admission  of  the  purchase  price  of  $900, 
and  a  counterclaim  for  goods  sold  and  delivered,  amounting  to  $183. 
The  learned  trial  court  gave  judgment  to  plaintiff  for  the  full  amount 
claimed,  and  dismissed  the  counterclaim. 

[1^  2]  Upon  the  disputed  question  of  fraud,  we  think  that  issue  was 
fairly  resolved  in  plaintiff's  favor,  which  entitled  it  to  recover,  not  alone 
the  excess  payment  on  the  machinery  in  question,  but  also  the  com- 
missions advanced  on  the  purchase  of  such  articles.  Fahner  v.  Pirson, 
4  Misc.  Rep.  455,  24  N.  Y.  Supp.  333,  affirmed  144  N.  Y.  654.  39  N. 
E.  494.  We  conclude,  however,  that  Uie  counterclaim  was  improperly 
dismissed.  There  was  ample  eviden«  to  justify  a  finding  that  tiie 
"lathe"  specified  was  conditionally  purchased  by  plaintiff  for  $125,  and 
that  it  failed  to  exercise  the  condition  which  privileged  it  to  return  the 
same,  and  as  a  result  thereof  there  became  an  executed  sale  of  the 
property  in  question.  We  conclude,  also,  that  the  other  items  of  such 
counterclaim,  aggregating  $56,  for  "pilloro  blocks,"  were  actually  fur- 
nished plaintiff  at  an  expense  to  defendant  of  that  amount,  and  were 
not  included  in  the  purchase  price  of  the  machine  specified  in  plain- 
tiff's cause  of  action. 

For  the  reasons  stated,  we  think  the  judgment  should  be  modified, 
by  reducing  tiie  same  to  the  sum  of  $217,  with  appropriate  costs,  in  the 
court  below,  and,  as  so  modified,  affirmed,  without  costs  on  this  appeal 
to  either  party.  All  concur. 
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THOMAS  HENDEBSON  ft  OO.,  Inc.,'  v.  BABON. 
(Supreme  Court,  Appellate  Term,  First  Department   May  1,  1917.) 

1.  FKA.UDB,  Statute  of  «=>108(1) — Wkititt<3 — Bbokeb'b  Mmobandtjic. 

Where  a  sale  of  goods  was  made  through  a  broker,  and  his  memoran- 
dum of  Bale  waB  delivered  to  the  purdiaser,  and  the  duplicate  copy  sent 
to  the  seller,  such  memorandum  constituted  a  valid  contract  of  sale. 

[Ed.  Note.— For  other  cases,  see  Ftauds,  Statute  of,  Gent  Dig.  f  204.] 

2.  Bbokbbs  ^»103 — CoNTEACTS — Bathtoation. 

Though  a  sale  made  through  a  broker  was  not  vaild  and  binding,  the 
Baler's  subsequent  ratification  of  the  sale  and  admlsston  of  inability  to 
perform  will  Mtabllsb  a  prtana  faxrle  case  on  behalf  of  the  purchaser. 

[ia.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  |  147.1 

3.  Evidence  <i=>14a — AD)cisBiBn.nT — Telbphonb  Convebsation. 

Where  a  broko*,  who  effected  a  sale,  testified  to  seven  or  eight  pre- 
vious telephonic  communications  with  defendant,  his  testimony  that  he 
informed  defendant  over  the  telephone  of  mailing  a  note  of  sale,  and  that 
he  recognized  defendant's  voice,  is  admissible,  though  the  broker  did 
not  personally  know  defendant 

[Bd.  Note. — Tor  other  eases,  see  Bvidence,  Gent.  Dig.  |  438.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First- Dis- 
trict. 

Action  by  -Thomas  Henderson  &  Co.,  Incorporated,  against  Harry 
Baron.  From  a  judgment  dismissing  the  complaint  at  the  close  of 
plaintiff's  case,  it  appeals.   Reversed,  and  new  trial  granted. 

Argued  April  Term,  1917,  before  GUY,  COHALAN,  and  DELE- 
HANTY,  JJ. 

James  A.  Hughes,  of  New  York  City  (Young  &  Hughes,  of  New 
York  City,  of  counsel),  for  appellant. 

Isidor  Block,  of  New  York  City,  for  respondent. 

DELEHANTY,  J.  The  action  is  to  recover  damages  for  failure  to 
deliver  two  barrels  of  benzoate  of  soda.  The  sale  was  made  through  a 
broker,  and  the  terms  thereof  stated  in  a  broker's  note  received  person- 
ally by  plaintiff,  and  a  duplicate  copy  mailed  to  defendant,  which  he 
claims  was  never  received. 

[1,  J]  The  learned  trial  court  at  the  close  of  plaintiff's  case  dismiss- 
ed the  complaint  for  lack  of  proof,  which  ruling  we  conclude  consti- 
tutes reversible  error.  There  was  not  alone  ample  proof  to  warrant 
the  inference  of  receipt  by  plaintiff  and  defendant  of  the  broker's  note, 
which  in  itself  made  a  valid  contract  of  sale  (Newberry  v.  Wall,  84  N. 
Y.  576),  but  there  was  proof  also  of  a  ratification  thereof  by  defendant 
personally  to  plaintiff  and  admission  of  inability  on  his  part  to  per- 
form the  same,  and  this  made  out  a  prima  facie  case  for  plaintiff,  ir- 
respective of  the  rulings  of  the  court,  which  in  our  opinion  erroneously 
excluded  proof  to  show  the  broker's  authority  to  bind  the  defendant. 

[3]  In  this  connection,  after  the  broker  had  testified  to  preparing 
and  sending  memo  of  sale  to  both  plaintiff  and  defendant,  he  was  asked 
whether  he  communicated  with  defendant  over  the  phone  after  mailing 
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the  confirmation,  and  replied  that  he  had.  When  asked  to  detail  the 
conversation,  it  was  excluded,  on  objection  of  counsel,  because  it  ap- 
peared that  ^e  witness  did  not  personally  know  defendant.  It  did  ap- 
pear, however,  that  he  had  had  seven  or  eight  former  deals  with  de- 
fendant over  the  phone,  recognized  his  voice,  and  under  the  authorities 
we  think  defendant's  identity  was  sufEciently  established  with  reason- 
able certainty  to  have  warranted  the  admission  of  the  testimony  of- 
fered for  the  purpose  of  showing  authority  on  the  part  of  the  broker 
to  act  for  defendant.  Mahkes.v.  Fishman,  163  App.  Div.  789,  149  N. 
Y.  Supp.  228,  and  cases  there  cited,  especiidly  Mo.  Pac.  R.  Co.  v.  Heid- 
enheimer,  82  Tex.  195,  17  S.  W.  608,  27  Am.  St.  Rep.  861. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  $30  costs  to  appellant  to  abide  the  event.  AU  concur. 


8HEBMAN  T.  AUTO  BANKERS.  Inc. 
(Supreme  Coatt,  Appellate  Tern,  Slist  Depaitmoit   May  1,  1917.) 

COBPaSATIOKS  4Bs>399C7)— AUTROBITT  QT  AflSlIT— FXESUMPTION. 

Plaintiff,  desiring  to  purchase  an  automobile,  went  to  defendant  corpora- 
tion's office,  where  be  found  a  person  In  charge,  who  said  he  would  sell 
plalntlft  a  car.  Thereafter  plaintiff,  finding  the  same  person  in  (diarge. 
paid  him  the  first  payment,  receiving  a  receipt,  signed  by  a  robber  stamp 
of  defendant  HeM,  that  plaintiff  had  a  right  to  assume  that  the  person 
with  whom  he  dealt  was  an  agent  with  authority,  and,  In  the  absence  of 
evidence  to  the  ctmtrary  could  recover  his  deposit  on  proof  of  failuze  to 
driver  the  car. 

[Bd.  Note.— For  other  cases,  see  Oorporatlons,  Cent  IMg.  H  1S88,  IOOOl) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Samuel  Sherman  against  the  Auto  Bankers,  Incorporated. 
From  a  judgment  dismissing  the  complaint  on  the  merits,  plaintiff  ap- 
peals.  Reversed,  and  judgment  absolute  directed  for  plaintiff. 

Argued  April  term,  1917,  before  GUY,  COHALAN,  and  DELE- 
HANTY,  JJ. 

Chester  Mayer,  of  New  York  City,  for  appellant 
Clyde  E.  Black,  of  Brooklyn,  for  respondent 

DELEHANTY,  J.  It  does  seem  to  me,  on  the  record  of  this  case, 
that  plaintiff  is  not  only  entitled  to  judgment  as  prayed  for,  but  also  to 
a  vigorous  prosecution  by  the  criminal  authorities  of  the  county  of 
those  who  have  purloined  his  money,  as  well  as- that  the  attention  of 

the  Grievance  Committee  of  the  Association  of  the  Bar  of  the  City  of 
New  York  should  be  directed  to  the  acts  and  conduct  herein  of  the 
attorney  for  the  defendant,  who  verifies  its  answer  as  president  and 
treasurer  thereof.  Instead  of  all  this,  plaintiff  has  been  turned  out  oi 
a  court  of  justice;  his  complaint  having  been  dismissed  on  the  merits 
at  the  close  of  his  case.  The  testimony  elicited  from  plaintiff,  the  only 
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-witness  called,  demonstrates  how  easily  in  these  days  of  modem 
finance  one  can  be  beguiled  and  separated  from  his  money  by  design- 
ing and  scheming  rogues. 

About  March  12,  1916,  desiring  to  purchase  a  secondhand  car  for 
taxicab -purposes,  plaintiff  was  referred  to  defendant  corporation  at 
225  FifUi  avenue,  and  there  found  its  office  on  the  tenth  floor,  pre- 
sumably as  near  heaven  as  any  of  its  officials  will  ever  reach.  On  the 
door  leading  thereto  were  the  names  of  the  attorney  for  defendant  and 
the  defendant  itself.  On  entering,  he  found  only  one  person  present, 
who  introduced  himself  as  Mr.  Marks.  Plaintiff  asked  for  the  repre- 
sentative of  tiie  defendant,  and  told  Marks  that  he  desired  to  purchase 
a  Ford  town  car  on  the  installment  plan  to  be  used  as  a  taxicab. 
Marks  said  that  he  would  sell  him  such  a  car  for  $125  cash,  $125  on 
delivery,  the  balance  of  purchase  price  to  be  paid  in  monthly  notes,  to 
mature  in  six  months.  Plaintiff  asked  for  reference,  was  referred  to 
the  State  Bank,  and  after  interviewing  those  officials  returned  on  the 
14th  of  March  to  the  same  office,  and  found  there  again  no  one  but  the 
same  Marks,  to  whom  he  paid  $125  cash,  the  first  deposit  required, 
and  received  in  return  therefor  the  f oUowii^  paper : 


"Becelved  from  S.  Sherman  one  hundred  and  twenty-five  dollars  as  de- 
posit on  Ford  taxi  to  be  delivered  March  16,  or  money  returned.  $125.00. 
"Ante  Uankers,  Inc.,  Per  J.  M."  [Rubber  atamp.] 

About  a  week  later  plaintiff  was  notified  by  telephone  that  the  car 
was  ready  for  delivery,  and  thereupon  went  to  the  same  office  as  be- 
fore, and  there  found  no  one  but  the  same  Marks.  After  waiting  a 
while,  Marks  received  a  telephone  call,  and  then  told  plaintiff  that  the 
car  could  not  be  delivered  that  day,  on  account  of  a  severe  snowstorm 
which  had  occurred  the  previous  day,  and  that  he  would  notify  him  as 
soon  as  it  arrived.  The  following  day,  plaintiff  again  went  to  the 
same  office,  and  again  found  no  one  present  but  Marks,  who  said  that 
the  car  had  not  arrived.  A  few  days  later,  plaintiff  received  a  tele- 
phone message  from  Marks  that  the  car  would  be  delivered  that  day, 
and  when  he  went  to  defendant's  office  he  was  asked  by  Marks  for  the 
second  deposit  of  $125,  which  plaintiff  refused  to  pay  until  he  got  the 
car.  As  a  matter  of  fact,  plaintiff  never  got  the  taxicab  in  question, 
but  demanded  the  return  of  the  deposit  made,  which  likewise  was 
never  returned ;  that  he  then  saw  the  attorney  for  defendant,  its  presi- 
dent and  treasurer,  and  related  to  him  what  had  occurred  but  without 
avail.  The  defendant  rested  upon  the  plaintiff's  case,  and  moved  for 
judgment,  which  was  granted,  upon  the  ground  that  a  cause  of  action 
had  not  been  established  against  defendant. 

We  think  the  learned  trial  court  erred  in  the  conclusion  reached. 
How  is  it  conceivable  that  respect  can  be  had  for  courts  of  law  if  upon 
a  record  such  as  is  presented  here  a  plaintiff  is  denied  relief  ?  Is  there 
not  the  strongest  presumption  in  law  on  the  facts  presented  that,  as 
between  the  parties,  Marks  was  the  ostensible  agent  of  defendant  and 
clothed  with  all  the  powers  he  assumed  to  exercise ;  not  alone  was  he 
in  sole  diarge  of  the  office  of  defendant,  but  possessed  of  its  machin- 
ery, for  doing  business,  as  evidenced  by  its  rubber  name  stamp,  which 
was  affixed  to  the  receipt  given  for  the  deposit  of  $125.  If  we  have  no 
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law  covering  a  situation  such  as  is  revealed  hereba,  then  we  should 
make  law  in  the  interests  of  justice.  But  there  is  no  dearth  of  law 
upon  the  subject  As  early  in  this  state  as  Conover  v.  Insurance  Co., 
I  N.  Y.  292,  the  court  says : 

"Incorporated  companies,  whose  buatness  Is  necessarily  conducted  altogether 
by  a^uts,  should  be  required  at  their  perl]  to  see  to  It  that  the  officers  and 
agents  whMD  they  employ  not  on^  know  what  their  powers  and  duties  are, 
but  that  they  do  not  •  •  *  transcend  those  powers.  How  else  are 
third  persons  to  deal  with  them  with  any  degree  of  safe^?" 

Remembering  that  the  transaction  in  the  instant  case  was  in  the  of- 
fice of  defendant  during  its  business  hours,  with  no  one  but  Marks 
present  on  all  occasions,  plaintiff  had  a  right  to  assume  that  he  was  not 
a  stranger  and  an  interloper,  but  that  he  had  authority  to  act  in  the 
capaciw  in  which  he  did.  And  as  was  said  in  Cox  v.  Mbany  Brewing 
Co.,  56  Hun,  at  page  492,  10  N.  Y.  Supp.  at  page  214; 

"It  has  been  held  that  a  Jury  may  presume  the  authority  in  suet)  a  case 
from  an  act  openly  done  la  the  usual  course  of  business  at  the  ofhce  of  the 
compriDy,  without  the  evidence  of  actual  knowledge  on  the  part  of  the  company 
or  Its  directors,  or  of  express  ratlticatloD." 

As  an  officer  of  the  court,  occupying  toward  the  defendant  a  dual 
capaci^  of  attorney  and  its  president  and  treasurer,  it  was,  to  say  the 
least,  the  duty  of  defendant's  attorney  to  have  rebutted  in  defendant's 
behalf  the  presumption  of  Marks'  agency,  if  it  could,  and  submitted 
its  defense,  if  it  had  any,  rather  than  to  have  resorted  to  the  tedinical 
claim  of  "lack  of  proof"  to  defeat  the  plaintiff's  action. 

The  judgment  is  reversed,  with  $30  costs,  and  judgment  absolute 
directed  for  plaintiff,  with  costs  in  the  court  below. 

GUY,  J.,  concurs.  COHALAN,  J.,  conciurs  in  result 


(Supreme  Ck>urt,  App^ate  Term,  First  Department  May  1,  UlTJ 

.  1.  Sales  •S=s>150(3) — Delivest— Tuck  ab  of  Essbncb  OV  Gontbact. 

Where  defendants  could  have  deliveries  of  hats  bargained  for  up  to  a 
certain  date,  and  time  stipulated  was  of  essence  of  contract  and  a  con- 
dition precedent,  plaintiffs  were  not  bound  to  honor  shipping  orders 
sent  to  them  after  such  date. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  S  356.] 

2.  Sales  <S=»418(7) — Beeach  of  Ooktraot — Dblivbkt — Meabuke  of  Damages. 

Where  time  of  deliveiry  is  of  essence  of  contract  of  sale,  the  buyer  can- 
not, where  market  price  is  continually  rising,  purchase  from  time  to  time 
for  about  four  months  after  date  of  delivery,  and  bold  seller  for  differ- 
ence between  price  paid  and  contract  price;  buyer's  duty  being  to  pur- 
chase immediately,  so  as  to  minimize  damages. 

[Ed.  Note. — Ft>r  other  cases,  see  Sales,  Cent  Dig.  (  1188.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 
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Action  by  Adolf^  Mog;il^sky  and  others  agdinst  Benjamin  Abram- 
son  and  others,  in  which  the  only  question  litigated  was  upon  defend- 
ants* counterclaim.  Judgment  for  defendants,  and  plaintiffs  appeal 
Reversed,  and  jud^ent  granted  for  plaintiffs,  with  costs. 


Argued  April  term,  1917,  before  GUY,  COHALAN,  and  DEIX- 
HANTY,  JJ. 


L,iebermann  &  Spira,  of  Brooklyn  (Herman  •Spira,  of  New  York 
City,  of  counsel),  for  appellants. 

Abraham  Brill,  of  New  York  City,  for  respondents. 

DELEHANTY,  J.  On  the  6th  of  December,  1915,  a.  written  mem- 
orandum of  sale  and  purchase  was  entered  into  between  the  parties 
hereto,  whereby  the  plaintiffs  sold  to  defendants  233  dozen  of  hats 
at  an  agreed  price,  and  the  terms  of  sale  provided  that  the  purchase 
price  should  be  paid  by  March  10,  1916,  when  a  discount  of  10  per 
cent,  would  be  allowed  thereon.  The  agreement  further  provided 
that  the  defendants  were  to  take  all  of  the  goods  "until  January  1, 
1916."  It  is  conceded  that,  on  account  of  the  limited  facilities  that 
defendants  had  for  storing  the  goods  in  question,  a  mutual  arrange- 
ment between  the  parties  was  made  whereby  defendants  could  have 
deliveries  as  needed  up  to  the  time  above  specified.  On  December 
28th  the  defendants  sent  to  plaintiffs  and  procured  22  dozen  of  the 
order  in  question.  Nothing  further  was  heard  from  them  by  plain- 
tiffs until  the  middle  of  the  following  month,  when  defendants  de- 
manded delivery  of  the  balance  of  the  order.  In  the  meantime  there 
had  been  a  rising  market  on  the  staple  in  question,  and  plaintiffs  re- 
fused to  deliver  the  balance  of  the  oMer,  unless  paid  by  defendants  an 
additional  25  cents  per  dozen.  A  series  of  correspondence  followed 
between  the  parties  until  the  month  of  February,  when  defendants 
notified  plaintiffs,  unless  delivery  was  made  forthwith,  that  they,  the 
defendants,  would  go  into  the  open  maricet,  purchase  on  plaintiffs'  ac- 
count, and  hold  them  for  damj^s.  Thereafter  the  plaintiffs  brought 
this  action  for  the  agreed  price  of  the  22  dozen  of  hats  delivered, 
namely,  $74.80,  ^d  the  defendants  counterclaim  therein  for  the  sum 
of  $125.98  damages  for  breach  of  the  contract  Upon  the  trial  the 
plaintiffs'  claim  was  conceded  by  the  defendants,  and  the  only  ques- 
tion litigated  was  upon  the  counterclaim  interposed. 

[1,  2]  After  trial,  the  learned  justice  directed  judgment  for  the  de- 
fendants for  the  sum  of  $51.15,  the  difference  between  the  amount 
claimed  by  plaintiffs  and  the  amount  of  the  counterclaim  interposed. 
I  think  that  the  timie  stipulated  for  the  delivery  of  the  hats  in  ques- 
tion was  a  condition  precedent  and  of  the  very  essence  of  the  con- 
tract. Higgins  V.  D.  &  L,  R.  R.  Co.,  60  N.  Y.  555 ;  Wilson  v.  Em- 
pire Dairy  Salt  Co.,  50  App.  Div.  114,  63  N.  Y.  Supp.  565.  It  is 
plainly  apparent  from  the  record  that  the  parties  deemed  the  condi- 
tion that  the  goods  were  to  be  taken  before  January  1,  1916,  quite 
important  and  material,  and  that  therefore  plaintiffs  were  not  obliged 
to  honor  shipping  orders  sent  to  them  after  the  expiration  of  that 
date.  But,  assuming  liability  upon  the  part  of  plaintiffs,  the  measure 
of  damage  sutmiittc^  upon  the  part  of  the  defendants  is  contrary  to 
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all  law  or  precedent.  It  is  conceded  thsKt  defendants,  after  the  alleged 
breach,  did  not  gb  into  the  open  maiicet  at  once  to  procure  the  goods 
in  question,  but  delayed  in  that  action  until  as  late  as  January  17th, 
following,  and  then  commenced  to  purchase  goods  from  time  to  time 
until  the  28th  of  April  next  It  was  the  duty  of  defendants,  if  they 
intended  to  hold  plaintiffs  for  damages,  to  have  immediately  made 
purchase  of  the  goods  in  question,  instead  of  delaying  as  they  did; 
the  market  rising  during  all  of  the  time.  The  law  required  them  to 
minimize  their  damages  as  much  as  possible,  which  in  ^is  event  they 
failed  to  do.  I  conclude,  therefore,  that  defendants  had  no  valid  coun- 
terclaim agunst  plaintiffs  in  the  respect  named,  and  that  the  counter- 
claim shoiUd  have  been  dismissed. 

As  a  new  trial  would  not  afford  opportunity  to  change  any  of  the 
facts  as  now  presented,  the  judgment  must  be  reversed,  the  counter- 
claim dismissed,  and  an  affirmative  judgment  granted  for  the  j^ain- 
tiff  for  the  sum  of  $74.80  upon  its  conceded  claim,  with  $30  costs  in 
this  court  and  costs  in  the  court  below.  All  c(mcur. 


HUDSON  VAY.  OO.  T.  UNION  TRUST  00.  OT  AI3ANT  et  aL 
(SniH%me  Court,  Spedal  Term,  Albany  County,  ^rll  30,  1917.) 

1.  Costs  ^=;>S6 — PEBSdns  Entitled. 

Under  Code  CIt.  Proc.  |  3253,  autliorlaing  certain  allowances  to  parties 
in  mortgage  foreclosure  actions,  etc.,  sn  allowance  may  be  made  a  de- 
fendant, wbo  did  not  file  an  answer,  but  aided  the  court  la  the  trial  of 
the  case. 

[Ed.  Note.— For  other  cases,  see  Costs.  Cent.  Dig.  H  848,  347.] 

S.  Costs  <S=»199— Time  roa  Applicatiow. 

An  application  for  an  extra  Rllowance,  wtaldi  the  court  may  make  to 
any  party  In  mortgage  foreclosure  cases,  etc.,  under  Code  CiT.  Proc  f 
3263,  cannot  be  entertained  after  costs  taaT«  been  adjusted,  and  Jodff- 
ment  ^tered,  since  rule  46  requires  such  anpUcatl<»ui  to  be  made  b^re 
final  costs  are  adjusted. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent.  Dig.  {'702.] 

Action  by  the  Hudson  Kavigation  Company  against  the  Union  Tnist 
Company  of  Albany,  N.  Y.,  and  others.  On  application  of  defendant 
Englis  for  an  extra  allowance.   Motion  denied. 

See,  also,  163  N.  Y.  Supp.  473. 

Barber,  Watson  &  Gibboney,  of  New  York  City,  for  plaintiff. 
Arthur  h.  Andrews,  of  Albany,  for  defend»it  Union  Trust  Co.,  of 
Albany,  N.  Y. 
Thomas  S.  Fagan,  of  Troy,  for  defendants  McCarthy. 
Merrill,  Rogers  &  Terry,  of  New  York  City,  for  defendant  Englis. 

RUDD,  J.  The  defendant  Englis  makes  application  for  an  extra 
allowance  under  section  3253  of  the  Code  of  Civil  Procedure.  The 
trial  of  the  issues  herein  was  had  before  the  justice  holding  tiiis  term. 

[1]  The  court  believes  the  case  comes  within  the  provisions  of  the 
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section  of  the  Code.  The  defendant  now  moving  the  court  did  not  file 
an  answer,  but  through  his  attorneys  was  helpful  to  the  court  upon  the 
trial  and  submission  of  the  case, 

[2]  The  difficulty  with  the  situatitni  now  is  that  costs  have  been  ad- 
justed, including  extra  allowances  for  which  apl^cations  were  formally 
made  b^  two  ox  the  defendants.  Judgment  having  been  entered,  this 
fqiplication  cannot  be  entertained  under  rule  45. 

The  motion  is  denied. 


OEE  BEE  OEB  WAIST  &  COSTUME  CO.,  Ina.  T.  BOBENSTEIN. 
(Snpreme  Court,  Appellate  Term,  First  Department.   Hay  1,  1B17.) 

1.  SAUS  ^:»481 — CONDITIONAI.  SaUS — ^ReTAEINO  GOODS — JUSTIFICATION  OF 

Failttse  to  Resei.l. 

Where  diattels  conditionally  sold  were  retaken  from  the  bayer  for  noa- 
payment,  and  were  not  sold  at  public  auction  within  60  days  thereafter, 
as  proTided  by  Personal  Pr(H>erty  Law  (Consol.  Laws,  c.  41)  S  ^>  la  an 
action  by  the  buyer  to  recover  part  of  the  panAase  price  paid.  It  was 
necessary  for  the  seller  to  lostuy  Us  foUure  to  sell  the  goods  In  accord- 
ance with  the  statate. 

CBd.  Note.— For  otlier  caaea,  see  Sales^  Gent.  Dig.     144fr-149&]  • 

2.  Saubs  4=»4B4 — GOKDinoNAL  Saub — Waiteb  of  STATun  FBonoTiica  Vnr- 


ISien  can  be  no  valrer  of  Personal  Property  Law,  |  05,  protecting  con- 
ditional vendees  requiring  a  ^ndlttonal  vendor,  who  has  retaken  the 
goods,  to  sell  at  public  auction,  either  by  a  waiver  Indnded  In  the  con- 
ditional sale  agreement,  or  by  a  waiver  at  the  time  or  after  default  In 
any  payment  by  the  condittonal  vendee. 

[Ed.  Note — For  other  casee,  see  Sales,  Cent  Dig.  S  1352.] 

Appeal  from  Mumd|»il  Court*  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Cee  Bee  Cec  Waist  &  Costume  Company,  Incor- 
porated, against  Joseph  Borenstein.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Judgment  reversed,  and  new  trial  ordered,  unless 
plaintiff  stipulates  to  reduce  the  judgment,  in  whidi  event  the  judg- 
ment, as  modified,  is  affirmed. 

Argued  AprU  term,  1917,  before  GUY,  COHALAN,  and  DELE- 
HANTY,  JJ. 

Cohen,  Wallerstein  &  Weissman,  of  New  York  City  (Reuben  M 
Cohen,  of  New  York  City,  of  counsel),  for  appellant. 
Lester  M.  Friedman,  of  New  York  City,  for  respondent. 

COHALAN,  J.  Plaintiff  sued  to  recover  the  sum  of  $125,  claimed 
to  have  been  paid  to  the  defendant  as  part  of  the  purchase  price  un- 
der a  contract  for  the  conditicmal  sale  of  certain  machines.  After  a 
default  in  the  payments  had  occurred  under  the  agreement,  the  de- 
fendant repossessed  himself  of  the  machines,  and  under  the  statute  he 
failed  to  sell  the  artides  at  public  auction.  On  the  trial  the  defend- 
ant asserted:  (1)  lliat  the  goods  were  retaken  under  the  conditional 
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sale  agreement,  by  the  terms  of  which  the  plaintiff  waived  all  its 
rights  under  any  laws  requiring  the  sale  at  public  auction  in  the  event 
of  the  repossession  of  the  same,  and  permitting  the  defendant  to  re- 
tain the  rent  paid;  (2)  that  at  the  time  of  the  retaking  the  [daintiff 
waived  all  claims  to  redemption,  or  the  right  to  sell  at  public  auction 
provided  for  by  law. 

[  1  ]  The  testimony  is  clear,  both  by  the  admissions  of  the  defend- 
ant's attorney  and  by  the  evidence  at  the  trial,  that  the  chattels  were 
retaken  from  the  plaintiff  on  or  before  February  25,  1916,  and  were 
not  sold  at  public  auction  within  60  days  thereafter,  as  provided  for 
by  section  65  of  the  Personal  Property  Law.  It  was  necessary,  there- 
fore, for  the  defendant  to  justify  the  failure  to  sell  the  machines  in 
accordance  with  the  statute.  He  endeavored  to  do  so  by  claiming  a 
waiver  at  the  time  that  the  machines  were  retaken. 

[2]  It  has  been  recently  held  in  the  case  of  Adler  v.  Weis  &  Fisher 
Co.,  218  N.  Y.  295,  112  N.  E.  1049,  that  there  can  be  no  waiver  of  the 
provisions  of  law  protecting  conditional  vendees,  either  by  a  waiver 
included  in  the  conditional  sale  agreement,  or  by  a  waiver  at  the  time 
or  after  default  in  any  payment  by  the  conditional  vendee.  The  court 
in  this  respect  said: 

"In"  the  case  under  conslderatloQ  the  pleRdlng,  when  liberally  con^ranl. 
may  fairly  be  regarded  as  alleging  a  waiver  on  the  part  of  the  vendee,  aod 
the  exclusion  of  the  evidence  of  waiver,  which  the  defendant  souRht  to  Intro- 
duce, presents  the  question  whether  such  a  waiver,  if  In  fact  made,  Is  suffi- 
cient to  take  the  case  out  of  the  operation  of  the  stntnte.  In  onr  c^Inion  It 
Is  not  The  same  considerations  of  pubflc  policy,  which  required  us  to  hold 
that  an  express  waiver  In  the  contract  was  Invalid,  impel  us  to  the  condu- 
si(Hi  that  a  mere  waiver  made  after  default  Is  equally  offensive  to  the  public 
policy  manifested  in  the  statute,  and  therefore  not  effective  to  take  such  a 
case  oat  of  the  <^ratloD  of  the  statute." 

On  the  trial  the  phintiffs  only  witness  testified  that  at  the  time  of 
the  making  of  the  agreement  there  was  paid  to  the  defendant  the  sum 
of  $50,  and  in  addition  the  latter  received  a  motor  in  exchange,  which 
the  witness  valued  at  $75.  The  total  claim,  therefore,  of  the  plaintiff 
was  the  sum  of  $125.  There  was  no  competent  proof  submitted  by  the 
plaintiff  with  regard  to  the  value  of  the  motor  given  by  it  in  exchange. 
The  only  clear  proof  offered  on  that  point  was  that  of  the  defendant's 
two  expert  witnesses,  who  fixed  its  value,  at  $50.  The  probative  evi- 
dence showing  that  the  plaintiff  had  paid  $50  on  account,  and  had  given 
a  motor  wor&  only  $50,  the  utmost  that  the  plaintiff  could  claim  was 


Judgment  reversed,  and  a  new  tri^  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event,  unless  the  plaintiff,  within  10  days  after  sen'- 
ice  of  a  copy  of  the  order  hereon  and  notice  of  entry  thereof  in  the 
court  below,  stipulates  to  reduce  the  judgment  to  the  sum  of  $100,  with 
appropriate  costs  in  the  court  below,  in  which  event  the  judgment,  as 
so  modified,  is  affinned,  without  costs  of  a;E^al  to  either  party. 

DELEHANTY,  J.,  concurs.  GUY,  J,  concurs  in  the  result. 


$100. 
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GASOIxABO  T.  FISH. 

(Suprane  Court,  Appellate  Term,  nrst  Department.   Hay  1,  1917.) 

J.  Fkauds,  Statute  of  e=933(l) — Pbomise  to  Pat  Debt  of  Anotebb. 

Where  defendant,  about  to  take  a  mortgage  on  property  upon  which 
plaintiff  held  a  mechanic's  lien,  In  consideration  of  plalntltTs  satisfying 
the  lien  and  completing  the  worli,  paid  two-thirds  of  the  amount  due, 
and  agreed  to  pay  balance  on  completion  of  work,  the  contract  was  not 
'  within  the  statute  ot  frauds,  as  being  a  contract  to  answer  for  the  debt  of 
anothOT. 

[Ed.  Note^For  othear  cases,  see  Frauds,  Statute  <^  Cent  Dig.  S  50.] 
2.  Contracts  9=>28(B)— Aotioh  on  Ok&£  ComKAO^— SUFEiciEitoT  or  Bti- 

DENCS. 

Evidence  held  Insnffldent  to  support  flndlngs  for  plaintiff  In  suit  upon 
alleged  oral  contract  by  defendant  to  pay  balance  due  on  plalnttlTs  me- 
chanic's IteD,  covering  property  omied  by  others  to  whom,  defoidant 
bad  loaned  mon^  and  had  taken  participation  In  mortgage  corering  the 
property. 

[Ed.  Note.— For  other  cases,  see  Contracts.  Cent  Dig.  H  138-140,  1820, 
1821.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Salvatore  Casolaro  against  Hynxm  Fish.  Judgment  of 
tiie  Municii)al  Court  for  plaintiff,  and  defendant  appeals.  Reversed, 
and  complaint  dismissed. 

Argued  April  term,  1917,  before  GUY,  .COHALAN,  and  DELE- 
HANTY,  JJ. 

Krakower  &  Peters,  of  New  York  City  (Charles  C.  Peters,  of  New 
York  City,  of  counsel),  for  appellant. 
Henry  M.  Flateau,  of  New  York  City,  for  respondent. 

GUY,  J.  Plaintiff  had  a  contract  with  the  Wick  Realty  Company 
for  the  painting  of  a  building  owned  by  that  corporation.  The  com- 
pany having  defaulted  in  mjiking  payments  required  by  the  contract, 
plaintiff  abandoned  the  work  and  filed  a  notice  of  Hen  for  moneys  due 
and  to  grow  due  him,  and  the  theory  upon  which  he  recovered  below 
was  that  defendant  promised  that,  if  he  would  satisfy  the  lien  and 
complete  the  work,  defendant  would  pay  him  the  full  amount  of  his 
claim. 

[1]  Defendant  denied  the  making  of  such  agreement,  and  further 
pleaded  the  statute  of  frauds.  As  far  as  the  latter  defense  is  con- 
cerned, however,  if  the  plaintiff's  testimony  be  true,  the  undertaking 
of  the  defendant  was  not  to  answer  for  the  debt  or  default  of  another 
within  the  meaning  of  the  statute,  for  the  defendant  was  about  to 
take  a  mortgage  on  the  property,  and  plaintiff  testified  that,  in  con- 
sideration 01  Sie  satisfaction  of  the  lien  and  the  o^npletion  of  the 
work,  defendant  paid  two-thirds  of  the  amount  due  on  the  contract 
and  agreed  also  to  pav  the  balance  on  completion.  A.  Schwoerer  & 
Sons,  Inc.,  v.  Stone,  130  App.  Div.  796,  115  N.  Y.  Supp.  440,  affirmed 
200  N.  Y.  560,  93  N.  E.  1116,  34  L.  R.  A.  (N.  S.)  159,  140  Am.  St 
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Rep.  640;  Yoska,  Foelsch  &  Sidlo,  Inc.,  v.  Ruland,  172  App.  Div. 

616,  158  N.  Y.  Supp.  780. 

[2]  But  the  finding  in  favor  of  plaintiff  on  the  facts  is  clearly 
against  the  weight  of  evidence.  Plaintiff  testified  that  after  he  stopped 
work  on  the  contract  and  filed  the  notice  of  lien  he  met  the  defend- 
ant at  the  office  of  Ittman  &  Wolff,  the  former  being  secretary  and 
treasurer  of  Wick  Realty  Company,  and'  both  copartners  owning  the 
stock  of  the  corporation;  that  defendant  then  and  there  prwnised  to 
make  immediate  payment  in  cash  of  two-thirds  of  the  amount  due 
plaintiff,  telling  the  plaintiff,  however,  not  to  mention  defendant's 
promise  to  any  one ;  and  that  plaintiff  should  see  Ittman  &  Wolff  and 
tell  them  he  would  take  off  the  Hen  upon  their  personal  guaranty  to 
pay  him.  Defendant  denied  that  he  made  any  such  arrangement  with 
the  plaintiff,  or  that  he  ever  had  any  conversation  with  him,  and  the 
record  shows  that  on  or  about  February  10,  1916,  when  the  two-thirds 
payment  was  made  to  plaintiff,  the  defendant  took  a  participation  to 
the  extent  of  $2,500  in  a  $6,000  second  mortgage  on  the  lot  and  build- 
ing of  the  Wick  Realty  Company ;  that  at  the  time  of  the  closing  of 
this  $2,500  loan  Ittman  had  drawn  up  an  affidavit  showing  the  in- 
cumbrances on  the  property,  such  affidavit  including  the  claim  of  the 
plaintiff ;  that  defendant's  loan  of  $2,500  was  spUt  up  among  the  lien- 
ors and  others  specified  in  the  affidavit,  including  plaintiff;  that 
before  the  closing  of  the  loan,  and  after  makit^  the  alleged  agree- 
ment testified  to  by  plaintiff,  he  consulted  his  attorney,  and  with  his 
attorney  attended  at  die  office  of  Ittman  &  Wolff  wiUi  a  satisfaction 
of  the  lien ;  that  his  attorney  then  demanded  a  written  guaranty  from 
Ittman  &  Wolff  for  the  payment  of  all  moneys  due  and  to  grow  due 
under  the  contract,  it  being  necessary  to  send  the  paper  to  one  of 
the  district  courts  so  as  to  procure  Wolff's  signature;  that  plaintiff 
insisted  that  defendant's  check  be  certified,  but  was  induced  by  his 
attorney  to  accept  it  uncertified,  the  latter  stating  that  he  knew  of  the 
defendant's  responsibility,  and  that  it  would  be  sufficient  to  ddiver 
the  satisfaction  and  have  the  check  certified  aftmvards. 

If  defendant  had  promised  to  pay  the  plaintifTs  claim,  it  is  highly 
improbable  that  plaintiff  would  not  have  informed  his  attorney  of  tliat 
fact,  and  it  is  reasonable  to  assume  that  the  attorney  would  have  put 
the  understanding  between  the  parties  in  writing,  and  that  he  would 
not  have  been  so  particular,  knowing  defendant's  financial  responsibil- 
ity, in  getting  the  written  guaranty  of  Ittman  &  Wolff  as  a  condition 
of  the  satisfaction  of  the  lien.  The  payment  of  two-thirds  of  the 
amount  due  plaintiff  in  cash  is  in  accordance  with  ttic  plaintiff's  con- 
tract, which  provides  that  all  payments  are  "subject  to  33^/^  per  cent 
notes."  The  conceded  facts  and  circumstances  are  totally  at  variance 
with  the  existence  of  the  claim  upon  which  a  recovery  was  had. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed,  with 
appropriate  costs  in  the  court  below.  All  concur. 
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(Supreme  Court,  Apt)tilate  Division,  Fourtli  Department.   January  16,  1917.) 

ArrwAL  AND  Bbbob  «es»807(1)— Monon— -Dehxai,  upon  isb  Merits. 

Where  defendant  moved  to  set  aside  a  verdict  for  plalutifF  on  all  the 
grounds  mentioned  in  Code  Civ.  Proc.  |  999,  and  especially  upon  tbu 
ground  that  the  verdict  was  contrary  to  the  vreight  of  evidence,  and 
the  court  stated  that,  for  the  purpose  of  permitting  a  review  of  the  facts 
by  the  appellate  court,  it  would  deny  the  mottcHi  pro  forma,  but  the  or- 
der entered  denied  the  motion  without  qualification,  the  oiotlou  would  be 
considered  on  appeal  as  having  been  denied  upon  the  merits. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  347ft. 
3432-3485.] 

Kruse,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  Monroe  County. 

Action  by  Gilbert  J.  Lane  against  the  New  York  State  Railways. 
From  an  order  of  the  Supreme  Court  at  the  Monroe  Special  Term, 
entered  in  the  office  of  the  clerk  of  the  county  of  Monroe  January  27, 
1916,  denying  defendant's  motion  for  a  new  trial  made  upon  the  min- 
utes, after  the  verdict  for  plaintiff  in  the  sum  of  $4,000,  defendant  ap- 
peals. Order  reversed,  and  new  trial  granted. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  MER- 
RELL,  and  DE  ANGELIS,  JJ. 

W.  A.  Matson,  of  Rochester,  for  appellant. 
William  J.  Baker,  of  Rochester,  for  respondent. 

PER  CURIAM.  Upon  the  rendition  of  the  verdict  upon  the  trial 
counsel  for  defendant  moved  to  set  aside  the  same  on  all  the  grounds 
stated  in  section  999  of  the  Code  of  Civil  Procedure,  and  especially 
upon  the  ground  that  the  verdict  was  contrary  to  the  weight  of  the 
evidence.  The  learned  trial  court,  in  entertaining  such  motion,  stated 
that  it  desired  the  determination  of  the  matters  involved  in  the  motion 
by  the  Appellate  Division  in  the  first  instance,  but  stated  that  it  would, 
for  the  purpose  of  permitting  a  review  of  the  facts  by  the  appellate 
court,  deny  defendant's  motion  pro  forma.  Subsequently  an  order  was 
granted  and  entered  denying  defendant's  motion  without  qualification. 

We  think  that,  notwithstanding  the  expressed  reluctance  of  the  trial 
court  to  pass  upon  the  motion  upon  the  merits,  its  subsequent  order 
denying  the  same  evidenced  more  than  a  mere  pro  forma  decision  of 
such  niotion,  and  that  for  the  purposes  of  this  appeal  we  may  consider 
the  motion  as  denied  by  the  trial  court  upon  the  merits.  Upon  each 
of  the  issues  as  to  the  execution  of  the  release  by  plaintiff,  and  as  to 
plaintiff's  blindness  being  the  result  of  his  fall,  and  not  from  disease, 
the  verdict  of  the  jury  was  against  the  weight  of  the  evidence. 

The  order  should  be  reversed,  with  costs,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event. 

KRUSE,  P.  J.  (dissenting).  The  serious  question  in  this  case  is 
whether  the  verdict  is  against  the  weight  of  the  evidence.   That  ques- 
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tion  may  only  be  reviewed  by  us  after  it  has  been  passed  upon  by  the 
trial  court  upon  a  motion  made  upon  the  minutes  under  section  999  of 
the  Code  of  Civil  Procedure,  or  a  case  under  section  997  of  the  Code. 
Thurber  v.  Harlem  B.,  M.  &  F.  R.  R.  Co.,  60  N.  Y.  326;  Boos  v. 
World  Mut.  Life  Ins.  Co.,  64  N.  Y.  236;  Wright  v.  Smith,  209  N.  Y. 
249,  251,  103  N.  E.  154.  While  such  a  motion,  was  made  upon  the  min- 
utes, it  would  seem  that  the  decision  was  not  made  upon  the  merits, 
but  pro  forma,  as  the  trial  judge  stated,  to  get  an  authoritative  annunci- 
ation from  a  higher  court,  and  not  because  he  thought  it  should  be 
upon  the  merits  or  upon  the  law. 

I  think  this  court  is  without  authority  to  review  sucli  an  order.  In  a 
case  tried  by  a  jury,  unless  the  verdict  is  merely  advisory,  the  question 
as  to  whether  the  verdict  is  against  the  weight  of  the  evidence  must  be 
first  passed  upon  at  the  Trial  Term,  or  Special  Term,  as  above  stated, 
before  it  is  reviewable  in  the  Appellate  Division.  'Hiat  does  not  mean 
a  mere  pro  forma  order,  without  passing  upon  the  merits.  $uch  an  or- 
der is  not  appealable.  Peterson  v.  Swan,  119  N,  Y.  662,  23  N.  K. 
1004 ;  Brown  v.  Brown,  64  App.  Div.  544,  72  N.  Y.  Supp.  309.  An  ap- 
pellate court  should  have  the  opinion  of  the  court  from  which  the  ap- 
peal is  taken  upon  the  questions  to  be  reviewed ;  and  that  is  especially 
so  where  the  question  to  be  reviewed  involves  the  weight  of  tiic  evi- 
dence. The  opinion  of  the  judge,  who  hears  and  sees  ^e  witnesses 
and  knows  the  atmosphere  of  the  trial,  is  entitled  to  great  weight  in 
determining  such  a  question. 

I  think  the  case  should  be  remitted  to  the  trial  court  to  pass  upon  the 
merits.  I  see  no  difficulty  in  this  course,  because  the  motion  was  timely 
made  and  may  still  be  regarded  as  pending.  Of  course,  it  is  possible 
that  the  record  is  misleading.  If  so,  it  can  be  corrected.  That  may  be 
feadily  done  by  adding  at  the  end  of  the  order  that  it  was  not  made 
pro  forma,  but  upon  me  merits.  This  correction  would  not  be  neces- 
sary, except  for  what  appears  in  the  record  itself,  to  which  reference 
has  been  made. 

Order  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
abide  event.  Held,  that  the  verdict  of  tlie  jury  is  against  the  weight 
of  the  evidence  upon  each  of  the  issues,  as  to  the  execution  of  the  re- 
lease by  the  plaintiff,  and  as  to  plaintiff's  blindness  being  the  result  of 
his  fall,  and  not  of  disease. 
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PEOPI^  T.  BAFF  et  aL 
(Oonrt  of  General  Sessions  of  the  Peace,  New  York  County.  January,  1917.) 

1.  HoNOFouBs  «s»81— LzTB  Pouutbt  BXFBiiras»— SumciEKOT  or  iNDIcmENT. 

An  indictment  for  a  violation  of  Oeoeral  Business  Law  (Consol.  Laws, 
c.  20)  g  340,  alleging  that  defendants,  with  certain  others,  were  engaged 
In  competition  with  each  other  in  buying  at  wholesale  75  per  cent,  of  the 
live  poultry  bought  In  that  part  of  the  dty  of  New  Tort  In  which  they 
dealt^  that  certain  of  the  defendants  became  a  domestic  corporation  for 
the  pretended  purposes  of  buying,  selling,  and  disposing  of  live  poultry, 
and  agreed  that  all  live  poultry  bought  or  kept  for  sale  by  them  and 
others  should  be  purchased  through  such  corporation,  and  that  the  pur- 
ehaaera  shoidd  adl  mich  poultry  only  at  prices  to  be  find  by  the  cozpora* 
tlon  and  by  defendants,  but  n:ot  ailing  tlut  defendants  were  In  any 
position  to  Influence  their  other  otHnpetttora  to  Bssrait  to  the  proposed  con- 
tract, or  that  d^endants  bad  any  control  over  such  competitors,  or  titiat 
the  combination  wns  ever  carried  out,  was  insufficient. 

[Ed.  Note.— For  other  cases,  see  Monopolies,  Gent  Dig.  S  20.] 

2L  Monopolies  ^=>31 — ^iNDicrUNT — ^Requxsxtbs. 

An  indictment  charginr  a  violation  of  Q«ieral  Business  Law,  {  840,  de- 
claring cc»itracts  for  monopoly  illegal  and  void,  must  sufUctently  allege 
either  that  defendants  entered  into  a  contract  which  a  monc^ly  was 
created  or  competition  restrained,  or  that  they  entered  Into  a  contract 
whereby  those  results  may  be  attained. 

CBd.  Note. — For  other  caaes,  see  Bfonopolles,  Gent  Dig.  |  20.] 

3.  Indictment  and   Infobuatior  4=:»161 — ^Indictment — ^Resubicissioit  to 
Gbasd  Just. 

Where  the  objection  on  which  a  demurrer  to  an  Indictment  under  Gen- 
eral Business  Law,  S  declaring  contracts  for  monopoly  illegal  and 
void,  was  sustained,  might  be  ov^rcoue  by  a  new  indictment  the  order 
sustaining  the  demurrer  wUl  direct  that  the  case  be  reBnbmitted  to  the 
grand  jury. 

[Ed.  Note.— For  other  cases,  see  Indlctmoit  and  Information,  Gent  Dig. 
{  498.] 

Harry  Baff  and  others  were  indicted  for  a  violation  of  section  340 
of  the  Genera!  Business  Law  (the  so-called  Donnelly  Act).  Donur- 
rers  to  indictment  sustained. 

Edward  Swann,  Dist.  Atty.,  of  New  York  City  (Robert  S.  John- 
stone, of  New  York  City,  of  counsel),  for  the  People. 

Koenig,  Goldsmith  &  Sittenfield,  of  New  York  City  (Samuel  S. 
Koenig,  of  New  York  City,  of  counsel),  for  defendants  Wemer,  Soko- 
loff ,  and  Frank. 

Harry  A.  Gordon,  of  New  York  City,  for  defendant  Baff. 

Harry  W.  Newburger,  of  New  Ywk  Qty,  for  defendant  Abelson. 

NOTT,  J.  The  indictment  alleges  that  on  the  19th  day  of  July, 
1916,  the  defendants  (excepting  the  defendant  Abelson)  and  41  other 
individuals  and  firms  were  engaged  in  competition  with  each  other, 
and  with  others  not  named,  in  the  business  of  buying  at  wholesale 
live  poultry  and  slaughtering  and  selling  the  same  to  retailing  dealers 
in  the  city  of  New  York,  and  that  these  46  individuals  and  firms 
bou^t  75  per  cent,  of  the  live  poultry  bought  in  that  part  of  the  city 
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in  which  they  dealt,  and  sold  the  same  when  slaughtered.  After  ally- 
ing that  live  and  slaughtered  poultry  was  a  commodity  in  common 
use  in  said  city,  the  indictment  alleges  that  on  die  said  19th  day  of 
July,  1916,  the  defendants  Werner,  Sokoloif,  Frank,  and  Levy  or- 
ganized and  incorporated  under  the  laws  of  the  state  of  New  York, 
and  became  an  incorporation  called  the  Harlem  &  Bronx  Live  Poultry 
Associates,  Incorporated,  for  the  pretended  purpose  of  buying,  selling, 
and  otherwise  disposing  of  live  poultry,  and  that  the  defendants  last 
named  then  became  directors  of  said  corporation,  and  controlled  and 
d<»ninated  its  acts,  agreements,  and  business,  and  that  the  said  cor- 
poration was  formed  and  organized  to  enable  the  defendants  to  make 
and  carry  out  the  unlawful  contract  and  arrat^ement  set  forth  in  the 
indictment. 

The  indictment  then  alleges  that  on  the  28th  day  of  July,  1916,  the 
defendants  made  and  entered  into  a  contract  or  arrangement  whereby 
a  monopoly  for  the  sale  of  poultry  might  be  created,  established,  or 
maintained,  and  whereby  competition  in  the  supply  and  price  of  poul- 
try was  and  might  be  restrained  and  prevented,  the  contract  being  as 
follows,  to  wit :  That  the  defendants  agreed  that  all  live  poultry  ac- 
quired, bought,  used,  and  kept  for  sale  by  each  of  the  defendants  and 
by  the  other  41  individuals  and  firms  mentioned  earlier  in  the  indict- 
ment should  be  purchased  by  and  through  the  corporation,  and  that 
the  defendants  and  the  other  41  individuals  and  firms  mentioned  should 
sell  such  poultry  only  at  prices  fixed  and  to  be  fixed  by  the  said  cor- 
poration and  by  the  defendants  Werner,  Sokoloff,  Frank,  Levy,  and 
Abelson. 

It  is  not  alleged  that  part  or  a  percentage  of  the  trade  in  poultry 
was  controlled  by  these  defendants.  It  does  appear  by  the  indictment 
that  the  business  of  the  defendants,  plus  die  business  of  the  41  other 
individuals  and  firms  not  concerned  in  the  commission  of  the  crime, 
amounted  to  75  per  cent,  of  the  total  business  in  poultry  sought  to  be 
controlled.  There  is  no  allegation  in  the  indictment  that  after  the 
agreement  of  July  28,  1916,  was  entered  into  the  defendants  took  any 
steps  to  persuade  the  other  41  competitors  to  submit  their  business 
to  the  corporation,  or  to  submit  to  prices  fixed  by  the  defendants,  much 
less  that  the  41  other  competitors  did  so  agree.  There  is  no  allegation 
in  the  indictment  that  the  defendants  were  in  any  position  to  influ- 
ence by  persuasion  or  coercion  the  41  otho*  competitors  to  assent  to 
the  proposed  contract.  For  aught  that  appears  to  the  contrary,  on  the 
face  of  the  indictment,  the  defendants  may  have  been  without  any  in- 
fluence in  the  trade. 

[1]  The  indictment  does  not  predicate  the  criminality  of  the  de- 
fendants upon  their  agreement  with  each  other  of  July  19,  1916;  in 
fact,  the  indictment  itself  shows  that  the  6  defendants  could  not,  by 
an  agreement  among  themselves  only,  have  effected  a  monopoly  or 
an  undue  restraint  of  trade,  as  it  appears  that  they,  together  with 
41  other  competitors,  controlled  but  75  per  cent,  of  the  business. 
Therefore  their  agreement  with  each  other  would  not,  in  and  of  itself, 
be  deemed  an  infraction  of  the  statute  within  the  doctrine  laid  down 
by  the  Supreme  Court  of  the  United  States  in  United  States  v.  Stand- 
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ard  Oil  Co.,  221  U.  S.  1,  31  Sup.  Ct.  502,  55  L.  Ed.  619,  34  L.  R.  A. 
(N.  S.)  834,  Ann.  Cas.  1912D,  734,  and  United  States  v.  American 
Tobacco  Co.,  221  U.  S.  106,  31  Sup.  Ct  632,  55  L.  Ed.  663. 

The  defendants'  criminal  liability  is  predicated  upon  the  agreement 
of  July  28,  1916,  wherein  they  agreed  among  themselves  only  that  41 
other  competitors  should  effect  a  combination  with  them.  There  is 
■no  allegation  in  the  indictment  that  this  combination  was  ever  carried 
out.  The  agreement  or  arrangement,  therefore,  is  not  alleged  to  be 
one  whereby  a  monopoly  was  created,  or  whereby  competition  was 
restrained.  It  was  contended,  however,  that  it  was  an  arrangement 
or  agreement  whereby  a  monopoly  mig^t  be  created,  or  competition 
might  be  restrained. 

In  my  opinion,  the  mere  fact  that  a  contract  is  entered  into  to  carry 
out  a  certain  purpose  does  not  of  itself  amount  to  an  all^tion  that 
the  contract  may  effect  that  purpose.  For  the  sake  of  illustration, 
could  it  be  said  that  a  contract  between  two  or  three  indigent  tramps, 
by  which  they  agreed  that  all  the  leading  dealers  in  diamonds  in  the 
city  of  New  York  should  sell  their  goods  through  them  and  subject 
to  prices  fixed  by  them,  would  be  a  contract  or  arrangement  which 
might  establish  a  monopoly  or  restrain  axnpetitioa  in  the  (Uamond 
trade? 

There  is  no  allegatioa  contained  in  the  indictment  showing,  or  tend- 
ing to  show,  that  the  defendants  had  any  influence  or  control  what- 
ever over  the  41  competitors  who  the  defendants  agreed  should  sub- 
mit their  business  to  them.  To  paraphrase  certain  language  used  by 
the  court  in  United  States  v.  Whiting  (D.  C.)  212  Fed.  466,  as  it  does 
not  appear  from  the  indictment  that  the  defendants  had  any  power 
or  control  over  the  poultry  trade,  they  could  not  create  a  monopoly  or 
restrain  trade  within  the  spirit  of  the  Standard  Oil  and  American  To- 
bacco Co.  Cases,  supra. 

[2]  An  indictment  drawn  for  the  violation  of  the  Donnelly  Act 
must  sufficiently  allege  either  that  the  defendants  entered  into  a  cc»i- 
tract  or  arrangement  by  which  a  monopoly  was  created  or  competi- 
tion was  restrained,  or  that  they  entered  into  a  contract  or  arrange- 
ment whereby  those  results  might  be  attained.  I  do  not  think  that  this 
indictment  sets  forth  facts  showing  either  of  those  results,  and  the  de- 
murrers, therefore,  must  be  sustained.  While  this  decision  represents 
my  judgment  upon  the  indictment  in  the  light  of  the  guidance  I  have 
obtained  from  the  decisions  on  this  subject,  I  am  the  more  ready  to 
make  that  decision  because  of  the  fact  that  by  so  doing  the  law  on  this 
point  can  be  speedily  settled  by  the  appellate  courts  before  trial. 

[3]  As  it  is  apparent  that  the  objection  on  which  the  demurrer  is 
allowed  ma^  be  overcome  in  a  new  indictment,  an  order  will  be  en- 
tered directing  the  case  to  be  resubmitted  to  the  same  or  another  grand 
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PEOPLB  T.  MOBRIBON. 


(Court  of  General  Bessions,  New  Tork  Oonnty.  January,  1917.) 

1.  Pkbjubt  «=»21 — Indictment — Matteb  Undbb  Invebttgation. 

Where  a  witness  is  charged  with  perjury  committed  before  the  grand 
Jury,  it  Is  essential  tbat  the  indictment  set  forth  the  vecUic  vlolatloa  of 
lav  the  grand  Jnry  were  Inrestlgatlng. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent  Dig.  H  T2-75.} 

2.  Pebjubt  (S=»25(5) — ^Indictmbnt — Neoatitiwq  Matkbialitt  of  Tebtucont. 

Where  the  Cacts  alleged  la  an  indictment  for  perjury  comtnllted  before 
the  grand  jury  negative  the  materiality  of  the  testlmoDy,  and  show 
that  it  must  have  been  Inunateiiai;  the  Indictment  is  bad  on  demurrer,  not- 
withstanding it  allies  that  the  testimony  was  materiaL 

[Ed.  Note. — For  other  cases,  see  Perjury.  Cent  Dig.  8  8&] 

Isidor  D.  Morrison  was  indicted  for  perjury  while  testtfyii^  as  a 
witness  before  the  jury  of  the  county  of  New  York.  Demurrer 

to  indictment  sustamed. 

Edward  Swann,  Dist.  Atty.,  of  New  York  City  (Robert  S.  John- 
stone, of  New  York  City,  of  counsel),  for  the  People. 

Koenig,  Goldsmith  &  Sittenfield,  of  New  York  City  (Samuel  S. 
Koenig,  of  New  York  City,  of  counsel),  for  defendant. 

NOTT,  J.  The  indictment  alleges  that  on  the  23d  day  of  Novem- 
ber, 1916,  there  was  pending  before  the  grand  jury  of  the  county  of 
New  York  a  certain  investigation  for  thp  purpose,  among  other  things, 
of  ascertaining  whether  one  Baff  and  others  had  been  guilty  "of  the 
crime  of  unlawfully  making  and  entering  into  a  ccmtract,  agreement, 
arrangement,  and  combination  whereby  monopoly  in  the  sale  in  this 
state  of  an  article  and  commodity  of  common  use  was  and  mipht  be 
created,  established,  and  maintained,  and  whereby  competition  in  the 
supply  and  price  of  such  commodity  was  and  might  be  restrained 
and  prevented" ;  that  the  said  Morrison  was  called  as  a  witness  be- 
fore the  grand  jury  on  the  said  date,  and  was  duly  sworn,  and  that  it 
then  and  there  became  and  was  material  whether  theretofore  the  said 
Morrison  had  explained  in  detail  to  Edward  Swann,  district  attorney 
of  the  said  county,  what  he  (Morrison)  and  others  intended  to  do 
regarding  the  purchase  and  sale  of  live  poultry  in  the  ci^  of  New 
York,  and  whether  the  said  Swann  told  him  that  the  plan  of  operation 
contemplated  by  the  defendant  and  others  would  have  the  approval  of 
the  district  attornev,  and  whether  the  said  Swann  asked  the  defend- 
ant how  much  pro^t  was  intended  to  be  charged,  and  whether  the  de- 
fendant stated  that  the  profit  necessary  in  the  business  was  20  and 
30  per  cent,  and  whether  the  said  Swann  then  stated  to  the  defend- 
ant that  he,  the  defendant,  and  others  associated  with  him,  would  have 
no  trouble  from  him,  and  whether  said  Swann  stated  to  the  defend- 
ant, "I  don't  want  you  to  chaise  100  per  cent.,  like  these  lithographers 
which  you  hear  about,"  and  whether  the  said  Swann  said  to  the  de- 
fendant that  as  long  as  he  and  his  associates  asked  a  reasonable  profit 
they  need  not  fear  him,  and  that  "as  long  as  Dr.  Magnes  or  any  one 
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designated  by  him  will  be  connected  with  this  corporation  you  will 
not  only  have  my  approval,  but  my  co-operation."  The  indictment 
then  proceeds  to  allege  that  the  defendant  swore  that  the  above  state- 
ments and  questions  were  made  and  asked  by  the  district  attorney, 
and  that  at  the  time  the  defendant  gave  such  testimony  the  testimony 
was  false  to  his  knowledge. 

[1]  Where  a  witness  is  charged  with  perjury  committed  before 
the  grand  jury,  it  is  essential  that  the  indictment  set  forth  the  specific 
violation  of  law  that  the  grand  jury  were  investigating.  People  v. 
Gillettfe,  126  App.  Div.  665,  111  N.  Y.  Supp.  133.  The  alleged  crime 
which  the  indictment  states  was  being  investigated  by  the  grand  jury 
was  a  violation  of  the  so-called  Donnelly  Act.  General  Business  Law 
(Consol,  Laws,  c.  20)  §'340.  The  language  describing  the  alleged 
crime  is  a  direct  quotation  from  the  language  of  the  statute.  The 
question,  therefore,  is  presented  whether  upon  an  investigation  of  an 
alleged  violation  of  that  statute  the  fact  would  be  material  that  those 
charged  with  such  violation  informed  the  district  attorney  of  their  in- 
tentions and  were  assured  by  him  that  their  contemplated  action  would 
meet  with  his  co-operation  rather  than  his  opposition. 

[2]  There  is  no  doubt  of  the  general  rule  that  an  allegation  in  an 
indictment  for  perjury  that  the  testimony  is  material  is  sufficient. 
Wood  v.  People,  59  N.  Y.  117;  People  v.  Tillman,  139  App.  Div. 
574,  124  N.  Y.  Supp.  44;  People  v.  Pedc,  146  App.  Div.  266,  130 
N.  Y.  Supp.  967.  But  where  the  facts  further  alleged  in  the  indict- 
ment negative  the  materiality  of  the  testimony,  and  show  that  it  must 
have  been  immaterial,  the  indictment  is  bad  on  demurrer,  in  spite  of 
the  allegation  contained  therein  that  the  testimony  was  material.  Peo- 
ple V.  Peck,  supra ;  People  v.  Tillman,  supra.  Where  a  defendant  is 
charged  with  a  violation  of  the  Donnelly  Act,  the  question  of  his 
motive,  intent,  or  good  fsuth  is  immateriaJ.  The  only  questions  pre- 
sented are  whether  a  contract,  agreement,  arrangement,  or  combination 
was  entered  into,  and  whether  a  monopoly  in  the  manufacture,  pro- 
duction, or  sale  of  an  article  or  commodity  in  common  use  was  or 
might  thereby  be  established  or  maintained,  or  competition  in  the  sup- 
ply or  price  of  such  article  was  or  might  thereby  be  restrained  or  pre- 
vented. People  V.  Sheldon,  139  N.  Y.  251,  34  N.  E.  785,  23  L.  R.  A. 
221,  36  Am,  St.  Rep.  690;  Kellogg  v.  Sowerby,  190  N.  Y.  370,  83 
N.  E.  47.  While  the  crime  imder  consideration  in  the  above-cited 
cases  was  a  conspiracy  under  section  168  of  the  Penal  Code  (Penal 
Law  [Consol.  Laws,  c.  40]  §  580),  the  reasoning  therein  applies  a 
fortiori  to  a  violation  of  the  Donnelly  Act  , 

In  my  opinion,  tiie  allegations  of  fact  contained  in  the  indictment 
negative  the  allegation  that  the  testimony  was  material,  and  show  that 
it  was  immaterial.  As  an  essential  ingredient  of  the  crime  of  perjqry 
is  that  the  testimony  must  relate  to  a  material  matter,  it  follows. , that 
the  indictment  does  not  set  forth  the  essential  elements  of  the  crim^ 
and  the  demurrer,  therefore,  must  be  sustained. 
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PEOPLE  V.  BAXTEB. 


(Court  of  Qeneral  Sessions,  New  Yorl:  County.  Jantiary,  1917.) 

INDIOTHENT  AND  iNFOElt&TION  «=3l44 — ^PbOOF — DiSHISSJX.  ' 

A  motion  to  dismiss  an  indictment  for  forgery  lo  tlie  second  degree, 
charging  defendant  with  having  forged  a  traveler's  check,  and  with  utter- 
ing the  same  with  intent  to  defraud,  well  knowing  that  It  was  foiled, 
will  be  granted,  where  there  was  no  legal  proof  before  the  grand  jury 
that  defendant  either  forged  or  uttered  It  with  guilty  knowledge ;  and 
where  the  proof  may  be  supplied  an  order  may  be  entered  dlrectinc  the 
submission  of  the  diai^  a^n  to  a  grand  Jury. 

[Ed.  Note.— For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 
1488.] 

James  F.  Baxter  was  indicted  for  forgery.  Motion,  to  dismiss  the 
indictment  granted,  subject  to  the  granting  of  an  order  for  the  resub- 
mission of  the  case  to  die  grand  jury  on  the  production  of  the  neces- 
sary evidence. 

John  J.  Curtin,  of  New  York  City,  for  the  motion. 
Frederick  J.  Sullivan,  Deputy  Asst.  Dist.  Atty.,  of  New  York  City, 
for  the  People. 

NOTT,  J.  The  defendant  was.  on  the  6th  day  of  April,  1916,  in- 
dicted for  the  crime  of  forgery  in  the  second  de^ee ;  the  indictment 
containing  two  counts,  the  first  count  alleging  that  the  defendant  on 
the  13th  day  of  June,  1915,  forged  a  certain  instrument  in  writing 
commonly  known  as  a  traveler's  check,  issued  by  the  American  Ex- 
press Company.  The  second  count  charged  that  the  defendant  uttered 
said  instrument  with  intent  to  defraud,  well  knowing  that  the  same 
was  forged. 

In  November,  1916,  an  order  of  this  court  was  made  granting  the 
defendant  an  inspection  of  the  minutes  of  the  testimony  taken  before 
the  grand  jury.  Such  inspection  having  been  had,  he  now  moves  to 
dismiss  the  indictment  upon  the  ground  that  improper  and  illegal  evi- 
dence was  received  before  the  grand  jury,  and  that  the  legal  evidence 
received  was  insufficient  in  law  to  warrant  the  finding  of  an  indict- 
ment. There  was  no  evidence  whatever  before  the  grand  jury  show- 
ing, or  tending  to  show,  that  the  defendant  himself  forged  the  said 
instrument,  and  the  indictment,  therefore,  can  only  be  supported  as  to 
the  second  count  which  charges  uttering. 

Knowledge  on  the  part  of  the  defendant  that  the  foiled  instrument 
uttered  by  him  was  forged  is  an  essential  element  of  the  crime.  People 
v.  Colmey.  116  App.  Div.  516,  101  N.  Y.  Supp.  1016.  The  grand  jury, 
on  the  evidence  before  it,  was  justified  in  finding  that  the  defendant 
on  some  day  in  June,  1915,  uttered  the  instrument;  but  there  is  a  total 
failure  of  any  legal  proof  to  show  that  at  the  time  he  uttered  it  he 
knew  the  instrument  was  a  forgery.  The  only  effort  to  prove  sudi 
knowledge  was  made  by  the  testimony  of  one  Lambert,  inspector  of 
the  American  Express  Company.  He  testified  to  the  investigations 
that  he  had  made  and  to  information  that  he  had  received  from  third 
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parties,  not  called  as  witnesses.  He  testified  that  other  people  had  told 
him  that  a  man  answering  to  the  description  of  the  defendant  had 
cashed  American  Express  Company  checks  with  them,  and  that  he 
subsequently  had  the  defendant  appear  before  some  of  these  people, 
who  said  that  he  was  the  man. 

The  fact  that  the  defendant,  at  various  times  reasonably  connected 
in  point  of  time  with  the  offense  charged,  uttered  other  similar  forged 
instntments,  may  very  likely  be  competent  and  sufficient  evidence  to 
prove  guilty  knowledge  and  felonious  intent  upon  his  part;  but  the 
fact  tlmt  he  did  so  must  be  established  by  competent  evidence.  The 
testimony  of  Lambert  constituted  pure  hearsay  evidence,  and  was  in- 
sufficient to  prove  this  essential  element  of  the  case.  There  being, 
therefore,  no  legal  proof  that  the  defendent  either  forged  the  check 
or  uttered  it  with  guilty  knowledge,  the  indictment  must  be  dismissed. 

As  it  is  apparent  that  this  proof  may  be  supplied,  an  order  direct- 
ing the  resubixussi<ni  of  the  case  to  the  grand  jury  will  be  granted,  if 
the  district  attorney  is  able  to  produce  the  necessary  evidence. 

Ordered  accordingly. 


(08  Misc.  Rep.  558) 

.  PBOPIiB  V.  WOOD. 
(Court  of  General  Sessions,  New  York  County.  Jannary,  1917.) 

1.  Bail  «=a74(l) — Twal  of  Indictmemt — Public  Officek. 

Where  a  public  service  commlsslotier  was  Indicted  for  bribery,  public 
poUcy  requires  that  the  case  asalust  Mm  be  tried,  unless  It  clearly  ap- 
pears that  the  prosecution  could  not  succeed  under  any  circumstances. 

[Ed.  Note.— For  other  cases,  see  Ball,  Gent.  Dig.  H  289-808J 

2.  Bail  «=574(1) — Discharge — Recommendation. 

In  a  prosecution  ot  a  public  service  cfflninlsedoner  on  a  charge  of  brib- 
ery, where  the  testimony  of  the  prosecution's  principal  witness,  who  on 
his  own  testimony  was  not  an  accomplice,  If  believed,  made  out  a  prima 
facie  case  agaln^  defendant,  and  where  any  testlmooy  for  defendant 
tending  to  show  such  witness  to  be  an  accomplice  would  make  an  issue  of 
fact  toT  the  jury,  and  where  the  trial  would  not  be  lengthy,  the  district 
attorney's  recommendation  that  defendant's  ball  be  discharged  wlU  not 
be  approved. 

[Ed.  Note.— For  other  cases,  see  Ball,  Cent  Dig.  H  289-308.] 

Robert  C.  Wood  was  indicted  for  bribery,  and  the  district  attorney 
of  the  county  of  New  York  recommends  that  bail  in  the  action  be 
discharged.    Recommendation  not  approved. 

See,  also,  93  Misc.  Rep,  701,  157  N.  Y,  Supp.  541. 

NOTT,  J.  The  district  attorney  of  the  county  of  New  York,  by 
recommendation  dated  December  22,  1916,  recommends  that  bail  in 
this  action  be  discharged.  The  indictment  is  for  bribery,  alleging  that 
on  or  about  the  20th  day  of  June,  1914,  the  defendant,  a  member  of 
the  Public  Service  Commission  for  the  First  district  of  the  state  of 
New  York,  did  ask  and  offer  to  receive  from  the  Union  Switch  & 
Signal  Company,  and  from  one  Sidney  G.  Johnson,  the  sum  of  $5,000 
upon  an  agrmnent  or  unde^tanding  that  the  vote,  decision,  or  action 
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'  of  the  defendant  as  such  commissioner  should  be  mfluen<red  thereby  in 
favor  of  disapproving  the  award  of  a  certain  contract  to  another  corpo- 
ration which  had  underbid  the  Union  Switch  &  Signal  Company. 

The  recommendation  is  based  on  two  reasons :  First,  that  the  suc- 
cess of  the  prosecution  depends  upon  the  testimony  of  the  said  John- 
son, that  Johnson  is  an  unwilline  witness,  that  his  testimony  is  vague, 
and  that  by  his  recent  acts  ana  declarations  he  has  manifested  his 
hostility,  and  has  refused  to  discuss  the  case  further;  and.  second, 
that  there  is  a  question  of  fact  in  the  case  whether  or  not  Johnson  is 
an  accomplice  of  tiie  defendant,  it  being  evident  that,  if  he  is.  an  ac- 
complice, the  necessary  corroboration  of  his  testimony  is  lacking. 

[1]  It  may  be  laid  down  as  a  general  principle  that,  where  an  in- 
dictment for  a  felony  is  returned  against  a  public  officer  holding  an 
important  position,  public  policy  requires  that  the  case  against  him  be 
publicly  tried,  unless  it  is  perfectly  apparent  that  under  no  possible 
circumstances  can  the  prosecution  succeed,  especially  where  it  is  evi- 
dent that  the  trial  of  the  case  cannot  be  a  prolonged  one,  unduly  bur- 
dening the  parties  thereto  or  unduly  obstructing  other  public  business. 

[2]  In  this  case,  while  the  evidence  of  Johnson  in  certain  respects 
is  indefinite,  yet  if  it  is  believed  by  a  jury,  and  he  is  not  an  accomplice, 
a  prima  facie  case  against  the  defendant  is  made  out.  The  fact  that 
Johnson  may  be  an  unwilling  witness  does  not  necessarily  weaken  the 
case.  Very  often  the  fact  that  a  witness  is  unwilling  and  is  testifying 
against  his  inclinations  adds  strength  to  his  testimony.  The  mere  fact 
ttiat  Johnson  has  refused  to  discuss  the  case  further,  or  aid  in  its  fur- 
ther prosecution,  does  not  prove  by  any  means  that  he  will  run  the 
risk  of  an  indictment  for  perjury  by  changing  the  testimony  already 
given  by  him.  On  his  testimony  he  is  not  an  accomplice,  and  should 
testimony  be  given  by  the  defense  tending  to  prove  that  he  is,  an  issue 
of  fact  on  that  question  would  be  presented  which  should  be  submit- 
ted to  the  jury,  and  it  is  impossible  to  say  how  that  question  would  be 
resolved  by  them.  It  is  evident  that  the  trial  of  the  action  must  be 
brief,  as  the  witnesses  are  very  limited  in  number,  and  that  the  trial 
cannot  unduly  burden  the  parties  or  obstruct  the  calendar. 

The  defendant,  a  public  officer  holding  an  important  position,  has 
been  indicted  for  a  serious  crime.  If  he  is  innocent,  he  is  entitled  to 
a  public  trial  and  vindication ;  if  he  is  guilty,  he  should  be  convicted 
and  punished.  As  the  recommendation  shows  a  prima  facie  case 
against  him  has  been  made  out,  and  fails  to  show  that  it  cannot  tie 
sustained  upon  a  trial,  in  my  judgment  the  public  interests  require 
that  a  trial  should  be  had. 

For  the  reasons  stated,  I  cannot  approve  of  the  recommendation  that 
bail  should  be  discharged. 

Ordered  accordingly. 
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(Court  of  General  Ses3loDs,  New  York  CouDty.   January,  1917.) 

1.  MnNiciPAX.  CoHPouTioiTB  4s»64!0 — STBian  BianUTiONa — OomticxSoh — 

SVmCJMTXOT  OV  BVIOENCKL 

ETldoice  on  appeal  from  a  coDTtction  for  Tlolatins  an  ordinance  of  the 
dty  of  New  York  probiblting  public  taada  awaiting  employment  to 
stand  at  Any  otber  place  ttian  a  public  bade  stand  held  to  sustain  a 
conviction. 

[Ed.  Note.— For  oOxer  cases,  see  Municipal  Corporations.  Cent.  Dig.  { 

1410.] 

2.  MimicrpAi.  COBPORATioNB  4»681(1) — Obdiitanci: — Public  Hack  Staitd — 

"Pdbixo  Hack." 

A  slgbt-se^ng  car,  soliciting  public  patronage,  Is  a  "public  hack,"  with- 
in the  definition  of  the  Code  of  Ordinances  of  the  dty  of  New  York,  and 
the  provisions  thereof,  prohibiting  a  public  hack  awaiting  employment  to 
stand  on  Boy  public  street  or  place  other  than  at  a  public  hack  stand,  ap- 
ply to  such  a  Tehlcle. 

[Ed.  Note.— For  other  cases,  see  Municipal  Oorporatltns,  Cent  Dig.  { 
1386.] 

3.  MU1CX0IFA&  GoBPOBAiiom  )8s3>6Bl(D— BsenLATioif  or  Sisncvni— Pubuo 

HAOZB— >'E^XBD  LOCALITT." 

A  public  hack  stand,  designated  by  the  commissioner  of  licenses,  as 
authorized  by  the  Code  of  Ordinances,  Ib  a  "flxed  locality,"  within  the 
meaning  of  a  section  defining  a  sU^t-seelng  car  as  a  motor-dilven  vehicle 
designed  to  carry  serai  or  mote  persons  finnn  a  fixed  locality  to  points  of 
Interest  about  city. 

[Ed.  Note.— For  other  casesi  see  Municipal  0(»poratl<nui,  Oeot  Dig.  | 
1386.] 

4.  Municipal  CosPOBATiONa  «=3661(1)— BionunoK  or  STBuera— Powsb  of 

BoABD  or  Aldermen. 

The  board  of  aldermen  of  the  dty  of  New  York  have  power  to  regulate 
bow  and  in  what  manner  the  streets  may  be  used  by  those  engaged  in 
the  business  of  owning  and  controlling  motor  vehicles,  for  the  purpose  of 
soUdting  public  patronage  on  the  streets,  and  such  persons  must  abide 
by  the  r^ulatlons. 

[Ed.  Note.— For  otber  cases,  see  Mnnldpal  Corporations,  Cent  Dig.  IS' 
1432, 1434.] 

Appeals  from  City  IWagistrate's  Court. 

Edward  May,  John  W.  Menkin,  Otto  Putney,  Louis  Brand,  Henry 
Wagner,  and  Charles  Rubins  were  severally  convicted  of  a  violation  of 
the  public  hack  ordbiance,  and  they  appeal.  Judgment  of  conviction 
as  to  each  defendant  affiimed. 

Uterhart  &  Graham,  of  New  York  City  (Henry  A.  Uterhart,  of  New 
York  City,  of  counsel),  for  appellants. 

Lamar  Hardy,  Corp.  Counsel,  of  New  Yoric  City  (Terence  Farley 
and  George  P.  Nicholson,  both  of  New  York  City,  of  counsei)j  for  the 
People. 

ROSALSKYf  J.  The  defendant  in  each  of  the  above  cases  appeals 
from  a  judgment  of  the  City  Magistrates'  Court  ccmvicting  him  of  a 
vidatkui  of  section  106  of  diapter  14  of  tihe  Code  of  Ordinances  of 
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the  City  of  New  York,  generally  known  as  the  public  hack  ordinance, 
adopted  March  23,  l9lo,  and  approved  Marcli  30,  1915.  As  the  ap- 
peals of  the  six  defendants  involve  the  construction  of  the  same  sec- 
tions of  the  ordinance,  it  will  be  sufficient  to  discuss  in  a  single  opinion 
the  questions  raised.  The  pertinent  parts  of  the  ordinance,  in  so  far  as 
the  same  are  applicable  to  Uie  facts  under  consideration,  are  as  follows : 

"Sec.  80.  Defivilions.  Unless  otherwise  expressly  stated,  whenever  used 
In  this  article,  the  following  terms  shall  respectively  be  deemed  to  mean: 

"1.  Public  hack,  a  vehicle  plying  for  hire,  for  which  public  patronage  is 
solicited  upon  the  streets; 

"2.  Cab,  a  public  hack  so  designed  and  constructed  as  comfortably  to  seat. 
In  the  (q;^nlon  of  the  conuDlsdoner  of  licenses,  not  more  than  two  perwrns  In- 
side thereof; 

"3.  Coach,  a  public  bade  so  designed  and  constructed  as  comfortably 
seat,  in  the  opinion  of  the  commissioner  of  licenses,  four  or  more  persons  In- 
side thereof; 

*4.  Sight-seeing  car,  a  motor-drlten  vehicle  designed  to  carry  seven  or 
more  persons  from  a  fixed  locality  to  points  of  interest  about  the  city.   •    •  • 
"Sec.  9».  Hack  Standi.    •    •  • 

"2.  Designation  of  stands.  The  commissioner  Is  hereby  authorized  to  lo- 
cate and  designate,  as  public  hack  stands,  the  space  alongside  the  curb  ad- 
jacent to  proi>erty  used  as  public  parks,  public  buildings,  railroad  station**, 
steamship  and  ferry  landings,  hotels,  restaurants,  ttieaters,  and  the  caiter  of 
any  street  wbere  the  roadway,  exclusive  of  the  sidewalk,  is  30  feet  iii 
width  or  more.  Hie  commissioner  may  also  designate  the  space  beside  the 
curb,  adjacent  to  subway  entrances  and  elevated  railway  steps,  as  stands  for 
a  limited  number  of  public  haclcs.  The  commissioner  shall  further  designate 
the  number  of  such  public  backs  that  shall  be  allowed  to  stand  at  any  of 
the  places  designated  by  him,  and  the  department  shall  provide  a  metal  sign, 
which  shall  be  attached  to  a  post  or  stanchion  adjacent  to  the  said  stand, 
and  on  which  sign  shall  be  placed  the  numlier  and  kind  of  vehicles  allowed  on 
that  particular  hack  ttand.  Oicncrs  of  any  propertif  may  apply  to  the  oom- 
mitsioncr  for  the  ettablithmcnt  of  a  public  hack  ttand,  adjacent  to  their  prem- 
ises, stating  In  said  application  the  numl>er  of  public  hacks  they  desire  Ui 
come  on  said  stand,  and  also  the  kind  of  locomotion  to  be  used,  whether  gaso- 
line, electric  motor  or  horses.  Such  application  shall  be  granted  solely  in 
the  diacrclion  of  the  commissioner,  and  may  be  revoked  by  him  at  any  time. 
There  shall  be  delivered  to  the  owner  of  the  property  making  such  applica- 
tion a  metal  sign,  to  be  fixed  to  a  stanchion  on  the  curb  or  other  conspicuous 
■^^place,  setting  forth  the  kind  of  pubtic  hacks  and  the  number  thereof  that  will 
be  allowed  on  said  stand.   (Id.  art  V.) 

"Sec.  100.  Regulation  of  hacks  at  stands.  Only  puUlc  hacks,  in  such  num- 
bers and  of  such  kinds  as  are  set  forth  on  the  metal  sign,  may  rauain  at  the 
stand  while  waiting  for  onployment,  and  oaly  In  stngle  tile,  pointed  in  ac- 
cordance with  the  traffic  regulations." 

"See.  lOfi.  'CrwHiny'—soltcitiHg.  So  public  hack,  while  waiting  employment 
by  passengers,  shall  stand  on  any  public  street  or  place  other  than  at,  or  upon 
a  public  back  stand,  designated  or  estabUsbed  in  acoonlanee  wttta  tbts 
article." 

The  first  public  hack  ordinance  was  enacted  by  the  board  of  alder- 
men May  27,  1913.  It  was  approved  by  the  mayor  June  2,  1913,  and 
became  a  law  August  1,  1913.  Thereafter  the  board  of  aldermen,  on 
March  23,  1915,  adopted  an  ordinance  which  was  approved  by  the 
mayor,  March  30,  1915,  whereby  the  entire  general  ordinances  of  the 
city  were  codified  and  incorporated  into  the  Code  of  Ordinances  of  the 
city  of  New  York.  By  this  enactment  the  public  hack  ordinance  be- 
came article  S  of  chapter  14  thereof.  It  is  substantially  the  same  as  the 
prior  hack  ordinance,  with  the  exception  of  some  slight  changes  in 


Digitized  by 


Gen.  Sess.) 


PEOFLB  T.  MAT 


T19 


phraseology  and  some  amendments  whidi  do  not  in  any  wise  affect  tiie 
questions  to  be  determined. 

[1]  The  record  discloses  that  at  the  time  of  and  prior  to  the  passage 
of  the  first  public  hack  ordinance  there  were  a  number  of  companies 
and  individuals  engaged  in  the  business  of  maintaining  sight-seeing 
cars  and  soliciting  passengers  in  front  of  their  offices  or  depots,  with- 
out molestation  or  hindrance  on  the  part  of  any  of  the  public  authori- 
ties, and  that  at  schedule  times  these  passengers  were  taken  to  points 
of  interest  about  the  ci^.  Each  of  the  above-named  defendants  was 
charged  with  maintaining  a  sight-seeing  car  in  front  of  his  oflfice  or  de- 
pot for  the  purpose  of  awaitii^  its  employment  by  passengers,  the  of- 
fice or  depot  where  the  sight-seeing  car  stood  for  such  purpose  not 
being  a  public  hack  stand  designated  and  established  by  tiie  commis- 
sioner of  licenses  pursuant  to  section  99  of  chapter  14  of  the  public 
hack  ordinance. 

[2]  These  appeals  bring  up  for  consideration  the  following  ques- 
tions: First.  Is  a  sight-seeing  car  a  public  hack  within  the  meaning  of 
section  80,  supra?  Secondly.  Do  the  provisions  of  section  106,  supra, 
prohibiting  a  public  hack  while  awaiting  employment  hy  passengers  to  * 
stand  on  any  public  street  or  place  other  than  at  or  upon  a  public  hade 
stand,  apply  to  sight-seeing  cars  ?  • 

The  defendants  call  attention  to  the  fact  that  subdivisions  2  and  3  of 
section  80,  defining  "cab"  and  "coach,"  specifically  employ  the  term 
"public  hack,"  notwithstanding  that,  in  subdivision  1  of  that  section,  i 
public  hack  is  defined  as  "a  vehicle  plying  for  hire  for  which  public 
patronage  is  solicited  upon  the  streets."  They  show  further  that  no 
ref  eren<%  to  the  term  "puUic  hack"  is  contained  in  subdivision  4,  which 
defines  a  sight-seeing  car  as  "a  motor-driven  vehicle,  designed  to  carry 
seven  or  more  persons  from  a  fixed  locality  to  pointe  of  interest  about 
the  city." 

The  defendants,  therefore,  contend  that  the  omission  of  any  refer- 
ence in  subdivision  4  to  the  term  "public  hack,"  in  these  circumstances, 
clearly  negatives  the  conclusion  that  it  was  the  intent  of  the  board  of 
aldermen  to  embrace  the  sight-seeing  car  within  the  category  of  a  pub- 
lic hack.  In  other  words,  the  specific  language,  defining  in  detail  the 
exact  nature  and  purpose  of  a  sight-seeing  car,  should  not  be  con- 
trolled by  the  general  language  ddbiing  a  public  hack.  The  defend- 
ants' construction  of  the  ordinance  is  too  restrictive  and  technical. 
Under  its  provisions  the  board  of  aldermen  sought  only  to  impose  cer- 
tain conditions  and  restrictions  upon  the  owner  or  operator  of  a  sight- 
seeing car  who  maintains  it  on  the  public  streets  for  the  purpose  of 
soliciting  public  patronage,  but  it  made  no  attempt  to  regulate  the  busi- 
ness of  an  owner  of  such  a  vehicle  who  maintains  it  in  front  of  his 
place  of  business  or  depot  for  a  period  no  longer  than  is  necessary  to 
take  and  discharge  passengers.  As  to  the  right  to  use  the  public 
streets  for  the  latter  purpose,  see  Cohen  v.  City  of  New  York,  113  N. 
Y.  532,  21  N.  E.  700,  4  L.  R.  A.  406,  10  Am.  St.  Rep.  506. 

When  subdivisions  1  and  4  of  section  80  and  section  106  are  read 
together,  it  will  be  found  that  the  board  of  aldermen  provided  a  clear 
and  ample  test  of  determining  whether  a  sight-seeing  car  comes  within 
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the  defiiution  of  a  public  hack,  and  that  test  is  tfu  use  to  which  the 

vehicle  is  put.  If  a  sight-seeing  car  solicits  public  patronage  on  the 
streets,  then  it  comes  under  the  regulation  of  the  public  hack  ordinance, 
and  the  owner  or  operator  thereof  must  comply  with  its  provisions  as 
set  forth  in  section  106  (People  v.  Milne,  86  Misc.  Rep.  417,  149  N. 
Y.  Supp.  283;  People  v.  Harris,  87  Misc.  Rep.  266,  150  N.  Y.  Supp. 
557;  Clarke  v.  Stanford,  L.  R.  6  Q.  B.  357,  cited  in  People  v.  Cunecn. 
94  Misc.  Rep.  509,  159  N.  Y.  Supp.  967 ;  Mason-Seanian  Transporta- 
tion Co.  V.  Mitchell,  89  Misc.  Rep.  230,  153  N.  Y.  Supp.  461 ;  affirmed 
168  App.  Div.  915,  152  N.  Y.  Supp.  1127),  and  a  failure  to  do  so  sub- 
jects the  owner  or  operator  of  such  vehicle  to  the  punishment  provided 
in  section  109. 

To  hold  otherwise  would  be  to  give  to  the  ordinance  an  unnatural 
and  meaningless  construction  and  to  defeat  the  intent  and  purpose 
of  its  framers.  The  ordinance  should  not  be  so  construed  as  to  nulli- 
fy it,  if  any  other  reasonaUe  construction  is  possible  for  the  accom- 
plishment of  its  objects  and  purposes,  provided,  however,  that  it  does 
not  offend  the  canons  of  statutory  ccHistruction. 

I  fully  appreciate  that  the  ordinance  is  penal  in  its  character,  and 
therefore  an  offense  cannot  be  established  by  implication,  and  that  tlie 
rule  of  construction  requires :  * 

"That  acts  In  and  of  themselves  Innocent  and  lawful,  cannot  be  h^d  to  he 
criminal  unless  there  is  a  clear  and  unequivocal  expression  of  the  legislative 
intent  to  mal^e  them  such."  People  t.  Phyfe,  136  N.  Y.  654,  32  N.  E.  978,  1»  L. 
R.  A.  141;  Burks  t.  Bosso,  180  N.  T.  341.  73  N.  B.  68,  lOS  Am.  St.  B«pL  TGI!. 

In  holding  that  a  sight-seeing  car,  when  engaged  in  soliciting  pub- 
lic patronage,  is  a  public  hack,  no  attempt  is  made  to  enlarge  the  lan- 
guage of  the  ordinance,  so  as  to  make  penal  that  which  is  not  f^inly 
written  in  the  ordinance  itself.   Section  80,  subd.  1,  supra. 

The  defendants  claim'  that  if  every  vehicle  plying  for  hire,  for  which 
public  patronage  is  solicited  on  the  streets,  comes  within  the  purview 
of  the  public  hack  ordinance,  extraordinary  and  absurd  results  would 
follow,  inasmuch  as  trolley  cars,  elevated  trains,  express  wagons,  and 
moving  vans  are  vehicles  plying  for  hire  for  which  public  patronage 
is  solicited  on  the  streets.  The  whole  intent  and  purpose  of  the  ordi- 
nance clearly  shows  that  it  refers  only  to  passenger  carrying  vehicles 
of  a  public  hack  character.  A  street  car  or  an  elevated  train  operates 
on  tracks  of  a  fixed  route  pursuant  to  a  franchise  granted  therefor 
under  special  provisions  of  law.  An  express  wag^n  or  a  moving  van 
carries  merchandise  or  freight,  and  neither  has  any  relation  to  pas- 
senger carrying  vehicles.  See  Expresses  and  Expressmen,  c.  14,  art. 
6;  Public  Carts  and  Cartmen,  c.  14,  art.  11. 

[3]  It  is  asserted  on  behalf  of  the  defendants  that,  even  if  a  sight- 
seeing car  should  be  held  to  be  included  in  the  term  "public  hack,"  it 
was  never  intended  that  it  should  be  limited  to  soliciting  public  patron- 
age on  the  streets  at  a  public  hack  stand  only.  It  is  argued  that,  if 
such  construction  be  given,  then  the  term  "fixed  locality'*  (section  80, 
subd.  4,  supra)  has  no  meaning,  for  the  reascm  that  the  commissioner 
of  licenses  does  not  issue  any  license  to  an,  owner  of  a  sight-seeing  car 
authorizing  him  to  conduct  business  at  a  particular  hack  stand,  ex- 
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cept  that  llie  owner  of  such  vehicle  plying^  for  hire  on  the  public  streets 
is  allowed  to  do  business  at  one  of  a  number  of  hack  stands  designated 
by  the  commissioner  (section  99,  supra),  providing  that  there  is  a 
vacancy  for  such  vehicle. 

It  is  further  urged  that  in  these  circumstances  the  sight-seeing  car 
business  would  be  thrown  into  a  state  of  disorder  and  confusion,  be- 
cause a  sight-seeing  car  might  start  its  trip  one  day  from'  a  public 
hack  stand  at  Twenty-Third  street,  and  the  next  day  find  that  stand 
occupied  and  be  obliged  to  start  from  another  at  Forty-Fifth  street, 
and  the  day  after  find  bodi  of  these  stands  occupied,  and  be  obliged 
to  start  from  still  another  at  Bryant  Park.  This,  it  is  claimed,  would 
not  be  carrying  persons  from  a  "fixed  locality." 

What  is  meant  by  "fixed  locality"  appears  to  be  clear  when  the 
nature  and  purpose  of  the  sight-seeing  car  is  considered.  It  simply 
means  a  distinguishing  feature  of  the  classification  of  sight-seeing 
cars  a. id  other  motor-driven  vehicles,  the  former  being  operated  or 
driven  from  a  particular  or  fixed  place  to  points  of  interest  about  the 
city,  and,  in  the  absence  of  a  special  arrangement,  over  a  route  deter- 
mined upon  or  prearranged  by  the  owner  or  operator  of  the  car ;  the 
passenger  or  passengers  having  no  say  as  to  the  specific  places  the  ve- 
hicle should  traverse,  the  latter  being  driven  according  to  the  instruc- 
tions of  their  fare.  Mr.  Justice  Seabury,  in  the  case  of  Yellow  Taxi- 
cab  Co.  V.  Gaynor,  82  Misc.  Rep.  122,  143  N.  Y.  Supp.  298,  affirmed 
159  App.  EKv.  893,  144  N.  Y.  Supp.  299.  said: 

"Tbe  smaller  cabs  designed  to  carry  a  few  persou  are  more  generally 
engaged  In  traDsIent  btudness,  while  touring  cars  and  slgbt-Beeing  vehicles 
designed  to  carry  a  larger  number  of  persons  are  more  generally  employed  to 
travel  a  fixed  route  between  known  points  or  are  employed  for  a  definite  time 
at  an  agreed  rate." 

A  public  hack  stand  designated  by  the  commissioner  of  licenses  for 
sight-seeing  cars  is  manifestly  a  fixed  locality.  The  intent  and  mean- 
ing of  thb  is  that  a  sight-seemg  car  must  start  from  some  fixed  place ; 
that  is  to  say,  it  may  start  from  any  depot  maintained  by  the  owner 
provided  no  attempt  is  made  to  solicit  public  patronage  on  the  streets, 
or  it  may  start  from  any  public  hack  stand  designated  for  such  pur- 
pose and  where  public  patronage  is  permitted  to  be  solicited  on  the 
streets. 

[4]  It  is  well  established  that  the  board  of  aldermen  is  vested  with 
power  and  authority  to  regulate  how  and  in  what  manner  the  streets 
may  be  used  by  those  engaged  in  the  business  of  owning  and  control- 
ling motor  vehicles,  for  the  purpose  of  soliciting  public  patronage  on 
the  streets,  and  therefore  all  persons  engaged  in  such  business  must 
abide  by  the  terms  and  conditions  which  the  city  imposes  upon  them. 
Yellow  Taxicab  Co.  v.  Gaynor,  159  App.  Div.  893,  144  N.  Y.  Supp. 
299.    In  this  case,  supra,  Presiding  Justice  Ingraham  said: 

"By  section  61  (amended  by  Laws  of  1910,  c.  26!i)  It  Is  provided  that,  sub- 
ject to  the  Constitntion  and  laws  of  the  state,  tbe  board  of  aldermen  of  the 
city  of  New  York  shall  have  power  to  provide  for  the  licensing  and  otherwise 
regulating  the  business  of  public  backmen  and  cabmen,  to  regulate  the  rates 
of  fare  to  be  taken  by  owners  or  drivers  of  hackney  coaches,  carriages,  mo- 
tors, automobiles,  or  other  vehicles,  and  to  compel  the  owners  thereof  to  pay 
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annual  license  fees.  Under  this  power  thus  granted  I  tblok  the  Leglfllatnre 
Intended  to  vest  the  board  of  aldermen  of  the  clt7  of  New  York  with  entire 
power  to  regulate  the  use  of  the  streets  of  the  city  of  New  York,  to  regulate 
the  nature  of  the  vehicles  that  use  the  streets,  and  prescribe  the  conditions 
upon  which  they  shall  be  allowed  within  the  dty  limits,  and  with  the  imre- 
strlcted  power  to  regulate  the  rates  of  fftre  to  be  charged  by  public  cour^- 
ances  using  the  streets.  *  *  •  The  Legislature  taavlng  Tested  In  the  1^- 
islatlve  department  of  the  dty  of  New  York  the  power  to  regulate  the  streets 
in  the  dty  of  New  York  and  the  use  ct  motors  and  other  vehicles  using  Its 
streets,  the  legislative  department  of  the  dty  had  the  power  to  prohibit  the 
use  of  any  particular  kind  of  motors  or  vehicles  that  the  welfare  of  the  dty, 
and  Its  inhabitants,  and  the  pnbllc  generally  in  the  use  of  the  streets  required. 
Thus,  having  the  power  to  regulate,  it  had  the  power  to  prohibit,  and  the  lesser 
power  of  imposing  the  terms  upon  which  motors  and  vehicles  should  use  the 
strt^ts  Is  Included  In  the  greater  power  to  regulate  the  use  of  motors  and 
vehicles  using  the  streets." 

It  is  tilled  that  an  adverse  decision  to  these  defendants  will  result 
in  a  great  financial  loss,  not  only  to  them,  but  to  about  100  other  per  - 
sons who  have  invested  in  the  sight-seeing  car  business  hundreds  of 
thousands  of  dollars ;  that  if  those  engaged  in  this  business  shall  be 
required  to  operate  only  from  public  hack  stands,  persons  coming  from 
out  of  town  will  be  unable  to  reserve  accommodations  in  advance; 
and  that  in  order  to  conduct  business  profitably  to  themselves  and 
conveniently  to  the  public  it  is  essential  that  they  be  allowed  to  con- 
duct their  business  as  heretofore,,  namely,  from  in  front  of  their  offices 
or  depots. 

These  suggestions  may  properly  be  addressed  to  the  commissioner 
of  licenses,  who  has  power  to  grant  such  relief,  rather  than  to  the 
court,  which  is  simply  called  upon  to  determine  the  validity  of  the 
ordinance,  and  to  ascertain  whether  the  defendants  have  violated  any 
of  its  provisions.  Under  the  comprehensive  powers  vested  in  the  com- 
missioner of  licenses,  he  may  authorize  the  establishment  of  a  public 
hack  stand  exclusively  for  the  use  of  a  person  engaged  in  the  sight- 
seeing car  business  in  front  of  his  office  or  depot,  provided  the  owner 
of  the  property  in  which  the  business  is  located  consents  thereto. 
Code  of  Ordinances,  §  99.  "* 

I  have  carefully  considered  the  other  objections  made  to  the  valid- 
ity of  the  ordinance,  but  I  have  refrained  from  discussing  them,  be- 
cause, in  my  judgment,  they  do  not  affect  the  questions  here  decided. 
As  the  evidence  clearly  shows  that  the  defendants  violated  the  provi- 
sions of  section  106  of  the  ordinance,  and  as  no  error  was  ominiitted 
affecting  their  substantial  rights,  the  judgment  of  conviction  as  to  each 
defendant  is  affirmed. 

Judgment  affirmed. 
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CHAMBKRS  t.  STERLING  AtlTOMOBILB  MFG.  00-,  In& 
(City  Court  of  New  York,  Trial  Term.   April  23,  1917.) 

1.  Niw  Trial  OsnGS— Oraut  or— AvTROBirr  of  Cotnrr. 

Tbe  trial  court  may  set  aside  a  verdict  which  la  manifestly  nnjast, 
and,  while  the  power  Is  to  be  cautlonsly  exercised,  it  is  not  bound  by 
any  Inflexible  rale;  the  question  being  left  to  Its  sound  discretion. 

[Ed.  Kote.— For  other  cases,  see  New  Trial,  Gent  Dig.  f  180.] 

2.  New  Tbial  «=>143{1) — Right  to— Miscondtjct  o?  Jubt. 

Where,  in  an  action  on  a  contract  of  employment  entered  Into  with 
a  corporatlcHi,  the  Jury  carried  with  them  on  tbelr  dellberatlODS  the 
minute  book  of  tbe  corporntlou.  In  whldi  a  certain  resolution  was  narked 
In  evidence  merely  for  comparison,  tbe  verdict  cannot  be  set  aside  on 
the  xronnd  of  the  use  of  improper  evidence,  where  on  objecti<m  to  tbe 
motion  affidavits  of  Jurors  that  they  consldwed  only  tbe  resolution 
marked  were  ofTered;  Jurors  not  being  ratitled  to  Impeach  th^  own 
verdict 

[Ed.  Note. — For  other  cases,  see  New  Trial,  Cent  Dig.  H  290,  291.] 

Action  by  Charles  Chambers  against  the  Sterlii^  Automobile  Man- 
ufacturing Company,  Incorporated.  There  was  a  verdict  for  defend- 
ant, and  plaintiff  moved  to  set  it  aside  and  for  a  new  trial,  on  the 
ground  that  the  jury  had  before  it  a  book  which  was  not  in  evidence. 
Motion  denied. 

See,  aUo,  163  N.  Y.  Supp.  574;  164  N.  Y.  Supp.  728. 

William  G.  Fhlippeau,  of  New  YQrk  City,  for  plaintiff. 
Maurice  Hotchher,  of  New  York  City  (Henry  S.  Mansfield,  of  New 
Yoric  City,  of  counsel),  for  defendant. 

FINELITE,  J.  The  jury  found  a  verdict  in  favor  of  the  defend- 
ant. The  plaintiff  thereupon  moved  to  set  it  aside  and  for  a  new  trial 
upcHi  the  ground  that  the  jury  had  before  it  a  book,  which  it  is  claimed 
was  not  in  evidence,  without  the  authority  of  the  court  or  the  attor- 
neys consenting  thereto. 

It  appears  from  the  facts  herein  that  the  action  was  brought  by  the 
plaintiff  under  and  pursuant  to  a  resolution  authorizing  and  empower- 
ing him  to  act  for  the  defendant  in  and  about  its  business  as  the  gen- 
eral counsel.  The  defendant  is  a  corporation  and  the  action  is  based 
ui>on  the  following  facts:  That  on  the  15th  day  of  November,  1915, 
the  plaintiff  and  the  defendant  entered  into  a  certain  agreement,  by 
the  terms  of  which  the  defendant  employed,  engaged,  and  retained 
the  plaintiff  as  its  general  counsel  at  a  salary  or  c(Hnpensation  at  the 
rate  of  $3,500  per  annum,  as  will  more  fully  appear  from  a  resolution 
duly  adopted  by  the  board  of  directors  of  the  defendant  at  a  stated 
meeting  thereof,  held  in  and  about  the  month  of  November,  1915. 
That  the  plaintiff  accepted  same  agreement  of  retainer  and  employ- 
ment, and  on  or  about  November  15,  1915,  entered  upon  the  discharge 
of  his  office  as  general  counsel  of  the  defendant,  and  continued  so  to 
act  and  render  such  services  as  such  general  counsel  up  to  and  in- 
cluding July  1,  1916,  when  said  agreement  was  canceled  by  mutual 
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consent  That  durine  the  period  above  described,  namely,  from  No- 
vember IS,  1915,  to  July  1,  1916,  there  became  due  and  payable  to  die 
plaintiff  from  the  defendant  for  salary,  as  the  plaintiff  contends,  by 
the  terms  of  said  resolution  or  agreement,  the  sum  of  $2,187.37,  on 
which  there  has  been  paid,  as  contended  by  the  plaintiff,  the  sum  of 
$700,  leaving  a  balance  of  $1,354.35,  inclusive  of  interest,  which 
amount  this  action  was  brought  to  recover. 

The  defendant's  answer  was  a  general  denial,  and  defendant  of- 
fered proof  to  the  effect  that  said  resolution  or  ai^eement  had  been 
tampered  with,  without  the  consent  of  the  board  of  directors.  Now, 
quoting  from  said  resolution  in  evidence,  it  appears  as  follows : 

"It  was  resolved  that  the  general  manager  receive  a  salary  of  fl,000  per 
annum,  and  resolved,  that  the  general  counsel  receive  a  salary  of  |3,S00  per 
annum,  but  that  the  said  general  counsel  was  not  to  draw  any  salary  until 
two  weeUs  from  the  date  hereof,  'or  untU  suoh  time  a$  certain  moncv*  ora 
rec^veA  fr<m  aate  of  <foofe.' " 

The  words  "or  untU  such  time  as  certain  moneys  are  received  from 
sale  of  stock/'  including  the  word  "thereafter,"  were  inserted  in  hand- 
writing; whereas,  the  other  part  of  said  resolution  was  in  typewrit- 
ing. The  defendant  charged  the  plaintiff,  and  proof  was  offered  on 
behalf  of  the  defendant  to  the  effect,  that  the  interlineation,  erasures, 
and  obliterations  in  said  resolution,  as  above  quoted  and  inserted  in 
writing,  were  not  in  said  resolution  at  the  time  that  it  was  adopted 
by  the  board  of  directors  at  the  stated  meeting.  The  resolution  as 
adopted,  and  as  contended  by  defendant,  as  to  t^ie  time  and  condition 
when  said  plaintiff  was  to  draw  salary,  reads  as  follows :  "That  plain- 
tiff was  not  to  draw  any  salary  for  two  weeks  from  the  date  hereof 
(of  resolution)  and  until  such  time  as  certain  moneys  coming  in  from 
sale  of  stock"  In  a  book  containing  "resolutions,"  and  known  as  the 
minute  book  of  the  business  and  transactions  of  the  defendant,  a  cer- 
tain resolution  therein  was  marked  in  evidence  merely  for  compari- 
son. The  other  book  that  was  marked  in  evidence  was  the  salary 
book.  No  contention  is  made  as  to  this  book,  but  the  contention  of 
the  plaintiff  is  that  the  jury  had. before  it  this  minute  book,  and  that, 
the  whole  book  being  before  the  jury,  the  jury  may  or  perhaps  have 
examined  the  said  minute  book  in  parts  other  than  the  resolution 
therein,  and  that  it  might  have  been  detrimental  to  the  rights  of  the 
plaintiff. 

[  1  ]  The  plaintiff,  in  one  instance,  quotes  the  law  correctly  as  fol- 
lows: 

"Fortunately  power  is  conferred  upon  the  trial  Justice  to  set  aside  a  verdict 
which  Is  manifestly  unjust.  While  thla  power  Is  cautiously  exercised,  the 
courts  will  never  hesitate  to  use  it,  If  the  ends  of  Justice  will  he  promoted 
thereby.  It  Is  a  question  not  controlled  by  any  Inflexible  rule,  but  one  which 
is  loft  to  the  sound  discretion  of  the  Judge,  'upon  a  careful  consideration  of  the 
peculiar  circumstances  of  each  case  and  the  determination  of  the  Inquiry 
whether  substantial  Justice  has  been  done'"  Barrett  v.  Third  Are.  R.  JU. 
40  N.  T.  628,  632;  People  v.  Glasgow,  30  App.  Div.  M-lNt,  S2  N.  X.  SapQ.  2*. 

So  it  has  been  held  that  a  trial  justice  may  set  aside  a  verdict  and 
grant  a  new  trial,  so  ihe  case  was  one  that  was  necessarily  submitted 
cm  the  facts  to  the  jury.  Larkin  v.  United  Traction  Co.,  76  App.  Div. 
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238,  78  N.  Y.  Supp.  538 ;  Ludeman  v.  Third  Ave.  R.  R.,  30  App.  Div. 
520,  52  N.  Y.  Supp.  310. 

[2]  The  pl^ntifF  contends  that  the  handing  of  the  minute  book  to 

the  jury  on  their  way  to  deliberate,  which  was  not  offered  in  evidence, 
required  a  new  trial  in  the  interests  of  justice;  that  said  act  would 
be  an  irregularity  and  an  improper  proceeding  if  such  book  was  in 
the  jury  room  and  read  by  the  jury  in  their  deliberations.  In  New 
York  &  New  Jersey  Ice  Lines  v.  Howell,  19  App.  Mv.  341,  46  N.  Y. 
Supp.  493,  the  court  held  to  the  contrary.  This  was  an  appeal  by  the 
plaintiff  from  the  order  entered  in  the  office  of  the  clerk  of  tihe  county 
of  New  York,  granting  the  defendant's  motion  to  set  aside  the  verdict 
of  the  jury  rendered  in  favor  of  the  plaintiff  and  granting  a  new  trial 
of  the  action.  The  court  (per  curiam)  said : 

"Upon  an  examination  of  the  record  in  this  case  it  appears  tbat  the  trial 
brief  of  the  plaintiff's  counsel  got  Into  the  Jury  room,  together  with  the  ex- 
hibits In  the  action,  entirely  without  the  knowledge  of  the  counsel  and  purely 
by  accident.  It  further  appears  from  the  affidavits  of  the  Jurors  that  none  of 
them  either  read  It  or  were  acquainted  with  Its  contents,  and  that,  therefore.  It 
eould  not  bare  had  any  Influence  upon  their  verdict  The  case  of  O'Brien  t. 
Merchants*  Fire  Ins.  C!o.,  38  N.  T.  Super.  Cfc.  482,  is  dted  hy  the  counsel  for 
the  respondent  as  a  case  practically  on  all  tours  with  the  case  at  bar,  the 
counsel  stating  that  none  other  can  be  dted  that  Is  more  apropos.  Some  ex- 
tracts are  then  given  from  the  (pinion,  but  certain  features  which  are  allud- 
ed to  therein,  and  which  clearly  distinguish  the  case  cited  from  the  one  at 
bar,  seem  to  be  carefully  excluded.  It  appeared  from  this  opinion  that  two 
of  the  Jurors  stated  to  the  plaintiff's  counsel  that  they  had  read  the  paper  in 
question  In  the  Jury  room,  and  apparently  the  only  affidavit  against  this  prop- 
osition was  that  of  the  Juryman  who  carried  the  books  Into  the  Jury  room. 
He  stated  that  he  laid  the  books  on  the  table  in  the  ro<»n.  and  that  they  re- 
mained there  doxlng  tbe  wttre  deliberatloim  of  the  Jury,  and  that  no  <me.  so 
far  u  be  knew  or  believed,  examined  ^tber  of  the  books  or  their  contents,  or 
saw  the  paper  Inside  the  small  book,  and  that  neither  the  paper  nor  its  con- 
tents were  alluded  to  in  the  discussion.  Here  the  extract  stops.  The  oplnlmi, 
however,  continues:  Ttds  may  be  quite  correct,  and  yet  it  falls  to  show  that 
the  paper  was  not  seen  or  read  by  some  of  the  Jury.  His  affidavit  simply 
shows  that  he  failed  to  observe  any  of  the  Jury  reading  It.'  In  the  case  at  bar 
every  Juryman  has  sworn  that  he  had  not  read  the  pai>er,  and-  did  not  know 
its  contents. '  mien  the  colloquy  which  occurred  between  the  plaintiff's  counsel 
and  the  foreman  of  the  Jury  appears,  in  whldi  certain  statements  of  some 
other  of  the  Jurors  were  ^ven,  and  the  court  say:  'Even,  it  weight  is  attached 
to  this  conversation  after  the  verdict,  it  falls  to  show  that  the  paper  was  not 
read  by  any  of  the  Jury.  It  simply  shows  that  two  or  three  of  the  Jury 
stated,  In  the  presence  of  the  others,  that  the  pa[>er  was  not  read  by  any  Juror' 
—&  case  entirely  different  from  the  one  at  bar.  In  that  case  the  paper  was 
seen  by  some,  and  perhaps  by  all,  of  the  Jurymen,  and  the  presumption  seems 
to  be  that  it  was  read  wholly  or  in  part,  or  referred  to  by  some  one  of  those 
who  saw  it.  It  seems  to  us  that  It  would  be  difficult  to  find  two  cases  upon 
the  same  subject  vrtdcb  wen  so  radically  different  In  all  their  essoiUal  fea- 
tures." 

The  order  was  reversed,  and  the  verdict  reinstated. 

In  Mitchell  v.  Carter,  14  Hun,  448,  a  motion  was  there  made  to 
set  aside  a  verdict  bo:au5e  the  minutes  of  the  trial  justice  were  found 
in  the  possession  of  tho  jury  when  the  case  was  being  considered  by 
them.  Some  of  the  jurors  read  portions  of  the  minutes,  while  others 
attempted  to  do  so,  but  could  not  read  them.    In  this  instance  the 
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court  was  justified  in  setting  aside  the  verdict  and  granting  a  new  trial, 

and  stated  further: 

"It  is  tbe  policy  at  tbe  I&w  to  watch  over  the  deliberations  of  the  Jury,  and 
to  guard  them  fnm  all  tmpresdona  and  Influences  in  respect  to  the  Issues  in- 
volved not  derived  from  a  trial  in  open  court.  In  the  presence  of  the  parties 

and  their  connsel,  where  ample  opportunity  is  given  to  object  to  the  admis- 
sion of  any  evidence  or  comments  not  sanctioned  by  the  law.  •  •  •  Slii^t 
drcumstfinccs  and  inconsiderable  observations  may  sometimes  Inflnence  a 
juror's  mind.  •  •  •  Private  communication  to  a  Jury  Is  very  properly  and 
strongly  condemned  by  Johnson,  J.,  In  Watertown  Bank  &  h.  Co.  v.  Mix.  51  K. 
T.  501.  The  burden  of  showing  improper  communications  or  observations.  In 
writing  or  otherwise,  should  not  be  thrown  upon  a  defeated  party,  who  chal- 
lenges an  irregularity  ocrurring  In  the  deliberation  hours  ot  a  retired 
jury.    •  ♦ 


In  Elliott  V.  Luengene,  17  Misc.  Rep.  78,  at  page  83,  39  N.  Y.  Supp. 
850,  at  page  854,  the  court  stated : 


"The  paper  was  then  before  them  in  the  lory  room,  seen  by  some  and  per- 
haps by  all  of  them,  and  the  presumption  must  be,  (n  the  absence  of  more  con- 
vincinff  proof  to  the  contrary  than  that  presented,  that  it  was  read  wholly  or 
in  part  and  referred  to  by  some  one  of  those  who  saw  it.  It  icat  competent 
for  the  plaintiff  to  offer  the  affidavits  of  the  jury  to  sustain  the  vrrdiet  bp 
ahoieinff  that  the  paper  teas  net  read.    This  the  plaintiff  omitted  to  do. 

•  •  *  I  am  satisfied  that  this  paper  was  not  lotenttonnlly  given  to  the 
Jury  by  the  plaintltrs  attorney,  and  was  given  only  In  the  manner  stated  by 
him.  It  was  still  a  serions  mistake  and  an  improper  communication  to  the 
jury,  and  <me  for  which  the  vei'dlct  should  he  set  aside.  The  tendency  is  to 
look  with  distrust  upon  all  Irregularities  and  communications  with  jurors, 
whether  at  the  trial  or  after  they  have  withdrawn  to  their  room  to  consider 
the  verdict.   The  verdict  for  the^'e  reasons  alone  should  be  set  aside." 

The  plaintiff  relies  upon  the  case  of  Bates  v.  Preble,  151  U,  S.  149, 
14  Sup.  Ct.  277,  38  L.  Ed.  106,  where  a  verdict  of  the  jury  was  set 
aside  and  a  new  trial  granted.  A  different  question  arose  in  this  case. 
The  jury  were  instructed  by  the  court  that  but  tiiree  pages  of  a  cer- 
tain book  were  in  evidence  and  were  tcAd  not  to  examine  the  remain- 
ing part  of  the  book ;  but  the  court,  however,  set  the  verdict  aside  on 
the  ground  that  there  was  no  evidence  to  sustain  the  verdict  in  favor 
of  the  plaintiff  as  rendered  by  the  jury,  and  for  that  reason  granted 
a  new  trial. 

In  Broadway  Building  Co.  v.  Saladino,  81  Misc.  Rep.  73,  142  N. 
Y.  Supp.  1076,  a  motion  was  made  for  a  new  trial  and  to  set  aside 
the  verdict  upon  the  ground  that  one  of  the  jurors  admitted  to  the 
losing  party  that  he  was  coerced  into  consenting  to  the  verdict  because 
he  feared  ^at  the  jury  would  be  locked  out  overnight.  The  court  held 
that: 

*'Under  the  rule  affidavits  of  Jurors  are  inadmissible  to  impeach  their  ver- 
dict or  show  misconduct  in  tbe  jury  room.  Tbe  atUdavlts  of  Jurors  are  In- 
admissible to  show  that  they  were  induced  by  another  Juror  to  believe  that  a 
verdict  in  favor  of  one  party  and  against  the  other  was  a  proper  verdict. 

•  •  •  *If  litigants  may  sit  by  and  acquiesce  In  every  part  of  the  trial,  and 
then  overturn  verdicts  uixm  the  athdarlts  of  weak  and  vacillating  jurors  tliat 
they  have  misunderstood  or  misamdted  the  instructions  of  the  court,  there 
would  be  an  end  of  orderly  administration  of  the  law,  and  trial  by  jury  would 
be  a  farce.*  •  •  •  Affidavits  of  jurors  can  only  be  entertained  by  the 
court  after  the  rendition  of  a  verdict  to  vphold  the  same.  This  is  the  only 
instance  where  aftidavlta  can  be  presented  for  the  purpose  of  maintainiiv  the 
verdict  as  found  by  the  Jury." 
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Zint  V.  Mulligan,  140  App.  Div.  231,  124  N.  Y.  Supp.  1016: 

*'  •  •  •  There  are  reasons  of  public  policy,  why  jurors  should  not  be 
heard  to  impeach  their  verdicts,  whether  by  showing  their  mistakes  or  their 
mlifcondnct  Neither  can  they  properly  be  permitted  to  declare,  with  a  view  to 
affect  their  verdict,  an  Int^t  dlfferrat  from  that  actually  expressed  by  the 
verdict  as  rendered  In  open  omrt"  Dalrymple  t.  Wllliama,  63  N.  T.  361-363, 
20  Am.  Bep.  544. 

And  as  was  said  in  that  case: 

"Id  earl7  times  the  pains  and  penalttes  vtalted  upon  jurors  tor  false  Terdlcts 
furnished  an  additional  reason  why  th^  should  not  be  allowed  to  Impeach 
them."  Watts  t.  Brains,  Crow.  Ellz.  778;  Clmn  t.  Smith,  5  Hill.  560;  Ex 
parte  Caykendoll,  6  Cow.  53;  People  v.  Columbia,  Common  Pleas,  1  Wend. 
2S7;  Jackson  v.  Williamson,  2  T.  R.  281;  Davis  v.  Taylor,  2  Chitty,  208; 
Vaisft  V.  Delaval,  1  T.  R.  11 ;  Castle  t.  Greenwich  Kre  Ins.  Co.,  45  N.  T. 
Supp.  901;  Moses  v.  Central  Park,  &c.,  R  R,,  3  Mist  Bep.  322,  23  N.  T. 
Supp.  23. 

"Affidavits  of  Jurors  can  only  be  entertained  by  the  court  after  rendition 
of  a  verdict  to  uphold  the  same."  Webber  v.  Reynolds.  32  App.  Div.  248,  52  N. 
Y.  Supp.  1007;  Halght  v.  City  of  Klmlra,  42  App.  Div.  391,  59  N.  T.  Supp. 
193;  BufTalo  Structural  Co.  v.  Dickinson,  98  App.  Div.  355,  90  N.  T.  Supp.- 
268 ;  Ghuz  t.  Met.  St  Ry.,  84  N.  Y.  Supp.  914 ;  Thomas  v.  Chapman.  45  Barb. 
96;  Dlttman  t.  City  of  N.  Y..  58  Misc.  Bep.  52,  110  N.  Y.  Supp.  40;  Hunor  t. 
Housel,  128  App.  Div.  8<n,  118  N.  Y.  Supp.  163;  Gregory  v.  Bijou  Theatre  Co., 
138  App.  DlT.  590,  122  N.  Y.  Supp.  1065. 

In  Nance  v.  Kaufman,  123  N.  Y,  Supp.  957,  a  motion  was  made 
to  set  aside  the  ver(Uct  upon  the  ground  tJiat  some  of  the  jurors  had 
talked  with  a  stranger  about  the  case  pending  its  trial  and  had  ex- 
pressed an  opinion.  The  trial  judge  set  the  verdict  aside,  but  the  Ap- 
pellate Term  reversed  the  order  and  said : 

"Furthermore,  all  the  Jurors  in  an  atHdavit  deny  the  occurrence  of  the 
incident  In  whole  or  In  part,  and  all  assert  that  their  verdict  was  based  solely 
on  the  evldoice  adduced  In  court,  and  the  sixth  Juror  adds  an  alfldavU  specifi- 
cally denying  the  occurrence."  Held  that  the  ordw  granting  a  new  trial 
should  be  reversed. 

The  burden  is  upon  the  defendant,  bcin^  the  successful  party,  to 
prove  clearly  that  the  book  which  was  submitted  to  the  jury  for  com- 
parison with  the  resolution  was  only  examined  in  one  instance,  as  they 
were  instructed  by  the  court,  and  that  was  only  to  compare  the  same 
with  the  resolution  on  which  the  action  was  predicated.  The  affidavits 
of  each  and  every  juryman  to  the  effect  that  he  did  not  examine  any 
other  part  of  said  minute  book  must  be  submitted.  N.  Y.  &  N.  J.  Ice 
Lines  v.  Howell,  19  App.  Div.  341,  46  N.  Y.  Supp.  493. 

After  the  rendition  of  the  verdict  in  the  case  at  bar,  and  before 
plaintiff  made  the  motion  for  a  new  trial  herein,  one  of  the  jurors 
had  died,  and  in  opposition  to  the  moticm  the  defendant  presents  an 
affidavit  made  by  one  of  the  jurors  to  the  effect: 

"That  thiB  said  minute  book  was  In  the  Jury  room,  and  that  the  only  portion 
of  said  minute  book  that 'was  examined  at  all  was  one  page  of  said  minute 
book,  which  was  referred  to  during  the  course  of  the  trial  as  the  'mutilated 
resolntlm,*  on  which  there  was  a  lot  of  scratching  out  In  Ink,  and  It  was 
marked  In  evidence  as  Defendant's  Bxhlblt  G.  That  the  Jury  did  not  even  read 
that  particular  page,  but  they  only  looked  at  It  for  the  purpose  of  compering 
the  scratches  and  ink  xnarks,  as  Instructed  by  the  Judge,  and  no  other  page  In 
the  minute  book  was  examined  or  read.  Also^  the  Jury  zead  and  examined  the 
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lesolutloa  on  which  the  action  was  brought,  but  that  page  was  not  bound  lo 
the  minute  book  when  it  was  in  the  Jury  room.  The  Jury  examined  do  other 
pages  or  portions  of  the  mlnnta  hook." 

The  remaining  ten  jurors  state  that  they  have  read  the  affidavit  of 
the  juror  making  the  same;  that  the  statements  contained  in  said  af- 
fidavit are  correct;  that  they  signed  and  acknowledged  their  statement 
to  that  effect.  The  defendant  herein  has  fully  complied  with  the  prac- 
tice in  so  far  as  to  submit  all  necessary  affidavits  to>  uphold  the  verdict, 
and  from  the  reasoning  of  the  authorities  above  cited  the  better  prac- 
tice is,  and  should  be  followed,  to  uphold  verdicts  where  substantial 
justice  has  been  done  and  no  errors  have  been  committed  which  would 
be  prejudicial  to  the  rights  of  the  parties. 

The  motion  for  a  new  trial  must  therefwe  be  denied.  Order  signed. 


CHAMBERS  t.  STERLING  AUTOMOBILE  MFG.  CO.,  Inc. 
(City  Court  of  New  York,  Trial  Term.   April  23,  1917.) 

1.  Alteration  of  Inbtbuuient8  9s>27(2) — Rurden  of  Proof. 

In  an  action  on  a  mutilated  instrument,  plaintiff  has  Hie  burden  of 
proving  absolutely,  and  satlsf^-ing  the  jury,  that  the  instrument  on 
which  he  based  his  claim  had  not  been  tampered  with  and  was  five 
from  the  taint  <rf  fiand. 

[Ed.  Note.— For  other  cases,  see  Alteration  of  Instruments,  Cent  Dig. 
H  240.  241.  243-247.] 

2.  Altrbatioi*  of  Instscubntb  ^»19— Effect. 

Where  a  party  alters  an  Instrument  in  a  material  part  to  his  own  ad- 
vantage after  its  execution,  he  can  recover  neither  as  upon  the  instru- 
ment as  altered  nor  upcxi  the  instmmcut  as  it  originally  was. 

[Ed.  Note. — ^For  other  cases,  see  Alteration  of  Instraments,  Cent  Dig. 

H  114r-121.] 

3.  Appbai,  and  Errob  «s>882r8)~BsviBw— Habmuss  Erbob. 

Plaintiff  cannot  complain  of  the  admission  of  evidence  as  to  a  par- 
ticular fact,  where  bis  own  counsel  read  In  evidence  a  letter  disclosing 
SDch  fact 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  H  SfiOT, 

3598.] 

4.  Tbial  ^=»140(1) — Pbovikcb  op  Jubt. 

Where  there  is  a  fair  conilict  In  the  evidence,  and  tlte  credibUlty  of 
witnesses  Is  Involved,  the  question  is  for  the  Jury. 
[Ed.  Note.~For  other  cases,  see  Trial,  Cent.  Dig.  {  334.] 

B.  New  Trial  <8=371 — Kvidknce— Allowance. 

Where  the  evidence  was  so  evenly  balanced  that  reasonable  men 
might  differ,  and  depended  upon  the  question  of  the  credibility  of  wit- 
nesses, etc.,  the  court  is  not  warranted  tn  setting  aside  a  Terdlct  as 
against  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Gent  Dig.  |f  144,  145.] 

Action  by  Charles  Chambers  against  the  Sterling  Automobile  Man- 
ufacturing Company,  Incorporated.  There  was  a  verdict  for  defend- 
ant, and  plaintiff  moves  to  set  it  aside.  Motion  to  set  aside  the  ver- 
dict and  for  new  trial  denied. 

See,  also,  163  N.  Y.  Supp.  574;  164  N.  Y.  Supp.  723.  
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William  G.  Phlii^eau,  of  New  York  City,  for  plaintiff. 
Maurice  Hotchner,  of  New  York  City  (Henry  S.  Mansfield,  of  New 
York  City,  of  counsel),  for  defendant. 

FINELITE,  J.  Plainti^f  moves  to  set  aside  the  verdict,  which  was 
in  favor  of  the  defendant,  upon  the  ground  that  the  same  was  against 
the  weight  of  evidence,  and  also  for  alleged  errors  committed  on  the 
trial  hereof.  The  action  was  brought  upon  a  certain  mutilated  paper, 
wherein  the  plaintiff  claimed  that  a  balance  was  due  him  in  and  by 
said  paper,  which  was  in  the  form  of  a  resolution,  wherein  he  was  to 
act  as  general  counsel  for  the  defendant.  The  defendant  is  a  corpo- 
ration. Said  paper,  as  plaintiff  contends,  was  evidence  to  the  effect 
to  show  that  there  was  a  balance  due  him  in  and  about  the  sum  of 
$1,354.35,  inclusive  of  interest. 

A  question  of  fact  was  presented  by  the  evidence  which  was  sub- 
mitted to  the  jury.  The  resolution  in  question  was  typewritten.  At 
and  near  the  end  thereof  words  were  written  therein  in  referent*  to 
the  time  and  upon  certain  conditions  when  said  plaintiff  was  first  to 
draw  any  salary  as  such  general  counsel.  The  defendEUit  contends, 
and  oiTered  proof  to  the  effect,  that  plaintiff  was  not  to  draw  any 
salary  until  two  weeks  from  the  date  "hereof"  (referring  to  the  date 
of  said  resolution),  and  until  certain  moneys  are  received  from  sale 
of  stock  (referring  to  the  stock  of  said  defendant  corporation).  There 
is  interlined  in  handwriting  in  said  resolution  after  the  word  "here- 
of" the  words  "•or  until  such  time  as  certain  moneys  are  received  from 
sale  of  stock"  the  same  bein^  in  a  disjunctive  form— defendant  con- 
tending that  the  words  were  mserted  after  the  resolution  was  passed, 
and  not  inserted  at  the  meeting  of  the  board  of  directors ;  the  plain- 
tiff contending  the  words  quoted  were  inserted  before  the  resolution 
was  passed.  This  question,  being  in  conflict,  was  submitted  to  the 
jury  for  their  deliberation.  A  further  paper,  marked  Defendant's 
Exhibit  C,  was  offered  in  evidence  for  comparison  solely  as  to  mutila- 
tions, no  opposition  being  made  thereto. 

[1,2]  As  to  the  said  paper,  the  so-called  resolution,  the  burden  was 
upon  the  plaintiff  to  prove  absolutely  and  to  satisfy  the  minds  of  the 
jury  that  it  had  not  been  tampered  with  and  that  it  was  free  from 
the  taint  of  fraud.  Gowdey  v.  Robbins,  3  App.  Div.  353,  38  N.  Y. 
Supp.  280;  Farmers'  Loan  &  Trust  Co.  v.  Siefke,  144  N.  Y.  355,  39 
N.  E.  358.  It  appeared  from  the  evidence  herein  and  from  said  ex- 
hibit (resolution)  that  it  has  been  materially  altered,  and  it  has  been 
held  that  where  a  party  alters  an  instrument, in  a  material  part  to  his 
own  advantage  after  its  execution  he  can  recover  neither  upon  the 
instrument  as  altered  nor  upon  the  instrument  as  it  originally  was,  and 
the  obligation  upon  the  original  instrument  cannot  be  enforced.  Meyer 
V.  Huneke,  55  N.  Y.  412,  417;  Columbia  XHstilling  Co.  v.  Rech,  151 
App.  Div.  128,  135  N.  Y.  Supp.  206;  Crawford  v.  West  Side  Bank, 
100  N.  Y.  50,  2  N.  E.  881,  53  Am.  Rep.  152.  The  reason  of  this  rule 
is  cleaj-ly  stated  in  ColumHa  Distilling  Co.  v.  Rech,  supra,  as  follows : 

"It  is  necessary  that  the  law  should  Impose  this  forfeiture  of  the  debt  It- 
self upon  one  who  fraudulently  tampers  with  the  instrument  which  evidences 
or  secures  it  ;  and  It  is  done  upon  the  principle  that  'no  luau  should  be  permit- 
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ted  to  take  tbe  <!bance  of  gain  by  the  commlatdon  of  a  fraud,  without  nianlnf! 
the  risk  of  loss  in  the  case  of  detection.'  *  *  *  'It  la  for  the  purpose  of 
discouraging  such  attempts  that  tbe  lav  denies  relief  to  a  plaintiff  who  comes 
Into  court  with  his  hands  soiled  with  a  fraud  so  Inexcusable.' " 

[3-5]  The  plaintiif  contends  an  error  was  committed  in  allowing 
evidence  to  the  effect  that  the  plaintiff  had  a  stock  interest  in  the  de- 
fendant, and  contends  that  the  same  was  admitted  in  evidence  over  the 
objection  of  the  plaintiff.  It  appears  further  from  the  evidence  that 
a  certain  letter,  whidi  recites  that  the  plaintiff  did  have  a  stock  in- 
terest in  said  corporation,  which  was  marked  Defendant's  Exhibit  B. 
and  which  was  addressed  to  the  board  of  directors,  wherein  and 
whereby  he  wrote  to  the  defendant  that  he  was  willing  to  surrender 
his  said  stock  that  he  held  on  certain  conditions,  as  stated  in  said  letter 
marked  in  evidence,  and  which  letter  was  read  by  plaintifTs  counsel 
to  the  jury,  showed  that  the  plaintiff  did  have  an  interest  in  between 
4,000  and  6,000  shares  of  the  stock  of  the  defendant  corporation. 
The  evidence  of  the  indebtedness  and  the  mutilation  of  the  resolution 
was  in  conflict,  in  so  far  that  a  question  of  fact  was  presented  the 
evidence  for  the  jury  to  decide.  Where  there  is  a  fair  conflict  in  the 
evidence,  where  there  are  witnesses  on  either  side  whose  credibility  is 
to  be  determined,  especially  where  witnesses  are  parties  to  or  inter- 
ested in  the  action,  where  there  are  documents,  papers,  and  letters, 
and  circumstances  sworn  to  by  witnesses,  the  effect  of  which  is  to  be 
determined  and  the  inferences  from  which  are  to  be  drawn,  the  ques- 
tion of  fact  must  be  determined  by  the  jury,  and  not  by  the  court. 
These  principles  of  law  are  so  well  settled  that  they  are  now  elemen- 
tary, and  where  die  evidence  in  a  case  is  so  evenly  balanced  that  rea- 
sonable men  might  differ  as  to  the  inference  to  be  drawn  therefrom, 
and  it  is  fairly  submitted  to  a  jury,  the  court  may  not,  in  the  exercise 
of  its  discretion,  set  aside  the  verdict  reached  as  against  the  weight 
of  evidence.  Layman  v.  Anderson,  4  App.  Div.  124,  38  N.  Y.  Supp. 
883 ;  Von  Der  Born  v.  Schultz,  104  App.  Div.  94,  93  N.  Y.  Supp.  547 ; 
Cox  v.  Halloran,  82  App.  'Div.  639,  640,  81  N.  Y.  Supp.  803 ;  Messinger 
V.  Antokolitz,  74  Misc.  Rep.  588,  589,  134  N.  Y.  Supp.  555. 

The  jury  concluded  by  their  verdict  that  the  plaintiff  did  not  oome 
into  court  with  clean  hands ;  that  the  paper  was  mutilated  wiftout  the 
consent  of  the  defendant  board  of  directors.  Hie  verdict  of  the  jury 
should  not  be  disturbed. 

Motion  to  set  aside  the  verdict  and  for  a  new  trial  must  therefore 
be  denied.  Settle  order  on  one  day's  notice. 


(98  Hlsc.  Bep.  487) 

JONES  T.  RB™g. 
(Oneida  County  Court.   January,  1917.) 

1.  Contempt  <©=>20 — Gbodkds — Viot.atiow  of  Dibkction. 

Under  Code  Civ.  Proc.  S  2457.  a  contempt  of  court  may  not  be  predi- 
cated upon  aDythtng  except  a  violation  of  a  specific  dlrectiw  of  a  judge 
or  referee,  personally  delivered  to  the  respondent 

[Ed.  Note.— For  other  cases,  see  Contempt,  OenL  Dig.  Sfi  CS-62.] 
^sFot  otlt«r  CUM  iM  same  topic  A  KBT-NUHBBR  In  ftll  Ker-Nnmbend  DtsMU.*  Iad«x«» 
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2,  GONTBUPT  ^»26 — SOUUABT  PBOOBBDnrO — NONAPPEABANCE.  * 

Where  a  judgment  debtor  In  summary  proceedings  signs  a  stipulation, 
pursuant  to  which  his  examination  Is  adjourned  to  a  particular  date,  and 
tbereln  waives  the  referee's  direction  to  appear  at  the  time  and  place  of 
adjoumment,  and  agrees  to  perscmally  appear  then,  and  falls  to  do  so,  and 
wbere,  on  miotion  to  punish  blm  for  contempt,  it  does  not  appear  from 
the  record  that  the  referee  erer  adjourned  the  proceeding  to  the  date 
fixed  by  the  stipulation,  although  he  convened  at  that  time  and  took  the. 
Judgment  debtor's  defoult,  the  motton  will  be  denied. 

[Ed.  Note.— For  other  cases,  see  Contempt,  Cent.  Dig.  SS  19,  80.] 

Summary  proceedings  by  Owen  h.  Jones  against  Joseph  F.  Rettig. 
Motion  to  punish  defendant  for 'contempt  denied. 

Pritchard  &  Deecke,  of  Utica,  for  the  motion. 

HAZARD,  J.  An  order  in  supplementary  proceedings  was  granted 
by  me  on  November  22,  1916,  returnable  November  25th.  On  that 
day  the  defendant  appeared  before  the  referee.  It  does  not  appear 
that  he  was  sworn,  but,  as  the  record  shows,  upon  his  request  the  mat- 
ter was  adjourned  to  December  27th.  It  seems  that  on  the  26th  of 
December  the  judgment  debtor  appeared  at  the  office  of  plaintiff's  at- 
torney and  signed  the  following  stipulation : 

"[Title  of  action.]  It  Is  hereby  stipulated  and  agreed  by  the  undersigned. 
Judgment  debtor  la  the  above-entitled  proceeding,  that  the  hearing  In  this 
matter  set  down  for  10  a.  m,  December  27,  1916,  32  Utlca  City  National  Bank 
Building,  Utica,  N.  Y.,  before  E.  Earl  Jones,  referee,  be  adjourned  to  10  a.  m. 
December  30,  1916,  at  the  same  place,  and  the  undersigned  hereby  waives 
direction  of  said  referee  to  appenr  at  said  last-mentioned  time  and  place,  and 
agrees  to  appear  at  said  last-mentioned  time  and  {dace  In  person. 

"[Signed]  Jos^h  F.  Rettig,  Judgment  Debtor." 

This  instrument  was  also  acknowledged  before  a  notary  public.  On 
the  30th  of  December  defendant  failed  to  appear,  and  this  motion  is 
made  to  punish  him  as  for  a  contempt  of  court  because  of  such  failure. 

It  will  be  observed  that  no  directions  to  appear  upon  the  date  when 
default  was  taken  were  made  by  the  court  or  by  the  referee;  but  the 
judgment  creditor's  attorneys  insist  that  it  is  inferentially  a  contempt 
of  the  court's  order,  and  cite  as  authority  for  the  proposition  Bradn. 
Supp.  Pro.  (2d  Ed.)  197;  Parker  v.  Hunt,  15  Abb.  Prac.  (N.  Y.)  410, 
note ;  People  ex  reL  Mace  v.  Oliver,  66  Barb.  (N.  Y.)  570.  ■  Inciden- 
tally, the  dictum  in  Bradner  is  founded  upon  the  case  of  Parker  v. 
Hunt.  I  do  not  think  that'case  is  to  be  regarded  as  authority  for  the 
order  asked  herein.  It  was  decided  in  the  year  1863,  and  at  that  time 
the  authority  for  punishment  for  contempt  was  found  in  section  302 
of  the  Code  of  Procedure,  which  read : 

"If  any.  person,  party  or  witness  disobey  an  order  of  the  Judge  or  referee, 
duly  served,  such  person,  imrty  or  witness  may  be  punished  by  the  Judge,  as 

for  a  contempt." 

People  v.  Oliver  was  decided  in  1873,  when  the  same  Code  provi- 
sion was,  I  think,  in  force.  In  the  latter  case  it  is  not  at  all  clear  wheth- 
er the  adjournment  in  question  by  agreement  was  made  in  the  ab- 
sence of  the  defendant,  but  we  will  assume  that  it  was. 
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[1]  Secti6n  302  has  long  since  been  abrogated,  and  the  authority 
for  punishing  for  contempt  is  now  found  in  section  2457  of  the  Code 
whidi  provides : 

"A  person  who  refuses,  or  wltbout  autUcl^t  excuse  neglects,  to  obey  an 
order  of  a  Jadge  or  referee,  made  pursuant  to  the  last  two  sectliMis,  or  to 
any  other  provision  of  this  article,  and  duly  served  upon  talm,  or  an  oral  di- 
rection, given  directly  to  him  by  a  Judge  or  referee,  In  the  course  of  the 
special  proceedings  •  •  *  may  be  punistied  by  the  Judge  *  *  *  us 
for  a  contempt." 

This  language  is  plain  and  explicit,  and  differs  considerably  from 
that  of  the  old  section  302.  According  to  our  present  law,  as  above 
quoted,  it  seems  to  me  clear  that  a  defendant  in  supplementary  pro- 
ceedings can  be  punished  only  for  a  violation  of  an  order,  either  oral 
or  in  writing,  given  to  him  by  a  jvidge  or  referee. 

[2]  In  tlw  present  case  all  he  has  violated  is  bis  stipulatifMi — his 
own  agreement.  No  ofBcial  had  ever  directed  htm  to  ^>pear  before 
the  referee  on  December  30th.  It  does  not  appear  from  the  record 
that  the  referee  ever  adjourned  the  proceedings  to  December  30th, 
although  he  convened  at  Uiat  time  pursuant  to  the  stipulation,  and  took 
a  default.  I  do  not  believe  that  this  defendant  can,  or  at  least  should, 
be  punished  as  for  a  contempt  of  court  simply  for  failing  to  do  as 
he  agreed.  Proceedings  of  this  nature  are  drastic  in  their  character, 
and  may,  and  often  do,  result  in  the  imprisonment  of  the  defendant  I 
do  not  believe  that  a  contempt  should  be  predicated  upon  anything 
except  a  violation  of  a  specific  direction  of  a  judge  or  referee  de- 
livered personally  to  the  defendant  The  application  must  therefore 
be  denied. 

Application  denied. 


HABB  T.  NBW  YOBK  TBLBPUUNB  CX>. 
(Rensselaer  County  Court  April  16,  1917.) 

1.  TXL10BAFH8  AND  TeXBPHONU  9=332 — ijEBVICB  CONTRACT — CORSTBUCnOlT. 

A  telephone  contract  for  a  fixed  term,  and  thereafter  until  terminated 
by  written  notice,  and  providing  for  monthly  paymmts  in  advance  dnt^ 
Ing  the  term,  requires  advance  payments  between  the  fixed  term  and 
notice  of  termination,  eapedlally'  wbwe  paitlei  had  acted  on  that  iu- 
terpretaUon. 

[Ed.  Note.— For  otlier  cases,  aee  Tetegrapha  and  Tti^bonea,  Ooit  Dig. 

i  i8.i 

2.  Telegbaphs  asd  Telepuowvb  ^»S2— Patuitt  in  ADTAnO— Bxabohabi^ 

NS8S. 

A  requiremoit  that  telephone  subscribers  jfoy  monthly  In  advance  Is 
reasonable. 

[KU.  Note.— For  other  cases,  see  Telegraphs  and  Td^cHies,  Cent  Dig. 

i  18.] 

8.  Teleobaphs  and  Telephone  $=^32 — Chabges — Implied  Oontbact. 

Under  a  telephone  contract  for  a  fixed  period,  and  thereafter  until 
terminated  by  written  notion  and  requiring  mimtbly  paymmts  in  ad- 
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ranee,  at  least  during  the  fixed  period,  there  is  an  implied  cmtract  to  pay 
In  advance  between  dxed  period  and  notice  of  termlnadon. 
[Ed.  Note. — For  otbtt  cases,  see  Telecrai^  and  Telephones,  Gent  Dig. 

i  18.] 

4.  TBOIGBAPBS  and  TEUFHONKS  9a»3!l(3) — DlSCOHnNtTANCK  OF  Sebvice. 

Where  a  telephone  subscriber  breadied  his  contract  by  falling  to  pay 
charges  monthly  in  advance,  the  company  could  dlscontlnne  his  service. 
[EM.  Note. — For  other  cases,  see  Telegraphs  and  Telephones,  Gent.  Dig. 

i  21.1 

5.  WOBK  AND  liABOK  ^»14(1) — TEIXPHOinS  CBABGES — QUANTDIC  BlKBUTT. 

Where  a  telephone  subscriber  breached  his  contract  by  refusing  to  pa.v 
charges  monthly  In  advance,  the  company  could  recover  upon  quantum 
meruit. 

[E^d.  Note. — For  other  cases,  see  Work  and  lAbor,  Gent.  Dig.  f  31.] 
Appeal  from  City  Court  of  Troy. 

Action  by  Evanetta  Hare  against  the  New  York  Telephone  Com- 
pany.  Judgment  for  {daintiff,  and  defendant  appeals.  Reversed. 

RUSSEIylv,  J.  This  is  an  appeal  from  a  judgment  entered  in  the 
above-entitled  action  in  the  City  Court  of  Troy,  N.  Y.,  on  tihe  15th 
day  of  January.  1917,  against  the  defendant,  for  the  sum  of  $150  and 
costs. 

This  action  was  brought  for  the  recovery  of  damages  from  the 
defendant  for  failing  to  furnish  telephone  service  to  the  plaintiff  and 
for  removing  its  telephone  apparatus  from  the  residence  of  the  plain- 
tiff. On  July  26,  1916,  the  defendant,  claiming  that  there  was  due 
to  it  from  the  plaintiff  the  sum  of  $2  for  rent  and  36  cents  for  tolls, 
discontinued  the  telephone  service  from  the  plaintiff's  resident.  On 
or  about  August  15,  1916,  the  defendant  removed  its  telephone  ap- 
paratus from  the  residen<%  of  the  plaintiff,  although  the  plaintiff  of- 
fered to  pay  the  sum  of  $1.71  on  account  of  the  amount  due  for  tele- 
phone rental  from  July  1,  1916,  to  July  26,  1916,  besides  36  cents  for 
tolls  on  or  about  August  7,  1916.  The  plaintiff  refused  to  sign  a  new 
contract  for  the  restoration  of  the  service,  claiming  that  she  had  not 
broken  the  contract  and  wanted  no  other  contract.  The  contract  in 
part  reads  as  follows : 

"The  subscriber  herein  requests  the  New  York  Telephone  Company  to  fur- 
nish at  her  residence  29  Eighth  street,  Troy,  N.  X.,  the  telephone  facilities 
and  amoant  of  local  service  In  connection  therewith  described  in  A  on  the 
reverse  hereof,  for  a  term  beginning  with  the  establishment  of  service  anrl 
ending  one  year  from  the  1st  day  of  the  following  month,  and  thereafter  un- 
til terminated  by  ten  days'  notloe  In  writing  by  either  party  to  the  oth- 
er. •  • 

Under  terms  and  conditions  No.  1,  the  contract  reads  as  follows: 

"During  the  term  beginning  with  the  establishment  of  service  and  ending 
one  year  from  the  Ist  day  of  the  following  month:  W  For  the  telepbone 
faculties  and  service  specified  In  A  on  the  reverse  hereof  at  the  rates  spedtied 
thereunder,  payable  In  equal  Installments  monthly  in  advance  and  pro  rata 
for  any  fractional  i>eriod.   •  • 

[1]  In  construing  this  contract,  and  in  arriving  at  the  intent  and 
understandix^  of  the  parties  thereto,  it  is  essential  to  construe  the  con- 
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tract  as  a  whole.  It  is  a  contract  entered  into  between  the  telephone 
company  and  many  thousands  of  people.  The  company  has  exercised 
its  power  to  print  terms  of  the  contract,  and  this  printed  contract  has 
been  accepted  generally  1^  the  people  who  use  the  service  of  its  tel- 
ephone. It  is  generally  understood  by  all  parties  to  this  contract  to 
continue  the  terms  under  which  the  telephone  was  installed.  To  say 
that  after  the  first  year's  service  had  expired,  and  the  continuance  of 
the  service  was  enjoyed  without  any  different  terms  being  entered  into, 
the  parties  were  then  bound  by  different  terms,  and  that  the  tele- 
phone company  must  resort  to  proceedings  in  court  in  each  and  every 
instance  where  a  party  had  changed  his  mind,  would  be  obstructive 
law. 

After  the  e:xpiration  of  the  first  year's  service  the  plaintiff  evidently 
continued  payment  in  advance,  as  appears  by  the  evidence.  Tht  evi- 
dence of  the  plaintiff  was  in  part  as  follows : 

"Q.  Did  you  pay  montbly  rental  for  the  month  of  June?  A.  Tea,  air.  Q. 
1916?  A.  Tea,  sir.  Q.  During  what  month  V  A.  June,  of  course.  Q.  For 
the  month  of  May,  did  you  pay  thatV  A.  Tes.  Q,  During  what  month?  A. 
May,  I  presume.  Q.  Don't  you  know?  A.  Yesi  I  am  quite  certain  it  was 
May.  Q.  How  about  April,  1916?  A.  I  think  I  have  always  paid  my  Mils 
during  the  mwth  they  were  due.  Q.  Durins  the  month  they  were  due,  mean- 
ing io  advance,  before  the  month  expired?  A.  Tes." 

It  would  seem  by  the  foregoing  evidence  what  the  plaintiff  under- 
stood to  be  the  terms  of  the  contract.  It  seems  to  me  that  the  proper 
construction  to  give  to  this  contract  with  respect  to  period  of  time 
in  which  the  rate  specified  is  payable  in  equal  installments  monthly  in 
advance  is  embraced  within  the  words : 

"For  the  term  beginning  with  establishment  of  service  and  ending  one  year 
from  the  Ist  day  of  the  following  month  and  thereafter  until  terminated  by 
ten  days'  notice  In  writing  by  either  party  to  the  other." 

[2]  To  exact  payment  in  advance  is  only  a  reasonable  exercise  of 
the  power  vested  within  the  province  of  the  company.  Southwestern 
Telegraph  &  Telephone  Co.  v.  Danaher,  238  U.  S.  482,  35  Sup.  Ct. 
886,  59     Ed.  1419.  L.  R.  A.  1916A,  1208.  Mr.  Justice  Van  Devanter. 

in  delivering  his  opinion  in  this  case,  said : 

"It  also  was  strongly  supported  In  reason,  for  not  only  are  telephone  rates 
fixed  and  regulated  In  the  expectation  that  they  will  be  paid,  but  the  com- 
pany's ability  proper^  to  serve  the  public  largely  depends  upon  their  prompt 
payment.  They  usually  are  only  a  few  dollars  per  month,  and  the  expense 
Incident  to  collecting  them  by  legal  process  would  be  almost  prohibitive.  It 
uniformly  is  held  that  a  regulation  requiring  payment  In  advance,  or  a  fair 
deposit  to  secure  payment,  is  reasonable,  and  this  is  recognized  in  tlie  brief 
for  the  plaintiff,  where  it  is  said  that,  to  protect  themselves  against  loss,  tele- 
[thone  compani^  'can  denmnd  payment  In  advance.' " 

[3]  But,  even  if  we  assume  that  the  written  contract,  which  pro- 
vided that  the  payment  of  the  rate  specified  should  be  made  in  equal 
installments,  monthly  in  advance,  was  in  force  only  for  the  term  of 
one  year,  nevertheless  I  am  of  the  opinion,  if  the  telephone  service 
was  continued  longer  than  a  year,  and  if  there  was  no  cessation  of 
service  at  the  end  of  the  year,  that  the  parties  continued  under  an 
implied  contract,  the  terms  of  which  were  based  upon  and  understood 
to  be  l^  the  parties  the  same  as  those  of  the  written  contract   It  is 
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only  reasonable  to  say  that,  inasmudi  as  the  relations  of  both  parties 
continued  in  all  respects  exactly  as  if  the  first  year  had  not  expired, 
the  continuance  of  service  and  use  of  the  service  were  merely  an 
enlargement  of  the  term.  .Adams  v.  Fitzpatrick,  125  N.  Y.  124,  26 
N.  E.  143;  Baylies  v.  Ingram,  84  App.  Div.  360.  82  N.  Y.  Supp.  891 ; 
Wallace  v.  Devlin,  36  Hun,  275. 

[4,  5]  Having  decided  this  point,  it  naturally  follows  that  tlie  tde- 
phone  company  had  the  right  to  discontinue  its  service  from  plaintiff's 
residence,  and  also  remove  its  telephone  apparatus,  provided  the  plain- 
tiff would  not  sign  a  new  contract.  When  the  plaintiff  did  not  pay 
the  monthly  reiital  in  advance  for  the  service,  the  plaintiff  broke  the 
contract.  The  defendant  then  had  the  right  to  discontinue  its  service, 
and  recover  upon  a  quantum  meruit  for  the  services  rendered  the 
plaintiff.  Order  of  Mr,  Justice  Howard,  not  yet  reported,  denying  a 
motion  for  an  order  enjoining  and  restraining  the'  defendant  from 
continuing  to  violate  its  contract  and  requiring  the  defendant  to  fur- 
nish telephone  service  at  her  residence  in  accordance  widi  the  terms 
of  said  contract 

Judgment  reversed.  An  order  may  be  entered  accordingly. 


(08  Misc.  Beit.  482) 

PARK  T.  FABNSWORTH. 
(Ondda  County^  Court  Jannair,  1917.) 

1.  Animals  <S=>52 — Stbatino  Fowl — Coweibutory  Neqliqence. 

Highways  are  constructed  for  public  travel,  and  not  for  animals  to 
strar  in,  and  the  owner  of  fowls  bas  no  right  to  permit  them  to  run  at 
large  In  the  public  highway,  and  if  he  does  he  is  guilty  of  negligence. 

[£d.  Not&— For  other  cases,  see  AnlmalB,  Cent  Dig.  U  172-174.] 

2.  A2riiiAi.s  ^»6^Kiuiifo  of  Stbathtg  Fowi^IjIabiutt. 

Defendant,  whose  automobile  ran  over  and  killed  a  turk^  straying  on 
a  public  highway,  was  not  liable  to  the  owner  for  its  value,  without  prooi 
of  defendant's  negligence,  or  that  the  killing  was  Intentional. 

[Ed.  Not&r— For  other  cases,  see  Animals,  Gent  Dig.  {{  172-174.] 

Appeal  from  Justice  Court. 

Action  by  Charles  H.  Park  against  Almon  M.  Famsworth.  Ju^- 
ment  for  plaintiff,  and  defendant  appeals.  Reversed. 

George  F.  Morss,  of  Camden,  for  appellant 

M.  H.  &  W.  J,  Powers,  of  Rome,  for  respondent 

HAZARD,  J.  The  defendant  operating  an  automobile  on  a  public 
highway  in  the  town  of  Camden  ran  over  or  into  a  turkey  owned  by 
the  plaintiff  causing  its  death,  and  this  action  was  brought  to  recover 
for  the  value  of  the  turkey.  The  amount  involved  is  trivial,  but  in- 
stances of  this  sort  happen  frequently,  and  I  have  found  the  law  in- 
volved to  be  somewhat  interesting  and  not  at  all  clearly  defined.  In  fact, 
I  have  been  unable  to  find  any  reported  case  very  closely  resembling 
this  one  upon  the  facts,  or  which  sheds  any  direct  light  upon  the  legal 
status  of  fowls,  etc.,  wandering  at  large  upon  the  highway.   I  appre- 
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hend  tiiat  the  amount  of  care  and  caution  required  by  a  party  operat- 
ing an  automobile  along  the  highway,  in  connection  with  a  flock  of 
fowls  which  he  may  or  should  see  wandering  alongside  the  road,  is 
dependent,  to  some  extent,  at  least,  upon  the  question  of  the  le^ 
right  of  those  birds  to  be  there.  It  is  doubtless  true  that  one  operat- 
ing an  automobile  may  not  wantonly  run  down  fowls  or  animals  which 
are  straying  in  the  highway,  even  if  their  presence  there  is  ill^l.  i 

This  case  presents  the  question  as  to  the  amount  of  care  requisite 
from  the  operator  of  an  automobile,  when  he  sees  fowls  near  that 
part  of  the  highway  which  he  is  approaching.  Fowls,  like  small  chil- 
dren, are  likely  to  dart  across  the  highway  without  paying  any  at- 
tention to  the  consequences.  I  believe  that  the  law  of  tiie  state  will 
soon  require,  if  it  does  not  now,  that  a  perscHi  approadiing  small  chil-  , 
dren  near  the  edge  of  the  highway  will  be  required  to  operate  his  car 
in  such  a  careful  and  prudent  manner  that  if,  in  the  course  of  their 
play,  the  children  start  suddenly  and  unexpectedly  to  run  across  the 
road,  the  operator  can  control  his  car  and  stop  it  almost  instantly.  I 
doubt  if  the  law  of  the  state  now  or  ever  will  require  such  a  d^ree  of 
care  with  reference  to  fowls  or  straying  animals.  The  rule  stated,  as 
applied  to  children,  would  entail  a  considerable  hardship  upon  auto- 
mobile operators ;  but  the  lives  of  children  are  valuable  and  must  be 
protected.  On  the  other  hand,  the  lives  of  fowls  or  ammals  are  ordi- 
narily not  i^rticularly  valuable,  and  their  rights  in  the  highway,  if 
they  have  any,  must,  it  seems  to  me,  give  way  to  the  superior  right  of  j 
the  traveling  public  to  pass  with  reasonable  freedom  and  rational 
speed  along  the  highway.  Highways  are  not  built  or  maintained  for 
animals  or  fowls  to  stray  in.  They  are  "constructed  for  public  travel." 
Johnson  v.  City  of  New  York,  186  N.  Y.  139,  147,  78  N.  E.  715,  116 
Am.  St.  Rep.  S45,  9  Ann.  Cas.  824.  Judge  Beardsley  said  in  the  case 
of  Tonawanda  R.  R.  Co.  v.  Munger,  5  Denio,  264,  49  Am.  Dec  239:  j 

"The  public  Interest  In  a  highway  comprebends  the  right  of  every  Indi- 
vidual to  pass  and  repass  upon  It,  in  persMi  and  with  his  property,  at  his 
own  pleasure,  but  confers  no  right  to  use  It  as  a  sheep  walk  or  pasture  grouod 
for  catUe." 

It  was  said  in  Brownell  v.  Flagler,  5  Hill,  282: 

"There  may  have  been  gome  slight  degree  of  negligence  on  the  part  of  the 
plaintiff  in  allowing  his  cow  and  lamb  to  escape  into  the  highway :  and  il 
'       the  lamb  had  been  killed       a  pas&ing  carriage,  without  any  Intenticnial 
fault  in  the  driver,  the  plaintiff  would  have  bad  to  bear  the  loss." 

This  statement,  so  far  as  the  illustration  is  concerned,  is  obiter,  but 
as  to  the  statement  of  law  involved  as  to  the  amount  of  care  required 
by  a  driver  under  such  circumstances  it  is  not  obiter,  and  the  illustra- 
tion of  a  lamb  killed  by  a  passing  carriage  under  such  circumstances 
represents  what  I  believe  to  be  a  correct  statement  of  the  law. 

[1]  Treating  the  turkey  involved  in  this  case  as  a  trespasser  on  the 
highway,  and  I  think  that  was  its  correct  status,  it  is  probably  true 
that  the  defendant  can  be  held,  as  stated  in  the  case  last  before  dted, 
resppnsible  only  for  "intentional  fault  in  the  driver.'*  In  other  words, 
I  do  not  believe  that  the  owner  of  fowls  has  a  right  to  permit  them 
to  run  at  large  in  the  public  highways ;  and,  strictly  q>eaking*  in  so 
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doing  owner  was  guilty  of  a  fault  As  was  said  in  the  Tonawanda 
R.  R.  Co.  V.  Munger  Case,  cited  above,  an  action  "fotinded  on  the  al- 
leged n^ligence  *  •  *  of  the  defendants  *  *  *  cannot  be 
sustained  if  the  wrongful  act  of  the  plaintiff  co-operated  with  the 
misconduct  of  the  defendants  *  *  *  to  produce  the  damage, 
*  *  ♦  or  his  beast,  while  trespassing  on  the  land  of  another  per- 
son, *  ♦  *  may  have  been  Minified  through  some  careless  act 
of  the  owner  of  the  land,  yet  the  fact  of  such  trespass  constitutes  a 
decisive  obstacle  to  any  recovery  of  damages  for  such  an  injury.  It 
is,  strictly  speaking,  damnum  absque  injuria." 

[2]  Furthermore,  it  is  held  that  the  "law  of  the  road"  applies  only 
to  vehicles  meeting  or  passing,  and  that  it  does  not  even  apply  to  a 
vehicle  meeting  a  ped^trian  or  a  man  on  horseback.  Savage  v.  Gerst- 
ner,  36  App.  Div.  220,  55  N.  Y.  Supp.  306.  The  provisions  of  the 
Highway  Law  (Consol.  Laws,  c.  25)  §  286,  pars.  2  and  3,  as  amend- 
ed by  taws  1910,  c.  374,  are  in  t^nns  confined  to  cases  of  meeting, 
etc.  "A  person  riding,  leading  or  driving  a  horse  or  horses  or  other 
draft  animals,^'  and  obviously  do  not  refer  to  turkeys  or  other  fowls, 
or  3tra3rs  of  any  sort.  I  am  persuaded  that  the  law  as  it  stands  will 
hold  the  operator  of  a  motor  vehicle  in  the  case  of  meeting  or  pass- 
ing stray  animals  or  fowls  upon  the  highway  liable  only  for  gross  neg- 
ligence or  inflicting  intentional  or  deliberate  injury.  Of  course  this 
would  not  apply  to  the  case  of  cattle  being  driven  along  the  highway, 
as  they  lawfully  might  be,  nor,  if  one  might  suppose  such  a  case,  to  a 
flock  of  fowls  being  driven  along  the  highway,  as  I  assume  they  might 
lawfully  be. 

Coming  down  to  the  evidence  in  this  particular  case,  it  does  not  ap- 
pear that  a  suffident  case  even  of  negligence  was  made  out  as  j^^nst 
this  -defendant.  He  doubtless  killed  a  turkey  belonging  to  the  plain- 
tiflF,  which  was  probably  about  all  the  jury  cared  to  know ;  but  there 
must  have  been  further  proof  than  that.  The  case  is  squarely  within 
the  rule  that  plaintiff  must  give  evidence  to  show  that  defendant  was 
negligent,  as  laid  down  in  Craft  v.  Peekskill  L.  &  R.  R.  Co.,  121  App. 
Div.  549,  106  N.  Y.  Supp.  232,  and  in  Dettmers  v.  Brooklyn  Heights 
R.  Co.,  22  App.  Div.  488,  48  N.  Y.  Supp.  23.  The  defendant  doubt- 
less saw  the  flock  of  turkeys  as  he  approached  them,  and  could  have 
seen  and  probably  did  see  that  some  of  them  were  on  one  side  of  the 
road  and  some  of  them  on  the  other.  I  do  not  believe  the  law  im- 
posed upon  him  the  duty  of  slowing  down  so  that  he  might  have  his 
car  under  control  so  that  he  could  immec^ately  stop  it,  just  because 
he  might  have  known,  and  probably  did  know,  that  one  of  these  tur- 
keys might  take  a  notion  to  cross  the  road  at  an  injudicious  moment. 
The  plaintiff  cannot  recover  here  upon  any  other  theory,  and  no  other 
proofs  were  given.  I  will  not  express  an  opinion  as  to  the  correctness 
of  the  ruling  refusing  to  nonsuit  plaintiff  at  the  end  of  his  case; 
but  at  the  end  of  the  entire  case  the  motion  was  I'enewed,  and  it 
should  have  been  granted.  The  judgment  must  therefore  be  reversed. 

Judgment  reversed. 
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Id  re  VOIGHT  et  aL   In  re  RUSTS  ESTATE. 


(Surrogate's  Court,  EId^  County.    March  22,  191ft    Sui^lemental  Opinion, 


1,  Wills  ^^=>49a— Constboctios— Rule— Istkntion  of  Tebtatob. 

In  construing  a  will,  the  words  "lawful  descendants"  must  reeelvp 
their  normal  meaning,  under  which  the  division  will  be  directed,  uulesc 
the  contrarj'  Intent  appears,  however  faintly.  In  the  context  of  the  will. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent.  Dig.  »  1087-10S9.] 

2.  WiLLft  «=>458 — CoNSTBUcnON — BULB — INTENTIOM  OF  TESTATOB. 

While  If,  In  one  part  of  a  will,  a  given  word  or  phrase  is  so  restricted 
or  expended  by  accompanying  explanation  that  the  word  or  phrase  if 
Impressed  by  the  testator  with  a  secondary  meaning,  however  eccentric 
the  some  word  or  phrajse,  when  ajmlu  toond/ln  die  same  instmiiient. 
may  he  tAvea  the  same  meaning,  where  a  word  has  hem  employed  with 
a  slKDiflcance  which  is  contributed  wholly  by  its  context,  and  In  an 
other  part  of  the  will  another  w<^  Is  Reiected,  without  the  r^rodnetlu- 
of  the  qnalifying  expression,  the  rule  does  not  apply. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  J  0T7.] 

'.  Wills  ^»531{2) — Constbuction— "Lawful  Debciundants." 

A  will  devised  certain  real  estate  In  trust  to  pay  tho  net  Income  there- 
of to  the  testator's  son  therein  nametl,  during  his  life,  and  upon  his 
death  to  sell  the  premises,  and  as  to  one-half  of  the  net  proceeds  of  said 
sale  "to  Invest  and  keep  invested  the  same,  and  to  pay  the  annual  In- 
come thereof  to  my  said  daughter  Anna  Merguerlta  Voight  during  her 
life,  and  at  her  death  to  pay  the  prlnc^l  thereof  to  her  lawful  descend- 
ants." Held  that,  as  the  word  "descendants"  was  not  used  in  other 
parts  of  the  will,  It  must  recdve  Its  normal  meaning,  and  by  the  words 
"lawful  descendants"  It  was  Intended  that  upon  the  death  of  the  daugh- 
ter the  fund  should  he  paid  equally  to  her  descendants  per  capita. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  {  1148.] 

1.  Wills   «=>634(17) — Rehaindeb  to  Descendants — Rights   of  Unbobn 
Child. 

Among  the  persons  entitled  to  a  share  of  such  fund  is  a  descendant 
cmcelved  before  the  death  of  the  person  upon  whose  life  the  remainder 
was  limited  and  bom  thereafter. 
[Ed.  Note. — For  other  cases,  see  Wills,  Cent.  Dig.  {  1506.] 

Iti  the  matter  of  the  judicial  settlement  of  the  account  of  Alexandc. 
I'.  Voight  and  another,  administrators  c.  t.  a.  of  the  estate  of  Andrew 
Rust,  deceased.  Will  construed,  and  decree  ordered  to  conform  to 
opinion. 

Cullen  &  Dykman,  of  Brooklyn,  for  Brooklyn  Trust  Co. 

Richard  M.  Cflhoone,  of  Brooklyn,  special  guardian,  for  Charlotte  R.  Thomas. 

i^troock  &  fjtroock,  of  New  York  City,  for  administrators  ct.  a. 

H.  H.  Bltterbusch,  of  New  York  City,  for  Mary  C.  Buck. 

Franklin  A.  Rogers,  of  Jamaica,  for  Theresa  M.  H.  Ilnlstead. 

Patrick  E.  Gallnhau,  of  Brooklyn,  N.  T.,  special  guardian. 

KETCHAM,  S.  The  fifth  paragraph  of  the  will  under  which  this 
accounting  is  made«devises  certain  real  estate  in  trust,  to  pay  the  net 
income  thereof  to  the  testator's  son  therein  named  during  his  life,  and 
upon  his  death  to  sell  the  premises,  and  as  to  one-half  ox  the  net  pro- 
ceeds of  said  sale — 

"to  Invest  and  keep  Invested  the  same,  and  to  pay  the  annual  Income  thereof 
to  my  said  daughter  Anna  Marguerlta  Voight  during  her  life,  and  at  her 
death  to  pay  the  principal  thereof  to  her  lawful  descendants." 

e=9For  oUier  cases  see  same  topic  ft  KBY-NUMBBR  lo  alt  Ker-Number«d  Dlgeato  A  Indexes 
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The  language  qtioted  is  the  only  portion  of  the  will  which  requires 
construction. 

The  daughter,  Anna  Marguerita  Voight,  died  before  the  death  of  the 
life  beneficiary  first  named,  and  at  the  death  of  such  first  life  ben- 
eficiary the  lawful  descendants  of  such  daughter  were  Alexander  F. 
Voight,  son;  Theresa  M.  H.  Halstead,  daughter,  Ella  V.  Schroeter, 
daughter;  Charlotte  R.  Thomas,  granddaughter,  a  child  of  a  deceased 
daughter;  Mignoime  C.  Pelz,  granddaughter,  a  child  of  Alexander  F. 
Voigjit;  John  C.  Halstead,  grandson,  a  child  of  Theresa  M.  H.  Hal- 
stead  ;  Melville  Schroeter,  grandson,  a  child  of  Ella  V.  Schroeter ;  and 
an  unborn  child  of  the  said  Theresa  M.  H.  Halstead,  which  child  was 
subsequently  bom  alive  and  is  now  known  as  Chester  A.  Halstead. 

One-half  of  the  proceeds  mentioned  in  the  passage  of  the  will  last 
specifically  quoted  is  now  payable  to  the  lawful  descendants  of  Anna- 
Marguerita  Voight,  deceased.  The  question  is  whether  payment  shall 
be  to  such  descendants  per  capita  or  per  stirpes.  Under  a  capital  divi- 
sion eight  persons,  being  children  to  the  nuini)er  of  three,  children  of 
living  children  to  the  number  df  four,  and  a  child  of  a  deceased  cliild, 
will  take  in  equal  raiik  and  portion.  Under  a  stirpital  division  each 
of  the  tliree  ciiildren  who  survived  the  testator  will  take  one  share, 
and  the  child  of  a  deceased  child  who  has  died  since  the  testator's 
death  will  take  one  share  by  representation. 

It  is  aptly  said  in  the  brief  of  counsel  for  the  Trust  Company  as 
committee  that  there  has,  perhaps,  never  come  before  this  court  a  will 
in  which  there  have  been  used  all  the  troublesome  words  "children," 
"issue,"  "issue  of  her  body,"  "heirs,"  and  "descendants." 

In  the  fourth  paragraph  these  provisions  are  found:  There  is  a 
^ft  in  remainder  unto  "the  children"  of  the  daughter,  Anna  Mar- 
guerita, who  shall  survive  her.  It  is  also  provided  that,  should  any 
of  her  "children  die  before  her  *  *  *  leaving  issue  who  shall 
survive  her,  then  such  issue  are  to  receive  the  portion  to  which  their 
parent  would  have  been  entitled  if  living."  It  is  therein  provided  that, 
if  the  s^d  daughter  "shall  die  leaving  no  such  issue  of  her  body  her 
surviving,"  the  gift  shall  be  "unto  the  children  of  my  son  John  C. 
Rust,"  or,  or  if  he  be  'without  is.sue  at  the  time  of  the  daughter's  de- 
cease, "to  him,  his  heirs  and  assigns  forever." 
In  the  fifth  paragraph  there  is  a  gift  to  a  remainder  upon  the  death 


issue  and  to  their  heirs  and  assigns  forever."  It  is  then  provided  that 
if  the  said  son,  John,  "shall  die  leaving  no  issue  him  surviving,"  then 
the  subject  of  the  trust  is  to  be  sold,  and  one-half  of  the  proceeds  is 
to  be  divided  among  five  named  nephews.  As  to  the  disposition  to 
these  nephews  tfie  following  is  the  language  of  the  will : 

*'Jt  at  the  time  of  sudi  division  any  one  ot  my  said  nei^ewa  shall  be  dead, 
then  bis  issue,  if  any,  sball  take  tbe  same  sbare  tlielr  parent  wonld  bare 
taken  if  living,  but  If  be  shall  leave  no  Issue  him  survlTlng,  then  mich  one- 
balf  (tf  tbe  proceeds,  shall  be  divided  among  the  survivors  of  said  five  above 
named  nephews." 

By  the  eighth  paragraph  of  the  will  the  residuary  estate  is  given 
in  trust  to  pay  one-half  of  tht  income  to  the  sbn,  John,  and  the  other 


of  the  son,  John,  upon  his  "leavi; 


issue  him  surviving,"  "to  such 
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one-half  to  the  daughter,  Anna  Marguerita,  and  Ae  paragraph  last 
named  proceeds  as  follows : 

"Whenever  ^ther  of  my  said  diUdren  abaXl  die  leavlnff  ISBoe  them  sar* 
Tivlng,  my  ezecutons  shall  pay  orer  aad  divide  among  such  Issue  the  one- 
half  part  of  such  balance  of  my  residuary  estate,  and  so  likewise  do  upon 
the  death  of  the  other  of  my  said  children;  should  any  of  my  (dilldren  die 
without  Issue,  and  tbe  Issue  of  the  other  child  sucvlres  them,  then  I  give  to 
such  surviving  Issue  the  whole  of  the  balance  of  my  residuary  estate  per 
capita ;  but  should  both  my  said  children  die  leaving  no  Issue  them  surviving, 
then  the  rest,  residue  and  remainder  of  my  estate  shall  be  divided  equally 
among  and  between  my  following  named  nephews :  [Here  follow  names.]  If 
at  the  time  of  such  division  any  one  of  my  said  nephews  shall  be  dead,  then 
his  issue,  if  any,  shall  take  the  same  share  their  parent  would  have  taken 
if  llTing ;  but  If  he  shall  leave  no  issue  Um  surWring,  then  such  one-half  of 
tbe  proceeds  shall  be  divided  among  the  survivorB  of  said  five  above  named 
nephews.** 

[1]  In  the  language  first  quoted  at  the  head  of  this  opinion,  the 
words  "lawful  descendants"  must  receive  their  normal  meaning,  un- 
der which  the  division  T#ill  be  directed,  unless  the  contrary  intent  ap- 
pears, however  faintly,  in  the  context  of  the  will.  It  is  sought  to  dis- 
cover such  contrary  intent  by  the  same  process  which  was  followed 
in  the  Matter  of  Farmers'  Loan  &  Trust  Company,  213  N.  Y.  16S, 
107  N.  E.  340. 

[2]  There  the  word  "issue"  in  the  portion  of  the  will  which  re- 
quired construction  was  given  a  stirpital  meaning,  because  tlie  same 
word  in  other  portions  of  the  instrument  was  used  with  the  obvious 
purpose  to  produce  such  meaning.  In  the  case  cited,  the  opinion  o£ 
the  court,  by  Judge  Cardozo,  repeatedly  indicates  that  the  only  method 
there  employed  and  the  only  rule  there  announced  were  limited  to  a 
comparison  of  separate  portions  of  a  will  containing  the  identical 
word.  Doubtless  the  case  cited  teaches  that,  if  in  one  part  of  a  will 
a  given  word  or  phrase  is  so  restricted  or  expanded  by  accompany- 
inpf  explanation  that  the  word  or  phrase  is  endued  by  the  testator 
with  a  secondary  meaning,  however  eccentric,  the  same  word  or  phrase, 
when  again  fotmd  in  the  same  instniment,  may  be  given  the  same 
meaning.  But  identity  of  the'  word  requiring*  construction  with  the 
like  word  elsewhere  in  the  instrument  is  essential  to  the  af^lication  of 
•the  doctrine. 

The  case  cited  contains  no  warrant  for  infusing  the  phrase  'Hawful 
descendants"  when  used  simpliciter  with  a  meaning  which  in  the  same 
instrument  is  put  upon  the  word  "issue"  by  its  context  Hence,  if  the 
word  "issue"  or  the  word  "descendants"  has  gained  a  specific  value  in 
one  part  of  a  will,  the  same  word  recurring  in  another  part  may  well 
be  of  the  same  value ;  but  where  one  of  these  words  nas  been  em- 
ployed with  a  significance  which  is  contributed  wholly  by  its  context, 
and  in  another  part  of  the  will  another  word  is  selected  without  the 
reproduction  of  the  qualifying  expression,  the  reas(Mi  of  the  rule  ap- 
parent in  the  case  cited  vanishes. 

When,  having  once  used  for  his  testamentary  purpose  his  own  con- 
ception of  the  word  "issue,"  the  testator  rejects  that  word  in  a  later 
portion  of  his  will,  he  at  least  su^ests  the  possibility  that,  in  refusing 
the  word  once  used  and  laying  hold  of  another,  he  intended  not  merely 
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a  dei^rture  in  expression,  which  wotdd  have  been  utterly  idle,  but  a 
change  in  purpose,  which  was  substantial.  Where  the  word  sec- 
ondarily adopted  is  used  without  the  modifying  language  which  alone 
transplanted  the  earlier  word  from  its  essential  meaning,  there  is  add- 
ed evidence  of  a  change  of  intent. 

This  argument  would  seem  to  leave  the  words  "lawful  descendants" 
in  their  primary  meaning,  even  though  elsewhere  in  the  will  there  were 
many  and  repeated  instances  of  the  use  of  the  word  "issue"  in  such 
relation  only  as  to  produce  a  direction  for  a  stirpital  division.  But  it 
would  not  be  extravagant  to  say  that,  the  more  frequently  and  reso- 
lutely the  testator  had  used  the  word  "issue"  with  a  stirpital  intent, 
tfie  more  abrupt  and  significant  would  be  his  employment  of  the  phrase 
"lawful  descendants"  in  a  single  contrast  with  his  general  purpose. 

But,  as  sugge^d  supra,  in  the  fourth  paragraph  of  the  will  the  gift 
to  "issue"  is  of  the  portion  to  which  the  parent  would  have  been  en- 
titled. In  the  fifth  paragraph  the  gift  to  "issue"  is  to  such  issue,  with- 
out definition  of  the  method  of  distribution.  Again,  in  the  case  of 
the  death  of  a  nephew,  the  gift  to  "issue"  is  of  the  share  of  the  par- 
ent. In  the  eighth  paragraph  the  word  "issue"  is  once  used  without 
qualification,  is  again  used  to  effect  a  gift  to  issue  per  capita,  and  final- 
ly in  such  fashion  as  to  work  a  gift  to  issue  onl^  of  the  share  which 
the  parent  of  such  issue  would  have  taken,  if  living. 

It  seems  imperative  to  assign  to  the  term  "lawful  descendants"  its 
intrinsic  meaning  in  a  case  where,  if  it  were  sought  to  give  it  color 
from  the  use  of  the  word  "issue,"  the  latter  would  be  found  to  have 
been  used  with  varying  significance. 

[3]  The  conclusion  is  that,  by  the  words  "lawful  descendants"  in 
the  language  quoted  supra  from  the  fifth  paragraph  of  the  will,  it  was 
intended  that  upon  the  death  of  the  daughter,  Anna  Marguerita,  the 
fund  therein  involved  was  to  be  paid  equally  to  her  descendants  per 
capita. 

[4]  Among  the  persons  entitled  to  a  share  of  such  fund  is  the  child 
conceived  before  the  death  of  the  person  upon  whose  life  the  remainder 
was  limited  and  bom  thereafter.  Kane  v.  Odell,  171  App.  EHv.  324, 
157  N.  Y.  Supp.  308;  Matter  of  Farmers*  Loan  &  Trust  Company, 
82  Misc.  Rep.  330,  336,  143  N.  Y.  Supp.  700;  Cooper  v.  Heatherton, 
65  App.  Div.  561,  73  N.  Y.  Supp.  14;  Marsellis  v.  Thalhiraer,  2  Paige, 
35,  39,  40,  21  Am.  Dec.  66;  Jenkins  v.  Freyer,  4  Paige,  47,  53;  Hone 
V.  Van  Schaick,  3  Barb.  Ch.  488,  508-509. 

The  decree  will  conform  to  these  views. 

Supplemental  Opinion. 

After  the  will  under  which  this  accounting  is  made  was  considered 
by  the  court,  it  was  disclosed  that  the  interests  of  an  infant  party  had 
not  been  duly  preserved,  and  a  special  guardian  was  appointed,  in  or- 
der that  new  and  careful  consideration  should  be  given  to  the  ques- 
tions in  which  such  infant  was  concerned.  In  the  brief  submitted  by 
the  special  guardian,  the  former  views  of  the  surrogate  are  combated 
with  commendable  zeal  and  learning.  The  questions  involved  have 
been  re-examined  in  the  sincere  endeavor  to  emulate  tilie  fidelity  with 
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which  they  have  been  discussed  on  the  infant's  behalf,  but  it  has  not 
seemed  within  the  duty  of  the  court  to  retract  its  earlier  opinicxu 
The  decree  may  be  presented  accordingly. 


(98  Misc.  Bep.  B44} 

In  re  ROOK'S  ESKTATE. 
(Surrogate's  Oourt,  Suffolk  County.   Januarr,  1917.) 

1.  Taxation  «=»89l%— Transteb  Tax— Dvrr  or  State  CovFraoxJn— Appli- 

cation TO  Scbbooate. 

Under  Tax  Iaw  (ConsoL  Laws,  c.  60)  S  227,  the  state  comptroller's  con- 
*  sent  to  a  transfer  of  securities  of  a  decedent,  etc..  Is  not  a  foror,  but  a 
matter  of  right,  to  which  an  administrator  Is  entitled,  and  whldt  may 
not  be  arbitrarily  refused,  and  on  the  retnsal  (tf  whtdi  he  may  apply  to 
the  Surrogate's  Court  for  reUef. 

[Bd.  Note. — For  oUier  cases,  see  Taxation,  Gent.  Dig.  |  1713L] 

2.  BxKcuTosa  and  AouiNisTaATOBS  «=E»10B(1) — Tbaksfkb  Tax — ^Affkaisbk'a 

Feb — Ahount. 

Where  the  state  comptnrtler's  representative  required  an  admlnlstratoT 
to  have  decedent's  Jewelry  appraised  by  a  Jewelry  expert  before  consent- 
In?  to  Its  delivery  to  the  adniinli^tmtor,  and  where  the  estate  was  bene- 
fltfMl  by  the  appraisal,  the  Surrogate's  Court,  on  the  administrator's  ap- 
pltcation,  would  allow  a  reasonable  fee  to  the  an>ralser. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators.  Cent. 
Dig.  i  435.1 

3.  Taxation  ^»891%— Inribitance  Tax — Consent  of  State  Couftboxxkr— 

Possession. 

Where  on  administrator  gave  the  comptroller  the  notice  provided  by 
Tiix  Law,  §  227,  relating  to  tmnsfers  of  decedent's  securities,  etc  he  wa> 
entitled  to  immediate  possession  of  decedent's  jewelry  and  furniture  m 
storage,  thongh  the  comptroller  withholds  his  consent  to  such  delivery. 

[Ed.  Note.— EX)r  other  cases,  see  Taxation,  Cent.  Dig.  |  1713.1 

Application  by  the  Suffolk  County  Trust  Company,  temporary  ad- 
ministrator of  the  estate  of  May  Rook,  deceased,  for  an  order  direct- 
ing payment  of  fees  of  aa  appraiser.  Amount  of  fees  fixed,  and  order 
made  for  payment. 

George  H.  Furman,  of  Patchogue,  for  temporary  administrator. 

STRONG,  S.  The  Suffolk  County  Trust  Company,  a  temporar)- 
administrator,  has  asked  the  surrogate's  approval  and  for  authority  to 
pay  an  appraiser's  fees  for  appraising  certain  jewelry.  The  jewelry 
is  in  a  safe  deposit  vault  in  New  York  and  the  state  comptroller  has 
been  served  with  the  required  ten  days'  notice  by  the  administrator. 

The  administrator  claims  that  the  state  comptroller's  representa- 
tive required  them  to  have  the  jewelry  appraised  by  a  jewelry  expert, 
suggesting  several  names,  before  they  would  consent  to  have  the  jewelry 
delivered  to  the  administrator  who  was  entitled  to  receive  it  A  bill 
of  $100  is  presented  by  one  of  these  appraisers,  which  I  am  asked  to 
approve.  It  also  appears  that  the  decedent  had  some  property  in  two 
different  warehouses,  and  that  the  comptroller's  representative  had 
demanded  from  the  administrator  fuli  appraisals  of  the  goods  so  held 

^»For  oUi<>r  cases  see  sam«  topic  a  KBT-NUUBBR  tn  bII  Kflr-Nnmband  Dls««tB  *  Indexis 


Digitized  by 


Sur.  Ct.) 


IK  BB  BBINBB8 


743 


in  storage,  refusing  to  accept  full  inventories  offered ;  m  one  instance 
refusing  to  accept  a  full  appraisal  made  in  November,  1915,  of  the 

same  goods. 

[1]  The  Tax  Law  (section  227)  provides  for  notice  to  the  state 
COTHptroller  of  at  least  ten  days  prior  to  the  delivery  or  transfer  of 
any  securities,  deposits,  or  other  assets  belonging  to  or  standing  in  the 
name  of  any  decedent  by  a  safe  deposit  company,  trust  company,  cor- 
poration, or  person,  and  prohibits  this  transfer  without  the  retaining 
of  a  sufficient  amount  thereof  to  pay  any  tax  which  may  thereafter 
be  assessed,  unless  the  state  comptroller  consents  thereto  in  writing. 
The  state  comptroller  and  his  representatives  are  public  ofHcers,  with 
certain  duties  to  perform.  It  is  their  duty  to  assist  the  executors  of 
an  estate  to  reduce  the  assets  to  possession.  They  should  do  all  in 
their  power  to  assist  an  executor  to  possess  himself  of  an  estate  with 
a  much  expedition  as  is  possible.  They  cannot  require  an  unnecessary 
or  unusual  expenditure  upon  behalf  of  an  estate.  The  statute  provides 
for  the  giving  of  a  consent  in  order  to  expedite  matters,  and  to  relieve 
the  surrogate  from  granting  an  order  in  eadi  individual  case.  Upon 
receiving  notice  it  is  the  duty  of  the  comptroller  to  have  his  represen- 
tative attend  and  make  a  memo  of  the  assets,  and  if  the  comptroller 
so  desires  he  may  have  an  appraisement  at  his  own  expense,  provided 
he  does  not  delay  the  administrator  in  performing  his  statutory  duties 
in  acquiring  control  of  the  property  and  assets.  He  may  not  burden 
the  estate  with  the  expense  of  an  appraisal  and  withhold  his  consent 
to  the  delivery  until  this  demand  has  been  complied  with.  The  con- 
sent is  not  a  matter  of  favor,  but  a  right,  which  the  administrator  is 
entitled  to,  and  it  may  not  be  arbitrarily  refused.  An  executor,  upon 
application  to  the  surrc^ate,  is  entitled  to  relief  from  such  a  refusal. 

[2}  As  the  estate  may  be  benefited  by  the  services  of  the  appraisal 
of  the  jewelry,  I  will  allow  a  reasonable  amount  for  the  services.  The 
appraiser  and  his  assistant,  together  with  the  stenographer,  were  oc- 
cupied about  two  hours  in  making  an  inventory  and  appraisal  of  the 
jewelry.  At  the  rate  of  $25  for  an  appraiser  and  his  assistant  for  a 
full  day's  services,  and  allowing  $10  for  the  services  of  the  stenog- 
rapher and  other  disbursements,  the  sum  of  $35  seems  adequate  for 
the  total  services  rendered  and  will  be  approved. 

[3]  The  administrator  is  entitled  to  immediate  possession  of  the 
jewelry,  also  to  the  possession  of  the  furniture  on  storage  in  the  ware- 
houses, on  the  notice  heretofore  given  to  the  comptroller. 

Ordered  accordingly. 


(08  Mlsc  Rep.  SOil) 

In  re  REINERS. 
(Surrogate's  Court,  Kings  County.    Janaary,  1017-) 

1.  WiLM  4s>4T2 — CONSTBUCTION — CUTTINQ  DOWIT  ESTATE. 

AVhere  an  estate  la  given  in  one  part  of  an  Instrument  In  clear  and  de- 
cisive terms,  it  cannot  be  taken  away  or  cut  down  by  any  subsequent 
words  that  are  sot  as  clear  and  decisive  as  Uie  words  giving  the  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  8S  990,  991.] 
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2.  Wills  «5»580— CoKeTBUOnoir — Cuttino  DowiT  EffTAic. 

Where  a  will  states  that,  pursuant  to  his  lotention  that  his  wife 
should  receive  $60,000  in  cash  at  his  death,  testator  had  made  payable 
to  her  life  insurance  a^egating  $46,000,  such  gift  is  not  cut  down  by  a 
IH-ovision  of  the  same  clause  of  the  will  giving  her  $5,000. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  §  1267.] 

Application  of  Louise  A.  Reiners,  widow,  for  a  construction  of  the 
will  of  Hennan  Reiners,  deceased.  Will  construed. 

Hirsh,  Newman  &  Reass,  of  Brooklyn  (Hugo  Hirsh,  of  Brooklyn, 
of  counsel),  for  petitioner, 

Celler  &  Kraushaar,  of  New  York  City  fEmanuel  Cdler,  of  New 
York  City,  of  counsel),  for  A:  Frederick  Reiners. 

Coombs  &  Wilson,  of  Brooklyn  (C.  W.  Wilson,  Jr.,  of  BrooWyn,  of 
counsel),  for  executors. 

KETCHAM,  S.  The  passage  in  the  will  which  is  to  be  construed 
is  as  follows : 

"Second.  It  Is  my  intention  that  my  beloved  wU6,  Louise  A.  Betoers,  shall 
receive  the  sum  of  6fty  thousand  ($50,000)  dollars  In  cash  at  the  time  of  my 
death  and  I  have  accordingly  had  assigned  or  made  payable  to  her  the  pro- 
ceeds of  four  life  Insurance  policies  aggregating  the  sum  of  forty-five  tboasand 
($15,000)  d(^r8,  and  I  do  hereby  ^ve  and  bequeath  to  ber  the  sum  of  five 
thousand  ($5,000)  dollars  to  be  paid  to  her  by  my  executors.** 

[1]  This  paragraph  in  its  opening  phrase  contains  a  legacy  of  $50,- 
000,  payable  in  cash  at  the  time  of  the  testator's  death.  A  canon  of 
construction  which  is  laid  down  as  one  admitting  of  no  exception  is: 

"Where  one  estate  Is  given  In  one  part  of  an  instrnraent  in  clear  and  de- 
cisive terms,  such  estate  cannot  be  taken  away  or  cut  down  •  *  ♦  by  any 
subsequent  words  that  are  not  as  clear  and  decisive  as  the  words  of  the 
clause  giving  that  estate."  Roseboom  v.  Rosebocnn,  81  N.  T.  356;  Clarke  v. 
Leupp,  88  N.  T.  228 ;  Campbell  v.  Beaumont,  01  N.  T.  4ft4 ;  Benson  v.  Corbln, 
145  N.  T.  351.  40  N.  E.  11 ;  Hacker  v.  Hacker,  153  App.  Dlv.  270,  138  N.  T, 
Supp.  19i  ;  Matter  of  Atkins,  76  Misc.  Bep.  386,  137  N.  T.  Supp.  83. 

[2]  Does  the  rule  cited  permit  the  conclusion  that  the  words  of 
clear  gift  in  the  will  under  examination  are  aborted  by  the  subse- 
quent language  as  to  the  policies  of  insurance  and  the  bequest  of 
$5,000?  The  assignment  of  the  policies  and  the  gift  of  the  $5,000  were 
not  intended  by  the  testator  to  destroy  or  qualify  his  initial  gift.  Hav- 
ing used  words  in  themselves  meaning  only  that  he  gave  to  his  wife 
$50,000,  to  be  paid  to  her  upon  his  death,  he  declares  that  it  is  "in 
accordance"  with  that  gift  that  he  has  assigned  the  policies,  and  that 
it  is  "in  accordance"  with  the  greater  gift  that  he  makes  the  legacy  of 
$5,000.  Where  a  provision  is  followed  by  others  which  are  made 
"accordingly"  as  the  first  provision  requires  them  to  be  made,  the  lat- 
ter cannot  be  hostile  to  the  main  purpose  first  expressed.  The  "ac- 
cording" provisions  are  subordinate  and  auxiliaiy  to  the  prime  gift.  It 
would  wrench  language  from  its  "normal  meaning  to  find  that  words 
which  were  used  in  order  to  agree  with  others  were  intended  to  be  re- 
pugnant to  the  gift  with  which  they  accorded. 

Everybody  who  reads  will  know  that  this  testator  meant  that  his 
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wife  should  have  $50,000  as  soon  as  he  died.  No  one  will  think  that 
he  meant  to  mock  her  from  the  grave  with  the  mere  semblance  of 
bounty.  The  choice  is  inevitable — either  he  intended  her  to  have  the 
larger  sam,  or  he  intended  her  to  look  at  it  while  he  tock  it  from  her. 
The  purpose  that  all  must  see  in  his  will  he  must  have  seen.  But,  while 
the  phrases  respecting  the  polictes  and  the  gift  of  $5,000  are  not  suffi- 
ciently clear  and  precise  to  undo  the  intention,  once  expressed,  that  the 
wife  should  have  $50,000,  they  did  manifest  a  purpose  that  the  only 
legacy  was  of  such  part  of  the  amount  first  named  as  would  exceed 
the  avails  of  the  policies.  The  testator  intended  the  wife  to  have  a 
certain  sum.  He  wanted  that  intention  satisfied  so  far  as  possible  by 
the  proceeds  of  the  insurance.  In  this  respect  there  was  no  gift  by  will. 
But  the  purpose  which  still  remained  could  only  be  fulfilled  by  a  legacy 
of  sudi  sum  as,  with  the  insurance,  wotdd  eqtral  $50,000.  A  legacy  to 
this  extent  is  clearly  visible,  and  it  is  not  cut  down  by  the  remainder 
of  the  paragraph  in  which  it  is  contained. 

Having  these  views,  the  surrogate  "accordingly"  construes  the  will. 
The  present  duty  is  construction  only.  It  is  not  intended  to  impose 
any  constraint  upon  the  executors  as  to  tiieir  administration  of  the 
estate  of  accounts  between  the  widow  and  the  estate. 

Decreed  accordingly. 


(98  AUsc.  Bep.  490) 

In  re  MAJILaX)N. 
(Sarrc^ttfs  Gonrt,  Bronx  County.  January,  1917.) 

1.  GUABDXAlff   Aim    WABD    <-r>8— TEBIAMENT4CT  OlTASDUH— APFOinXUSNT — 

Court. 

Code  OlT.  Proc.  8  2t(S7,  does  not  require  that  a  testamentary  guardian 
be  appointed  by  the  Surrogate's  Court  which  enters  the  decree  of  pro- 
bate of  the  win  In  which  such  guardian  Is  nominated. 

[Ed.  Note. — For  other  caaes,  see  Goardian  and  Waxd,  Cmt.  Dig.  i|  9, 
lS-18.] 

2.  GUABDUIT  AND  WaBD  ^S>S — ^APFOINTUEITT  Or  TSSTAICXNTABT  GUABDIAH — 

COCBI. 

Under  Code  Glv.  Proc.  9  2514,  an  application  for  the  appointment  of  a 
testamentary  guardian  for  decedent's  Infant  daughter  should  be  made 
to  the  Surrogate's  Court  of  the  county  by  which  decedent  was  appointed 
the  general  guardian  of  the  Infant's  person  and  estate. 

[Ed.  Mote. — For  other  cases,  aee  Guardian  and  Ward,  Cent  Dig.  Si  9, 
1S-18J 

Application  for  the  appointment  of  a  testamentary  guardian  of  Ruth 
Majilton,  an  infant.  Application  denied, 

Clarence  £w  Bloodgood,  of  CatskiU,  for  petitioner. 

SCHUI^,  S.  The  petitioner  is  named  as  the  guardian  of  the 
person  and  estate  of  the  infant  daughter  of  the  decedent  in  the  lat- 
ter's  last  will  and  testament,  duly  admitted  to  probate  in  this  county. 
The  petition  states  that  the  infant  now  resides  with  the  petitioner  in 
Greene  county,  N.  Y.  In  view  of  the  fact  that  the  legal  residence  and 
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domicile  of  her  father  appears  to  have  been  in  the  county  of  Bronx 
at  the  time  of  his  death,  I  shall  assume  that  I  would  have  jurisdiction 
to  appoint  a  general  guardian  upon  her  application  under  section  2644 
of  the  Code  of  Civil  Procedure,  unless  there  is  some  other  provision 
of  law  to  the  contrary. 

It  appears  diat  the  deceased  father  of  the  infant  had  been  appointed 
her  general  guardian  in  the  adjoining  county  of  New  York,  and  was 
such  at  the  time  of  his  decease.  Section  2514  of  the  Code  of  Civil 
Procedure,  so  far  as  material,  provides  as  follows: 

"JurisdJctJon,  once  duly  exercised  over  any  matter  by  a  Surrogate's  Court, 
excludes  the  subsequent  exercise  of  Jurisdiction  by  another  Surrogate's  Court, 
orer  the  same  matter,  and  all  Us  incidents,  except  as  otherwise  iH>c<^l7 
scribed  by  law.  Where  a  guardian  has  been  duly  appointed  by  *  *  ♦  a 
Surrogate's  Court  having  JurisdictloD,  all  further  proceedings  to  be  taken  In 
a  Snrragate'B  Court,  with  respect  to  the  same  estate  or  matter,  mast  be  taken 
In  the  same  court" 

Under  the  provisions  of  that  section  I  have  heretofore  held  that, 
where  a  general  guardian  is  removed  or  dies,  his  successor  must  be 
appointed  in  the  same  county  in  which  he  was  appointed.  Matter  of 
Stein,  98  Misc.  Rep.  493,  164  N.  Y.  Supp.  930;  Matter  of  DoWin,  X. 
Y.  Iv.  J.  Dec.  23,  1914;  Matter  of  Henry,  Id..  April  28,  1914. 

The  only  difference  between  these  matters  and  the  one  now  under 
consideration  is  that  in  the  present  case  the  successor  of  the  general 
guardian  is  nominated  in  the  decedent's  last  will  and  testament,  and 
hence,  if  appointed,  will  be  a  "guardian  by  will"  (Code  Civ.  Proc.  § 
2642),  whereu  in  the  matters  cited  th^  were  general  guardians  whose 
appointments  were  sought.  Assuming  that  I  was  correct  in  the  views 
expressed  in  Matter  of  Stein,  supra,  namely,  that  it  is  conducive  to 
the  orderly  administration  of  the  affairs  of  infants  that  proceedings 
affecting  them  or  their  estates  should  all  be  brought  in  the  same  fo- 
rum, and  that  the  statutory  provisions  cited  permit  this,  it  now  remains 
to  be  determined  whether  the  fact  that  a  successor  is  a  testamentary 
guardian  changes  the  law  as  I  have  construed  it  in  the  matters  refer- 
red to. 

The  powers  of  a  testamentary  ^ardian  are  the  same  as  those  of  a 
general  guardian.  Domestic  Relations  Law  (I^aws  1909,  c.  19 ;  Consoi. 
Laws,  c.  14),  §§  81,  82.  Section  2514  of  the  Code  above  quoted,  it 
will  be  noted,  uses  the  word  "guardian,"  which  term  in  section  2642 
is  stated  to  apply  to  a  guardian  by  will  among  other  classes  of  guard- 
ians.   Matter  of  Huebsch,  87  Misc.  Rep.  566,  151  N.  Y.  Supp.  377. 

[1,2]  I  can  find  no  authority  which  holds  that  the  application  for 
appointment  as  testamentary  guardian  must  of  necessity  be  made  to 
the  same  Surrogate's  Court  in  which  the  will  is  probated.  If  such  were 
the  case,  then  I  would  be  compelled  to  appoint  the  testamentary  guard- 
ian in  this  proceeding  and  thereby  violate  the  provisions  of  section 
2514,  supra.  As  there  appears  to  be  no  direct  provision  that  a  testa- 
mentary guardian  must  be  appointed  by  the  Surrogate's  Court,  which 
enters  the  decree  of  probate  of  the  will  in  which  the  former  is  nomi- 
nated, I  will  not  construe  section  2657  to  that  effect  It  is  a  well-settled 
rule  of  construction  that  every  part  of  a  statute  must  be  viewed  in 
connection  with  the  whole,  so  as  to  make  all  of  its  parts  harmonize,  if 
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practicable,  and  give  a  sensible  and  intelligent  effect  to  each.  Suther- 
land, Stat.  Const.  (Lewis'  2d  Ed.)  919,  citing  McCartee  v.  Orphan 
Asylum,  9  Cow.  437,  506,  18  Am.  Dec.  516.  Here  the  last  two  sections 
mentioned  may  easily  be  harmonized  if  it  be  held  that  the  application 
for  the  appointment  of  the  testamentary  guardian  may  be  made  to  the 
Siirn^te's  Court  of  the  county  where  the  general  guardian  of  the  in- 
fant was  ai^inted,  and  must  not  necessarily  be  made  to  &e  Surro- 
gate's Court  of  the  county  where  the  will  is  probated. 

I  see  no  practical  difficulty  about  making  the  application  to  the  for-  . 
mer  court,  and,  there  being  no  precedent  so  far  as  I  know  to  the  con- 
trary, I  hold  that  the  application  for  the  appointment  of  the  testamen- 
tary guardian  in  this  matter  may  be  made  to  the  Surrogate's  Court 
of  the  county  of  New  York  and  that  it  should  be  made  tiiere  in  com- 
pliance with  section  2514  of  tlie  Code  of  Civil  Procedure. 


t9S  Misc.  Rep.  642) 

In  re  BURDEN  et  al. 
(Surrogate's  Court,  Rensselaer  County.   January,  1917.) 

KXECDTOBS  AND  ADMINIQTBATOBS  «=>495(!2)— COUIUSSIONS — TSANSFEB  TO  TaXU- 
SBLVtt  AB  TBUSIEBB. 

The  commisslonB  of  execaton  can  be  compnted  only  on  mon^  received 
and  paid,  and  where  testator  hequeatJied  corporate  stock  to  his  wlfft  and 
sen,  and  the  survtvor  oC  them,  In  trust  for  certain  purposes,  wUdi  the 
executors  transferred  to  themselTes  as  trustees,  their  claim  for  com- 
mlSNlons  on  the  value  of  the  stock  will  be  denied. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 

Dig.  s  '■iosa.} 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of  Evelyn 
B.  Burden  and  I.  Townsend  Burdoi,  as  executors  of  I.  Townsend 
Burden,  deceased.    Claim  for  executors'  commissions  on  corporate 

stock  denied. 

Le  Roy  D.  Ball,  of  New  York  City,  for  executors. 
Thomas  F.  Phelan,  of  Troy,  special  guardian,  for  minors. 

McCHESNEY,  S.  The  testator  nominated  his  wife,  Evelyn  Byrd 
Burden,  and  his  son,  I.  Townsend  Burden,  Jr.,  as  executors  of  his  will, 
and  in  and  by  paragraph  numbered  "fourth"  thereof  he  bequeathed  to 
the  same  individuals,  and  the  survivor  of  them,  in  trust  for  certain 
purposes  thereinafter  set  forth,  all  his  shares  of  stock  in  the  Burden 
Iron  Company.  Both  individuals  named  qualified  as  executors,  and 
the  day  after  qualifying  they  as  executors  transferred  the  said  shares 
of  stock  to  themselves  as  trustees.  They  have  since  held  and  still  hold 
the  same  in  trust  pursuant  to  the  terms  of  the  will,  and  on  the  judicial 
settlement  of  their  accounts  as  executors  claim  executors'  commissions 
on  the  value  thereof.  This  claim  is  contested  by  the  special  guardian. 

The  duties  of  these  individuals  as  executors  were  entirely  separate 
and  distinct  from  their  duties  as  trustees.  They  recognized  that  fact  by 
the  almost  immediate  transfer  of  the  stock.  They  as  trustees  are  the 

^s^tVor  other  cam  im  mbm  tople  *  KBT-NUHBER  In  aU  Ktr-Nunbend  DlsMta  ft  Xndtxw 


Digitized  by 


748 


164  NEW  YORK  BDPPLEMBNT 


(Snr.  Ct 


legatees  of  the  stock.  It  was  bequeathed  to  them  as  trustees,  and  the 
title  is  vested  in  them  as  such  for  the  purposes  of  the  trust  and  during 
its  lifetime.  Matter  of  Ix)gan,  131  N.  Y.  456,  459,  30  N.  E.  485. 
So  far  as  Hie  executors  are  concerned  it  is  a  spedfic  l^acy  to  the  trus- 
tees, and  tiie  exiecutors  are  not  entitled  to  commissions  thereon.  Mat- 
ter of  Logan,  supra ;  Schcnck  v.  Dart,  22  N.  Y.  420,  434. 

In  receding  this  stock  and  delivering  the  same  to  the  trustees,  the 
executors  have  neither  received  nor  paid  out  any  sum  or  sums  of 
money.  The  bequest  was  of  stock  which  the  testator  had  owned  for 
a  long  time,  and  which  he  wished  kept  for  the  purposes  of  the  trust. 
The  executors  performed  their  whole  duty  in  transferring  it  to  the 
trustees,  but  in  so  doing  did  not  earn  executors'  commissions,  which 
can  be  computed  only  on  mon^  received  and  paid.  Code  Civ.  Proc. 
^§  2730,  2753;  Hall  v.  Tryon,  1  Dem.  Sur.  296  ;  McAlpine  v.  Potter, 
126  N.  Y.  287,  290,  27  N.  E.  475.  The  claim  of  the  executors  for  com- 
missions on  this  stock  so  bequeathed  to  the  trustees  by  paragraph  num- 
bered "fourth"  is  therefore  denied. 

The  special  guardian  is  entitled  to  costs  of  contest,  to  be  paid  out 
of  the  estate,  and  the  executors  are  entitled  to  an  allowance.  The  costs 
and  allowances  to  be  settled  in  the  usual  manner. 

Decreed  accordit^ly. 


(OS  Uisc.  Bep.  538) 

In  re  OONNOB. 
(Surrogate's  Oourt,  Onondaga  County.  January,  1917.) 

DKATH  «=»101 — DAHAGES — DXSTBIBUTION. 

Where  the  only  next  of  kin  of  a  decedent  were  his  father  and  mother, 
and  the  only  asset  a  fund  received  by  his  administrator  upon  compro- 
mise of  a  cause  of  action  for  wnMigful  death  in  1914,  when  Code  CIt. 
Froc.  3  1903,  specifying  that  8U<^  a  ftmd  shonld  be  distributed  as  there- 
in provided,  was  In  full  force,  the  father  Is  eutitled  to  the  entire  estate^ 

[Ed.  Note.— For  other  cases,  see  Death,  Cent  Dig.  {{  132-139.] 

Proceedings  upon  the  judicial  settlement  of  the  accounts  of  Willard 
E-  Connor,  as  administrator  of  Harry  C.  Connor,  deceased.  Distribu- 
tion decreed. 

Miller  &  Matterson,  of  Syracuse,  for  Willard  E.  Connor. 
Goodelle,  Young,  Fanner,  Harding  &  Daley,  of  Syracuse,  for  Nellie 

G.  Ccmnor. 

SADLER,  S.  On  August  21,  1914,  Harry  C.  Connor  was  killed 
solely  through  the  actionable  negligence  of  the  New  York  Central  Rail- 
road Company.  He  left  him  survivii»  no  widow  or  children,  but  left 
his  father,  Willard  E.  Connor,  and  his  mother,  Nellie  G.  Connor,  his 

only  next  of  kin.  Letters  of  administration  up<m  his  estate  were 
thereafter  issued  out  of  this  court,  and  the  sura  of  $1,000  has  been  paid 
by  the  railroad  company  to  the  administrator  pursuant  to  an  order  of 
this  court  authorizing  the  administrator  to  settle  and  compromise  the 
cause  of  action  resulting  from  his  death. 
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This  proceeding  is  for  a  settlement  of  the  accounts  of  the  adminis- 
trator and  a  distribution  of  the  fund  so  received  by  him  in  settlei;nenl 
of  said  cause  of  action,  this  being  the  only  asset  of  the  estate.  The 
father  demands  Uiat  the  aitire  net  proceeds  of  said  compromise  be 
paid  to  him  individually,  and  the  mother  contends  that  she  is  entitled 
to  one-half  thereof. 

The  recovery  must  be  distributed  pursuant  to  the  law  in  force  at  the 
time  of  the  son*s  death,  August  31,  1914.  Matter  of  Brennan,  160 
App.  I>iv.  401,  145  N.  Y.  Supp.  440.  At  that  time  section  1903  of 
the  Code  of  Civil  Procedure  read  as  follows : 

"Sec.  190B.  DitMbwtion  of  Damoffe*  I^oovered.  The  damages  recoTered 
Id  an  action,  brought  as  prescribed  in  the  last  section,  are  exclusively  for  the 
benefit  of  ttie  decedent's  husband  or  wife,  and  next  of  kin ;  and  when  thej' 
are  collected,  they  must  be  distributed  by  the  plalntiir,  as  If  they  were  nn- 
bequeathed  assets,  left  In  bis  hands,  after  payment  of  all  debts,  and  ex- 
penses of  administration ;  subject,  however,  to  the  following  provision,  to 
wit:  In  case  the  decedent  shall  liave  left  him  surviving  a  wife,  or  a  husband, 
but  no  children,  the  damages  recovered  shall  be  for  the  sole  benefit  of  such 
wife  or  husband." 

Decedent  Estate  Law  (Consol.  Laws,  c.  13)  §  98,  subd.  7,  read  as 
follows : 

"7.  It  the  deceased  leave  a  faUier  and  no  child  or  descendant,  the  fiither 
shall  talce  one-half.  If  there  be  a  wldow,'and  the  whole.  If  there  he  no  widow." 

Section  1905  of  the  Code  of  Civil  Procedure  read  as  follows: 

"Sec  1906.  Neat  of  Kin  DeftneA.  The  term  'next  of  Un,'  as  used  in  the 
foregoing  sections,  has  the  meaning  specified- in  section  1870  of  this  act,  except 
if  decedent  leaves  surviving  a  fatlier  and  mother  but  no  widow,  child  or  de- 
scendant it  shall  mean  both  the  &ther  and  the  mother.** 

Section  1870  of  the  Code  of  Civil  Procedure  read  as  follows: 

"Set  1870.  Neat  of  Kin  Defined.  The  term  "next  of  kin,'  as  used  In  this 
title,  inclndea  all  those  entitled,  under  the  provisions  <tf  la\r  relating  to  the 
distribution  of  personal  property,  to  share  in  the  un bequeathed  assets  of  a 
decedent,  after  pa^oit  of  debts  and  exposes,  other  than  a  snrvivlng  hus- 
band or  wife." 

Concededly,  the  father  is  entitled  to  the  entire  net  proceeds  of  the 
fund  involved  in  this  accounting,  unless  the  mother  is  entitled  to  share 
therein  by  virtue  of  section  1905  of  the  Code  of  Civil  Procedure.  It 
may  not  be  significant,  but  the  fact  is  that,  prior  to  September  1,  1913, 
the  words  "foregoing  sections"  were  used  in  said  section  1905,  and 
that  sections  1904  and  1905  were  amended  by  chapter  756,  Laws  of 
1913  (in  effect  September  1,  1913),  and  the  following  was  inserted  in 
section  1904: 

"//  the  Aeeedent  leave*  aurviAAng  a  father  and  a  mother,  tho  ieath  of  mcA 
father  prior  to  the  ver^ct  shall  not  affect  the  amount  of  iamaoea  recoveratle.'* 

And  section  1905  was  amended  to  read  as  follows  (the  amendments 
are  italicized) : 

"Sec.  1805.  Neset  of  Kin  Defined.  The  term  iiext  of  kin,'  as  used  In  the 
fw^pDlng  section,  has  the  meaidng  «peclfled  In  section  1870  of  this  act,  eaeept 
if  decedent  leavee  aitrviving  a  father  and  mother  Imt  no  widow,  ehUd  or  ae- 
MendoAt,  U  thaU  mean  both  the  father  and  the  mother." 
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It  may  be  that  the  Legislature  intended  to  leave  the  word  "sections," 
and  that  "section"  is  a  typographical  error  only.  However,  the  fact 
is  the  two  sections  were  amended  by  one  act,  and  it  may  be  that  the 
Legislature  intended  that  the  amendment  to  section  1905  should  be 
read  in  connection  with  and  apply  onl^  to  section  1904,  so  that,  in 
the  event  of  the  death  of  the  father  pnor  to  the  verdict,  the  mother 
should  become  the  sole  next  of  kin. 

Counsel  for  the  mother  contends  that  section  1903  must  be  con- 
strued as  if  it  read  as  follows :  "The  damages  recovered  in  an  action, 
brought  as  prescribed  in  the  last  section,  are  exclusively  for  the  benefit 
of  'both  the  father  and  the  mother' " — and  that  the  father  and  the 
mother,  therefore,  must  share  equally  and  divide  the  proceeds  half 
and  half.  The  answer  to  this  contention  is  that  said  section  1903 
further  says,  "and  when  they  are  collected,  they  must  be  distributed 
by  the  plaintiff,  or  representative,  as  if  they  were  unbegueathcd  as- 
sets," subject  to  one  exception  only,  and  that  an  exception  which  does 
not  apply  here.  If  these  proceeds  must  be  distributed  as  unbequeathcd 
assets,  they  must  be  distributed  according  to  the  Decedent  Estate  Law, 
§  98,  subd.  7,  and  the  father  takes  the  whole. 

The  I^egislature  amended  section  1903  in  1911  and  again  in  1915, 
specifying  that,  in  certain  cases,  the  distribution  should  not  be  made 
in  accordance  with  the  Decedent  Estate  Law,  but  as  provided  in  said 
section.  Although  by  these  amendments  the  Legislature  has  provided 
that,  if  the  decedent  has  left  a  wife  or  husband,  the  damages  shall  be 
for  the  sole  benefit  of  such  wife  or  husband,  and  that,  where  the  dece- 
dent leaves  a  father  who  has  abandoned  him,  or  o  father  entitled  to 
recovery,  who  dies  prior  to  the  recovery  or  verdict,  the  damages  or 
recovery  shall  be  for  the  sole  benefit  of  the  mother,  these'are  the  only 
excepticms  to  distribution  according  to  the  Decedent  Estate  Law ;  and 
the  Legislature  having,  by  successive  amendments,  dianged  the  man- 
ner of  distribution,  and  no  amendment  having  been  made  to  said  sec- 
tion 1903,  specifying  that,  in  a  case  like  this,  the  father  and  mother 
shall  share  equally,  I  am  of  the  opinion,  and  accordingly  hold,  thai 
the  fatiier  is  entitled  to  the  whole  estate. 

Decreed  accordingly. 
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(Surrogates  Court,  HerUmer  Ccronty.   JanuaTy,  1917.) 


Xazation  «=»886(7) — TRANoraa  Tax — ^ADmNiBTa&TioN  Expenses — Exbctt- 

rroBs'  ColUlISStONB. 

Where  testatrix  devised  realty  to  her  children,  who  were  also  her  ex- 
ecutors, with  a  mere  power  under  the  will  to  sell,  but  without  a  direc- 
tion to  sell,  and  no  sale  is  necessary  to  carry  oat  the  will,  and  the  execu- 
tors do  not  Intend  to  sell,  commissions  on  the  real  property  should  not 
be  deducted  as  an  administration  expense,  In  fixing  a  transfer  tax. 

[Bd.  Mote.— For  other  caBes,  see  Taxation,  Cent.  Dig.  f  1719.] 

The  executors  of  the  estate  of  Hannah  Ann  Grain,  deceased,  ap- 
peal from  an  order  assessing  the  transfer  tax.    Order  affirmed. 

Bowers  &  Sands,  of  New  York  Cihr,  for  appellants. 
Fred  D.  Mcintosh,  of  Little  Falls,  for  respondent 

BELL,  S.  This  is  an  appeal  from  an  order,  assessing  a  transfer 
tax  herein,  made  and  entered  March  31,  1916. 

Hannah  Ann  Grain  died  August  20,  1914,  leaving  a  will  which  was 
admitted  to  probate  August  31,  1914.  After  making  a  number  of  spe- 
cific bequests  Hie  will  provides : 

"Second.  All  the  rest,  residue  and  remainder  of  my  pr<^erty  and  estate, 
real  and  personal,  *  *  *  I  give,  bequeath  and  devise  unto  my  liusband, 
Dunham  Jones  Grain,  for  and  during  the  term  ol  his  life.    •    •  • 

"Third.  Upon  the  death  of  my  husband  •  •  •  i  direct  that  the  afore- 
said rest,  residue  and  remainder  of  my  aforesaid  property  and  estate,  shall 
be  divided  into  three  several  equal  parts,  and  thereupon  I  give,  bequeath  and 
devise  one  of  said  parts  unto  each  of  my  said  children,  Thomas  C.  T.  Grain. 
Chrlstolielle  Grain  and  Davlda  Crocker  ITraln,  absolutely." 

"Fifth.  I  nominata  and  appoint  my  said  husband  *  *  *  to  be  the  »- 
ecutor  of  this  my  last  will  and  testament,  giving  and  granting  unto  blm  full 
power  and  authority  with  the  written  consent  of  my  aforesaid  children 
♦  •  •  or  the  survivw  or  sun-Ivors  of  them  to  soli,  grant,  bargain,  ex- 
change and  convey  any  and  all  real  estate  of  which  I  may  die  seized  and 
possessed  and  to  execute  and  deliver  all  and  every  necessary  conveyance  there- 
for, in  fee  simple,  witlx  assurances  of  title  to  the  purchaser  or  purchasers  there- 
of. Upon  the  death  of  my  said  husband,  or  If  for  any  cause  he  may  fall  to 
qualify  as  executor  aforesaid,  *  ♦  *  I  then  nominate  and  apiioint  my  said 
children  *  *  *  to  be  the  executors  of  this  my  last  wlU  and  testament, 
giving  and  granting  unto  tti«a '  *  *  *  the  same  executorial  powers  wlilch 
I  have  hereinbefore  conferred  upon  my  said  husband." 

The  husband  predeceased  the  testatrix.  The  three  children  duly 
qualified  as  executors,  and  letters  testamentary  were  issued  to  them. 

The  appraiser  did  not  allow,  as  an  administration  expense,  execu- 
tors' commissions  on  $250,372,  the  value  of  the  real  property,  and 
which  disallowance  if  the  cause  of  this  appeal.  He  allowed  for  debts 
$7,201.88,  for  funeral  expenses  $743.25,  and  for  administration  ex- 
penses $4,161.10,  which  include  $514.85,  the  executors'  commissions 
on  the  personal  property. 

Upon  the  death  of  the  testatrix  this  real  property  vested  in  said  three 
children,  subject  to  a  power  of  sale  by  them  as  executors.  Real  prop- 
erty may  be  converted  into  personalty  by  a  power  8f  sale,  but  where 
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that  power  has  not  been  exercised  the  executors  are  not  entitled,  on 
the  judicial  settlement  of  their  accounts,  to  commissions  on  the  value 
of  such  real  property.*  Matter  of  Duncan,  81  Misc.  Rep.  575,  143 
N.  Y.  5upp.  492;  Matter  of  Wanninger,  120  App.  Div.  273,  105  N. 
Y.  Supp.  4,  affirmed  190  N.  Y.  527,  M  N.  E.  1133;  Phoenix  v.  Liv- 
ingston, 101  N.  Y.  451,  5  N.  E.  70. 

There  is  no  direction  in  this  will  to  exercise  the  power  of  sale.  It 
does  not  appear  that  a  sale  is  necessary  in  order  that  these  three  dev- 
isees may  receive  their  "three  several  equal  parts."  It  does  not  ap- 
pear that-  these  devisees  desire  a  sale  by  ^emselves  as  executors,  or 
that  the  executors  intend  to  sell. 

In  Matter  of  Saunders,  77  Misc.  Rep.  55,  137  N.  Y.  Supp.  438,  cited 
by  appellants'  counsel,  tiie  will  (Erected  the  conversion  of  the  real 
property  into  personalty,  and  in  Matter  of  Blun  (Sur.)  160  N.  Y.  Supp. 
732,  it  appears  by  the  will  that  it  was  necessary  for  the  executors  to 
exercise  the  power  of  sale  in  order  to  carry  out  the  provisions  of  the 


While  in  a  transfer  tax  proceeding  many  of  the  deductions  for  ad- 
ministration expenses  must  necessarily  be  estimated,  and  assuming  that 
in  every  taxable  estate  the  appraisal  is  made  and  tax  assessed  before 
the  executor  has  had  an  opportunity  to  sell  the  real  property  under  the 
power  of  sale,  even  then,  it  seems  to  me,  it  should  appear  by  the  will, 
or  Otherwise,  that  the  executor,  in  the  performance  of  his  duty,  will 
be  required  to  sell,  or  that  he  intends  to  sell,  in  order  to  make  execu- 
tors* commissions  on  the  value  of  the  real  property  a  proper  deduction. 

If  such  a  deduction  should  be  made  upon  a  mere  power  of  sale, 
many  deductions,  by  way  of  estimation,  would  be  allowed  that  would 
never  exist,  because  there  are  many  wills  containing  a  power  of  sale 
and  no  sale  made.   Chrystie  on  Inheritance  Taxation,  p.  908,  says : 

"The  practice  relative  to  allowance  of  commlssioDs  on  real  estate,  where  the 
will  provides  for  sale  of  real  estate,  Is  limited  to  cases  In  which  the  power  to 
sell  has  been  exercised,  or  to  wh««  It  Is  eetaMlshed  that  tt  wlU  be  exerdsed." 

I  am  of  the  opinion  that  in  a  case  like  this,  where  there  is  a  mere 
power  of  sale,  without  direction  to  sell,  and  it  does  not  appear,  from 
the  will  or  otherwise,  that  a  sale  is  necessary  to  carry  out  the  provi- 
sions of  the  will,  or  that  executors  intend  to  sell,  executors'  commis- 
sions on  the  real  property  should  not  be'  allowed  and  deducted  as  an 
administration  expense. 

Order  affirmed. 


will. 
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MacARTHUB  BROS  CO.  at  aL  v.  CITT  OT  NEW  YORK. 
(Smxreme  Court,  .apellate  Division,  Flnt  Dt^partmeDt.   May  4>  1917.) 

1.  BiTJinozPAL  Oorpobatxohb  ^b^M— Oohtbactb— Oovsnucnoiv. 

Where  a  oontxact  wltb  a  city  provided  that  acceptance  of  tbe  final 
draft  sbould  (iterate  as  a  release  to  tbe  city  of  all  claims,  the  provlsioa 
of  the  contract  cannot  be  modified  the  contractor's  ezecatlou  of  a 
general  release  reaervlni^  certain  dalms,  bo  as  to  render  the  dly  liable 
thereon. 

[Ed.  Note^For  otber  cases,  see  Municipal  Ourporatloos,  Cent.  Dig.  ff 

866,  8&7.] 

2.  TaiAi.  «»170— DiB&OTKD  Vkboiot— -BrracT. 

Where  several  claims  in  a  snit  had  been  dismissed,  motions  for  directed 
verdict  have  the  effect  only  of  subu^ttlng  those  claims  not  dismissed. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  S  399.] 

Action  by  the  MacArthur  Bros.  Company  and  another  against  the 
City  of  New  York.  On  motion  for  new  trial  on  exceptions  directed  to 
be  heard  in  the  first  instance  at  the  Appellate  Term.  Exceptions  over- 
ruled, and  judgment  ordered  for  the  defendant. 

Argued  before  O^ARKE,  P.  J.,  and  SCOTT.  SMITH,  PAGE, 
and  DAVIS,  JJ. 

Samuel  Seabury,  of  New  York  City,  for  plaintiffs, 
John  F.  O'Brien,  of  New  York  City,  for  defendant. 

SMITH,  J.  The  plaintiffs  contracted  with  the  city  of  New  York 
through  the  aqueduct  commissioners  to  construct  ,  the  Cross  River  res- 
ervoir in  Westchester  county.  They  proceeded  with  their  work,  and 
payments  were  made  upon  the  certificate  of  the  engineer  from  time  to 
time  until,  in  August,  190S,  plaintiffs  received  a  draft  by  the  comptrd- 
ter  upon  the  chamberlain  of  the  city  of  New  York  for  the  sum  of 
$157,514.67,  which  was  stated  in  the  draft  to  be — 

"for  and  in  full  paym^  oC  oinitract  No.  W-U»,  conatmctlon  ctf  the  Ctobs 
RlvCT  reswTolr,  teaervolx  N  In  towns  of  Bedford,  Lewlsborougb,  and  Pound- 
ridge,  Weatcheater  coun^.  Voucher  rec^red." 

Thereafter  this  action  was  brought  against  the  city,  in  which  action 
are  included  15  claims  or  different  causes  of  acti(ni.  The  action  was 
brought  on  for  trial,  and  certain  of  the  claims  dismissed  pending  the 
trial.  Thereafter  motions  for  a  directed  verdict  were  made  by  both 
parties,  whereupon  the  court  took  the  papers  and  afterwards  dis- 
missed the  complaint. 

[  1  ]  The  plaintiff  is  met  at  the  threshold  of  his  argument  with  the 
defendant's  contention  that  plaintiffs'  receipt  of  the  final  p^ment  of 
$157,514  operated  to  release  all  other  claims  under  article  XXIX  of 
the  contract.  That  article  reads  as  follows : 

"^e  acceptance  by  the  extractor  of  the  last  paymCTt  af(msald  shall 

operate  aa  and  shall  be  a  release  to  tbe  city,  the  commissioners,  and  eadi  ot 
them,  and  their  agents,  from  all  claim  and  liability  to  the  contractor  fttr 
anything  dcaie  or  furnished  for  or  relating  to  the  work,  or  for  any  act  ot 
neglect  of  the  dty  or  any  person  relating  to  or  affecting  the  work,  except  the 

«s»For  otbcr  caiM  see  Hm«  taple  A  KBT-NtniBBR  In  «I1  K«r-HnmMN4  DIswtl  *  IndaiM 
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«lalin  against  ttie  dty  for  the  remainder,  If  any  there  be,  ot  the  amounts  k^t 
or  retataed  as  proTided  by  article  XXIIL" 

It  is  not  claimed  that  the  causes  of  action  in  question  are  within 
the  exception.  At  the  time  that  this  final  payment  was  accepted  by  the 
plaintiffs  the  plaintiffs  executed  a  general  release  to  the  city.  In  that 
general  release,  however,  was  a  provision  which  assumed  to  reserve  to 
the  plaintififs  the  right  to  make  claim  against  the  aty  for  the  matters  in- 
cluded in  this  action. 

The  contention  of  the  plaintiffs  is  that  by  reason  of  the  fact  that 
this  reservation  was  made  in  this  general  release,  which  was  filed  at 
the  time  of  the  acceptance  of  the  last  payment,  that  such  acceptance 
cannot  be  deemed  to  be  in  full  or  cannot  operate  as  a  release  of  the 
claims  here  sought  to  be  enforced.  In  support  of  this  contention  the 
Cearty  Case,  171  N.  Y.  61,  66,  63  N.  E.  804,  is  cited.  In  that  case  a 
general  release  was  executed  which  was  required  by  the  comptroller 
in  order  to  obtain  the  moneys  actually  due  and  payable  by  the  terms 
of  the  contract,  and  it  was  held  that  the  contractor  was  not  bound  by 
that  release.  But  In  that  case  there  was  no  provision  in  the  contract  be- 
tween the  city  and  the  contractor  as  to  what  should  be  the  effect  of  the 
acceptance  of  that  final  payment  or  that  such  acceptance  should  in  an} 
way  operate  to  release  all  other  claims.  This  provision  in  the  contract 
in  the  case  at  bar  clearly  distinguishes  this  case  from  the  case  cited. 
The  Comptroller  of  the  city  had  no  power  to  modify  this  contract  or  to 
waive  any  of  its  provisions.  The  release  was  not  called  for  by  the 
contract.  His  acceptance  of  a  general  release  with  this  reservation 
could  in  no  way  operate  to  change  the  effect  which  would  otherwise 
follow  from  the  acceptance  of  this  final  payment. 

In  Allen  v.  City  of  Oneida,  210  N.  Y.  496,  505,  104  N.  E.  920,  it  was 
provided  that  the  payment  of  the  final  amount  due  should  release  the 
city  from  any  and  all  claims  under  the  contract.  It  was  there  held 
that  the  plaintiffs,  having  accepted  this  payment,  could  not  thereafter 
repudiate  the  covenants  entered  into  by  them  and  recover  for  the  al- 
leged quantity  of  work  in  excess  of  the  amount  shown  by  the  final  es- 
timate. This  authority  would  seem  to  be  conclusive  agamst  the  plain- 
tiffs in  this  case  unless  they  be  saved  by  the  reservation  contained  in 
the  release.  That  such  reservation  cannot  have  that  effect  must  fol- 
low from  the  lack  of  power  in  the  comptroller  to  modify  or  in  any  way 
change  the  contract  between  the  plaintiffs  and  the  city.  We  are  of 
opinion,  therefore,  that  the  defendant's  objection,  based  upon  the  ef- 
fect of  the  acceptance  of  this  final  payment,  must  prevail,  and  this 
conclusion  would  lead  to  an  afHnnance  of  this  judgment. 

[21  If,  however,  this  question  should  be  passed,  we  are  still  tmable 
to  find  sufficient,  proof  to  establish  the  plaintiffs'  -claims.  We  agree 
with  the  plaintiffs  that  the  effect  of  the  motions  for  a  directed  verdict 
was  to  submit  to  the  court  only  those  claims  that  had  not  been  dismiss- 
ed during  the  trial  of  the  action  prior  to  the  time  when  these  motions 
were  heard.  Without  specifying  our  conclusions  in  detail  upon  the 
specific  claims  made,  it  may  be  stated  generally  that,  allowing  to  the 
decision  of  the  trial  judge  tihe  legal  force  of  his  determination  on  the 
facts  as  to  the  causes  of  action  sulxnitted  to  him,  and  allowing  to  the 
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decision  of  the  engineer  the  proper  force  to  be  given  thereto  under  the 
contract  of  the  parties,  we'think  the  plaintiffs*  claims  are  without  sup- 
port in  the.  evidence,  and  were  properly  dismissed. 

Exceptions  overruled,  with  costs,  and  judgment  ordered  to  be 
entered  on  verdict.    Settle  order  on  notice.    All  ctmcur. 


(Supreme  Court,  Appellate  Term,  First  Deportment.    May  4,  191T.) 

Afpsal  and  Erbor  «s>105tKl) — Action  fob  Cohuissions — Evidence. 

In  an  action  for  bn^er's  commtssioQ  alleged  to  bave  been  earned 
throus^  ^ocarlng  a  party  ready,  willing,  and  able  to  make  a  lease  as 
proposed  by  defendants*  testator,  In  wblch  defendants  were  permitted  to- 
show  that  the  president  of  the  proposed  lessee  corporatlou  had  gone 
through  bankruptcy,  the  exclu^on  of  proof  of  the  solvency  of  the  pro- 
posed lessee,  offered  by  plalntUT,  was  prejadldat  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Gent.  Dig.  4187, 
4191,  4207J 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Louis  Hutter  against  Jane  F.  Stokes  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals.  On  motion  for  reargument. 
Judgment  reversed,  and  new  trial  granted. 

Argued  March  term,  1917,  before  BIJUR,  HENDRICK,  and 
WEEKS,  JJ. 

A.  Hutter,  of  New  York  City,  for  appellant. 
H.  M.  Kirk,  of  New  York  City,  for  respondents. 

PER  CURIAM.  This  is  an  action  for  broker's  ccnnmission  alleged 
to  have  been  earned  through  procuring  a  party  ready,  willing,  and  able 
to  make  a  lease  as  proposed  by  defendants'  testator.  The  issue  as  to 
whether  the  terms  of  the  lease  had  been  finally  agreed  upon  before 
the  negotiations  were  terminated  was  a  rather  narrow  one,  and  al- 
though we  had  grave  doubt  whether  the  verdict  of  the  jury  in  defend- 
ants' favor  lacked  support  in  the  evidence,  or,  in  any  event,  whether  it 
was  not  clearly  against  the  weight  of  evidence,  we  had  resolved  those 
doubts  in  defendants'  favor. 

It  now  appears  that  counsel  for  appellant  had,  in  an  obscure  part 
of  his  brief  and  without  daborate  specification,  called  attention  to  a 
serious  error  in  the  admission  of  evidence,  and  that  the  point  was  en- 
tirely overlodced  upon  consideration  of  the  appeal.  Plaintiff  was  pre- 
vented, for  reasons  which  do  not  appear,  from  offering  proof  of  the 
solvency  of  the  proposed  lessee,  a  corporation.  On  the  other  hand,  de- 
fendants were  permitted  at  great  len^,  over  :q>propriate  objection  and 
exertion,  to  bring  out  that  the  president  of  the  proposed  lessee  corpo- 
ration had  gone  throu^  bankruptcy. 

Tlic  error  is  so  manifest,  and  its  prejudicial  effect  so  dear,  tiiat  we 
feel  that  the  judgment  must  be  reverse!  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

^g»For  othw  CUM  m*  mub*  topic  A  XBT-NUMBBB  In  aU  Km-VvmimA  Dtswti  A  UAmm 
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BASS  &  GO.  V.  McDONAIJ>  et  aL 


(Supreme  Coart,  Appellate  Term,  First  Department  Ha7  3,  1917.) 
ExEcnnoN  <8=>403 — Aotion  bx  Cbbditob — ^Fxuu  Vaoib  Gabb — DiSMiaeAL  of 

Judgment  creditor  ihowlns  compliance  with  Codo  GIt.  Proc.  |  1391, 
proTldlDg  that  apon  retoni  of  an  execution  wlu^  nnaatlsfled,  judgmsit 
creditor  may  secure  an  order  directing  execution  against  earnings  of 

debtor,  where  amounting  to  |12  or  more  a  week  for  an  amount  not  exceed- 
ing 10  per  cent  thereof,  and  that  after  presentation  of  the  executl(ui  to 
the  employer,  If  he  fails  to  pay  the  percentage  he  shall  be  liable  to  an 
action  therefor,  receipt  by  Judgment  debtor  from  his  employer  of  salary 
amounting  to  $12  or  more  a  week,  10  per  cent  of  which  would  have  more 
than  satisfied  creditor's  demand,  establishes  a  prima  fade  case,  and  dis- 
missal of  ctnnplalut  Is  error. 
£Bd.  Not&— For  other  cases,  see  Sxecntlon,  dent  Dig.  S|  1181-U40.] 

Appeal  from  Municipal  Cotirt,  B(m>tt{^  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Saks  &  Co.  against  Willis  McDonald  and  another.  From 
a  judgment  dismissing  complaint,  plaintiff  ^^eals.  Reversed,  and 
new  trial  ordered,  wiUi  costs. 

Argued  April  tcnn,  1917.  before  GUY.  COHALAN,  and  DELE- 
HANTY.  J  J. 

Charles  La  Rue,  of  New  York  City,  for  appellant 
Mark  H.  Ellison,  of  New  York  City,  for  re^ndents. 

GUY,  J.  The  action  is  by  the  judgment  creditor  of  one  Cox,  to  re- 
cover from  the  debtor's  employers,  pursuant  to  section  1391  of  the 
Code,  the  amount  of  the  judgment.  At  the  dose  of  plaintiff's  case 
the  trial  judge  dismissed  the  c<»nplaint,  and  plaintiff  appeals. 

On  or  about  July  31,  1915,  plaintiff  procured  an  order  from  the 
Supreme  Court,  directing  the  issuance  of  an  execution  against  the 
salary  and  earnings  of  the  judgment  debtor,  and  execution  was  there- 
upon issued  and  levied  upon  the  earnings  of  the  employe ;  and  plain- 
tiff claims  that  subsequent  to  August  14,  1915,  the  date  of  the  levy, 
the  employers  {raid  to  the  debtor  salary  or  earnings  at  a  much  greater 
rate  than  $12  a  week,  and  that  such  excess  is  more  than  sufficient  to 
pay  the  plaintiff's  claim  with  costs,  interest,  and  sheriff's  fees.  Upon 
demand  made  September  29,  1916,  the  defendants  refused  to  pay  any 
part  of  the  judgment. 

To  establish  its  case  plaintiff  called  one  of  the  defendants  as  a  wit- 
ness, and  put  in  evidence  two  affidavits  made  by  him.  It  appears 
from  tiiese  affidavits,  which  purport  to  embody  the  accounts  of  the 
debtor  with  the  defendants  from  February  1,  1910,  tiiat  upon  the  date 
named  the  judgment  debtor  started  as  a  commissicHi  salesman  with 
the  defendants ;  that  he  owed  his  employers  February  1,  1912,  $657.- 


19;  February  1,  1913.  $^80.89;  February  1,  1914,  $1,260.98;  Febru- 
ary 1,  1915,  $1,647.86;  June  1,  1915,  $1,904.71;  September  1,  1916, 
$3,124.11 ;  that  all  of  the  charges  in  the  accounts  are  loans  which,  in 
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many  instances,  are  small  sums  and  in  imeven  amounts  because,  as 
stated  in  oat  o£  the  affidavits,  the  employ^ — 

"desired  the  moneys  for  partlcnlar  uses,  and  In  certain  instances  I  bellere 
Indorsed  the  checks  to  the  dehtor.  Many  of  the  checks  were  to  Mr.  Cox's 
{the  debtor's]  wife,  but  upon  the  credit  and  charged  against  Ur.  Coi." 

All  of  the  credits  as  against  the  charges  made  on  defendants*  books 
are  for  commissions. 

It  is  hardly  credible  that  the  defendants  would  have  allowed  the 
indebtedness  of  their  employe  to  jump  from  $657.19  in  1912  to  almost 
five  times  that  sum  in  1916.  But  irrespective  of  this  fact  the  evidence 
shows  that  the  ccHnmissions  paid  to  the  debtor  during  the  interval  be- 
tween May  1,  1915,  and  September  1,  1916,  amounted  to  $1,301.10, 
which  makes  the  average  earnings  or  salary  of  the  employ^  during 
the  period  mentioned  over  $80  a  month.  The  proof  thus  showing  the 
receipt  by  the  judgment  debtor  from  his  employers  of  wages,  earnings, 
salary,  or  profits  to  the  amount  of  $12  or  more  per  week,  and  as  10 
per  cent,  of  such  receipts  would  have  more  than  satisfied  the  plain- 
tiff's demand,  a  prima  facie  case  was  established,  and  it  was  error 
to  dismiss  the  coaq>laint 

Judgment  reversed,  and  a  new  trial  ordered,  witti  $30  costs  to  the 
appellant  to  abide  the  event  All  concur. 


NBW1I:AN  et  al.  v.  BBADLDT  GONTBAGTINa  00. 
CBnpmne  Oourt,  Appelate  Tearing  Rxvt  Department.  May  8.  1A17.) 

1.  Pleadinq  ^20S— AmNDinnT  atesk  Subhissioit — OPPoCTDum  to  Ak- 

awKR. 

If  a  case  tried  to  the  court  had  been  sohmttted  the  court,  If  It  allowed 
an  amendment  changing  the  cause  at  action,  should  give  defendant  op- 
portunity to  Interpose  such  defenses  to  the  new  action  as  It  saw  fit 

[Ed.  Note.— For  other  cases,  see  neadln^  Cent.  DI|^  H  744-761.] 

2.  iKDniifrrr  ^s»S — ConsTmucnoN  of  Subwat^ — Patvent  or  Daicaoes. 

An  agreement  by  the  contractor  for  the  construction  of  a  subway  to  pay 
damages  oocasI<Hied  to  the  ftmndattoos,  walls,  or  other  parts  ot  adjoin- 
ing buildings  related  only  to  swdi  parts  of  the  buildings  as  were  below 
the  street  lereil,  and  referred  to  IntOTtermee  with  or  direct  damage  to 
those  stractures. 

CEd.  Nake.—'Far  other  cases,  see  Indemnity,  Cent  Dig.  ||  10-lS.] 

3.  CoKTRAOTS  (S=a>S27(l) — BroHT  OF  Bkkmtoiamm— Demand. 

In  an  aeUon  founded  on  a  contract  to  whl(9i  plaintiffs  were  not  a 
party,  but  which  th^  Claimed  was  made  for  thetr  benefit  they  cannot 
recover  without  proof  of  demand  upon  defendant  and  refusal  by  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  CtxitractB,  Cent.  Dig.  U  1669-1570; 
Action.  Cent  Dig.  |  72.] 

4.  MuniCIFAI.  COBPOEATIONS  &=>3M(1) — ^PUBUO  iMPBOTEHSmS— GOKaBQUBH - 

TiAL  Daicaoes — Liabilixt  of  Contsactob. 

Neither  the  dty  nor  ita  contractor  engaged  In  the  conatractlon  of  a 
public  improvement  are  liable  for  damages  to  adjoining  property  which 

^■bPot  other  casM  im  wmc  tople  *  XBT-NUM BBR  In  sll  Kaj-Homlwrsd  Slf«ta  *  IndoMt 
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are  piirely  consequential  and  niA  occasioned  by  any  Inrajdon  of  tbe 
premises,  unless  sudi  damages  were  tbe  result  of  Diligence. 

[Ed.  Note. — For  otlier  cases,  see  Municipal  Corporations,  Cent-  Dig.  H 
938,  939.1 

6.  iNDEMNrry  «s»16(2) — Public  Ikfbovemxntb — Liabiutt  or  OoittucTob  to 
Pbopestt  Owkbb. 

ProTlslons  In  a  contract  for  the  construction  of  a  municipal  subway 
that  the  contractor  admits  that  the  work.  If  done  without  negligence,  In- 
volves no  danger  to  adjacent  buildings,  and  that  he  will  make  good  any 
damage  caused  thereto,  regardless  of  his  negligence  or  due  care,  and 
that  lie  shall  be  solely  responsible  for  all  physical  Injuries  to  persons  or 
property  occurring  daring  the  performance  of  the  work,  and  shall 
Indemnify  the  dty  for  all  claims  for  dama^  on  account  thereof  regard- 
less of  his  due  care  or  negligence,  are  provisions  merely  Indemnifying  the 
dty  against  any  dalma  for  damages,  and  not  for  tbe  beiwfit  of  ^opetty 
owners  so  as  to  entitle  tbe  lattor  to  sue  tberecm. 

[Ed.  Note.— For  other  cases,  see  Indemnity,  Cent.  Dig.  |  87J 

6.  iNDEMNfTT  ®S»1S(2) — ^BiaHTS  OV  BBNEFKHASISa. 

The  prinds^  permitting  a  person  tor  whose  boi^t  a  oontnct  to 
which  be  was  not  a  party  was  made  to  sue  thereon  applies  only  where 
the  relation  of  debtor  and  creditor  or  some  other  equitable  situation 
exists,  and  therefore  does  not  permit  a  [>r(^rty  owner  to  sue  a  monici- 
pal  contractor  on  a  provision  of  tbe  contract  whweby  the  contractor 
Indemnified  the  dty  against  dalms  for  damages  for  which  neither  the 
dty  nor  the  contractor  would  otherwise  be  liable. 

^^d.  Note.~For  other  cases,  see  Indemnity,  Ceat.  Dig.  {  37.1 

Appeal  from  Municipal  Court,  Borou|^  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Lena  K.  Newman  and  another  against  the  Bradley  Con- 
tracting Company.  Judgment  for  the  plaintiffs  in  a  trial  before  the 
court  without  a  jury  after  plaintiffs  had  been  permitted  to  substitute 
an  amended  complaint  to  conform  to  the  proof,  and  defendant  appeals 
from  the  order  permitting  the  substituticm  and  from  the  judgment 
Judgment  and  order  reversed,  and  new  trial  ordered. 

Ar^ed  April  term.  1917,  before  GUY,  COHALAN,  and  DELE- 
HANTY,  JJ. 

Frederick  L.  C.  Keating,  of  New  York  City  (Joseph  A.  Corbett, 
of  Brooklyn,  of  counsel),  for  appellant. 

Bennett  E.  Siegelstein,  of  New  York  City  (William  L.  Stone,  of 
New  York  City,  of  counsel),  for  respondents. 

COHALAN,  J.  Plaintiffs  have  recovered  a  ju<^;ment,  awarding 
them  damages  in  the  sum  of  $468.85,  a^nst  the  defendant  by  rea- 
son of  purely  consequential  damages  suffered  to  their  prc^rty.  No. 
SC^  Lexington  avenue,  by  reason  of  tiie  construction  1^  the  ^fend- 
ant  of  the  Lexington  avenue  subway.  The  complaint  is  drawn  npon 
the  theory  of  negligence,  and  the  trial  proceeded  upon  that  theory. 
After  the  trial  was  completed,  and  while  the  matter  was  sub  judice, 
and  before  judgment,  the  plaintiffs  moved  to  substitute  and  amend 
the  complaint  without  prejudice  to  the  proceedings  had,  and  to  con- 
form the  pleading  to  the  proof  already  taken.  In  the  amended  com- 
plaint, the  plaintiffs  alleged  an  action  on  contract.  The  defendant 
(^osed  this  motion,  but  it  was  granted  without  costs.  

«s3For  oUwr  CMW  M  Nuqa  Ufple  *  K«iT-N011BBR  In  all  Kcr-Nnmbml  Slsyiti  *.  IndaiM 
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[1]  After  the  case  had  been  submitted  and  the  plaintiffs  had  rested 
upon  the  case  as  it  stood,  if  the  court  allowed  an  amendment  chang- 
ing die  cause  of  action,  it  should  have  directed  the  service  of  a  plead- 
ing whh  an  opportunity  to  the  defendant  to  interpose  such  defenses 
in  an  answer  as  it  saw  fit.  The  orderly  administration  of  justice  re- 
quired this,  and  if  the  amendment  were  granted  changing  the  cause 
of  action,  it  should  have  been  done  only  upon  terms. 

[2]  Moreover,  we  feel  that  a  new  trial  should  be  granted  for  the 
reason  that  the  items  of  damage  which  have  been  proved  are  entirely 
apart  from  the  so-talled  promise  of  the  defendant,  which  it  is  as- 
sumed was  made  in  favor  of  the  plaintiff,  since  the  terms  "founda- 
tions, walls  or  other  parts"  did  not  permit  of  proof  of  the  items  of 
damage,  which  the  plaintiff  has  given  and  gave  in  support  of  an  ac- 
tion of  negligence,  and  not  of  contract  Under  the  doctrine  of  ejus- 
dem  generis,  which  applies  to  the  construction  of  contracts,  as  well 
as  statutes,  the  ultimate  term  is  controlled  in  its  extension  to  the 
terms  of  narrower  significance,  which  constitute  the  primary  terms 
of  the  clause.  Matter  of  Robinson,  203  N.  Y.  380,  386,  96  N.  E. 
925.  37  L.  R.  A.  (N.  S.)  1023;  Re  Aylesworth  v.  Phoenix  C.  Co.,  170 
App.  Div.  34,  36.  155  N.  Y.  Supp.  916;  Lantry  v.  Mede,  127  App. 
Div.  557,  111  N.  Y.  Supp.  833.  The  clauses  in  the  contract  cited  sim- 
ply related  to  such  parts  of  buildings  as  are  below  the  level  of  the 
street,  and  refer  to  interference  with  or  direct  damage  to  these  struc- 
tures, these  being  the  character  of  structures  or  parts  of  the  houses, 
with  which  the  contractor  is  likely  to  come  in  contact  and  concerning 
which  the  contract  dealt. 

[3]  The  plaintiffs  rely  upon  a  cause  of  action  founded  in  a  con- 
tract to  which  they  were  not  a  party,  and  contend  that  the  promise  of 
the  defendant  to  the  city  of  New  York,  as  shown  in  the  contract,  gives 
rise  to  a  cause  of  action  in  their  favor,  because  of  the  failure  of  the 
contractor  to  make  good  his  damage,  and  the  cases  suggesting  such  a 
cause  of  action  are  Smyth  v.  City,  203  N.  Y.  106,  96  N.  E.  A09,  and 
Congregation,  etc.,  v.  Bradley  Construction  Co.,  165  N.  Y.  Supp,  507, 
not  yet  officially  reported.  If  such  a  cause  of  action  exists,  plaintiffs 
have  failed  to  show  that  they  made  any  demand  upon  the  defendant 
to  make  good  the  damage,  or  that  the  defendant  refused  to  make 
good  such  damage,  and  for  this  reason  likewise  the  judgment  should 
be  reversed. 

[4]  But  there  is  a  broader  phase  to  this  question,  which  has  not 
been  touched  upon  in  the  briefs  of  counsel,  and  that  is  the  question 
as  to  whether  or  not  the  clause  in  the  contract  gives  rise  to  any  cause 
of  action  in  favor  of  a  plaintiff  situated  such  as  are  the  plaintiffs  here- 
in. The  question  arises  as  to  whether  there  is  a  promise  in  this  con- 
tract for  the  benefit  of  a  third  party,  or  whether  it  is  a  mere  clause 
agreeing  to  indemnify  the  city  of  New  York,  of  which  the  plaintiff 
may  take  no  advantage.  It  has  been  settled  in  this  state  for  a  num- 
ber of  years  that  for  purely  consequential  damages,  where  public  im- 
provements are  being  prosecuted,  a  property  owner  may  have  no  re- 
covery in  the  absence  of  negligence.  Holland  House  Co.  v.  Baird, 
169  N.  Y.  136,  62  N.  E.  149;  Booth  v.  Rome  Watertown  R.  R.,  140 
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N.  Y.  267,  35  N.  E.  592,  24  L.  R.  A.  105,  37  Am.  St.  Rep.  552;  Ben- 
ner  v.  A.  D.  Co.,  134  N.  Y.  156,  31  N.  E.  328,  17  R.  A.  220.  30 
Am.  St.  Rep.  649;  Lester  v.  Mayor,  79  Hun,  479,  29  N.  Y.  Supp. 
1000,  affirmed  150  N.  Y.  578.  44  N.  E.  1125;  Atwater  v:  Trustees, 
etc.,  124  N.  Y.  602,  27  N.  E.  385;  Derrick  v.  KeUy,  136  App.  IHv. 
433,  120  N.  Y.  Supp.  996;  French  v.  Vix  et  al.,  143  N.  Y.  90,  37 
N.  E.  612;  Page  v.  Dempsey,  184  N.  Y.  251,  77  N.  E.  9;  Gordon  v. 
EUenvitle  &  Kingston  R.  R.  Co.,  195  N.  Y.  137,  88  N.  E.  14.  47  L. 
R.  A.  (N.  S.)  462.  In  a  word,  where  the  injuries  are  consequential, 
proof  of  negligence  in  the  performance  of  the  work  is  an  essential  ele- 
ment to  a  cause  of  action  for  damages.  In  Holland  House  Co.  v. 
Baird.  supra,  the  Court  said: 

"Hbe  defendant  was  engaged  upoa  a  lawful  wmk,  under  a  omtract  wltli 
tbe  munlcipalitr,  where  blasting  was  contemplated  aa  bdng  neoeasary  and 
as  to  which  a  proTisioD  was  inserted,  requiring  It  to  be  done  in  conformity 
with  city  ordinances  directing  the  methods  and  tbe  precautions  to  be  taken. 
This  WHS  not  a  case  of  a  te<dinlcal  trespass  upon  Uie  property  of  another, 
where  proof  of  negligence  in  the  defendant  la  unnecessary.  Hay  t.  Coboes 
Co..  2  N.  Y.  169  [51  Am.  Dea  279] ;  St  Peter  T.  Denlaon.  6S  N.  X.  416  L17 
Am.  Bep.  268]." 

It  is  unnecessary  to  cite  further  these  cases,  because  they  are  well 
known,  and  the  rule  has  been  universally  applied  in  a  long  line  of  cases 
in  this  state  somewhat  similar  to  the  case  at  bar.  It  is  sufficient  to 
cite  one  statement  of  the  rule  in  a  recent  decision  in  the  Court  of  Ap- 
peals. In  Page  v.  Dempsey,  184  N.  Y.  251,  77  N.  E.  11,  the  court 
s:ud: 

"Where  tbe  injury  InvolTes  no  trespass  upon  the  plalntlfTs  premises,  but  is 
due  solely  to  concussion,  causing  great  disturbance,  jarring,  and  vibration 
of  tbe  earth  or  air,  tbe  plaintiff,  to  maintain  an  action  to  recover  damages, 
must  prove  tbat  the  work  was  paiformed  in  a  n^gent  and  Impn^ter  man- 
ner." 

Of  course  the  principle  is  the  same,  whether  the  jarring,  vibration, 
or  disturbance  was  caused  by  blasting  or  was  caused  by  the  ordinary 
work  of  excavation  and  the  taking  out  and  putting  in  of  materials. 

In  this  case  the  work  of  the  defendant  was  done  for  the  city ;  it  had 
the  authority  of  the  government,  and,  as  long  as  it  kept  within  the 
limits  thereof,  it  did  not  become  liable  for  consequential  damages,  for 
although  the  work  was  being  done  here  by  a  private  corporation,  it 
stood  in  the  place  of  the  city,  and  was  entitled  to  all  of  the  immunities 
and  privileges  which  the  city  itself  would  be  entitled  to  were  it  per- 
forming the  work.  Conklin  v.  N.  Y.  Ont.  R.  R.,  102  N.  Y.  107,  6  N. 
E.  663  ;  O'Reilly  v.  Long  Island  R.  R.,  15  App.  I>iv.  79,  44  N.  Y.  Supp. 
264;  Carr  v.  Degnon  Contracting  Co..  48  Misc.  Rep.  531,  96  N.  Y. 
Supp.  277. 

In  the  case  of  Conklin  v.  N.  Y.  Ont.  R.  R..  supra,  it  has  been  held 
that  when  the  work  of  this  character  is  being  done  under  public  au- 
thority, the  person  performing  the  work — 

"becomes  for  the  time  and  at  the  place  the  constituted  public  authority  to 
make  the  restoration,  and.  If  it  does  so  with  reasonable  prudence  and  skill, 
encounters  no  greater  liability  than  would  attend  tbe  same  change  it  made 
by  the  usual  puUlc  autb(»rity." 
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It  is  clear,  therefore,  that  under  tiie  authorities,  in  the  absence  of  any 
contract  provision  or  agreement  to  compensate,  the  defendant  could 
not  be  held  liable,  and  was  entitled  to  all  the  immunity  which  the  city 
itself  would  have  were  it  doing  the  work,  and  that  it  would  only  be 
held  liable  for  a  direct  injury,  and  not  for  an  indirect  or  consequential 
injury. 

[Bj  We  come,  therefore,  to  consider  the  claim  advanced  that  the 
rontnictor  here  agreed  with  the  city — in  form  and  in  substance  sufli- 
cjent — to  permit  a  thirdperson,  the  plaintiffs  herein,  to  sue  it  upon  the 
covenant  relied  upon.  The  principal  covenants  rcKed  upon  are  as  fol- 
lows: 

"Article  xW.  'Bie  contractor  expressly  admits  and  covenants  to  and  wltb 
tlie  cit7  that  the  plans  and  specifications  and  other  provisions  of  this  con- 
tract, tf  the  work  be  done  without  faalt  or  negligence  on  the  part  of  the 
contractor,  do  not  involve  any  danger  to  the  foundations,  walla  or  other  parts 
of  adjacent  or  overhead  tmUdlnga  or  structures  or  surfaces;  and  the  con- 
tractor will  at  his  own  expense  make  good  any  damage  that  shall.  In  the 
ooixTse  of  cmstructlOD,  be  done  to  any  soch  fonndatlon,  walls  or  other  parts 
of  adjacent  or  overhead  buildings  or  structures  or  surfaces.  The  liability  of 
tbe  contractor  under  this  covenant  is  alm^ate  and  is  not  dqiendeat  upon 
any  question  of  negligence  on  his  part,  or  on  Hie  part  of  his  agents,  servants 
or  employes,  and  the  neglect  of  the  engineer  to  direct  the  ccmtractor  to  take 
any  particular  precautions  or  to  refrain  from  doing  any  particular  thing, 
shall  not  excuse  the  contractor  in  case  of  any  such  damage." 

"Article  xlvU.  The  contractor  shall  be  solely  respmislble  for  all  physical 
Injuries  to  persons  or  property  occurring  on  account  of  and  during  the  per- 
formance of  the  work  hereunder,  and  shall  Indemnify  and  save  harmless  the 
dty  from  liaMUty  upon  any  and  all  claims  tor  damaj^  on  account  of  such 
injorles  to  posmis  or  pnH>erty,  and  tram  all  costs  and  expoises  in  suits  which 
may  be  brought  against  the  dty  for  such  injuries  to  person  or  property; 
It  being  distinctly  understood,  stipulated  and  agreed  that  the  contractor 
shall  be  solely  responsible  and  liable  for  and  shall  fully  protect  and  indemni- 
fy the  dty  against  all  claims  for  damages  to  persons  or  property  occasioned 
by  or  resulting  from  blasting  or  other  methods  or  processes  In  the  work  of 
constructloo,  whether  such  damages  be  attributable  to  negligence  of  the 
contractor,  or  his  employes  or  otherwise." 

And  in  support  of  the  cause  of  action,  which  they  claim  these  provi- 
sions of  the  contract  give  to  a  third  person  not  a  party  to  the  contract, 
plaintiffs  cite  Smyth  v.  City  of  New  York,  203  N.  Y.  106,  96  N.  E. 
409,  and  the  defendant  in  its  brief  refers  to  the  decision  in  Uie  case  of 
Congregation,  etc.,  v.  Bradley  Construction  Co.,  supra,  wherein,  con- 
struing these  various  conditions  of  the  contract  and  relying  upon 
Smyth  V.  City  of  New  York,  and  Rigney  v.  N.  Y.  C.  R.  R.,  217  N.  Y. 
31,  111  N.  E.  226,  the  learned  Justice  there  writing  reaches  the  con- 
clusion that  a  cause  of  action  might  exist  in  favor  of  property  owners 
imder  the  first  above-quoted  provision  of  the  contract. 

It  is  our  view  that  the  covenants  found  in  the  cases  relied  upon  are 
to  be  clearly  distinguished  from  the  covenant  in  the  contract  at  bar.  In 
Smyth  V.  City  of  N.  Y.,  supra,  the  covenant  reliwl  upon  was  the  fol- 
lowing : 

'*The  OHitractor  shall  be  responsible  for  all  damage  which  may  be  d(nie  to 
abutting  property  or  buildings  or  structures  thereon  by  the  method  In 
which  the  constructltm  hereunder  shall  be  done,  but  not  including  In  such 
damage  any  damage  necessarily  arising  from  proper  constroctlon  pursuant 
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to  this  contract  or  the  reasonaUe  use,  occupation  or  obBtmctim  at  the 

streets  thereby.'* 

It  was  because  of  the  separation  of  lliat  provision  of  the  contract 

from  the  contract  of  indemnity  in  the  McDonald  contract,  which  was 
the  original  contract  for  the  construction  of  the  first  subway  in  the 
city,  that  the  court  found  that  the  agreement  to  indemnify  the  city 
against  damage  and  the  agreement  to  be  responsible  for  damages  to 
abutting  property  were  "independent  and  different  covenants  or  agree- 
ments on  the  part  of  the  contractor/'  and  because  of  their  independence 
the  court  applied  the  rule  laid  down  in  Lawrence  v.  Fox,'  20  N.  Y.  268, 
allowing  a  third  party  to  maintain  an  action  on  a  contract  against  the 
promisor  where  the  contract  was  made  for  his  benefit  and  some  obliga- 
tion or  debt  to  the  third  party  rested  upon  the  promisee. 

In  the  present  case  the  contract  made  and  entered  into  between  the 
city  of  New  York  and  its  contractors  has  been  modified  to  avoid  the 
rule  of  tlie  Smyth  Case,  and  instead  of  having  independent  covenants, 
the  covenants  are  interdependent;  and,  taking  them  all  in  all,  they 
amount  simply  to  a  covenant  to  indemnify  the  city,  and  upon  such  a 
covenant  a  ^ird  party  can  have  no  suit. 

The  second  covenant  cited  above  sets  out  that  the  contractor  is  lia- 
ble for  physical  injuries  and  agrees  to  indemnify  the  city  from  liabil- 
ity "for  ail  such  injuries  to  persons  or  property."  Clearly  this  is  a 
covenant  of  indemnity,  and  unless  there  is  a  further  covenant,  which 
gives  rise  to  a  cause  of  action,  none  can  exist  here  upon  this  clause  of 
which  the  city  alone  may  take  advantage.  But  reliance  is  placed  upon 
the  provisions  that  the  contractor  will  "make  good  any  damage.'*  Scan 
as  one  will  the  covenants  quoted,  there  is  no  provision  there  which  is 
the  equivalent  of  a  promise  to  pay,  as  there  was  in  the  Smyth  Case,  or 
as  there  was  in  the  case  of  Rigney  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  su- 
pra. In  the  latter  case  the  provision  of  the  contract  is  to  be  found  in 
this  excerpt  from  that  opinion : 

"The  contract  between  the  dty  and  the  railroad  company  contains  on 
the  part  of  the  defendant  a  covenant  that  In  the  event  of  any  damage  resulting 
to  any  person  or  property  from  the  work  done,  Including  damages  resulting 
from  change  at  grade  of  street,  being  lyiproadies  to  said  twldge.  It  will  pay 
and  liquidate  the  same  at  Its  own  expense  and  assume  the  liability  therefbr.* 
By  referring  to  the  provisions  of  the  contract  hereinbefore  set  forth  which 
contains  this  <iause,  it  will  be  found  that  It  amounts  to  more  than  a  cove- 
nant to  indemnll^  the  dty.  It  Is  In  addition  an  assumption  ct  liatWty  for 
damages,  which  mls^t  result  to  any  person  fmn  carrying  out  the  Cfmtract  Cor 
the  bridge." 

That  contract  provided  that  the  railroad  company  would  "pay  and 
liquidate"  and  "assume  the  liability  therefor."  Of  course  such  lan- 
guage expressed  more  than  a  mere  agreement  to  indemnify. 

The  covenants  of  this  contract  are  to  be  read  together  in  order  to 

see  what  the  parties  intended,  and,  reading  them  together,  it  is  clear 
that  this  contract  has  been  modified  from  the  old  form  of  contract, 
and  the  provision  first  above  quoted  merely  refers  to  an  approval  of 
the  plans  as  involving  no  danger.  This  clause  was  doubtless  inserted 
by  the  city  officials  as  a  wise  precaution  to  overcome  the  effect  of  the 
rule  (see  Mullins  v.  Siegel-Cooper  Co.,  183  N.  Y.  129,  136,  75  N.  E. 
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1112),  which  Would  hold  the  city  liable  where  the  work  itself  created 
the  danger  irrespective  of  the  manner  of  doing  it»  and  required  the 
contractor  to  assert  that  the  work  did  not  involve  a  danger,  so  that  if 
it  were  subsequently  held  that  it  did,  the  city  could  hold  the  contractor 
upon  this  covenant  and  the  agreement  to  make  good  the  damage.  This 
was  merely  an  agreement  of  indemnity  with  the  city  for  "all  physical 
injuries  to  persons  or  property." 

[8]  Furthermore,  it  is  to  be  noted  in  the  Smyth  Case  that  the  dam- 
ages were  based  upon  a  nuisance,  and  of  course  all  results  from  a  nui- 
sance are  considered  direct  damage.  That  case  was  appealed  from  a 
dismissal  of  the  com^aint,  and  the  evidence  therein  showed  that  some 
of  the  damage  was  a  direct  trespass  and  an  actual  invasion  of  the  ho- 
tel jwoperty  by  things  thrown  against  it.  In  the  Rigney  Case,  the  dam- 
ages were  change  of  grade  damages,  which  directly  damaged  the  prop- 
erty. It  would  seem  to  us  to  be  straining  the  language  of  these  cove- 
nants to  apply  the  principle  announced  in  the  Smyth  and  Rigney  Cases, 
and  in  the  absence  of  any  direct  promise,  the  plaintiff  is  without  reme- 
dy. Nor  are  the  ordinary  conditions  under  which  a  promise  for  the 
benefit  of  a  third  person  is  enforced  to  be  found  in  this  case.  The 
principle  announced  in  Lawrence  v.  Fox,  supra,  is  only  applied  where 
the  rdation  of  debtor  and  creditor  or  some  ottier  equitable  situation 
exists.  Indeed  this  distinction  is  borne  in  mind  in  the  Rigney  Case. 
It  is  there  shown  that  there  was  an  existing  equitable  situation.  In  the 
case  at  bar  it  has  already  been  shown  that  there  could  be  no  liability 
for  consequential  damages.  There  was  apparently  no  intention  on  the 
part  of  the  city  in  this  contract  to  impose  liability  for  purely  consequen- 
tial damages.  Since  there  was  no  legal  debt,  there  could  arise  no  equi- 
table situation,  and  in  the  circumstances  equity  would  follow  the  law. 
The  equity  of  the  contractor,  who  was  performing  this  important  pub- 
lic work,  was  as  equal  as  the  equities  of  the  owner  of  the  abutting 
property. 

In  the  absence  of  a  clear  promise  to  pay  these  damages,  since  the 
cause  of  action  is  founded  in  a  contract  to  which  the  property  owner 
was  not  a  party,  the  court  should  be  circumspect  not  to  write  into  that 
contract  an  obligation  which  the  parties  themselves  never  contemplated 
or  intended. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  ordered,  with  $30  costs  to  the  appellant  to  abide  the  event. 
All  concur. 


(Suprane  Goart,  Appelate  Division,  Third  Department  May  2,  1917.) 
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Where  plaintiff,  In  an  action  for  breach  of  covenant,  has  received  what 
his  deed,  In  connection  with  other  deeds  to  which  It  refers,  purports  to 
^ve  him,  there  b^iig  no  uncertainty  or  ambiguity  aa  to  land  conveyed, 
conv^^tiona  and  negotlatlona  between  the  parties  are  properly  ex- 
cluded. 

nOd.  Note.— For  other  eaaea,  aee  Evidence,  Cut.       %  2117.] 

^»Por  oUiar  eaiWB  m*  um«  taptc  *  KBY-KUU BHIR  In  M  Kar-Numlwnd  DlgMta  *  Iii<l«cM 
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2.  Deeds  ^99&— Bxbxuehoe  to  Oteee  Deeds— Gohctedctior. 

In  oonBtmlng  ft  deed,  all  deeds  to  whlcb  It  refers,  and  whidi  refer  to 
each  other,  are  reqidred  to  be  considered. 
[Ed.  Note.— S\)r  other  cases,  see  Deeds.  Gent  Dig.  ||  a(a-S6S.] 

Kellogg,  P.  J.,  dIssentlDg. 
Appeal  from  Trial  Term,  Tioga  County. 

Action  by  Clinton  D.  Riegel  against  George  H.  Lamard.  Judg- 
ment for  defendant,  and  plaintiff  appeals.   Affirmed,  with  costs. 

Argued  before  KEIXOGG,  P.  J.,  and  I,YON,  WOODWARD,  and 
COCHRANE,  JJ. 

Charles  C.  Annabel,  of  Waverly,  for  appellant. 
Frank  A.  Bell,  of  Waverly,  for  respondent. 

COCHRANE,  J.  [1,2]  This  is  an  action  for  a  breach  of  cove- 
nant of  a  deed  from  defendant  to  plaintiff.  In  such  an  action  the 
plaintiff  must  stand  on  the  deed  itself.  His  deed  by  reference  to  other 
deeds  in  his  chain  of  title  clearly  indicates  that  the  Updike  lot  was 
excluded.  In  construing  his  deed,  all  otiier  deeds  to  which  it  refers, 
and  which  refer  to  each  other,  are  required  to  be  considered.  Grandin 
V.  Hernandez,  29  Hun,  399,  402;  French  v.  Carhart,  1  N.  Y.  96.  The 
plaintiff  has  received  exactly  what  his  deed,  in  connection  with  other 
deeds  to  which  it  refers,  purports  to  give  him.  If  he  had  brought  his 
action  for  fraud  or  mistake,  the  excluded  evidence  would  be  quite  ma- 
terial; but  standing,  as  he  does,  on  his  conveyance,  and  ailing  a 
breach  of  covenant  therein  contained,  and  there  being  no  uncertainty 
or  ambiguity  as  to  the  land  actually  conveyed,  conversations  and  n<^o- 
tiations  between  the  parties  were  properly  excluded.  I  think,  there- 
fore, the  excluded  testimony  was  immaterial. 

The  judgment  should  be  affirmed,  with  costs.  All  concur,  except 
KEI.UX5G.  P.  J.,  who  dissents. 


WBONKBB  et  bL  t.  JA4X>BS. 
(Sui>r«De  Court,  Appellate  Division,  Secmd  Departmoit  Apdl  20, 1917.) 

1.  GlTTB  «=>80— CAOBA  M0Kn»— PEEBOTfPTlOMB. 

A  gift  by  donor  durlct;  his  last  sickness  Is  presumed  to  be  made  caoEa 
mortis,  although  he  does  not  In  express  terms  declare  it  to  he  such. 
[Ed.  Note.— For  other  cases,  see  Gifts,  Cent.  Dig.  {  102.] 

2.  Gifts  <8=>16.  60 — IrmcE  Vivos — Essentials. 

An  expressed  Intention  to  give  and  deliver  are  essential  elements  of  a 
gift,  whether  inter  vivos  or  causa  mortis. 
[Ed.  Note.— For  other  cases,  see  Gifts,  Gent  Dlf.  H  1^  IW-l 

8.  Gifts  <E=>62(1) — Causa  Mortis — Essentiau^ 

Remark  of  testatrix  to  a  dear  friend,  who  accompanied  her  to  hoq^tat 
and  there  assisted  In  making  her  comfortable,  "Tou  get  the  earrings  and 
watch,  yon  have  bem  so  good  to  me,  and  oome  t^^morrow,"  dou  not 
establish 'a  gift  causa  nuwtls;  there  being  naither  wwds  dflnottag 
gift  nor  delivery. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Gent.  Dig:  H  122,  123.] 
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Appeal  from  Moaroc  Cotsi^  Court 

Action  by  Adolph  Wronker  and  another,  executors  o£  Rosa  H. 
Fauerbach,  deceased,  against  Emma  E.  Jacobs.  From  a  ju^ment  dis- 
missing complaint  oa  merits,  and  from  an  order  drying  a  motion  for 
a  new  trial,  plaintiffs  appeal.  Reversed,  and  new  trial  ordered. 

Argued  before  JENKS,  P.  J.,  and  STAITUETON,  MIIXS.  PUT- 
NAM, and  BLACKMAR,  JJ. 

Edwin  C.  Redfem,  of  Rochester,  for  appellants. 
Arthur  V.  D.  Chamberlain,  of  Rochester,  for  respondent. 

STAPLETON,  J.  The  action  is  brought  by  the  executors  of  the 
last  will  and  testament  of  Rosa  H.  Fauerbach  to  recover  the  value  of 
jewelry,  consisting  of  a  watch  and  a  pair  of  diamond  earrings,  allied  ^ 
to  have  been  converted  by  the  defendant.  The  answer  gets  up  owner- 
ship in  the  defendant.  Upon  the  trial  testimony  was  offered  to  prove 
a  gift.  Judgment  was  rendered  in  favor  of  the  defendant  on  a  verdict, 
and  the  plaintiffs  appeal. 

Rosa  H.  Fauerbach,  hereafter  referred  to  as  the  testatrix,  lived  in 
one  room  in  the  house  of  a  Mrs.  Bryce.  On  the  morning  of  February 
27,  1916,  while  cooking  at  a  gas  stove,  she  was  severely  burned.  In 
her  extremity  she  expressed  a  desire  to  see  the  defendant,  her  "very 
dear  friend.  The  defendant  came  to  her,  accompanied  her  in  an  am- 
bulance to  the  hospital,  and  there  assisted  in  making  her  comfortable. 
In  the  afternoon  of  the  same  day,  the  testator  said  to  the  defendant: 
"You  get  the  earrings  and  the  watch,  you  have  been  so  ^ood  to  me. 
ancL  come  to-morrow."  She  did  not  say  anything  about  a  gift ;  she  sim- 
ply said,  "Go  and  get  them.  *  *  *  Go  and  get  those  earrings  and 
watch."  To  the  attending  nurse,  who  inquired  if  defendant  was  her 
sister,  she  said  she  was  "dearer  than  a  sister,  she  has  been  so  good  to 
me  and  a  very  true  friend."  The  defendant  went  that  afternoon  to  the 
room  of  the  testatrix  and  took  possession  of  llie  articles  of  jewelry. 
The  testatrix  died  the  following  momuig. 

[  1  ]  About  eight  weeks  prior  to  her  death,  the  testatrix  made  the  will 
by  virtue  of  which  the  plaintiffs  OTOsecute  this  action  as  executors.  In 
that  will  she  bequeathed  her  "diamond  earrings  and  all  jewelry  and  \ 
precious  stones"  to  one  Fannie  Gross.  If  there  was  a  gift,  it  was  a  ^ 
gift  causa  mortis.  Where  a  gift  is  made  by  the  donor  dnnng  his  last 
sickness,  it  is  presumed  to  be  made  causa  mortis,  aldiough  the  donor 
does  not  in  express  terms  declare  it  to  be  such.  Matter  of  Swade,  65 
App.  Div.  592,  72  N.  Y.  Supp.  1030,  citing  the  rale  in  Pomero/s  Eq- 
uity Jurisprudence,  §  1146. 

[2]  But  whether  it  was  a  gift  inter  vivos  or  mortis  causa  is  not  here 
material.  Essential  elements  of  a  gift  of  either  description  are  an  ex- 
pressed intention  to  give  and  a  delivery.  Huntington  v.  Gilmore,  14 
Barb.  243. 

[3]  The  testatrix  said:  •'You  get  the  earrings  and  the  watch,  you 
have  been  so  good  to  me,  and  come  to-morrow."  The  attending  nurse, 
who  testified  to  this,  modified  the  statement  by  saying  that  the  testatrix  - 
simply  said,  "Go  and  get  them."   The  thought  which  the  testatrix  in- 
tended to  convey  may  have  been  this:  "Go  to  my  room  and  get  my 
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watch  and  jewelry  and  come  hcr«  to-niorrow.  I  ask  you  to  do  this,  be- 
cause you  have  been  so  good  to  me."  Under  that  interpretation,  there 
were  neither  words  denoting  gift  nor  words  denoting  delivery,  and 
thus  both  of  the  essential  elements  referred  to  were  absent.  By  so 
straining  the  language  as  to  employ  '*You  get*'  as  the  equivalent  of  "I 
give  you,"  and  ignoring  the  modified  testimony  of  the  sole  witness  of 
the  declaration,  the  language  could  be  construed  to  mean ;  "I  give  you 
my  watch  and  jewelry."  If  it  means,  "I  give  you  my  watch  and 
jewelry,"  it  cannot  also  mean,  "Go  and  get  them."  If  it  means,  "I 
give  you  my  watch  and  jewelry,"  then  the  element  of  delivery  is  lack- 
ing. "The  mere  fact  that  the  alleged  donee  acquires  possession  is  clear- 
ly insufficient;  in  order  to.estabhsh  a  gift,  he  must  show  affirmatively 
ttiat  the  possession  or  custody  was  conferred  upon  him  by  the  donor, 
or  was  assented  to  by  the  donor  with  the  intention  thereby  of  divesting 
the  donor  of  all  control,  and  of  making  and  perfecting  a  gift,  and  not 
with  any  other  intention."  Pomeroy's  Equity  Jurisprudence  (3d  Ed.) 
§  1149,  note  1,  and  cases  cited. 

Judgment  and  order  of  the  County  Court  of  Monroe  county  revers- 
ed, and  new  trial  ordered ;  costs  to  abide  the  event  All  concur. 


(Snpreme  Court,  Appellate  T^m,  First  Dcvftrtmoit  May  1,  1917.) 

BBOKKBS  «s:>4!X1) — KiauT  TO  COMMISSIOW— OOMPLCTION  OK  Co.NTB.lCT— CON- 
BIDBRATION. 

Where  a  broker  procured  a  porchnser  on  the  terms  stipulated,  and  the 
sale  was  agreed  upon,  but  the  principal  Informed  the  broker  he  could  not 
pay  the  commission,  and  the  broker  consented  to  accept  his  commlssioD 
when  the  title  passed,  and  signed  a  paper  reciting  that,  upon  other  con- 
siderations, the  broker  agreed  to  ace^t  coinmls^on  when  the  deed  was 
delivered,  but  waived  all  dalm  for  commlBslon  If  the  title  did  not  pass, 
the  broker  had  earned  his  commission,  and  mere  recital  of  a  oonslder- 
Rtion  In  tiie  alibied  agreement  did  not  make  his  rif^t  dspeadeiat  upon 
peiformance  of  the  conditions  therein  stated. 

[Ed.  Note. — ^For  other  cases,  see  Brokers,  Cent  Dig.  {  70.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 


Action  by  Isaac  Salmon  against  Bernhard  Mayer  and  Jonas  Weil- 
Judgment  dismissing  the  complaint,  and  plaintiff  appeals.  Reverse, 
and  new  trial  ordered. 

Argued  April  term,  1917,  before  GUY,  COHALAN.  and  DEI«E- 
HANTY,  JJ. 

S.  Goodehnan,  of  New  York  City,  for  appellant. 
Hugo  S.  Mack,  of  New  York  City  (William  Kaufman,  of  New  York 
City,  of  counsel),  for  respondents. 

GUY,  J.  Plaintiff  appeals  from  a  nonsuit  in  this  action  to  recover 
.broker's  commission  for  procuring  a  purchaser  of  real  estate. 

Plaintiff's  evidence  tended  to  establish  that  at  the  defemlants'  re- 
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quest  th^  broker  procured  a  purchaser  for  defendants*  premises ;  that 
tiie  contract  was  drawn,  and  all  terms  and  conditions  agreed  upon,  but^ 
before  the  paper  was.  actually  signed,  the  defendant  Mayer  called  the 
broker  into  an  adjoining  room  and  asked  him  if  he  expected  his  com- 
mission then,  to  which  the  broker  replied,  "Positively,  my  commission 
of  $265  is  due;"  that  Mayer  then.s^d,  "I  can't  pay  your  commission  on 
$500,"  whereupon  the  broker  stated,  "My  commission  is  due  now,  but 
I  am  not  starving;  I  can  wait;"  that  Mayer  then  said,  "All  right,  I 
will  give  you  commission  to  the  title  when  title  will  pass that  Mayer 
then  produced  a  paper,  and  asked  the  broker  to  sign  it,  and  that  the 
latter  signed  it  without  reading  it.  Thereupon  the  contract  for  the  sale 
of  the  property  was  signed  by  the  parties,  and  defendants  received  tiie 
down  payment  of  $500. 

The  paper  signed  by  the  broker  at  the  request  of  the  defendant 
Mayer  states  that  in  consideration  of  $1  paid  by  defendants,  and  in 
further  consideration  of  the  defendants  entering  into  a  contract  for  the 
sale  of  their  property,  the  broker  agrees  to  accept  his  commission  when 
title  is  pass«l  and  deed  delivered,  and  that,  if  for  any  reason  title 
should  not  pass,  he  shall  not  be  entitled  to  aiiy  payment,  and  waives  all 
claims  for  any  and  all  services  rendered.  Upon  the  evidence  the  bro- 
ker had  earned  his  commissions  before  he  si^ed  the  paper  handed  him 
by  Mayer,  and  the  mere  recital  of  the  considerations  as  expressed  in 
that  alleged  agreement  did  not  make  his  right  to  commissions  depend- 
ent upon  the  performance  of  the  conditions  therein  stated.  Tauben- 
blatt  v.  Galewski,  108  N.  Y.  Supp.  588.  It  follows  that  plaintiff  es- 
tablished a  prima  facie  case,  and  it  was  error  to  dismiss  the  complaint. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  the 
appellant  to  abide  the  event.  All  concur. 


In  IP  ZTTBXOH  GBNEBAL  ACCIDENT  ft  LIABILITY  INS.  00. 

(Supreme  Court,  Appellate  Division,  Third  Department.    May  2,  1917.) 

1.  Mastbb  and  Skbvakt  «=9361 — Wobkicen'b  Ooupensahon  Law — "IIazahu- 

OUa"  EUPLOTJIENT. 

The  employment  of  a  servant  engaged  In  weighing  hides  on  piers,  which 
bides  constituted  cargoes  or  parts  of  cargoes  unloaded  from  vessels,  was 
"hazardous,"  within  the  Workmen's  CompensatI<Hi  Lew  (Gonsol.  Laws,  c. 
67)  S  2.  gi-oup  10. 

[E^.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Hazardous.] 

2.  Master  and  Seevant  <8=»372 — Wobkots's  Goufenbation  Law— "Acci- 

dental INJUBT." 

Where  a  servant  engaged  la  wM^lng  bides  on  {tiers,  whldi  lildes  con- 
stltated  cargoes  or  parts  of  cargoes  unloaded  from  vessels,  contracted 
anthrax  when  handling  dirty  and  diseased  hides  through  having  anthrax 
germs  contained  therein  communicated  to  him  through  a  fissure  In  the 
hack  of  his  hand  caused  by  wet  salt  from  hides,  which  had  previously 
permeated  his  gloves,  whereby  a  HweUlng  on  the  bacb:  of  his  hand  and  au 
abrasion  or  fissure  lesolted,  the  clrcumstaucea  constituted  an  "accldentaJ 

tfESsFor  otbor  cues  Bee  mi»«  toplo  *  KBT-NUllBES  In  all  K«r-Niimb«red  DlgeiU  Se  Indaxe* 
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mjary."  within  Workmen's  Gompeosation  law,  f  S,  axiM.  7,  dcAnlne  an 
iDjury  for  wbich  compensation  may  be  made  as  meaning  <Mily  accidental 
Injnrles  ariRfn?  out  of  and  In  the  course  of  employment,  and  snch  dis- 
ease or  infection  as  may  naturally  and  unavoidably  result  therefrom. 

[Ed.  Note.— 9>)r  other  definitions,  see  Words  and  Flinses,  Hist  and 
Second  Series,  Acddental  Injury.] 

3.  MaBTEB  and    SERTAPTT  «=»376(2)— WOBRHSIV'S  OOHPSNUTIOir  li^W— Dis- 
EAHB  RESULTIITG  FROM  INJUBT. 

The  fissure  on  the  serrant's  liand  oould  be  deemed  an  aoddoital  in- 
Jury  arising  out  of  and  in  the  course  al  emi^yment,  and  tbe  disease  or 
Infection  caused  tbe  anthrax  gums  oould  be  deemed  "such  disease  or 
infection  as  may  naturally  and  unaroldably  result"  frtxn  sodi  Injury, 
within  Workmm's  Compensatifra  Law,  |  3,  subd.  7. 

Appeal  from  State  Industrial  Commission. 

Proceedii^  by  Eugene  H.  Hiers  for  compensation  under  the  Work- 
men's Compensation  Law  against  John  A.  Hull  &  Co.,  tbe  emj^oyers, 
and  the  Zurich  General  Accident  &  Liability  Insurance  Company,  the 
insurer.  From  an  award  in  favor  of  claimant,  the  emi^oyer  and  in- 
surer appeal.  Award  affirmed. 

Argued  before  KELLOGG,  P.  T.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Alfred  W.  Andrews,  of  New  Yoric  Gty  Qohn  N.  Carlisle,  of  Al- 
bamr,  of  ootmsel),  for  appellants. 

E.  E.  Woodbury,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

COCHRANE,  J.  [1]  The  occupation  of  the  claimant  was  weigh- 
ing hides  on  the  piers  in  Brooklyn,  which  hides  constituted  cargoes  or 
parts  of  cargoes  unloaded  from  vessels.  He  was  doitig  this  work  in 
the  performance  of  the  duties  which  as  an  employ^  he  owed  to  his 
employer.  The  employment  was  therefore  hazardous,  within  the  mean- 
ing of  ^roup  10,  section  2,  of  the  Workmen's  Compensation  Law. 

Previous  to  February  10,  1916,  while  in  the  same  work,  wet  salt 
from  the  hides  had  permeated  his  gloves  and  caused  a  swelling  on  the 
back  of  one  of  his  hands,  and  an  abrasion  of  the  skin  or  fissure  result- 
ed. On  the  day  mentioned  he  was  handling  dirty  and  diseased  hides, 
and  anthrax  germs  contained  therein  were  communicated  to  him 
through  the  fissure  in  the  back  of  his  hand,  causing  infection  and  dis- 
ease, for  which  the  award  in  question  has  been  made.  Subdivision  7 
of  section  3  of  the  act  defines  an  injury  in  which  ccnnpensaticHi  may 
be  made  as  meaning: 

"Only  accidental  injuries  arising  out  of  and  In  the  course  of  employmaiC 
and  such  disease  or  infection  as  may  naturally  and  unavoidably  result  tliere- 
from." 

In  Bacon  v.  United  States  Mutual  Accident  Association,  123  N.  Y. 

304,  25  N.  E.  399,  9  L.  R.  A.  617,  20  Am.  St.  Rep.  748,  an  anthrax 
case  was  before  the  court  in  an  action  on  a  policy  of  insurance  against 
"bodily  injuries,  effected  through  extemsd,  violent,  and  accidental 
means,  within  the  intent  and  meaning  of  the  by-laws  of  the  association 
and  the  conditions"  of  the  policy.  The  insurance  was  not  to  extend 
"to  any  bodily  injury  of  which  there  shall  be  no  external  and  visible 
sign,  nor  to  any  bodily  injury  haf^ening  directly  or  indirectly  in  con- 
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sequence  of  disease,  nor  to  any  death  or  disability  which  mtiy  be' 
caused  wholly  or  in  part  by  bodily  infirmities  or  disease  existing  prior 
or  subsequent  to  the  date"  of  the  policy,  "nor  to  any  case,  except  where 
the  injury  is  the  proximate  or  sole  cause  of  the  disability  or  death." 
It  was  held  that  anthrax  was  a  disease,  and  that  the  disease  was  not 
caused  by  an  accident,  within  the  meaning  of  the  policy.  That  case 
was  decided  with  reference  to  the  particular  provisions  and  phraseology 
of  the  policy  then  under  consideration,  and  it  is  quite  dear  that  it  con- 
stitutes no  precedent  under  the  statute  we  are  now  called  upon  to 
apply.  In  Matter  of  Plass  v.  Central  New  England  Railway  Co.,  169 
App.  Div.  826.  155  N.  Y.  Supp.  854,  this  court  held  that  contact  with 
I>oison  ivy  constitutes  a  personal  injury,  within  ,the  meaning  of  the 
statute. 

[2]  There  is  a  broad  distinction  between  the  present  case  and  the 
case  of  an  occupational  disease.  The  latter  is  incidental  to  the  oc- 
cupation, or  is  a  natural  outcome  thereof.  It  is  e:q)ected,  usual,  and 
ordinary.  This  disease  incurred  by  the  daimant  was  un»pected,  un- 
usual, and  extraordinary,  as  much  so  as  if  a  serpent  concealed  in  the 
ludes  had  attacked  him.  There  is  no  difference  hi  principle  because 
the  attack,  instead  of  being  made  unexpectedly  by  a  concealed  ser- 
pent, was  made  unexpectedly  by  a  concealed  disease  germ.  There 
seems  to  be  no  question  in  this  case  but  that  the  claimant  contracted 
the  disease  in  the  manner  and  under  the  conditions  above  indicated. 
We  think  the  circumstances  constitute  an  acddental  injury,  within  the 
meaning  of  the  statute. 

[3]  However,  there  is  another  theory  on  which  this  award  may  be 
uphdd.  The  claimant,  in  the  course  of  his  employment  and  as  a  re- 
sult thereof,  had  received  an  abrasion  on  his  hand  or  a  fissure  therein, 
'niis  may  properly  be  deemed  an  accidental  injury  arising  out  of  and 
in  the  course  of  his  employment,  and  the  disease  or  infection  caused 
by  the  anthrax  germ  may  be  deemed  "such  disease  or  infection  as  may 
naturally  and  unavoidably  result"  from  such  injury,  within  the  mean- 
inff  of  the  statute. 


le  a^uard  should  be  affirmed.    All  concur. 


LIEBMAN  T.  CITY  OP  NEW  YORK  et  at 
(Sui>reiDe  Court.  Special  Term,  Kings  Connty.    Mny  1,  1917.) 

1.  BUIRBNT  DOHAIR  ^=»14Q(1}— BERKBTCS  BBT  OtT  AGAIIT8T  DAVAOES— EL& 

VATED  RAILBOAD. 

The  property  owner's  benefits  from  construction  of  an  elevated  railway, 
Increaidng  ralne  and  rent  of  property  and  developing  tbat  sectimi  of  the 
iAty,  may  be  set  off  awlnst  damages  for  Impairment  of  light  by  con- 
atmctlon  of  statiw. 

[Ed.  Not& — otber  eases,  see  Eminent  Domain,  Coat.  Dig.  U  878, 
S8S.] 

2.  Bminbut  Dokaik  ^141(2)— DAUAOES—IicPAiBicxnT  or  Liqhi^Elkvated 

Bailwat  Station. 

Wliere  the  mezzanine  floor  of  elevated  railway  station  datlcened  living 
^lartmaits  oi  lAaintlS's  property,  so  that  artificial  light  v&b  required 
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1  on  a  bright  day,  held  to  damage  plaintiff  91,000  In  fee  damage  and  $147 
rentftl  damage,  notwithstanding  the  benefits  which  accrued  from  con- 
struction of  the  railway. 

[Bd.  Note. — For  other  cases,  see  Eminoit  Domain,  Oeat  Dig.  f  873.] 

8.  Eminent  Douain  9=>121 — Ltabiutt  rm  Daicagb— Impazbuht  or  I^oht — 
Elevated  Railway  Station. 

Where  elerated  railway  belonged  to  dty,  but  railway  «xnpaar  cod- 
trlbuted  to  its  coet.  and  was  to  equip,  maintain,  and  operate  it,  the  rail- 
way company  was  Jointly  liable  with  city  to  plaintUT  for  damages  In  Im- 
pairment of  light  resulting  from  construction  of  station ;  this  determina- 
tion in  no  way  affecting  contractoal  relations  existing  between  defend- 
ants. I 

[Ed.  Note.— E\>r  Other  cases,  see  Bmlneiit  Dwnain,  Cent.  Die.  H  320-  ! 
S24.] 

Action  by  Jennie  Liebman  against  the  City  of  New  York  and  an- 
other. Judgment  for  plaintiff. 

Stem  &  Gilleaudeau,  of  Brooklyn  (Arthur  J.  Stem,  of  Brooklyn, 
of  counsel),  for  plaintiff. 

Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  (Charles  V.  Nel- 
lany,  of  Brooklyn,  of  counsel),  for  the  City.  \ 

George  D.  Yeomans,  of  Broddyn  (Charles  L.  Woody,  of  Brooklyn, 
af  counsel),  for  the  Railroad  Co.  | 

CAIXAGHAN,  J.  The  plaintiff's  property  is  situated  on  New 
Utrecht  avenue  in  front  of  the  Fiftieth  street  elevated  station.  That 
/Station  has  a  mezzanine  floor  through  which  no  light  can  penetrate, 
it  is  higher  than  plaintiiTs  building.  The  nearest  point  of  the  struc-  | 
ture  to  the  building,  the  mezzanine  balc<my,  is  about  nine  feet  A  view 
of  the  premises,  had  pursuant  to  the  stipulation  of  the  parties,  con- 
vinces me  that  the  light  which  the  tenant  of  the  store  enjoyed  prior 
to  the  erection  of  the  structure  has  been  seriously  impaired.  It  is 
necessary  to  have  artificial  light  on  a  clear,  br^ht  day  in  order  to  ! 
properly  carry  on  business  in  the  store. 

[1]  It  is  claimed,  however,  that  plaintiff's  premises  have  received 
a  benefit  as  a  result  of  the  construction  and  operation  of  the  elevated 
railroad  rather  than  any  material  damage  by  reason  of  the  impairment 
of  lig^t.  The  law  is  well  settled  that  such  benefit  can  be  set  off  against 
damage  (Newman  v.  Metropolitan  K.  R.  Co.,  118  N.  Y.  618.  23  N. 
E.  901,  7  L.  R.  A.  289;  Bohm  v.  Metropolitan  E.  R.  Co.,  129  N.  Y. 
576,  29  N.  E.  802,  14  L.  R.  A.  344;  Bookman  v.  New  York  Elevated 
R.  Co,  147  N.  Y.  298,  41  N.  E.  705,  49  Am.  St.  Rep.  664),  or,  in  other 
words,  if  the  benefit  preponderates  over  the  damage,  then  there  can 
be  no  damage. 

The  station  referred  to  is  situated  in  that  part  of  the  city  known 
as  Borou^  Park.  It  is  a  matter  of  common  knowledge  that  that 
section  was,  prior  to  the  construction  of  this  railroad,  and  is  to-day, 
only  partially  built  up ;  that  within  a  very  few  city  blocks  of  this  sta- 
tion there  are  large  tracts  of  vacant  and  unimproved  land;  that  prior 
to  the  erection  of  this  elevated  railroad  there  were  general  demands 
from  the  residents,  owners  of  property,  and  various  civic  organiza- 
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tions  in  the  outlying  sections  of  the  borough  for  a  comprehensive  sys- 
tem of  subways  and  other  tran^rtation  facilities.  The  reason  lot 
such  demands  was,  of  course,  in  order  to  increase  in  value  the  vacant 
and  unimproved  property  and  to  improve  transit  so  as  to  justify  the 
erection  of  additional  buildings  in  that  vicinity.  This  railroad  was 
built  with  funds  provided  by  the  municipality  in  response  to  those  de- 
mands and  for  those  purposes. 

The  testimony  here  shows  that  there  was  a  gradual  increase  in 
travel  over  the  railroad  from  the  time  of  the  beginning  of  operation 
in  June,  1916,  and  that  there  has  been  a  gradual  increase  in  the  num- 
ber of  passengers  who  took  the  train  at  the  Fiftieth  street  station 
daily,  such  increase  amounting  to  about  20  per  cent  for  the  first  year 
of  operation.  It  is  a  fmr  argument  to  say  that  this  increase  in  travel 
comes  largely  from  the  fact  that  the  population  in  this  section  is  grad- 
ually'increasing.  Such  increase  inevitably  leads  to  higher  rents  and 
more  customers  or  patrons  for  a  store  located  in  property  such  as 
plaintiff's,  but  the  difficulty  with  the  proof  in  this  case  is  that  no  evi- 
dence was  offered  from  which  it  could  be  found  that  plaintiff's  prop- 
erty was  benefited  as  a  result  of  this  station  being  located  in  front  of 
her  property.  Israel  v.  Manhattan  Railway  Co.,  158  N.  Y.  624,  53 
N.  E.  517;  Roberts  v.  New  York  E.  R.  Co.,  155  N.  Y.  31,  49  N.  E. 
262;  Storck  v.  Metropolitan  E.  R.  Co.,  131  N.  Y.  514,  30  N.  E.  497. 

The  development  and  improvement  of  this  section  of  the  boraugh 
of  Brooklyn  depends  almost  entirely  upon  better  transit  facilities. 
Prior  to  the  erection  of  this  railroad  the  only  means  of  transportation 
was  a  surface  railroad  which  by  reason  of  the  distance  to  be  traveled 
to  reach  the  business  centers  of  the  city  was  totally  inadequate  to  meet 
the  demands.  Many  elements  enter  upon  the  determination  of  values 
of  real  estate,  but  perhaps  there  is  none  which  weighs  heavier  in  a 
locality  of  this  character  than  proper  transit  facilities. 

[2]  It  was  shown  here  that  a  lease  of  the  store  made  prior  to  the 
completion  of  this  station  was  about  $54  per  year  less  than  was  previ- 
ously paid.  The  living  a[^rtments  above  the  store  return  the  same 
renUl  as  they  did  prior  to  the  time  of  the  erection  of  the  structure. 
These  apartments  are,  however,  ccmsiderably  darkened  by  the  station. 
I  am  tlierefore  led  to  the  conclusion,  by  reason  of  the  serious  impair- 
ment of  light,  that  the  plaintiff  has  suffered  fee  and  rental  damages 
as  a  result  of  this  structure  being  erected  in  front  of  her  property,  and 
that  the  damages  that  she  has  suffered  are  greater  than  should  be 
borne  by  her.  This- property  is  different,  however,  from  most  of  the 
property  in  front  of  the  elevated  structure  because  of  the  peculiar 
conditions  that  exist  at  this  point.  The  station  is  large,  and  permits 
little  light  to  reach  the  front  of  the  building.  The  damage  suffered 
by  each  parcel  of  property,  if  any,  along  the  elevated  railroad,  must 
be  determined  according  to  the  circumstances  in  each  case. 

[3]  The  railroad  company  contends  that  in  no  event  can  it  be  held 
liable,  inasmuch  as  the  structure  is  the  property  of  the  city ;  but  the 
evidence  shows  that  it  is  to  contribute  toward  the  cost  of  construc- 
tion, and  is  to  equip,  msuntain,  and  operate  the  railroad.  The  de- 
fendants are  therefore  interested  jointly  in  this  enterprise,  and  are 
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liable  to  this  plaintiflf.  The  determination  in  this  action  can  in  no 
way  affect  the  contractual  relations  existing  between  the  defendants. 

I  conclude,  therefore,  that  plaintiff  is  entitled  to  a  judgment  against 
both  defen(hnts,  and  that  fair  compensation  for  the  damage  suffered 
is  $1,000  for  the  fee  damage  and  $147  for  the  rental  damage,  and  that 
an  injunction  may  issue  if  such  sum  be  not  paid.  Fr&ent  findinj^ 
and  judgment  in  accordai\pe  with  these  views. 


PEOPLE  ei  rel.  DKT  DOCK,  B.  B.  ft  B.  B.  CO.  T.  STATE  TAX 

COMMISSION. 

(Supreme  Court,  Special  Term,  Albany  County.   April  25,  1917.) 
Taxation  «=s49t5(8) — Motion  fob  FuHTnEa  Retuens. 

On  certiorari  to  review  the  determination  of  the  tax  commlSBlon  fixing 
the  ralnaticm  of  street  railroad  franchise  property,  in  which  the  i^tums 
filed  did  not  comply  with  the  petition  of  the  relators,  and  It  appeared 
that,  after  hearing  and  determination  of  the  Taluations  of  the  relators* 
property,  the  assessed  valuations  were  Increased,  and  relators  seek  to 
raise  as  a  question  of  law,  the  legality  of  saA  Increase,  motions  on  be- 
half of  relators  for  further  returns,  to  state  spedflcaUy  under  what  law 
the  tax  commission  acted  and  the  modus  operandi  by  whldi  the  Talnatioa 
was  increased,  to  enable  the  relators  to  raise  audi  question  of  law, 
should  be  granted. 

tEd.  Note. — For  other  cases,       Tnxutton.  Cent.  Dig.  {  904.] 

Four  proceedings  by  writ  of  certiorari  by  the  People  of  the  state  of 
New  York,  on  the  relation  of  Dry  Dock,  East  Brtadway  &  Battery 
Railroad  Company,  of  the  Belt  Line  Railway  Corporation,  of  the  Kings- 
bridge  Railway  Company,  and  of  the  Third  Avenue  Railway  Company, 
against  the  State  Tax  Commission.  On  motions  for  further  returns. 
Motions  granted. 

Joseph  P.  Cotton,  of  New  York  City  (George  H.  Savage,  of  New 
York  City,  of  counsel),  for  relators, 

Egburt  E.  Woodbury,  At^.  Gen.  {B.  C  Turner,  Deputy  Atty.  Gen., 
of  counsel),  for  State  Tax  Commission. 

RUDD,  J.  Each  of  the  above-entitled  proceedings  is  brought  under 
section  46  of  the  Tax  Law  (Consol.  Laws,  c.  60)  writ  of  certiorari 
to  review  the  determination  of  the  defendant  in  fixing  the  valuation  of 
the  relator's  special  franchise  property  in  the  city  of  New  York  for  the 
year  1916.  The  applications  now  before  tfie  court  under  the  motions 
made  are  for  further  returns. 

Each  proceeding  was  instituted  March  14,  1916.  A  return  to  tiie 
writ  was  served  upon  the  relator  May  4,  1916.  A  notice  of  motion  on 
behalf  of  each  relator  for  a  further  return  was  given,  which  motion 
was  made  returnable  at  a  Special  Term  held  June  10,  1916.  The  mo- 
tion thus  noticed  was  adjourned  from  time  to  time,  and  finally  argued 
before  this  Special  Term  February  24,  1917.  Several  weeks  elapsed 
after  the  argument  of  the  motion  before  briefs  were  submitted.  Prior 
to  the  argument  of  the  motion  the  defendant  filed  in  the  Albany  county 
clerk's  office,  and  served  upon  the  relator,  a  further  return,  which  the 
defendant,  the  state  tax  commission,  contends  fully  meets  all  the  re- 
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quirements  of  the  law,  and  tile  defendant  furtfier  insists  that,  because 
of  die  service  of  such  further  return,  the  motions  liere  made  should  be 
denied. 

'Hie  return  filed  just  prior  to  the  argument  of  these  motions,  in  Feb- 
ruary, 1917,  did  not  comply  with  the  petition  of  the  relators.  In  the 
assessment  of  the  Third  Avenue,  Kingsbridge,  and  Belt  Line  Compa- 
nies it  seems  that,  after  a  hearing  and  the  determination  of  valuations, 
the  assessed  valuations  were  increased.  The  relators  raise  as  a  ques- 
tion of  law  the  l^ality  of  such  increase.  In  each  proceeding,  save  the 
Dry  Dock,  East  Broadway  &  Battery  Railroad  C>>mpany,  the  relator 
asks  for  a  further  return,  whidi  will  specifically  allege  under  what  law 
the  state  tax  commission  acted,  and  the  modus  operandi  by  which  the 
valuation  was  increased,  and  the  notices  and  hearings,  if  any,  allowed 
the  relators  thereon.  It  is  claimed  that,  if  that  information  is  furnish- 
ed, a  question  of  law  will  be  raised,  which  may  be  determined  by  the 
courts  upon  the  record  made. 

The  motion  made  in  each  case  should  be  granted.  Orders  may  be 
prepared,  in  conformity  with  the  motions  m^e,  requiring  further  re- 
turns as  specificaUy  set  forth  in  the  motions. 

Such  wders  will  be  granted  without  costs. 


(Supreme  Court,  Appelate  DlvlsioQ,  Third  D^artment  May  2,  1917.) 
Gaiue  «=>8 — RsruSAL  to  ExHisn  Huntznq  I^gbnsx — ^AonoH  fok  Penalty 

Id  an  actiim  to  reeover  a  penalty  under  the  provlBlfms  of  ODnserrattmi 
Law.  1 185,  as  adted  by  Laws  1»12,  c,  SIS,  for  refusal  at  detSendant  wblle 
hunttng  to  exblblt  his  lleense,  to  state  a  good  cause  of  action  It  was  neco- 
sary  to  allege  that  defendant  was  not  the  owner  or  lessee  of  farm  land 
on  which  he  was  hunting  and  in  possession  of  the  same,  since  the  statute 
excepts  the  owners  of  farm  lands,  their  immediate  family  or  families  oc- 
cupying and  cultlratlng  the  same,  or  the  lessee  or  lessees  thereof,  and 
their  immediate  family  or  families,  from  procuring  a  license  to  hunt  or 
trap,  while  In  stating  a  cause  of  action  arising  on  a  statute  Incorporating 
an  exception  In  a  clause,  he  who  pleads  the  clause  should  plead  the  excep- 
tion. 

[Ed.  Note.— For  other  cases,  see  Game,  Cent  Dig.  |  8,] 
Kellogg,  P.  J.,  and  Lyon,  J.,  dissenting. 

Appeal  from  Trial  Term,  Fulton  County. 

Action  to  recover  a  penalty  by  the  Peoi^e  of  the  State  of  New  Yoric 
against  Leroy  T.  Bradford.  From  a  judgment  for  the  People,  and 
from  an  order  denying  defendant's  motion  for  new  trial,  made  upon 
the  minutes,  defendant  appeals.   Judgment  and  order  reversed. 


Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 


Frank  Talbot,  of  Qoversville,  for  appellant. 
Egburt  E.  Woodbury,  Atty.  Gen.  (WUliam  T.  Moore,  AssL  Deputy 
Atty.  Gen.,  of  counsel),  for  the  Peoi^e. 
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WOODWARD,  J.  This  is  an  action  to  recover  a  penalty  ynder  the 
proTisions  of  section  185  of  the  Conservation  Law.  The  complaint 
alleges  on  information  and  belief  that — 

"on  or  about  tlie  18th  day  of  October,  the  deCmdant,  in  the  county  of 
Fulton,  state  of  New  Yoi^  while  hunting  game  animals  Urds.  did  wrong- 
fully and  nnlawAilly  refuse  to  exhibit  bis  Ucenae.  vbl^  had  Heea  previously 
issued  to  said  d^endant  so  to  hunt,  for  inspection,  to  James  I^mpman,  a 
person  who  then  and  there  requested  to  see  the  said  license,  which  refusal 
was  contrary  to  the  form  of  the  statute  In  such  cose  made  ahd  provided,  and 
contrary  to  and  In  violation  of  the  provisions  of  the  Conservation  Law  of  the 
state  of  New  York  and  the  laws  amendatory  thereof  and  Buj^lemental  there- 
to, and  that  thereby  the  said  defendant  incurred  and  became  liable  to  the 
plaintiffs  for  the  penalty  of  sixty  dollara,"  etc. 

The  answer  admits  that  the  defendant  refused  to  display  his  license 
to  the  person  demanding  to  see  it,  and  alleges  affirmatively  that  the 
action  cannot  be  maintained  for  the  reason  that  in  a  certain  criminal 
action  or  proceeding  the  defendant  was  subpoenaed  and  sworn  as  a  wit- 
ness, etc. 

Whether  this  new  matter,  not  alleged  as  a  defense,  was  sufficient  to 
defeat  the  action,  if  the  evidence  in  support  of  the  same  had  been 
submitted  to  the  jury,  it  is  unnecessary  to  detisrmine.  No  objection  to 
the  form  of  the  pleading  appears  to  have  been  made,  and  we  are  of 
the  opinion  that  the  question  of  good  faith  on  the  part  of  the  defendant 
and  the  magistrate  before  whom  the  criminal  proceeding  was  held  was 
for  the  jury,  rather  than  for  the  court;  but  in  the  view  we  take  of 
the  case  this  is  not  important.  At  the  opening  of  the  case  defend- 
ant's counsel  moved  to  dismiss  the  complaint  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  This  motion 
was  denied,  and  the  defendant  took  an  exception,  and  we  are  of  the 
(pinion  that  this  motion  should  have  been  granted. 

Subdivision  1  of  section  185  of  the  Conservation  Law  provides  that: 

'^o  person  or  persons  shall  at  any  time  himt,  pursue  or  kill  with  a  gun. 
any  of  the  vrild  animals,  fowl  or  Mrds,  *  *  *  or  take  with  traps  or 
other  devices  any  fur  bearing  animals,  or  engage  in  hunting  or  trapping  er- 
eept  (u  herein  provided,  without  first  having  procured  a  license  so  to  do,**  etc. 

Subdivision  6  provides  that : 

"No  person  to  whom  a  license  has  been  issued  shall  be  entitled  to  taant, 
pursue,  kill  or  take  game  animals,  fowl  and  birds  or  trap  fur  bearing  animals 
in  lids  state  unless  at  the  time  of  such  hunting,"  etc.,  "he  or  she  shall  have 
such  license  on  his  or  her  person,  and  shall  exhibit  the  same  for  InpectitHi 
to  any  protector  or  other  ofBcer  or  other  person  requesting  to  see  the  same." 

If  the  statute  had  ended  here,  it  may  be  that  the  plaintiff  would  have 
been  entitled  to  recover  upon  its  comi^aint,  but  the  eighth  subdivision 
of  the  same  section  provides  that: 

"The  owner  or  owners  of  farm  land,  and  their  immediate  family  or  families 
occupying  and  cultivating  the  same,  or  the  lessee  or  lessees  thereof  and 
their  immediate  family  or  families  who  are  actually  occupying  and  cultivating 
the  same,  shall  have  the  right  to  hunt,  kill  and  take  game  oi  trap  fur  bearing 
animals  on  the  farm  land  of  which  he  or  they  ax«  the  bona  fide  owners  or 
lessees,"  etc. 

This  clause  is  an  exception — ^the  exception  noted  in  the  first  clause 
— to  the  general  provisions  of  the  statute,  and  in  order  to  state  a  good 
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cause  of  action  it  is  necessary  to  show  that  the  defendant  was  not  the 
owner  or  lessee  of  farm  land  and  in  possession  of  the  same.  In  stat- 
ing a  cause  of  action  arising  upon  a  statute,  it  is  an  ancient  rule  that 
where  an  exception  is  incorporated  in  the  body  of  the  clause  of  a 
statute  he  who  pleads  the  clause  ought  to  plead  the  exception.  Rowell 
V.  Janvrin,  151  N.  Y.  60,  66,  45  N.  E.  398.  Here  the  statute  clearly 
limits  the  requirement  for  a  license  to  persons  who  are  not  the  owners 
or  lessees  of  farm  land  and  in  possession  of  the  same,  and  if  the  de- 
fendant was  in  fact  the  owner  or  lessee  of  farm  land  on  which  he  was 
hunting,  and  in  possession  of  the  same,  he  was  not  bound  to  have  a  li- 
^  cense  at  all,  and  he  could  not  be  subject  to  the  penalty  prescribed.  It 
*  was  necessary,  as  a  condition  precedent  to  the  incurring  of  the  penalty, 
that  the  defendant  should  require  a  license  to  hunt,  and  until  this  fact 
was  alleged  in  the  pleading  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  the  complaint  should  have  been 
dismissed  on  defendant's  motion. 

The  judgment  and  order  appealed  from  should  be  reversed.  All 
concur,  except  KEIXOGG.  P.  J.,  and  LYON,  J.,  who  dissent 


PARDT  T.  BOOBfHOWER  GBOCBRX  CO. 
Id  re  GOAL  MBSCHANTS'  UtTr.  INS.  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department.   May  2,  1917.) 
L  Master  ash  Sebvani  ^3>361 — Wokkuen's  OOHFEnsATioN  Act — Constbuc- 

TIOK  or  STATDTB — ''FOODBTUFTO" — ''MARUrACTIJBtf^"PnBPARATION'^ 
"BCTTEB."  i 

Workmen's  Compensatloa  Law  (Conaol.  Laws,  c.  87)  |  2,  group  33,  mak- 
ing act  applicable  to  "canclng  or  preparation  of  fruit,  vegetables,  flab,  or 
foodstuffs."  held  not  to  Include  a  butter  foctory,  the  expression  "food- 
stuffs" meaning  food  which  has  been  subjected  to  "canning"  or  similar 
"preparation,"  since  grouiw  29,  30,  and  34  specifically  provide  for  otber 
kinds  of  fttod  and  a  distinction  Is  made  between  "manufacturing"  and 
"pr^mratlon,"  "butter"  being  a  "manufactured"  product,  Agricultural 
Law  (Consol.  Laws,  c  1)  S  30,  defining  butter  as  "the  product  of  the  dairy 
usually  known  by  that  term  which  is  manufactured  exclusively  from  pure, 
unadulterated  milk  or  cream,  or  both,  with  or  without  salt  or  coloring 
matter,"  and  groups  29,  80,  and  34,  q>e<rificaliy  referring  to  the  "manufac- 
ture" ot  cracfcon,  Uscuits,  etc.,  "prepaxatloa"  evldeDtly  iwfl»T>itig  aonne- 
thing  akin  or  similar  to  canning,  which  merely  modifies  the  form,  but  does 
not  destroy  the  identity,  while  "manufacture"  means  to  bring  into  exist- 
ence a  new  product. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phraaea,  First  and 
Second  Series,  Batter;  Manufacture;  PreparaUon.] 

2.  Statutes  «3>194— Consibuctzoh — Appucatior  ov  Tesm  to  SnnjEcr-lf at- 


It  Is  a  well-known  canon  in  construction  of  statutes  that  words,  however 
general,  may  be  limited  with  re»pect  to  the  subject-matter  In  ration  to 
which  they  are  used. 

[Ed.  Notew— BVff  other  cases,  see  Statutes,  Cent  Dig.  |  272.] 

&  Mastib  and  Sebvant  «=>301 — Wobkuen'b  Comfensation  Act— Constboc- 
TJON — Bazabdous  Kmflotuent — Butibb  Having. 

Since  butter  making  is  a  great  industry  In  this  state,  hut  not  Included 
as  a  haaardoiis  employment  Iii  Workmen's  Gomiiensatlon  Law,  it  will  be 
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presumed  that  it  was  purposely  omitted,  since  the  act  indicates  that  it 
was  prepared  with  utmost  care  and  it  will  not  be  assumed  that  any- 
thing was  Inadverteutly  omitted. 

4.  BtASTEB  AND  SeBTANT  4^361 — ^WDBKUEN'S  COHFEnSATZON  ACTE — CoireTBUO- 

inoN — Hazardous  Emflotvent — Butteb  Making. 

Since  Workmen's  Comi>ensatlon  Law  has  been  amended  since  plaintllTs 
accident  while  working  In  a  butter  factory  to  cover  such  employment.  It 
Indicates  a  leglslatiTe  view  that  statute  did  not  prevlonsly  cover  it. 

Appeal  from  State  Industrial  Commission. 

Proceedings  under  Workmen's  Compensation  Law  by  Effie  D. 
Pardy.    Opposed  by  Boomhower  Grocery  Company,  and  Coal  Mer- 
chants' Mutual  Insurance  Company,  insurer.   Award  of  State  Indus-* 
trial  Commission  for  claimant,  and  employer  and  insurer  appeal.  Re- 
versed, and  claim  dismissed. 

Argued  before  KKLLOOG.  C.  J.,  and  LYON,  WOODWARD. 
COCHRANE,  and  SEWELU  JJ. 

Clement  &  Lee,  of  Albany  (H.  Walter  Lee,  of  Albany,  of  couns^, 
for  appellants. 

E.  E.  Woodbury,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
coimsel),  for  the  State  Industrial  Commission. 

COCHRANE,  J.  [1,2]  The  employer  was  engaged  in  a  goieral 
grocery  business  and  also  in  the  operation  of  a  butter  factory.  On 
October  29,  1915,  the  employe  while  packing  butter  in  tubs  was  re- 
volving a  tub  in  the  performance  of  his  work,  and  a  splinter  from  one 
of  the  hoops  of  the  tub  penetrated  the  palm  of  his  hand,  and,  the 
wound  thereby  occasioned  becoming  infected,  blood  poiscming  resiilted, 
which  caused  his  death.  An  award  has  been  made  to  his  widow  and 
children.  The  only  group  under  section  2  of  the  Workmen's  Com- 
pensation Law  which  is  suggested  as  including  this  claim  is  group  53, 
which  at  the  time  of  the  accident  was  as  follows :  "Canning  or  prep- 
aration of  fruit,  vegetables,  fish  or  foodstuffs;  pickle  factories  and 
sugar  refineries."  For  several  reasons  we  are  persuaded  that  the 
claim  is  not  within  this  group. 

First  The  expression  "foodstuffs"  as  used  in  group  33  evidently 
means  food  which  may  be  subjected  to  "canning"  or  similar  "prep- 
aration." Clearly  group  33  does  not  include  all  kinds  of  food,  be- 
cause if  it  did  the  statute  would  not  specifically  provide  in  group  29 
for  "cereals"  or  in  group  30  for  "meats  or  meat  products,"  or  in  group 
34  for  "crackers  and  biscuits."  Such  a  construction  must  be  given  to 
the  statute,  if  possible,  as  will  render  every  part  thereof  useful  or 
purposeful,  and  if  butter  is  included  in  group  33,  there  is  no  reason 
why  the  cereals  of  group  29,  or  the  meat  preparation  of  group  30,  or 
the  crackers  and  iHSCuits  of  group  34,  should  not  likewise  be  included 
in  group  33,  and  the  provisions  in  respect  to  those  articles  in  the  otlier 
groups  mentioned  would  be  useless. 

Second.  In  the  various  groups  of  section  2,  a  clear  and  well-defined 
distinction  is  made  between  the  use  of  the  term  "manufacture"  and 
the  term  "preparation."  Butter  is  an  article  which  is  more  naturally 
and  properly  classified  with  those  that  are  manufactured.  In  common 
parlance  the  housewife  does  not  prepare,  but  "makes,"  butter.  The 
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producer  and  consumer  alike  speak  of  butter  as  an  article  made  or 
manufactured  rather  than  as  something  which  is  prepared  as  by  can- 
ning or  other  similar  process.  It  is  brought  into  existence  by  a  me- 
chanical process.  Not  only  in  common  parlance,  but  by  legislative  rec- 
ognition, is  it  a  manufactured  product.  Section  30  of  the  Agricultural 
I^w  of  this  state  contains  the  following  definition : 

•The  term  "butter*  wben  used  In  this  article  means  the  product  of  the  dairy, 
usually  known  by  that  term,  whldi  Is  manufactured  exclusively  from  pure,  ud- 
adnlterated  milk  or  cream  or  both,  with  cx  without  salt  or  c(riorlng  matta.*' 

Group  29  speaks  of  the  manufacture  of  cereals.  Group  30  of  the 
manufacture  or  preparation  (meaning  apparently  similar  preparation) 
of  meats,  and  group  34  of  the  manufacture  of  crackers  and  biscuits; 
and  by  clear  analogy  butter,  if  intended  to  be  within  the  act,  would 
likewise  be  designated  as  a  manufactured  article,  and  would  not  be  in- 
cluded in  a  group,  the  dconinating  idea  of  which  is  not  the  process  of 
manufacturing,  but  the  process  of  "canning"  or  some  '^preparation/' 
which  evidendy  means  some  preparation  akin  or  similar  to  canning, 
which  merely  modifies  tiie  form,  but  does  not  destroy  tibe  identity,  of 
the  articles  to  which  the  canning  process  or  other  similar  pre(»ration 
applies.  In  the  amendment  (Laws  1916,  c.  622)  to  group  33  hereafter 
mentioned  the  lyCgislature  says  "manufacture  of  dairy  products." 
Group  33  as  it  was  before  the  amendment  had  reference  to  the  can- 
ning or  similar  preparation  of  food  which  subjects  it  to  some  change 
without  bringing  into  existence,  a  new  product.  Butter  is  a  newly 
formed  product  to  which  the  idea  of  canning  or  any  similar  prepara- 
tion is  quite  inapplicable. 

[3]  The  word  "preparation"  as  used  in  group  30  and  group  33  is 
subject  to  the  well-known  canon  of  construction  that  "words,  how- 
ever general,  may  be  limited  with  respect  to  the  subject-matter  in  re- 
lation to  which  they  are  used."  The  People  v.  Richards,  108  N.  Y. 
137,  150,  15  N.  E.  371,  376,  2  Am.  St.  Rep.  373. 

[4]  liiird.  Butter  making  is  one  of  the  ^eat  industries  of  the  state. 
It  would  seem  that  had  the  Legislature  mtended  to  include  it  as  a 
hazardous  employment,  it  would  not  have  left  the  matter  to  conjecture 
or  argument.  In  Matter  of  Wilson  v.  C.  Dorflinger  &  Sons,  218  N. 
Y.  84,  112  N.  E.  567,  it  was  said  by  Chief  Judge  Bartlett: 

"The  character  of  the  Workmen's  Compensation  Law  Indicates  that  It  was 
lirepared  with  the  utmost  care,  and  it  Is  cmly  fair  to  Its  authOTs  to  assume 
that  nothing  was  inadvertently  omitted  theiefrom.'* 

Since  the  accident,  group  33  has  been  amended  by  adding  thereto 
the  words  "manufacture  of  dairy  products,"  which  clearly  includes 
the  manufacture  of  butter.  And  this  amen<hnent  indicates  that  in  the 
view  of  the  ly^slature  the  manufacture  of  butter  or  other  dairy 
product  had  not  previously  been  made  a  hazardous  employment.  Oth- 
erwise there  was  no  necessity  for  the  amendment. 

The  award  should  be  reversed,  and  the  claim  dismissed.  All  con- 
cur. 
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ALTMAN  et  al.  t.  KREITMAN. 


(Supreme  Court,  Appellate  Term,  First  Department   May  1,  1917.) 

Maotea  and  Sebvaht  c=>60(10) — ^AoTjoN  Foa  Aqbebd  Bonus— SumoisncT  of 
Btzdenob. 

Where  employ^.  In  action  b;  employe  for  money  loaned,  counterclalm- 
ed  fen-  9S00  due  as  a  bonus  promised  to  lilm  U  be  would  oontlnne  to  work 
tor  idalntUf,  erldoice  ksM  solflcient  to  warraiit  dlsmlasal  of  coontei^ 
claim. 

[Ed.  Note. — For  otbw  cases,  see  Master  and  Servant,  Gent  Dig.  1 119.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict 

Action  by  Isaac  Altman  and  another  against  Louis  H.  lOreitman. 
From  an  order  vacating  judgment  for  plaintiffs  and  granting  new  | 
trial,  plaintiffs  appeal.   Reversed,  and  judgment  reinstated. 

Argued  April  term,  1917,  before  GUY,  COHALAN,  and  DELE- 
HANTY,  JJ. 

Isidor  E.  Schlesinger,  of  New  York  City,  for  appellants.  j 
David  £.  Goldfarfo,  of  New  York  City,  for  respondent 

GUY,  J.  In  this  action  to  recover  $192.50,  alleged  to  have  been 
borrowed  by  defendant  from  plaintiffs,  his  employers,  defendant  coun- 
terclaimed  that  on  or  about  September  4,  1915,  in  consideration  of  his 
remaining  in  plaintiffs'  employment,  they  promised  to  pay  him  a  bonus 
of  $500  on  February  1,  1916;  tihat  no  part  of  said  bonus  had  been 
paid,  except  the  sum  of  $50;  and  judgment  is  demanded  on  the  coun- 
terclaim for  the  balance,  $450. 

The  trial  Judge,  on  the  same  day  the  issues  were  tried,  Novem- 
ber 3,  1916,  decided  that  the  defendant  had  not  sustained  the  burden 
of  proof  to  establish  a  promise  to  pay  a  specific  amount  as  a  bonus.  ; 
He  accordingly  granted  judgment  for  the  plaintiffs  and  dismissed  the 
counterclaim.  Upon  a  notice  of  motion,  without  affidavit,  the  court 
on  November  18th  vacated  the  judgment  and  granted  a  new  trial,  on 
the  theory  that  defendant  might  be  entitled  to  less  than  $500  as  a 
bonus. 

Defendant  testified  that  the  plaintiff  copartner  Weinberg  prcwnised 
defendant  that,  if  he  would  stay  with  the  firm  he  would  be  paid  $500 
at  the  end  of  the  business  year ;  but  in  a  letter  which  he  sent  to  Wein- 
berg before  tiie  beginning  of  the  action  he  wrote :  ' 


"I  am  more  than  sorry  you  are  taking  disagreeable  steps  In  this  matter. 
But  If  yon  start  any  strong  measures,  please  remember  that  It  wlU  be  sheer 
perjury  to  deny  that  yon  promised  me  'a  few  hundred  dollars.* " 

The  defendant  is  a  man  of  more  than  ordinary  intelligence,  and  he 
failed  to  satisfactorily  explain  the  discrepancy  between  Weinbei^'s 
words  as  quoted  in  the  letter  and  the  testimony  that  Weinberg  prom- 
ised to  pay  him  a  bonus  of  $500,  and  there  was  no  corroboration  of 
defendant's  testimony  that  the  definite  sum  mentioned  was  promised. 

The  {^intiff  Weinberg  testified  that  in  September  or  October,  1915, 
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the  defendant,  who  was  then  receiving  a  salary  of  $15  a  week,  asked 
him  for  more  money ;  that  he  told  defendant,  if  the  latter  wanted  -more 
money  at  the  beginning  of  the  year,  he  would  get  it,  and  that  defend- 
ant replied  that  plaintijlfs  were  busy,  and  he  could  make  more  money 
keeping  books  in  the  evenings,  whereupon  Weinberg,  said,  "If  we 
noake  more  mon^  &is  year,  I  will  give  you  as  much  to  cover  what  you 
ask  me  for  a  raise/'  which  accordmgto  Weinberg  was  about  $3  a  week 
from  that  time;  that  at  the  end  of  the  season,  if  he  saw  he  could 
afford  it,  he  would  ^ve  that  $3  a  week  as  a  present,  instead  of  a 
"raise";  that  in  January,  1916,  he  gave  the  defendant  a  check  for 
$50.  According  to  the  plaintiffs'  witness,  Altman,  the  previous  bonus 
paid  the  defendant  by  his  employers  was  less  than  $100. 

In  view  of  defendant's  positive  assertion  that  plaintiffs  agreed  to 
give  him  a  bonus  of  $500,  not  $300,  or  "a  few  hundred  dollars,"  the 
evidence  clearly  warranted  the  dismissal  of  the  counterclaim,  and,  in 
the  absence  of  any  error  in  fonn  or  substance  in  the  record,  the  set- 
tii^  aside  of  the  jud^ent  was  unauttiorized.  Petsche  v.  MacDooald, 
94  Misc.  Rep.  655,  158  N.  Y.  Supp.  494. 

Order  reversed,  with  $30  costs,  and  judgmoit  reinstated.  All  con- 
cur. 


trP-TO-DATE  DKES3  CO.,  Inc.,  y.  KRATTSHAR. 
(Supreme  Court,  AH^late  Term,  First  Department  May  l,  1917.) 

1.  Sales  €=^ia) — Bbkacr— Recovkbt  o*  Dxpobtt. 

Wbere  idaintlft  agreed  to  Iniy  certain  macbloery  and  fixtures  for  a 
■urn  certain,  and  made  a  deposit  of  part  of  tbe  price,  and  a  dispute  arose 
as  to  the  amount  of  the  machinery  Inchided,  and  tbe  sale  was  not  con- 
summated, plaintiff  was  entitled  to  recover  tbe  amount  deposited. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent  Dig.  ||  1110,  lUS,  1117. 
1118,  1121.] 

2.  DAUAGES  «»16ft(4) — BSEACB  OF  GoirtSACT. 

Wbere  plaintiff  and  defendant  entered  Into  a  contract  to  tray  and  sell 
machinery  of  tbe  value  of  about  $900,  but  tbe  sale  was  not  completed, 
owing  to  defendant's  refusal  to  include  certain  machinery,  which  was 
worth  ^00,  plaintiff  was  not  entitled  to  substantial  damages,  in  the 
absence  of  proof  thereof. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent.  Dig.  {  400.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Up-to-Date  Dress  Company,  Incorporated,  against  Ed- 
win S.  Kraushar.  Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed,  and  new  trial  ordered,  with  provision  for  modificatitai  and 
afiirmance  on  conditicoi. 

Argued  April  terra,  1917,  before  GUY,  COHALAN,  and  DELE- 
HANTY,  JJ. 

Henry  D.  lycvy,  of  Brooklyn,  for  appellant 

Samuel  Kahan,  of  New  York  Qity  (Israel  Ben  Schdber,  of  New 
York  City,  of  counsel),  for  respondent. 
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COHALAN,  J.  Plaintiff  sued  to  recow  a  deposit  in  the  sum  of 
$50,  and  for  damages  for  an  alleged  lH«adi  of  a  contract  of  sale. 
On  November  17,  1916,  the  defendant  offered  to  sell,  and  tiie  f^ain- 
tiff  agreed  to  buy,  for  the  sum  of  $675,  certain  machinery  and  fixtures 
in  the  place  of  business  of  the  defendant.  To  bind  the  bai^in  the 
plaintiff  made  a  deposit  in  the  sum  of  $50.  On  November  20,  1916, 
the  plaintiff  was  to  pay  the  balance  of  the  purchase  price,  in  the  sum 
of  $625.  On  the  closing  day  there  was  a  dispute  as  to  whether  or 
not  certain  machinery  was  to  be  included  in  the  bill  of  sale.  There 
was  apparently  no  meeting  of  the  minds  witii  respect  to  the  terms  of 
the  contract,  and  "the  deal  was  declared  off." 

[1]  On  the  disputed  questions  of  fact,  the  court  below  was  justi- 
fied in  finding  for  the  plaintiff,  and  held  that  the  plaintiff  was  entitled 
to  recover  the  deposit  of  $50 ;  but  he  went  further,  and  aIlow«i  dam- 
ages against  the  defendant  in  the  sum  of  $75. 

[21  There  is  evidence  in  the  case  that  the  defendant's  plant  was 
worth  at  least  $900,  and  if  the  machinery  in  dispute  were  considered 
it  was  worth  aj^proximately  $1,200.  If  the  plaintiff  were  entitled  to 
any  damages,  these  dam^fes  would  exceed  the  siun  of  $75.  As  a  mat- 
ter of  fact,  no  substantial  damages  were  proved,  and  the  trial  cotut 
was  not  justified  in  assessing  them  in  the  sum  of  $75. 

The  judgment  is  reversed,  and  a  new  trial  ordered,  with  $30  costs 
to  appellant  to  abide  the  events  unless  the  plaintiff,  within  10  days  aft- 
er service  of  a  copy  of  the  order  entered  hereon  and  notice  of  entry 
thereof  in  the  court  below,  will  stipulate  to  reduce  the  ju<^pnient  to 
the  sum  of  $50,  with  interest  tiierecm  from  the  17th  day  of  November, 
1916,  and  appropriate  costs  in  the  court  below,  in  which  event  the 
judgment,  as  so  modified,  is  afiirmed,  without  costs  of  appeal  to  ei- 
ther party. 

DELEHANTY,  J.,  concurs.  GUY,  J.,  concurs  in  the  resuk. 


(Sopieme  Oonrt,  Appellate  Term,  First  Department   May  1,  HUT.) 

1.  IaUXBlosd  ass  Txnaht  ^>1W(6)— Injubies  to  Tenant— DuBon  ih  Pxek- 

ZSSS — EVIDENOI. 

BvideDce  held  Insufficient  to  jriiow  that  a  broken  step  on  a  stairway 
was  the  cause  of  an  injury  to  tlie  tenant. 
[Ed.  Note.— For  other  c&ms,  see  Landlord  and  Tenant,  Cent.  Dig.  fi  645, 

666,  688.] 

2.  Landlokd  AND  Tenant  4s»168(4) — Ihjubixs  to  Tenant— Dbtkotb  in  Pbeu- 

ISEfl — OONTBIBUTOSr  NMUaENOB— BiTBDEN  OF  PXOOT. 

In  action  for  Injarlee  alleged  to  have  hem  caused  hr  defectlTe  stairway, 
the  burden  IkeM  to  be  on  tenant  to  abow  freedom  from  omtrlbutory  neg- 
UgenceL 

CBd.  Note^^^xr  ather  eases,  set  Landk»d  and  Xount^  Oait.  Dig.  H 
MQ,  68S.] 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Bertha  Zimand  against  Cecilia  Kirsch.  Judgment  for 
plaintiff,  and  defendant  appeals.   Reversed,  and  new  trial  ordered. 

Argued  April  term,  1917,  before  GUY,  COHAtAN,  and  DELE- 
HANTY,  JJ. 

Harold  M.  Phillips,  of  New  York  City  (H.  Salmon  MiDer,  of  New 
York  City,  of  counsel),  for  appellant. 

Jacob  M.  Friedman,  of  New  York  Gty  (Abraham  Rosenstein,  of 
New  York  City,  of  counsel),  for  respondent. 

DELEHANTY,  J.  Plaintiff  sues  to  recover  for  personal  injuries 
sustained  on  the  evening  of  May  17,  1916,  as  a  result  of  falling  down 
a  flight  of  stairs  in  defendant's  premises,  where  she  resided  as  a  ten- 
ant. Her  testimony  is  to  the  effect  that  the  top  step  or  landing  of 
the  stairs  in  question  was  made  of  stone,  and  that  there  was  a  hole  in 
the  stone,  at  tiie  front  or  nosing  of  the  step,  about  six  or  seven  inches 
wide,  to  which  she  had  directed  the  attention  of  the  landlord  some 
three'  weeks  before  the  happening  of  the  accident  There  was  a  ban- 
nister running  alongside  of  the  stairway.  It  wpears  that  about  9 
o'clock  of  the  evening  in  question  the  plaintiff  left  her  afKUtment,  and 
while  about  to  descend  the  stairway  fell  and  sustained  the  injuries 
complained  of.  The  only  additional  circumstances  narrated  in  con- 
nection with  the  plaintiff's  fall  are  as  follows : 

"Q.  Just  tell  the  Judge  bow  you  waited  down ;  how  you  fell  down ;  why 
you  fell  down?  A.  I  started  to  walk  down,  and  my  foot—  The  Court:  Bow 
many  steps  did  yoa  go  down?  The  Witiwes:  About  tea  steps,  Court: 
What  happened  to  the  foot?  The  Witness :  The  stooe  was  brokai,  and  I  fell 
down  stairs." 

[1,2]  In  CHrder  to  sustain  a  recovery  herein,  tiie  plaintiff  was 
obl^ed  to  establish  that  the  defect  in  the  stairs  was  the  cause  of  the 
accident  It  is  apparent  tiiat  the  proof  submitted  does  not  go  to 
that  extent.  Furthermore,  it  was  incumbent  upon  the  plaintiff  to  show 
freedom  from  contributoiy  negligence.  Knowing  the  defect  to  exist, 
she  was  certainly  called  upon  to  use  a  higher  d^ree  of  care  than  she 
otherwise  would.  There  is  in  the  record^  however,  no  evidence  that 
she  used  any  cafe  whatsoever. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  aosta  to  appel- 
la^  to  abide  the  event   All  concur. 
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207-«  WEST  87TH  STRKET  CORP.  v.  DB  HART. 
(Supreme  Court,  Appellate  Term,  First  Department.  May  1,  1017.) 

1,  PUEADIHa  «=»343— AcTIOSt  FOB  REHr-JlTDOMEnT. 

In  a  landlord's  action  for  rent,  which  becnme  due  five  days  before  te- 
suance  of  the  precept  to  vacate  the  premises,  defendant  twant  coonter- 
clalmlng  for  $22  collected  from  the  person  to  whom  the  landlord  relet,  on 
tlie  pleadings  the  landlord  was  entitled  to  judgment  for  ?18,  the  differ- 
ence between  the  amount  of  rent  conceded  to  be  due  and  the  amount 
claimed  In  the  counterclaim. 

[Bd.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  1048-1061.] 

2.  Lakolobo  ard  Tekaht  4s>198 — ^Pboitt  noH  Bzi^ttinq — ^Dihiaz.  bt 

Lanolobo. 

A  landlord,  which  procured  vacation  of  an  apartment  Its  tenant 
by  summary  proceedings,  and  relet  the  apartment  to  another  t»uuit, 
who  occupied  It  for  17  days  after  having  paid  her  rent  for  another  apart- 
ment In  the  building  for  the  month,  could  not  be  heard  to  say  lliat  it  re- 
ceived no  profit  ^tom  the  rtiettinc 

[Ed.  N0te.^For  other  cases,  see  Landlord  and  Tenant,  Gent  Uig.  f  763.1 


Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  tiie  207-9  West  87th  Street  Corporation  against  Burson 
De  Hart  From  a  judgment  for  defendant,  plaintiff  appeals.  Juc^- 
ment  reversed,  and  jud^ent  rendered  for  plaintiif. 


Argued  April  term,  1917,  before  GUY,  COHALAN,  and  DELE- 

HANTY,  JJ. 


Osmond  K.  Fraenkel,  of  New  York  Ci^,  for  appellant. 
L.  T.  Fetzer,  of  New  York  City,  for  respondent. 

COHALAN,  J.  The  defendant  occupied  an  apartment  of  the  plain- 
tiff at  a  monthly  rental  of  the  sum  of  $40,  payable  in  advance  on  the 
1st  day  of  the  month.  He  vacated  the  premises  pursuant  to  a  final 
order  of  summary  proceedings  made  on  August  9,  1916,  on  a  prec^t 
dated  August  5,  1916,  and  plaintiff  sues  to  recover  rent  for  that  rocmth. 

The  answer  contains  certain  defenses  and  two  oounterdaims.  Hie 
first  of  these  allied  that  after  tiie  defendant  vacated  die  premises 
the  plaintiff  relet  &e  same,  as  the  defendant's  t^ent  and  on  his  bdialf , 
and  collected  the  sum  of  $22.  In  the  second  cotmterclaim  the  defend- 
ant claimed  damages  in  the  sum  of  $72  for  an  alleged  failure  on  the 
part  of  the  plaintiff  to  furnish  awnings  for  the  apartment  windows. 
On  the  trial  this  counterclaim  was  dismissed. 

[1]  The  issue,  therefore,  was  with  respect  to  whether  or  not  the 
plaintiff  was  entitled  to  one  month's  rent,  or  to  the  sum  oi  ^18,  as 
against  the  defendant's  offset  of  $22.  The  court  below  rendered 
judgment  for  the  defendant  This  constituted  error.  The  rent  be- 
came due  on  August  1,  1916,  and  the  precept  was  not  issued  until 
August  5,  1916.  Hence  the  plaintiff  was  entitled  on  the  pleadings  to 
judgment  in  the  sum  of  $18,  the  difference  between  the  amount  of  rent 
conceded  to  be  due  and  the  amount  claimed  in  the  first  cotmterclaim. 

[2]  The  landlord  asserts  that  he  received  no  rent  from  the  sub- 
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tenant,  to  whom  he  relet  tiie  apartment.  As  a  matter  6f  fact,  this' 
tenant  paid  her  rent  in  another  apartment  for  the  month  of  August 
in  the  same  building,  and  she  occupied  the  defendant's  apartment  for 
17  days  after  having  made  arrangements  to  do  so  with  the  landlord. 
It  follows  that  the  landlord  may  not  be  heard  to  say  that  he  received 
no  profit  from  a  reletting  of  the  demised  premises. 

The  judgment  is  reversed,  without  costs,  and  judgment  is  rendered 
in  favor  of  the  plaintiff  in  the  sum  of  $18,  with  appropriate  costs  in 
the  court  below.  All  concur. 


ANDBEWS  T.  COLUMBIA  TEUIPHONB  CO.  OF  HUDSON. 
(Supreme  Court,  Special  Term,  Albany  County.    April  28,  1917.) 

PLBADiifa  •s»^3(4>— BiLU  OT  Pjumctrujw— Obi)i;r-<!obrection. 

Where  Spedal  Term,  xroder  misapprehension  tbat  motion  was  refrularly 
noticed,  as  required  by  Code  Civ.  Proc.  g  768,  frnnted  defendant's  mo- 
tion modifying  previoiis  order  requiring;  bill  of  parHcnlars,  by  strtkltiff 
out  provision  preclndini;  defendant  from  giving  evidence  unless  order 
was  complied  with,  the  order  wUl  be  modified,  requiring  defendant  to  in- 
sert Id  order  a  recital  showing  the  notice  of  motion  required  by  section 
708,  and  if  such  notice  is  not  shown,  tbat  the  order  be  vacated. 

[Ed.  Note.— For  otho:  cases,  see  Pleading,  Cent.  Dig.  |  079.] 

Action  by  Robert  L.  Andrews  against  the  Columbia  Telephone  Com- 
pany of  Hudson,  N.  Y.  Plaintiff  moves  for  modification  of  order  re- 
quiring defendant  to  furnish  bill  of  particulars.   Motifm  granted. 

Edward  G.  MacArthur,  of  Hudson,  for  plaintiff. 
Elmer  S.  Lucfcenbach,  of  Hudson,  for  defendant 

RUDD,  J.  The  plaintiff  moves  for  an  order  resettling  an  order 
granted  February  24, 1917,  and  entered  herein  on  March  3, 1917,  which 
order  modified  an  order  of  this  court  made  December  30,  1916. 

The  modificatioa  requested  by  the  plaintiff  calls  upon  the  defend- 
ant to  insert  in  the  order  granted  February  24,  1917,  a  recital,  showing : 
First,  the  notice  of  motion  made  ty  the  defendant  upon  which  the  or- 
der was  granted,  and  setting  forth  also  the  papers  in  support  of  the 
motion ;  and,  second,  the  written  notice,  if  any,  given  by  the  defend- 
ant to  the  plaintiff's  attorney  pursuant  to  section  768  of  the  Code  of 
Civil  Procedure;  and,  third,  that  in  the  event  the  defendant  fails  to 
show  either  such  notice  of  motion  or  that  a  notice  pursuant  to  section 
768  was  given,  then  the  order  of  February  24,  1917,  be  vacated  and  set 
aside  as  irregular  and  improper.  This  motion,  and  others  which  have 
preceded  it,  all  relate  to  matters  growing  out  of  the  requirement  on 
the  part  of  the  plaintiff  that  the  defendant  furnish  a  bill  of  particulars 
relating  to  the  allegations  in  the  answer  of  the  defendant  coverii^  the 
second  and  third  counterclaims  therein  set  forth. 

The  situation  has  become  somewhat  involved,  and  it  is  possible  that 
this  court  may  have  granted  inadvertently  an  order  which  is  irregular. 

In  order  that  we  may,  for  our  own  satisfaction,  clear  up  so  far  as  it 
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is  possible  the  situation,  a  recital  of  what  has  taken  {dace  will  be 

helpful. 

The  attorney  for  the  plaintiff  moved  before  the  Special  Term  held  by 
Mr.  Justice  Chester  on  October  14,  1916,  for  a  bill  of  particulars.  The 
court  granted  the  motion  of  tiie  plaintiff,  calling  upon  the  defendant 
to  furnish  a  bill  of  particulars  setting  forth  the  following  items:  First, 
the  time  when  and  the  person  or  persons  to  whom  the  alleged  sales  of 
the  23  shares  of  stock,  as  set  forth  in  the  second  counterclaim  in  the 
answer,  were  made;  second,  the  number  of  shares  of  stock  claimed, 
in  the  third  counterclaim  of  the  said  answer,  to  have  been  sold  by  the 
plaintiff,  the  time  when  and  the  person  or  persons  to  whom  said  shares 
of  stock  as  set  forth  in  the  third  counterclaim  were  s<dd;  third,  the 
number  of  bonds  claimed  in  the  third  counterclaim  of  the  said  answer 
to  have  been  sold  by  the  plaintiff,  the  time  when  and  the  person  or  per- 
sons to  vrhom  said  bonds  were  sold  and  the  price  realized  therefor; 
fourth,  the  number  of  notes  claimed  in  the  third  counterclaim  of  th« 
said  answer  to  have  been  negotiated  by  plaintiff,  the  amounts  of  said 
notes,  the  time  when,  and  the  person,  persons,  or  institutions  to  whom 
said  notes  were  negotiated. 

In  accordance  with  this  order  the  defendant  served  a  bill  of  partic- 
ulars. The  plaintiff  was  not  satisfied,  and  demanded  a  further  bill  of 
particulars.  This  demand  resulted  in  an  application  to  the  Special 
Term  on  December  30,  1916,  for  a  further  bill  of  particulars. 

The  writer  of  this  memorandum  held  the  Special  Term  on  December 
30,  1916,  and  granted  an  order  upon  the  application  of  the  plaintiir, 
requiring  the  defendant  to  serve  a  bill  of  particulars  containing  the 
provisions  set  forth  in  the  order  of  Mr.  Justice  Chester,  and  contain- 
ing the  further  provision  that  in  the  event  of  the  defendant's  failure 
to  serve  the  further  bill  of  particulars,  in  compliance  with  the  order 
then  made  and  in  compliance  with  the  order  of  the  Special  Term  by 
Mr.  Justice  Chester  granted  on  the  14th  of  October,  1916,  within  15 
days  after  the  service  of  the  order  thus  granted  with  notice  of  entry 
thereof,  tiiat  the  said  defendant  is  thereoy  precluded  and  restrained 
from  giving  any  evidence  at  the  trial  of  the  allegations  of  the  second 
and  third  counterclaims  set  forth  in  defendant's  answer. 

The  next  step  was  a  motion  noticed  by  the  plaintiff  returnable  before 
the  Special  Term  appointed  to  be  held  on  tiie  27th  day  of  January, 
1917,  to  which  Justice  Rudd  was  assigned,  but  because  of  his  absence 
from  the  city  the  term  was  held  by  Justice  Chester. 

Upon  the  matter  being  presented  to  Justice  Chester,  it  was  by  him 
referred  to  Justice  Rudd.  Because  the  defendant  asked  for  a  modifi- 
cation of  the  order  of  December  30,  1916,  Justice  Chester  considered 
that  it  involved  a  question  of  an  order  made  by  Justice  Rudd.  This 
motion,  therefore,  stood  over  until  the  Special  Term  appointed  to  be 
held  on  February  24,  1917,  which  was  held  by  Justice  Rudd.  The  mo- 
tion then  came  on  to  be  heard,  the  plaintiff  asking  for  the  relief  sought 
in  his  notice  of  motion  and  the  defendant  asking  a  modification  of  the 
order  of  December  30,  1916,  striking  from  the  order  the  provisicm 
precluding  the  defendant  from  giving  evidencCj  and  defendant's  mo- 
tion was  granted  by  this  court. 
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The  court,  however,  in  tiie  grantii^  of  the  order  was  led  to  be- 
lieve that  there  was  then  pending,  regularly  noticed,  a  m(^on  the 
defendant  for  a  modification  of  the  order  of  December  30,  1916,  b^ 
striking  therefrom  the  clause  precluding  the  defoidant  from  givii^  evi- 
dence as  to  the  counterclaims.  Such,  however,  was  not  the  fact.  The 
defendant  had  given  no  notice  of  motion  to  that  effect,  and  it  had 
served  upon  the  attorney  for  the  plaintiff  no  notice  under  section  768 
of  the  Code  of  Civil  Procedure,  and  it  presented  and  filed  no  papers. 

The  motion  under  consideration,  adjourned  by  Justice  Chester  from 
the  27th  of  January,  1917,  to  the  24th  day  of  February,  1917,  was 
really  a  motion  made  by  the  attorney  for  the  plaintifi  for  an  order 
specifically  precluding  and  restraining  tho  defendant  from  gi'\^ng 
evidence  tmder  the  defendant's  counterclaims.  The  counsel  for  the 
plaintiff  considering  that  the  better  practice  required  this  motion  to  be 
made,  notwithstanding  the  provision  in  the  order  made  on  December 
30,  1916,  contending  that  until  after  the  service  of  the  bill  of  partic- 
ulars under  the  order  of  December  30,  1916,  the  plaintiff  could  not  de- 
termine whether  such  bill  of  particulars  met  the  requirements  of  the 
order  or  not,  and  therefore,  awaiting  the  service  of  the  bill  of  par- 
ticulars, he  then  noticed  a  motion  for  an  order  ^ecifically  precluding 
the  defendant  from  giving  evidence.  That  motion  should  either  have 
been  granted  or  denied.  The  result,  however,  was  under  a  misappre- 
hension the  court  that  the  defendant  was  really  making  a  motion  for 
the  modification  of  the  order  of  December  30,  1916,  which  motion 
was  granted,  resulting  in  the  order  of  February  24,  1917.  This  order 
of  February  24th  was  therefore  irregularly  and  inadvertently  granted. 

The  motion  now  under  consideration  is  that  of  the  plaintiff,  who 
asks  an -order  requiring  a  modification  of  the  order  of  February  24, 
1917,  requiring  a  recital  of  the  notice  of  motion  made  by  the  defend- 
ant and  the  papers  in  support  thereof.  If  no  such  notice  of  motion  was 
given,  then  a  recital  of  whether  or  not  the  proper  notice  was  given  by 
the  defendant  to  plaintifT's  attorney  pursuant  to  section  768  of  the  Code 
of  Civil  Procedure,  and,  if  it  appears  that  no  such  notice  was  served 
or  given,  that  then  the  order  of  February  24,  1917,  be  vacated  and  set 
aside. 

For  the  reasons  above  stated  the  moti(ui  of  the  plaintiff  is  granted. 
An  order  to  that  effect  may  be  entered,  with  $10  costs  to  amde  die 
event 


DELCO  HOLDING  CO.  v.  HOSBNTHAL. 
(8iq»«ne  Ooort,  Appellate  Term,  Flnt  Dc^partmoat   Mejr  1*  1917.) 

1.  OovssAsm  ^s»118— LEABiLrriEg  of  Tekdos — ^Rfbdih  or  Pboov. 

In  an  action  by  the  pnrduuKr  of  realty  against  the  seller  wbo  gave  a 
warranty  deed  and  affidavit  of  title  when  tbere  was  a  Jodgment  Hen  on 
the  property,  the  burden  to  prove  the  defense  that  the  seller  only  held 
title  to  the  property  as  security  for  a  loan,  that  plaintiff  was  informed 
of  the  fact,  and  that  It  was  a  party  to  a  sdieme  to  victimize  the  seller 
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and  compel  him  to  pny  for  a  jndcment  of  which  be  never  had  knowledge 
and  on  property  wUcb  he  never  really  owned,  was  on  the  seller. 
[Ed.  Note^For  other  caKos,  see  Owenauts,  Cent  Dig.  H 

%  COTENANlfi  ®=9l08(l) — LlABILrriBa  or  fjEIXBB. 

If  the  attorney  for  the  seller  of  property  failed  carefully  to  eramine 
the  title,  the  loss  must  be  borne  by  the  seller,  and  not  by  the  pnrcliaaer. 
to  whom  he  gave  warranty  deed  and  affidavit  of  title. 

[Ed.  Note.— For  other  cases,  see  Covenants,  Cent.  Dig.  {{  l"^,  179.  1S2- 
185.]  I 

3.  Covenants  €=»56 — Conveyance  bt  Pabty  Holding  Titus  as  Secukitt — 


Under  Beal  Property  Law  (Consol.  Lews,  c.  60)  {  94,  a  person  holding 
absolute  fee-simple  title  to  realty  as  security  for  a  loan  could  oonvey. 
covenant,  and  be  bound  thereby,  and  he  was  not  relieved  from  liability 
under  his  covenants  because  lu  regarded  the  property  as  held  by  blm  as 
collateral  security. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent.  Dig.  |  63.] 

Appeal  from  Municipal  Court,  Borough  of  Bronx,  Second  District. 

Action  by  the  Delco  Holding  Company  against  Albert  Rosenthal. 
From  a  judgment  for  defendant,  {wimtifif  appeals.  Reversed,  and 
judgment  directed  for  plaintiff. 

Argued  April  term,  1917,  before  GUY,  COHALAN,  and  DELE- 
HANTY,  JJ. 

J.  Wilson  Bryant,  of  New  York  City  (A.  Ledwith,  of  counsel),  for 
appellant. 

Jacob  S.  Rosenthal,  of  New  York  City  (Bernard  S.  Deutsch,  of  New- 
York  City,  of  counsel),  for  respondent. 

COHALAN,  J.  On  May  31,  1916,  the  defendant  sold  the  premises 
Nos.  971  and  973  Trinity  avenue,  in  the  borough  of  the  Bronx,  to  the 
plaintiff  herein.  The  defendant  executed  and  delivered  his  full  cove- 
nant warranty  deed,  which  purported  to  show  that  the  property  was 
free  and  clear  of  all  incumbrances,  except  that  there  were  two  mort- 
gages thereon.  In  addition  to  the  warranty  deed,  the  defendant  gave 
an  affidavit  of  title.  Plaintiff,  relying  upon  the  warranty  deed  and  the 
affidavit,  made  no  search  of  the  property.  It  is  now  conceded  that 
there  was  a  judgment  lien  on  the  property  in  the  sum  of  $600.49.  In 
fact  there  are  no  denials  contained  in  the  defendant's  answer.  The 
defense  on  the  trial  was  that  the  plaintiff  corporation  was  a  party  to  a 
scheme  to  victimize  the  defendant,  and  compel  him  to  pay  for  a  judg- 
ment of  which  he  never  had  knowledge,  and  on  property  which  he 
never  really  owned.  The  defendant  endeavored  to  show  that  he  only 
held  the  title  to  the  property  as  security  for  a  loan  of  $800,  and  that 
the  plaintiff  was  informed  of  this  fact ;  that  the  real  owner  of  the  prop- 
erty was  the  Universal  Holding  Incasing  Company,  and  that  the  nego- 
tiations for  the  sale  thereof  were  conducted  by  the  president  of  that 
corporation.  The  judgment  lien  on  the  property  was  compromised  in 
favor  of  the  plaintiff's  attorney  for  the  simi  of  $275,  and  the  defendant 
now  asserts  that  this  was  not  a  proper  release  from  the  lien  of  the 
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judgment.  The  trial  court  considered  that  there  was  an  element  of 
fraud  in  the  transaction*  submitted  that  issue  to  the  jury,  and  it  found 
for  the  defendant 

[1,  2]  Hie  burden  of  such  a  defense  was  upon  the  defendant,  and 
he  has  not  sustained  that  burden.  The  deed  and  the  affidavit  of  title 
were  prepared  by  the  defendant's  brother,  a  lawyer  of  40  years'  stand- 
ing. If  he  failed  to  carefully  examine  the  title  and  relied  too  implicit- 
ly on  the  statement  of  an  officer  of  the  Universal  Holding  Leasing 
Company,  it  is  the  defendant's  loss  to  bear.  While  the  "attorney  for 
the  plaintiff  acted  for  the  Universal  Holding  &  IrCasing  Company  and 
for  the  officers  hereof,  there  is  no  evidence  to  show  that  he  was  a 
party  to  an  alleged  scheme  to  victimize  the  defendant 

[a]  The  defendant  at  the  time  of  the  delivery  of  the  warranty  deed 
containing  the  covenant  in  suit  had  title  in  fee  simple  absolute.  He, 
and  he  alone,  could  convey,  covenant,  and  be  bound  thereby  (Real 
Property  Law,  §  94).  His  contention  that  he  is  relieved  from  liability 
under  the  covenants  of  his  deed  to  the.  plaintiff  because  he  r^;arded 
the  proper^  as  held  by  him  as  "collateral"  is  not  a  sound  proposition  in 
law.  It  has  .been  frequently  held  that  knowledge  of  the  existence  of 
the  incumbrance,  even  if  possessed  by  the  plaintiff,  could  not  have  pre- 
vented the  operation  of  the  covenant  Huyck  v.  Andrews,  113  N.  Y. 
81,  20  N.  E.  581,  3  L.  R.  A.  789,  K)  Am.  St  Rep.  432;  Ladue  v.  Coop- 
er, 32  Misc.  Rep.  544,  67  N.  Y.  Supp.  319.  In  the  case  of  Huyck  v. 
Andrews,  supra,  the  court  held: 

"Tbe  deed  entitled  ber  to  a  perfect  title  to  all  tbe  land  which  it  purported  to 
convey,  Iree  from  any  Incurubmnce  thereon,  and  It  Is  no  defense  to  ber 
nctlon  tbat  at  the  time  she  took  It  she  knew  of  some  incumbrance  or  some 
defect  In  the  title.  Proof  of  such  knowledge  would  be  quite  Important  In  an 
actioo  brou^t  ijs  her  grantor  to  reform  the  deed,  but  as  a  defmse  to  an  ac- 
tion upon  t^e  covoiants  contained  In  the  deed  It  is  of  no  importance  what- 
ever. That  the  covoiant  against  incumbrances  is  broken  an  ontstandlng 
oasement  of  any  kind  is  perf^y  well  established  by  the  authorities  in  this 
state,  and  there  is  no  hint  In  any  of  them  that  knowlei^  by  tlu  grantee  of 
tike  exlataice  of  tlie  eawmrait  at  the  time  of  the  oonvevaiioe  makes  any  dUter- 
ence." 

Plaintiff  having  pleaded  and  proven  the  payment  of  fhfe  sum  of  $275 
in  the  extinguishment  of  the  judgment  lien,  it  was  entitled  to  recover 
that  sum. 

The  judgment  is  reversed,  with  $30  costs,  and  a  judgment  is  direct- 
ed for  the  plaintiff,  with  appropriate  costs  in  the  court  below.  Alt 
concur. 
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DICKBT  T.  METRO  PICTUKES  COBP.  et  «!. 

(Supreme  Court,  Special  Term,  New  York  County.   April  27,  1»17.) 

LmauT  Pbopestt  ^»9— Tm*— Uwfaie  CoMPrrmoH. 

An  action  for  an  Injunction,  accounting,  and  damages  to  restrain  pro- 
duction of  a  photoplay  under  a  particular  title,  the  case  resting  on  the 
theory  of  unfair  competition,  can  be  sustained  only  by  showing  that  de- 
fendant knew  of  plaintlfTs  prior  use  of  the  title  In  question  while  It- 
self making  use  of  the  aame  title,  and  the  accounting,  which  may  in* 
elude  damages  and  profits,  must  be  limited  to  damages  sustained  and 
profits  derived  from  sales,  leases,  or  other  dispositions  of  the  films  made 
after  defendant  bad  notice  ot  plalntilTs  prior  use. 
[Ed.  Note.— For  other  cases,  see  Literary  Property.  Cent  Dig.  f  8.] 

Action  by  Paul  Dickey  against  die  Metro  Pictures  Corporatibn  and 
another,  for  an  injunction,  accounting,  and  damages  to  restrain  de- 
fendant from  producing  a  photoplay  under  the  title  "The  Come-back." 
Judgment  for  plaintiff. 

Nathan  Burkan,  of  New  York  City,  for  plaintiff. 
J.  Robert  Rubin,  of  New  York  City,  for  defendant  Metro  Pictures 
Corp. 

PLATZEK,  J.  There  can  be  no  doubt  that  plaintiff  is  entitled  to 
the  injunction  prayed  for  (Klaw  v.  General  Film  Co.,  154  N.  Y.  Supp. 
988,  affirmed  171  App.  Div.  945,  156  N.  Y.  Supp.  1128);  but  I  think 
the  further  relief  demanded  must  be  largely  curtailed. 

The  casb  rests  on  the  theory  of  unfair  competition.  It  can  therefore 
only  be  sustained  by  showing  that  the  defendant  knew  of  plaintiff's 
prior  use  of  the  title  in  question  while  itself  making  use  of  the  same 
title.  This  is  shown  as  to  defendant's  use  of  the  title,  which  is  admit- 
ted by  the  answer,  at  times  subsequent  to  the  date  when  notice  of  plain- 
iff's  claim  was  proved  to  have  been  given.  Its  use  prior  to  that  time 
appears  to  have  been  only  a  coincidence.  It  was  innocent  and  acci- 
dental. 

Plaintiff  did  not  undertake  to  show  when  the  letter  written  by  his 
attorney  on  Saturday,  April  22,  1916,  was  received  by  the  defendant. 
The  testimony  of  the  defendant's  witness  on  the  point  is  not  as  clear  as 
it  might  be,  but  in  one  place  he  testifies  that  it  was  not  received  until 
Monday  the  24th,  the  day  when,  in  the  ordinary  course  of  business,  the 
defendant  released  its  films  throughout  the  country.  In  the  absence  of 
any  evidence  on  the  point  on  the  part  of  the  plaintiff  I  shall  find  that 
it  was  received  on  April  24th,  and  the  accounting  which  may  include 
damages  and  profits  (Sharpless  v.  Lawrence,  213  Fed.  426,  130  C.  C. 
A.  59;  38  Cyc.  906,  913)  must  be  limited  to  damages  sustained  and 
profits  derived  from  sales,  leases,  or  other  dispositions  qf  the  films 
made  after  that  date  (Saxlehner  v.  Siegel-Cooper  Co.,  179  U.  S.  42,  21 
Sup.  Ct.  16,  45  L.  Ed.  77 ;  N.  K  Fairbank  Co.  v.  Windsor.  124  Fed. 
200, 61  C.  C.  A.  233 ;  Clinton  Metallic  Paint  Co.  v.  N.  Y.  Metallic  Paint 
Co.,  23  Misc.  Rep.  66,  73,  50  N.  Y.  Supp.  437 ;  Hamilton  Shoe  Co.  v. 
Wolf  Bros.  Co.,  240  U.  S.  251,  36  Sup.  Ct.  269,  60  L.  Ed.  629. 
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In  so  far  as  the  title  was  innocently  used  witiiont  knowledge  of  plain- 
tiff's rights,  the  case  differs  from  Selig  v.  Unicom  Fflm  Corpn.,  163  N. 
Y.  Supp.  62.  There  the  appropriation  was  knowingly  and  deliberately 
made.  The  case  is  also  said  by  counsel  to  differ  from  Dickey  v.  Mu- 
tual Film  Corpn.,  160  N.  Y.  Supp.  609,  in  the  fact  that  the  advertise- 
ments in  tfiat  case  were  expressly  found  to  convey  the  impression  that 
the  defendant's  picture  was  a  reproduction  of  plaintiff's  play.  The 
findings  I  have  made,  relating  to  the  defendant's  improper  appropria- 
tion, use,  and  advertisement  of  plaintiff's  title,  will  be  understood  to 
relate  to  tiie  conduct  of  the  defendant  after  notice  of  plaintiff's  rights.' 

The  requests  for  findings  have  been  passed  upon.  Settle  a  decision 
on  notice  which  shall  embody  all  findings  made  by  pie,  and  which  shall 
further  provide  for  the  injunction  and  accounting  proposed  by_  plain- 
tiff, except  that  the  profits  and  damages  to  be  accounted  for  and  assess- 
ed shall  be  limited  as  above  indicated,  and  that  this  relief  shall  be 
granted  only  against  the  defendant  served,  and  which  shall  provide  for 
final  juc^^nt  on  the  coming  in  and  confirmation  of  the  referee's  re- 
port, andshall  further  provide  that  all  questions  as  to  costs  and  allow- 
ances be  reserved  until  final  judgment. 


(Snprane  Court,  .AKtellate  Diiitlon,  Second  Departmoit  April  20, 1017.) 
UuNioiPAL  CoBPo&iTioNa  «bd874(4) — SnaFimioir  ov  Wobk  am  Bbhu»— Bub- 

DBN  Off  PBOOF. 

In  an  action  asaliut  a  dty  Its  oootractor,  tbe  bnrden  was  on  tbK 
contractor  to  show  tbat  the  condltloDB,  at  the  time  of  siuipensloD  of  work 
hy  the  city  by  reason  of  season  and  the  condition  <tf  other  ctmstructlTe 
work,  did  not  Justify  It,  or  that  sucJi  conditions  bad  arisen  bom  the  idty's 
fault,  or  tbat  the  duration  of  the  Buapenslon  was  so  nnreasoaable  as  to 
amonnt  to  breach  of  Its  duty  under  the  contract. 

[Ed.  Note.— Fw  othOT  cases,  see  Mnnidpal  Corporations,  Cent.  Dig.  H 
906,  9ia] 

Appeal  from  Trial  Term,  Richmond  County. 
.  Action  by  George  B.  Spearin  'against  the  City  of  New  York  and 
others.   Prom  a  judgment  dismissing  the  com{^aint,  plaintiff  appeals. 
Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  MILLS,  RICH,  and 
PUTNAM,  JJ. 

Alfred  S.  Brown,  of  New  York  City,  for  appellant. 

William  E.  C.  Mayer,  of  New  York  City  (Lamar  Hardy,  Corp. 
Counsel,  Terence  Farl^,  R.  Percy  Chittenden,  and  James  P.  O'Con- 
nor, all  of  New  York  City,  on  the  brief),  for  respondents. 

PER  CURIAM.  Plaintiff  participated  in  the  delay  in  executing  the 
contract,  and  it  does  not  ai^iear  that,  so  far  as  the  defendant's  acts  or 
omissKMis  caused  it,  there  was  a  culpable  exercise  of  the  power  re- 
served to  it  in  tiie  contract  to  lay  out  areas  of  work.  The  plaintiff's 
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attitude,  as  it  seems,  was  not  that  he  was  precluded  from  giving  prior- 
ity to  all  of  the  woilc  south  of  the  principal  axis,  but  rather  that  at 
once,  and  continuously  throu^  the  work,  larger  opportunities  for 
fulfilling  the  contract  were  not  afforded  him.  But  in  that  regard  the 
city,  so  far  as  appeai^,  reasonably  exercised  the  judgment  which  the 
contract  gave  it.  The  suspension  of  the  work  on  September  15th 
to  June  24th,  by  reason  of  the  season,  and  the  condition  of  other 
constructive  work,  was  justified  by  the  contract,  provided  the  power 
was  not  abused.  The  burden  was  upon  the  plaintiff  to  show  that  the 
■conditions  at  the  time  of  the  suspension  did  not  justify  it,  or  that  such 
conditions  had  arisen  from  the  defendant's  fault,  or  that  tiie  duration 
of  the  suspension  was  so  unreasonable  as  to  amount  to  breach  of  its 
duty  under  the  contract.  So  upon  the  facts,  and  without  consideration 
of  tfie  question  whether  any  damages  were  waived  by  the  extensions  of 
time,  it  is  concluded  that  uie  judgment  should  be  amnned,  with  costs. 


PAVIA  T.  PETBOI^mi  IRON  WORKS  00.  OF  PENNSYLVANIA. 

(Supreme  Court,  Appellate  Division,  Third  Departmait.   May  2,  1817.) 

MaSTEB  AMD  SERVAKt  ®=»351 — WOBKUEn's  COMPENSATTOM  ACT — EEXCnOH  OF 

Beuedies — Right  to  Withdraw  Ci^ih. 

Where  an  Injured  workman,  with  advice  of  counsrf  and  on  fult 
knowledge  that  the  employer  had  not  taken  insurance  under  Workmen's 
Compensation  Act  (Consol.  Laws,  c.  67),  elected  to  and  did  file  a  claim  for 
compensatlmi  under  sectlom  11,  62,  such  electimi  fxmduded  him,  and  he 
could  not  withdraw  the  dalm  for  the  purpose  of  Bolng  at  law  for  the 
injuries. 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Philip  Pavia,  employ^,  for  workman's  compensation, 
opposed  by  the  Petroleum  Iron  Works  Company  of  Pennsylvania, 
employer.  From  an  order  of  the  Industrial  Commission  denying  ap- 
plication for  leave  to  withdraw  the  claim,  claimant  appeals.  Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Cornelius  J.  Earley,  of  New  York  City,  for  appellant. 
Caldwell  &  Masslich,  of  New  York  City  (Theodore  F.  Silkman,  of 
counsel),  for  respondent 

COCHRANE,  J.  This  is  an  appeal  from  a  decision  of  the  State 
Industrial  Cominission,  denying  tfie  application  of  the  claimant  to 
withdraw  his  claim  for  compensation  so  that  he  may  proceed  by  ac- 
tion against  the  employer.  The  claimant  was  injured  December  9, 
1915.  The  employer  tiad  not  secured  compensation  to  his  employes, 
as  required  by  section  50  of  the  Workmen's  Compensation  Law.  The 
claimant,  therefore,  under  sections  52  and  11  of  that  act  might,  at 
his  cation,  elect  to  claim  compensation  thereunder  or  to  maintain 
an  actioit  for  damages.  He  could  not  have  the  benefit  of  both  ron- 
edies,  and  an  election  once  made  with  knowledge  of  the  facts  con- 
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fined  him  to  the  remedy  which  he  thus  elected.  Section  51  requires 
an  employer  who  has  compHed  wilh  the  law  as  to  security  for  ccku- 
pensation  to — 

"post  and  maintain  in  a  consplcaons  place  or  places  in  and  about  his  place 
or  places  of  business  typewritten  or  printed  notices  In  form  prescribed  by  the 
Commission,  stating  the  fact  that  he  has  ctnnpUed  with  all  the  rules  and 
reguliittons  of  the  GcHnmiaslon,  and  that  he  has  secured  the  payment  of 
compensation  to  his  employ^  and  their  dependents." 

The  law,  therefore,  takes  very  good  care  that  an  employe  shall  be 
adequately  informed  as  to  whether  or  not  his  employer  has  complied 
with  the  law,  and  there  is  no  reason  why,  save  in  exertional  in- 
stances, the  employe  should  be  ignorant  of  his  rights. 

In  the  present  case  the  claimant,  on  February  20,  1916,  more  than 
two  months  after  the  accident,  submitted  to  the  Commission  his  first 
notice  of  injury,  in  which  he  stated,  among  other  things,  that  the 
employer  had  furnished  him  medical  service  at  his  request.  Applica- 
tion for  compensation  was  made  March  14,  1916.  On  April  11,  1916. 
the  Commission  wrote  the  attorney  of  the  claimant  as  follows: 

"Supplementing  our  letter  to  you  of  April  4,  191Q,  we  wish  to  advise  that 
on  December  9,  1915,  the  Petroleum  Iron  Works  of  Peunaylvania  did  not 
carry  Insurance  as  required  by  the  Workmen's  C<Huprasatlon  Law  of  the 
state  <a  New  Tork." 

Hie  claim  was  heard  April  17,  1916,  by  the  Ccxnmission,  and  an 
award  on  that  day  was  made  in  favor  of  the  claimant,  and  the  claim 
continued  for  further  hearing.  On  April  20th  payment  of  the  award 
was  tendered  by  the  employer  and  refused  by  the  claimant.  On  the 
following  day,  April  21st,  the  claimant  filed  with  the  Commission  a 
statement  that  he  withdrew  his  claim  for  compensation,  stating  that 
it  was  his  intention  to  prosecute  his  common-law  remedy  under  the 
laws  of  thts  state.  This  notice,  although  not  filed  with  the  Commis- 
sion tmtil  April  21s^  was  dated  April  I4tfa,  three  days  before  the 
claim  was  heard  by  the  Commission  and  the  award  made,  and  recited 
the  fact  that  the  attorney  of  the  claimant  had  received  the  communica- 
tion above  mentioned  of  April  11th  from  the  Commission,  to  the  ef- 
fect that  the  employer  did  not  carry  insurance,  as  required  by  the 
statute. 

With  full  knowledge  of  the  situation,  therefore,  before  an  award 
was  made,  and  with  competent  counsel  to  guide  and  advise  him,  the 
claimant  permitted  an  award  to  be  made  in  his  favor,  and  thereby 
most  effectually  ccmfirmed  his  election  to  accept  such  remedy  as  was 
afforded  him  by  the  Workmen's  Compensation  Law.  There  is  no 
pretense  that  he  did  not  fully  understand  his  rights  before  the  award 
was  made.  A  party  cannot  experiment  with  the  Commission  for  the 
purpose  of  ascertaining  how  much  compensation  may  be  awarded 
him,  and  then,  if  dissatisfied,  repudiate  the  award  and  seek  the  other 
remedy  permitted  by  t^e  statute.  His  election  once  made,  intelligently 
and  with  knowledge  of  the  facts,  should  be  conclusive.  The  Com- 
inissi<m  was  clearly  right  in  denyii^  the  application  to  discontinue  the 
claim. 

Decision  afiinned.  All  concur. 
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OUTGAULT  ADTCBOnSING  GO.  T.  8TBATT0N. 
(Supreme  Gourt,  Appellate  DlTlston,  Third  Department  May  2,  lOlT.) 

CJONTRACTS  «=97(1) — FbaUD— FaILUKE  TO  RRJiD  INSTKUKKNT. 

The  purchaser  of  advertising  under  contract  wbo  pending  Its  execn- 
tion  made  an  oral  agreement  with  ttie  seller's  agent  for  cancellatloa 
should  he  sell  bis  business,  where  the  written  contract  cfmtalned  no  sut^ 
provision  and  provided  that  no  oral  agreement  was  Mndlng,  was  not,  by 
bis  failure  to  rtod  the  contract  submitted,  precluded  from  defending  the 
action  on  the  contract  on  the  ground  of  fraud  of  agent  In  not  includli^ 
Buch  provision. 

LEd.  Note.— FV)r  other  cases,  see  Oontracts,  Grait  I>lg.  H  442,  443J 
Appeal  from  Trial  Tens,  Sullivan  County. 

Action  by  the  Outcault  Advertising  Company  against  H.  Blake 
Stratton.  Judgment  for  defendant,  and  order  denying  motion  to  set 
aside  the  verdict,  and  plaintiff  appeals.  Affirmed. 

Argued  before  KELLOGG.  P.  T.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Samuel  A.  Kobac,  of  Monticello  (Joseph  I.  Stahl,  of  Monticello, 

of  counsel),  for  appellant. 

John  D.  Lyons,  of  Monticello,  for  respondent 

COCHRANE,  J.  On  February  2,  1912,  the  plaintiff  by  its  agent 
Louis  Levine  made  a  written  contract  with  the  defendant,  who  was  a 
dealer  in  furniture,  to  provide  him  with  advertising  material  for  one 
year  after  May  1,  1912,  at  the  rate  of  $3  per  week.  The  contract 
contained  these  provisions : 

"This  contract  cannot  be  canceled.**  "All  in-omises  and  agreements  are 
stated  herein;  verbal  agreenentB  with  salesman  not  authorised." 

When  the  contract  was  made  defendant  was  attempting  to  dispose 
of  his  business.  He  had  previously  secured  the  services  of  an  agent  to 
negotiate  a  sale  thereof.  And  about  three  weeks  after  the  contract 
with  the  plaintiff;  the  defendant  did  sell  out  his  business. 

llie  defense  is  that  when  the  contract  was  made  with  die  plaintiff's 
agent  Levine,  the  defendant  informed  him  that  he  cc»itemplated  going 
out  of  business,  and  that  it  was  then  agreed  between  them  that  if  he 
did  so  he  should  be  at  liberty  to  cancel  the  contract,  and  that  Levine 
promised  to  insert  such  a  provision  in  the  contract.  The  all^^ation 
of  the  answer  is  that  Levine  by  false  and  fraudulent  representations 
procured  the  defendant  to  sign  the  contract,  the  representations  be- 
ing that  he  had  inserted  in  the  contract  a  provision  whereby  the 
defendant  might  cancel  the  same  in  case  he  sold  out  his  business,  which 
representation  was  false,  as  the  contract  does  not  contain  any  such 
provision,  but,  on  the- contrary,  provides  that  it  cannot  be  canceled. 

The  defendant  and  his  clerk  both  testified  that  Levine,  who  prepared 
the  contract  in  the  defendant's  store,  promised  to  insert  therein  a  pro^ 
vision  for  cancellation  thereof  after  the  defendant  had  explained  to 
him  that  he  contemplated  selling  his  business  and  that  Levme  also 
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stated  after  the  oral  arrai^;einent  had  been  made  to  that  effect  that  he 
had  made  the  necessary  provision  in  the  contract.  I'hts  was  denied 
by  Levine,  but  the  jury  have  found  the  facts  as  claimed  by  the  defend- 
ant. The  defendant  says  he  did  not  read  the  contract,  but  trusted  to 
Levine's  statement  that  he  had  inserted  therein  the  cancellation  pro- 
vision, and  that  he  did  not  read  the  copy  of  the  contract  which  was  left 
with  him  by  Levine  imtil  after  the  commencement  of  this  action.  Im- 
mediately on  selling  his  business  the  defendant  notified  the  plaintiff, 
and  stated  that  he  wished  to  cancel  the  contract  for  advertising 
services. 

It  is  contended  that  the  defendant  was  negligent  in  not  reading  the 
contract  and  informing  himself  of  its  contents.  There  are  decisions 
and  statements  in  text-books  that  the  negligence  of  a  party  in  failing 
to  read  a  paper  which  he  signs  precludes  him  from  asserting  its  in- 
validity on  the  ground  of  fraud.  But  in  this  state  such  rule  has  been 
authoritatively  and  decisively  repudiated  by  the  court  of  last  resort. 
In  Albany  Ci^  Savings  Institution  v.  Burdidc^  87  N.  Y.  40,  it  was  writ- 
ten: 

"It  la  certainly  not  Just  that  one  who  has  perpetrated  a  fraud  should  be  per- 
mitted to  say  to  the  party  defrauded  when  he  demands  relief  that  be  ought 
not  to  have  believed  or  trusted  blm.  Where  one  sues  another  for  negligenwj. 
his  own  negligence  contrlbutlj^  to  the  Injury  will  constitute  a  defense  to  the 
actl(xi;  but  where  one  sues  another  for  a  positive,  willful  wrong  or  frand, 
n^llgence  by  which  the  party  Injured  exposed  himself  to  the  wrong  or  totud 
wlU  not  bar  rell^" 

In  Wilcox  v.  American  Telephone  &  Telegraph  Co.,  176  N.  Y.  115, 
68  N.  E.  153,  98  Am.  St.  Rep.  650,  the  rule  as  above  declared  was  re- 
iterated and  emphasized.  That  case  also  holds  that  the  injured  party 
is  not  required  to  resort  to  a  court  of  equity  for  relief. 

Judgment  and  order  affirmed  with  costs.  All  concur. 


McNALLY  v.  DIAMOND  MILLS  PAPER  CO. 
In  re  EMPLOYERS*  MUTUAL  INS.  00.  OF  NEW  TOBK. 
(Snprmne  Court,  Api>eUate  Dlvlalon,  Third  Deputment.  May  2,.  1917.) 

1.  MA8TEB  AND  SKBVAHT  ^CSsSffi^^WOBKKER'S  COMPrnKBATtOn — SFKOUL  EU- 

PLOTICENT. 

A  workman,  specially  employed  by  a  paper  bag  company  to  aid  In 
Installing  a  new  engine,  Is  not  eutitled  to  coropensatlcn,  thov^  the  busi- 
ness of  manufacturing  paper  Is  a  liazardoas  employment  wltMn  Work- 
men's Compensation  Act  (Consol.  Laws,  c.  VT)  i  %  group  15,  lAnce  claim- 
ant was  not  employed  in  the  business  of  manufacturing  the  paper. 

2.  Masteb  and  Sbrvawt  «=»361 — Woukmbn's  Compkmsation — ^Motiho  Ma- 

CHINKBT — ENOAOING  IN  BUSINESS. 

An  employ^,  specially  hired  by  a  paper  bag  company  to  assist  In  In- 
stalllDg  an  engine,  is  not  entitled  to  compensation  under  Workmen's 
Compensation  Act,  S  2,  gronp  42,  making  the  business  of  installing  en- 
gines or  heavy  madilnery  hazardous,  since  the  employer  was  not  engaged 
In  lnB£alUng  machinery  as  a  business. 
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Appeal  from.  State  Industrial  Commission. 

Proceedings  under  the  Workmen's  Compensation  Law  by  Charles 
McNally,  opposed  by  the  Diamond  Mills  Paper  Company,  employer, 
and  Employers'  Mutual  Insurance  Company  of  New  Yortc,  insurer. 
From  an  award  in  favor  of  the  claimant,  the  empl(^er  and  insurance 
carrier  appeal.   Award  reversed,  and  claim  dismissed. 

Argrued  before  KELLOGG,  P.  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Blauvelt  &  Warren,  of  New  York  City  (George  A.  Blauvelt  and 
Maurice  J.  O'Callaghan,  both  of  New  York  City,  of  cotmsel),  for  ap- 
pellants. 

E.  E.  Woodbuiy,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
cotmsel),  for  tiie  State  Industrial  Commission. 

COCHRANE,  J.  The  employer  was  engaged  in  the  business  of 
manufacturing  paper.  At  the  time  of  the  accident  it  was  installing  a 
large  engine  in  its  manufacturing  plant.  The  claimant  was  in  the 
business  of  moving  heavy  machinery,  and  for  that  purpose  owned 
the  appropriate  and  necessary  implements  and  equipment,  and  had  in 
his  employ  men  whose  compensation  in  case  of  injury  he  secured  by 
procuring  insurance  under  the  Workmen's  Compensation  Law  cover- 
ing his  liability  to  them  in  case  of  accident.  He  had  been  enployed 
by  the  paper  company  to  move  the  engine  from  the  railroad  to  the 
plant  for  the  sum  of  $200.  In  the  performance  of  this  work  he  had 
used  his  own  implements  and  the  men  in  his  employ.  After  the  com- 
pletion of  this  contract  the  party  from  whom  the  paper  company  pur- 
chased the  engine  pursuant  to  a  provision  in  the  contract  of  purchase 
sent  a  man  to  the  paper  company  to  superintend  the  work  of  installa- 
tion for  which  the  paper  company  was  to  pay  $7  a  day.  The  latter 
company  furnished  a  number  of  its  own  men  for  the  installation  of 
the  engine,  and  also  employed  temporarily  the  claimant  and  two  of 
his  employes  to  assist  in  that  work,  paying  the  claimant  $3.50  per  day 
for  his  own  services  and  something  less  for  the  services  of  his  two 
employes.  During  the  progress  of  the  work  of  installation  of  die  en- 
gine the  claimant  was  injured,  and  an  award  has  been  made  to  him 
on  die  dieory  that  he  was  an  employe  of  the  paper  company. 

[1]  Assuming  that  the  claimant  was  in  the  employ  of  the  paper 
compMiy,  I  am  of  the  opinion  that  he  is  not  within  the  protection  of 
the  Workmen's  Compensation  Law.  The  business  of  manufacturii^ 
paper  is  a  hazardous  employment,  and  falls  within  group  15  of  sec- 
tion 2  of  the  act.  But  the  claimant  was  not  exposed  to  the  hazards 
of  that  business.  His  employment  was  of  a  special  character.  In- 
stalling this  engine  had  no  relation  to  the  hazards  of  paper  making, 
except  that  it  increased  the  facilities  for  diat  purpose.  In  his  claim 
for  compensation  filed  with  the  Ccmunission  he  stated,  in  answer  to 
questions,  that  his  occupation  when  injured  was  "helping  erect  en- 
gine," and  that  he  had  worked  at  this  occupation  "off  and  on  about 
30  years."  It  does  not  appear  that  the  plant  was  in  operation  at  the 
time  of  the  accident.  From  the  fact  that  this  large  engine  was  being 
installed  we  may  perhaps  infer  that  the  work  of  manufacturing  paper 
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was  in  abeyance  until  the  engine  was  in  place.  But,  however  that 
may  be,  the  claimant  was  not  employed  to  manufacture  paper,  nor 
did  he  come  within  the  risks  of  that  business,  nor  was  he  in  fact  in- 
jured by  the  operation  of  the  paper  mill.  His  work  in  installing  this 
engine  was  of  the  same  character  as  that  which  he  was  accustomed 
to  do  in  other  places,  irrespective  of  whether  or  not  the  general  busi- 
ness there  conducted  was  hazardous.  It  seems  very  clear  that  the 
claimant  was  not  engaged  in  a  hazardous  employment  included  with- 
in group  15. 

^2]  Nor  can  the  claimant  avail  himself  of  the  provisions  of  group 
42,  which  specifically  includes  the  installation  of  "engines  or  heavy 
niachinety."  The  case  of  Matter  of  Bargey  v.  Massaro  Macaroni 
Co.,  218  N.  Y.  410,  113  N.  E.  407,  is  directly  opposed  to  this  conten- 
tion. In  that  case  it  was  held  that  the  employe,  who  was  a  carpenter 
by  occupation  and  had  been  repairing  the  building  wherein  a  hazard- 
ous business  was  conducted,  was  not  himself  engaged  in  that  business 
or  entitled  to  the  protection  of  the  law  on  that  account.  It  was  fur- 
ther contended  that  he  was  within  group  42.   The  court  said : 

"Tbe  aroellant  InTOkes  also  the  part  ot  tUn  langoa^  creating  group  42  as 
follows:  'Gonatnictlfm,  r^alr  and  demolition  of  boUdlngH.*  It  Is  answered 
by  the  fact  that  the  company  did  not  carry  od  the  occupation  of  eonstructli^. 
repairing  and  demolishing  bnlldlngB  fw  pecuniary  gain.  Tbia  conclusUni  is 
obvlons  b^nd  the  need  of  dlseassUn." 

See,  also,  Matter  of  Coleman  v.  Bartholomew,  175  App.  Div.  122, 
161  N.  Y.  Supp.  560.  In  the  present  case  the  paper  company  did  not 
carry  on  the  occupation  of  installing  ei^ines  or  heavy  machmery  for 
pecuniary  gain  (section  3,  subdivision  5). 

The  award  should  be  reversed,  and  the  claim  dismissed.  All  con- 
cur. 


(Supr^e  Court,  Appellate  Term,  First  Department.   May  1,  1917.) 

1,  SAI.E8  «3»178(1>— AcdPTAKox— What  CoiranrnTBa 

Where  an  attorney  having  purchased  law  books  made  a  payment 
thereon  six  months  after  d^very,  such  payment  and  retention  constituted 
a  complete  aooeptaoce. 

[Ed.  Note.— For  other  eases,  see  Sales.  Gent  Dig.  f  4B1.] 

2.  Balis  «=938(3) — CoNTBAcra — Misekpbesentation. 

Statements  by  plaintiff's  agent  in  selling  law  books  that  they  would 
omtaln  treatises  written  by  promln«it  memb«s  of  tbe  bar  of  a  particu- 
lar state  and  dedslons  and  citations  relating  to  the  law  in  sudi  state 
must  be  cmsldered  as  mere  expresalona  of  opinion,  and  famished  an 
attorney  who,  without  objection,  retained  tbe  books  for  many  months 
with  no  ground  for  relief  in  view  of  his  presumptively  greater  opportuni- 
ty of  examination. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  {  67.] 

A[^>eal  from  Municipal  Court,  B(H-ot^;h  of  Manhattan,  Ninth  Dis- 
trict 
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Action  by  the  L.  D.  Powell  C(Mnpany  against  Philip  Bernstein,  From 
a  judgment  for  defendant  after  trial  wiUiout  a  jury,  plaintiff  appeals. 
Reversed,  and  judgment  directed  in  favor  of  plaintiff. 

Argued  April  term,  1917,  before  GUY.  COHALAN.  and  DELEr 
HANTY,  JJ.  . 

Louis  H.  Porter,  of  New  York  City  (William  C.  Dodge,  o£  New 
York  City,  of  counsel),  for  appellant. 
Edward  C.  Weinrib,  of  New  York  City,  for  respondent 

GUY,  J.  The  action  is  brought  to  recover  the  balance  of  purchase 
price  of  certain  Encyclopedias  of  Law  purchased  by  defendant  from 
plaintiff  under  a  written  contract  entered  into  on  the  20th  day  of 
April,  19U,  whereby  defendant  agreed  to  purchase  said  books  and  to 
pay  therefor  at  the  rate  of  $12  every  60  days  after  the  date  of  the 
order.  The  answer  alleges: 

"That  the  agreem^t  entered  Into  by  and  between  the  plaintiff  and  defend- 
ant, as  alleged  In  paragraph  11  of  the  plaintiff's  complaint,  was  procured  and 
Induced  by  the  fraudulent  misrepresentations  of  the  plaintiff,  Its  agents,  serv- 
ants, or  employes.  In  that  It  was  represented  to  the  defendant  herein  that 
the  books  to  be  published  by  the  plaintiff  would  contain  principally  dtatltms 
of  cases  and  decisions  relating  to  substantive  law  and  procedure  of  the  state 
of  New  York,  with  exhaustive  treatises  written  by  well-known  authors  and 
prominent  members  of  the  New  York  bar  upon  such  subjects,  with  digest  of 
New  York  cases,  decisions,  and  citations  relating  to  such -subjects,  and  that 
the  same  would  be  helpful  and  useful  to  the  defradant  her^  in  his  vocation 
as  a  practitioner  before  the  bar  In  the  state  ot  New  York,  and  as  an  attorney 
and  counselor  at  law ;  that  In  truth  and  In  fact  the  said  repreamtatlons  were 
false  and  frauduloi^  and  made  solely  to  Induce  the  defendant  to  enter  Into 
the  said  contract.  In  that  the  said  booka  published  by  the  plaintiff  did  not 
contain  the  decisions  and  citations  of  cases  relating  to  the  law  of  procedure 
In  the  state  of  New  York,  with  the  exception  that  the  same  contained  a  few 
cases,  decisions,  and  citations  wltb  reference  to  practice  and  procedure 
which  were  old  and  obsolete,  but  that  the  said  work  contained  cases,  deci- 
sions, and  references,  and  citations  of  courts  of  other  jurisdictions  than  the 
state  of  New  York,  contrary  to  the  representations  made  whidi  the  said 
work  would  contain,  and  that  the  said  work  is  not  ot  any  value  and  hdp- 
fulness  to  the  d^oidant  her^  In  his  vocation  aa  a  practitioner  before  the 
bar  In  the  state  of  New  York." 

The  answer  also  sets  up  a  counterclaim  for  a  payment  of  $12  made 
on  account  of  the  purchase  price  of  said  books. 

[1]  The  uncontradicted  evidence  shows  that  the  books  purchased 
by  defendant  were  delivered  to  him  by  plaintiff  on  or  before  June  1, 
1911;  that  he  retained  said  books  in  his  possession  and,  while  said 
books  were  still  in  his  possession,  made  a  payment  of  $12  on  account 
of  the  purchase  price  thereof  on  January  10.  1912.  six  months  after 
the  date  of  delivery  of  said  hooks  to  him.  Such  retention  of  the  books, 
followed  by  a  payment  on  account,  after  full  opportunity  by  defend- 
ant to  acquaint  himself  with  the  contents  of  the  books,  constitutes  a 
complete  acceptance  thereof. 

[2]  Defendant  has  also  failed  entirely  to  make  out  the  defense  of 
fraud.  Such  statements  as  were  made  by  plaintiff's  selling  agent  as 
to  the  contents  of  the  books  were  mere  expressions  of  opinion,  the  de- 
fendant having  presumptively  greater  opportunity  to  acquaint  him- 
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self  with  the  contents  of  the  books  in  view  of  the  fact  that  he  is  a  law- 
yer, and  the  proof  is  not  sufficient  to  justify  even  an  inference  tiiat  the 
statements  of  plaintiff's  salesman  were  made  with  intent  to  decdve  or 
mislead  the  defendant,  or  that  the  defendant  relied  thereon. 

The  defense  is  entirely  without  merit;  and  the  judgment  must  be 
reversed,  witii  $30  costs,  and  judgment  directed  in  favor  of  plaintiff 
for  the  full  amount  claimed,  and  costs -in  the  court  below.  AU  concur. 


(Sivreme  Otrart,  Appellate  IMvlalon,  llklrd  Department   May  2,  IMT.) 

1.  Contracts  «=3299(2) — CoNSTBucnoif — Unseasonable  Deut. 

Wbere  a  contract  for  cleaning:  and  waterproofing  a  building  required  the 
contractor  to  submit  waterproofing  materials,  a  delay  of  a  few  weeEs 
spent  In  testing  tbe  material,  whlcb  required  some  time  to  set,  was  with- 
in the  cmtemplatlon  at  the  contract,  and  the  twildlng  owner  wan  not 
Uahle  on  account  tbem<  though  the  contractor  was  entitled  to  a  cor- 
reapondlng  eztenstan  ot  time  In  which  to  eomplete  the  contract 

[Bd.  Mote. — For  other  casea,  see  Contracts,  Oent  Dl<.  H 1S72-1870, 1881, 
1894,  1396.] 

2.  CoirruoTS  ^»S!90^) — UonBTBtronon'— UnuABONABue  Delay. 

Whwe  a  contract  for  deanlng  and  waterproofing  the  statdioase  required 
completion  within  a  gpedfiod  time,  and  delays  were  caused  by  snsp^slon 
of  the  work,  which  was  noisy,  for  the  purpose  of  permitting  the  holding 
of  an  Impeachment  trial,  the  state  waa  liable  to  the  contractor  for  any 
loss  caused  by  such  delays  since  it  was  not  within  the  contemplation  of 
the  parties. 

[Ed.  Not&— For  other  cases,  see  G<Hitracts,  Oent  01c.  ff  1372-1379, 1881. 
1391,  139S.] 

E^ogg,  P.  J.,  and  Cochrane,  J.,  dissenting. 
Appeal  from  Court  of  Claims. 

Action  by  the  W.  L.  Waples  Company  against  the  State  of  New 
York.  From  an  order  of  the  Court  of  Claims  in  favor  of  claimant,  the 
State  appeals.   Modified  and  affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Egburt  E-  Woodbury,  Atty.  Gen.  (Edmtmd  H.  Lewis,  Deputy  Atty. 
Gen.,  of  counsel),  for  the  State. 

William  E.  WooUard,  of  Albany,  for  respondent 

LYON,  J.  On  July  29,  1913,  the  claimant  entered  into  a  contract 
with  the  state  to  furnish  the  material  and  labor  necessary  for  clean- 
ing, pointii^,  and  waterproofing  the  stonework  of  the  exterior,  and  of 
the  central  and  two  western  courts  of  the  state  capitol  building  at 
Albany.  The  contract  provided  that  the  work  should  be  commenced 
promptly  and  prosecuted  with  diligence,  and  that  the  claimant  should 
be  liable  in  specified  liquidated  damages  for  each  day  of  delay  beyond 
the  date  named  for  completion,  and  mat  "no  charges  shall  be  made  by 
the  contractor  for  any  delays  or  hindrances  from  any  cause  during  the 
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progress  of  any  portion  of  the  work  embraced  in  his  contract,"  but 
that  should  a  delay  be  caused  by  any  act  of  the  state  authorities,  the 
contractor  would  be  allowed  an  extension  of  time  for  completion  of 
the  work  sufficient  to  allow  for  the  delay.  The  contract  also  a>ntained 
the  following  clause: 

"By  waterproofing  Is  meant  that  all  stone  surfaces  of  the  exterior  of  the 
building  and  the  central  court  and"  two  western  courts  shall  be  treated  by  a 
method  to  be  proposed  by  the  contractor  that  will  waterproof  and  pre- 
serve the  stone,  without  chanslng  the  aiq>earance  of  the  halldiag.  tox  a  period 
of  five  years,  and  which  the  cmtractor  shall  guarantee  by  a  surety  com- 
pany tmid  In  the  amount  to  be  stated  In  Us  prt^wsaL" 

The  claimant  altered  upon  the  performance  of  the  contract  about 

one  week  after  its  execution  and  prosecuted  the  work  with  diligence. 
His  method  of  operation  was,  first,  to  clean  the  stone  work  by  means 
of  a  compressed  air  sand  blast ;  next,  to  do  the  pointing,  that  is,  to  fill 
the  interstices  between  the  stones  with  cement,  which  the  workmen 
did,  standing  upon  a  swinging  scaffold  suspended  from  the  top  of  the 
building  by  means  of  pulleys  and  ropes,  and  lowered  as  tlie  work 
progressed,  thus  in  full  descent  pointing  a  strip  about  20  feet  wide  ex- 
tending from  the  top  of  the  building  to  the  ground ;  and,  lastly,  to  do 
the  waterproofing,  which  consisted  simply  of  applying  a  liquid  to  the 
surface  of  the  stones  by  means  of  brushes.  The  plan  of  the  claimant 
was  to  immediately  follow  the  pointing  of  a  strip  of  the  building 
with  the  waterproofing,  thus  avoiding  making  any  change  in  the  lo- 
cation of  the  pulleys  and  scaffold  until  the  work  of  both  pointing  and 
waterproofing  of  the  strip  had  been  completed. 

Following  the  entering  of  the  claimant  upon  the  performance  of 
the  contract,  experiments  were  made  with  three  or  more  kinds  of  wa- 
terproofing preparations,  and  about  September  1st  one  was  found 
which  was  satisfactoi^.  In  the  meantime  the  work  of  pointing,  with- 
out waterproofing  being  done,  had  progressed  over  the  space  of  25 
strips,  making  it  necessary  for  the  claimant,  in  order  to  do  the  water- 
proofing over  these  strips,  to  rehang  the  pulleys  and  scaffold  25  times, 
each  of  which  required  the  services  of  two  men  for  3  hours  at  a  cost 
to  claimant  of  75  cents  per  hour.  This  expense,  which  the  claimant  al- 
leges was  made  necessary  solely  by  the  "delay  of  the  state  authorities 
in  specifying  the  kind  of  waterproofing  to  be  used,  is  stated  in  the 
claim,  and  has  been  carried  through  the  proceedings,  and  stated  in  the 
award,  as  $225,  whereas  the  correct  computation  would  seem  to  be 
$112.50.  This  charge  constituted  the  first  of  the  two  items  of  the 
claim  in  controversy,  amounting  to  $465. 

The  second  item  is  of  $240,  on  accoimt  of  suspensions  of  claimant's 
work,  between  September  17th,  and  October  18th,  for  periods  of  a  few 
hours  each,  aggregating  600  hours,  made  necessary  by  demands  of  the 
state  authorities  that  the  claimant  temporarily  cease  operating  the 
sand  blast,  the  noise  from  which  disturbed  the  hearings  of  the  Sulzer 
impeachment  trial  bemg  had  in  the  Senate  chamber,  llie  claimant's 
employes  were  day  laborers,  and  daimant  was  compelled  to  pay  them 
full  day  wages,  without  the  benefit  of  any  deduction  on  acoMUit  of  short 
suspensions  of  work. 
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The  Court  of  Claims  allowed  the  claim  in  full,  and  from  such  de- 
termination this  appeal  has  been  taken.  The  items  of  the  bill  as  to  time 
lost  are  not  seriously  questioned  by  the  state,  and  practically  the  only 
question  to  be  considered  by  us  is  whether  they  constitute  claims 
against  the  state. 

As  to  the  first  item,  the  kind  of  waterproofing  to  be  used  was  not 
fixed,  but  by  the  terms  of  the  contract  was  to  be  proposed  by  the 
contractor,  and  to  possess  the  qualities  of  preserving  the  stone  ancl  not 
changing  the  appearance  of  the  building.  Clearly  the  contract  con- 
templated, as  acknowledged  by  the  claimant  in  its  communication  to 
the  state  architect  of  August  13,  1913,  that  the  material  proposed  by  the 
contractor  should  be  subjected^  before  acceptance,  to  tests  to  be  made 
by  the  state  architect  and  his  assistants.  '  Concededly  the  waterproofing 
designated  by  the  claimant  August  13th,  after  the  oxitract  work  had 
progressed  for  fully  one  week,  the  result  of  the  application  of  which 
proofing  upon  a  marble  slab  was  to  be  submitted  to  the  state  architect 
the  following  Monday,  August  18th,  did  not  comply  with  the  pro- 
visions of  the  contract,  as  it  badly  blackened  the  stone.  At  what  times 
the  other  makes  of  waterproofing,  which  the  evidence  indicates  were  at 
least  two,  were  suteiitted  by  the  contractor,  does  not  appear ;  but  the 
claimant's  president  testified  that  the  last  day  of  delay  for  which  it 
was  making  claim  on  account  of  re-erecting  the  scaffold  had  been  set- 
tled on  as  about  Septen:d)er  1st.  Hence  the  period  of  allied  delay  up- 
on the  i^rt  of  the  state  must  have  been  ccmfined  to  the  two  weeks 
ccmmiencing  August  18th  and  ending  September  1st.  The  letter  of  the 
state  architect,  of  date  September  15th,  authorizing  the  use  of  a  certain 
waterproofing  compound  was  plainly  intended  as  a  formal  recognition 
of  the  claimant's  right  to  use  such  material,  as  the  evidence  shows  that 
the  material  was  used  by  the  claimant  prior  to  the  date  of  the  letter, 
and  undoubtedly  on  or  about  September  1st,  under  a-verbal  or  less 
formal  acquiescence. 

[1]  It  appears  from  the  letter  of  the  representative  of  a  water- 
proofing compound  proposed  by  the  claimant  that  time  was  necessary 
for  the  proofing  to  cure  after  being  applied  in  order  to  determine  the 
result  of  its  use.  The  selection  of  me  proper  waterproofing  was  a  mat- 
ter of  importance,  and  the  state  was  entitled  to  take  all  &e  time  nec- 
essary in  which  to  investigate  as  to  the  merits  of  the  various  com- 
p>ounds  and  to  reach  an  intelligent  conclusion.  I  think  that  all  reason- 
able and  necessary  delays  incident  to  that  purpose  should  be  held  to 
have  been  within  the  contemplation  of  the  contract,  and  hence  that 
under  the  clause  before  quoted  the  state  should  be  held  to  be  exempted 
from  all  liability  on  account  thereof,  but  that  the  claimant  was  entitled 
to  a  corresponding  extension  of  time  in  which  to  complete  its  contract. 
This  was  apparency  allowed  it,  as  no  claim  seems  to  have  been  made  by 
the  state  for  the  stipulated  penalty  on  account  of  the  failure  of  the 
claimant  to  complete  the  contract  within  the  stipulated  period.  Under 
the  contract  the  burden  of  obtaining  and  proposing  to  the  state  archi- 
tect suitable  waterproofing  was  upon  the  claimant.  Upon  the  hearing 
before  the  Court  of  Claims,  the  burden  of  establishing  the  liability  of 
the  state  was  also  upon  the  claimant.  The  evidence  fails  to  establish 
claimant's  contention  that  the  state  subjected  the  clamant  to  any  un- 
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reasonable  or  unnecessary  delay  in  fixing  upon  the  waterproofing  to 
be  used.  I  think,  therefore,  that  the  first  item  of  the  claim  should  have 
been  disallowed. 

[2]  The  second  item  of  damages  stands  upon  a  different  footing. 
The  c(»itract  should  be  reasonably  construed.  Cuman  v.  D.  &  O.  R.  R. 
Co.,  138  N.  Y,  480,  34  N.  E.  201.  That  there  would  be  delay  resulting 
from  tiie  holding  of  the  impediment  trial,  necessitating  temporary 
suspensions  of  the  work,  was  plainly  not  within  the  contemplation  of 
the  parties.  These  delays  were  caused  by  the  active  interference  of 
the  state  authorities  in  the  proscution  by  claimant  of  its  work,  which 
so  far  as  appears  was  being  properly  conducted  and  making  no  more 
noise  than  was  actually  necessary. '  The  contract  had  not  in  contem- 
plation that  compensation  was  to  be  made  for  such  delays  1^  mere  ex- 
tension of  time  for  the  performance  of  the  contract.  I  think  the  al- 
lowance of  the  second  item  of  the  claim  was  proper. 

The  judgment  appealed  from  should  be  modified,  by  reducing  the 
award  to  $240,  and,  as  so  modified,  affirmed,  without  costs  to  either 
party  in  this  court.  All  concur,  except  KELLOGG,  P.  J.,  and  COCH- 
RANE, J.,  who  dissent,  and  vote  for  reversal. 


BASNBT  ft  SBUTH  OAS  CO.  v.  E.  W.  BLISS  Ca 
(Snpreme  Court,  Special  Term,  Kew  York  Oonnty.   May  1,  1917.) 

1.  CoBFOBATiONa  «»672(7}-»FoiuuaN  CaBPOBAiTONs — Faildbc  to  Psocuu 

Cebtificatb — Bab  to  Action — Statute — Plbadino. 

The  bar  of  General  Corporation  I^w  (CodsoI.  Laws,  c.  23)  S  IS,  pro- 
viding that  do  foreign  stock  corporation  doing  business  In  the  state  stall 
malDtalD  any  action  therein  upon  any  contract  made  In  the  state,  unless 
prior  to  the  making  of  the  contract  It  shall  have  procured  a  cortlflcate 
authorizing  It  to  do  business,  must  be  pleaded  to  be  ^ectire. 

[Ed.  Note.— For  other  cases,  see  Corp<mitlons,  Cent  Dig.  SS  2647,  2648.1 

2.  Corporations  «»672<7) — Forkion  Cobpobationb— -Action  Bstwun— 

Waives  of  Lack  of  Jurisdiction. 

Defendant  foreign  corporation,  sued  by  plaintiff  foreign  corporation  oo 
a  contract  made  In  the  state,  could  waive  any  right  to  object  to  the  Juris- 
dlctl<Mi  of  the  court  on  the  ground  that  plalntlS  was  a  foreign  corpora- 
tion and  had  neTer  procured  authority  to  do  txulneBs  In  the  state,  and 
such  waiver  vas  made  by  defendant's  disclaiming  any  Intenticm  to  move 
for  dismissal  for  lack  of  Jurisdiction  and  waiving  any  rl^t  to  object. 

[Ed.  Note.— For  other  cases,  see  Corpcffatlona,  Cent.  Dig.  H  2647,  2649L1 

3.  COBFOBATIONS  «S>661^— FOBEIGM  CQBPORATIONS— AOTIOir  BTWIM — JU' 

bisdiction — Statute. 

Under  Code  Civ.  Pro&  |  1780,  permitting  a  fbrelgn  O(»t>oratlon  to 
bring  an  action  against  another  foreign  corporation  where  the  action  is 

brought  to  recover  damages  for  breach  of  a  contmct  made  within  the 
state,  or  where  the  foreign  corporation  Is  doing  business  within  the  state; 
where  the  contract  In  eiilt  was  made  within  the  state,  and  defendant  for- 
eign corporation  was,  and  had  for  many  years  been,  doing  business  within 
the  state,  and  had  be^  licensed  so  to  do,  the  courts  of  the  state  had  Juris- 
diction of  the  action  on  the  contract,  though  plaintiff  foreign  corporation 
had  never  procured  authority  to  do  business  in  the  state. 
[Ed.  Note.— For  oOket  cases,  see  Corporations,  CeoX.  Dig;  i  2642J 

^»For  ottaar  oum  m*  mm  tople  *  KBT-NUHBBR  Id  all  K«r-NambtrMt  DIsnU  a  Indnw 
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Action  by  die  Barney  &  Smitb  Car  Company  against  the  E.  W.  Bliss 
Company.  On  motion  by  plaintifl  for  leave  tp  discontinue  tiie  action. 
Motion  denied. 

Cadwalader,  Wickersham  &  Taft,  of  New  York  City  (Cornelius  W. 
Wickersham,  of  New  York  City,  of  counsel),  for  the  motion. 

Piatt  &  Field,  of  New  York  City  (George  W.  Field,  of  New  York 
City,  of  counsel),  opposed. 

GIEGERICH,  J.  Plaintiff  asks  leave  to  discontinue  on  payment  of 
costs.  One  reason  assigned  for  desiring  such  leave  is  that  the  plaintiff 
is  a  foreign  corporation  and  has  never  procured  authority  to  do  busi- 
ness in  this  state  and  that  the  plaintiff  is  apprehensive  that  the  defend- 
ant may  move  for  a  dismissal  of  the  case  for  lack  of  Jurisdiction.  This 
is  answered  by  the  defendant  by  a  disclaimer  of  any  such  intention  and 
a  waiver  of  any  right  to  object  upon  that  ground. 

[1]  In  his  brief  the  counsel  for  the  plaintiff  expresses  fear  that  the 
objection  is  not  of  such  a  character  that  it  can  be  waived  bv  the  par- 
ties, but  that  the  prohibition  of  the  statute  (section  15,  General  Corpora- 
tion I«aw)  is  based  upon  a  general  policy  of  the  state,  and  that  the 
court  might,  of  its  own  motion,  refuse  to  entertain  jurisdiction,  and 
the  expense  and  labor  of  the  parties  in  bringing  the  case  on  for  trial 
might  prove  in  vain.  I  do  not  think  there,  is  good  ground  for  such  an 
apprehension.  Even  conceding  that  the  plaintiff  was  doing  business 
within  the  state,  which  .the  defendant  disputes,  the  bar  of  the  Statute 
referred  to  must  be  pleaded  to  be  effective.  Angldile  Computing  Scale 
Co.  V.  Gladstone,  164  App.  'Div.  370,  149  N.  Y.  Supp.  807.  Such  deci- 
sions are  manifestly  inconsistent  with  the  recognition  by  the  courts  of 
the  existence  of  any  such  public  poJicy  as  the  plaintiff's  counsel  refers 
to.  Indeed,  it  has  been  expressly  said  that  the  objection  made  is  one 
as  to  the  character  or  capacity  of  the  plaintiff  to  sue,  and,  if  not  taken, 
either  by  demurrer  or  answer,  is  deemed  to  have  been  waived.  C.  R. 
Parmele  Co.  v.  Haas,  171  N.  Y.  579,  64  N.  E.  440.  This  is  tantamount 
to  saying  that  the  objection  is  one  that  can  be  waived,  and  consequently 
that  such  waiver  is  not  contrary  to  any  state  policy. 

[2]  In  the  present  case  the  complaint  does  not  allege  that  the  plain- 
tiff has  procured  authority  to  do  business,  nor  does  the  answer  set  up 
its  failure  to  do  so.  Both  pleadii^  are  silent  on  the  point.  The  facts 
appear  only  in  the  affidavits,  but  this  circumstance  is  immaterial.  The 
question  here  is  not  whether  the  state  of  the  pleadings  is  such  that  a 
waiver  should  or  should  not  be  implied,  but  the  fundamental  question 
is  whether  the  defendant  can,  if  it  so  desires  and  does  what  is  necessary 
to  that  end,  niake  such  a  waiver,  which  the  court  will  recognize  and  act 
upon.  That  such  a  waiver  can  be  made  and  has  been  made  in  this  case 
there  seems  to  be  no  room  for  doubt. 

[3]  Section  1780  of  the  Code  of  Civil  Procedure  expressly  permits 
a  foreign  o»-poration  to  bring  an  action  against  another  foreign  corpo- 
ration. 

Where  tbe  action  la  brought  to  recover  damages  for  the  breach  of  a 
contract  made  within  the  state,"  of  "4.  Where  a  foreign  eori>oratlon  la  d<^g 
business  within  this  state." 

l^N.Y.S.— 01 
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Not  only  was  this  contract  made  within  the  state,  but  the  defendant 

is,  and  has  for  many  years  been,  doing  business  within  the  state,  and 
has  been  licensed  so  to  do.  The  provisions  of  subdivision  4  above 
quoted  are  confined  in  their  operation  to  the  defendant  in  the  action. 
U.  S.  Asphalt  R.  Co.  v.  Comptoir  Nat.  D'Escompte,  166  App.  Div.  64, 
151  N.  Y.  Supp.  604.  It  seems  plain,  therefore,  that  the  courts  of  this 
state  have  jurisdiction  of  this  action,  and  that  there  is  no  state  policy 
that  such  jurisdiction  should  not  be  exercised.  It  may  be  worth  ob- 
servii^  in  this  connection  that  it  is  the  foreign  corporation  that  has 
complied  with  the  requirements  of  our  statute  that  is  asking  that  the 
court  retain  jurisdiction,  while  it  is  the  one  that  asserts  it  has  not  so 
complied  that  is  asking;  the  court,  on  the  ground  of  such  noncompli- 
ance, to  grant  what  it  desires. 

Turning  now  to  the  defendant's  position  in  the  case,  it  is  found  that 
it  has  interposed  a  counterclaim  for  several  hundred  thousand  dollars 
and  one  greatly  in  excess  of  the  plaintiff's  demand,  and  earnestly  de- 
^res  that  it  may  have  a  speedy  adjudication  upon  that  counterclaim. 
Its  witnesses  reside  here,  and  some  of  them  are  playing  important  parts 
in  the  production  of  munitions  needed  by  the  government  in  the  exist- 
ing war,  and  it  would  be  a  serious  loss  to  take  them  away  to  West  Vir- 
ginia for  the  defense  of  the  other  action  which  the  plaintiff  has  brought 
there  upon  the  same  claim.  Moreover,  the  plaintiff  has  recently  emerg- 
ed from  bankruptcy  and  the  counterclaim  which  the  defendant  has  set 
up  in  this  action  cannot  be  set  up  in  the  other  action  under  the  laws  of 
the  state  of  West  Virginia.  The  seriousness  of  such  a  situation  for  the 
defendant  is  at  once  apparent. 

Further,  the  defendant  has  been  advised  by  its  counsel  in  West  Vir- 
^nia  that,  as  neither  corporation  has  a  place  of  business  in  that  state 
and  neither  transacts  any  business  in  that  state,  they  may  be  held  to  be 
nonresidents  within  the  meaning  of  the  statutes  of  that  state,  and  that, 
as  the  contract  was  not  made  in  that  state,  and  was  not  to  be  perform- 
ed there,  and  deliveries  were  not  to  be  made  there,  it  is  doubtful  wheth- 
er the  courts  of  that  state  have  jurisdiction  to  try  the  action.  The 
plaintiff  has  received  legal  advice  from  its  attorneys  in  West  Virginia 
to  the  contrary  on  this  point  of  jurisdiction.  But,  at  any  rate,  what- 
ever may  be  the  law  of  West  Virginia  on  this  disputed  question,  it 
seems  to  be  undisputed  that  the  counterclaim  cannot  be  set  up  in  that 
state,  and  two  actions  instead  of  one  will  be  necessary  there  to  deter- 
mine the  whole  controversy,  and  therefore  it  would  seem  to  entail  less 
trouble  and  expense  upon  the  plaintiff  as  well  as  the  defendant  to  try 
the  case  in  the  jurisdiction  which  the  plaintiff  itself  once  chose  .and 
which  the  defendant  now  invokes. 

llie  motion  should  be  denied,  with  $10  costs.  Settle  order  on  iu>tice. 
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BBSS  MAR  BEALTT  CO.,  In<L.  T.  CAPBLU 
(Supreme  Ckiurt.  Special  Tenn,  Kiagii  CouDty.   May  S,  1U17.) 

1.  AsTXBBB  PossKssion  «=»5S — XnftAnnB  «=»24 — ErFECT  or  Disability. 

AdTerae  jfoeaeatAoo  does  not  run  against  tbe  true  owner's  betrs  while 
tbey  are  under  any  disability,  Bndk  as  nonresldenoe  «r  infancy. 

[Ed.  Note^For  otbor  cases,  see  Adrow  FossesslcHt,  Gait  Die.  || 
272-275;  Infiuts,  Cent  Dig.  i  2S.] 

2.  ADTKua  PoasBSBioiT  ^58— BiQnisnw-<3LAnc  or  Tmjc 

One  daiming  title  by  adverse  possession  must  eater  into  possession  un- 
der claim  of  title  exclusive  of  anx  otber  right 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent  Dig.  H  27»- 
281.1 

3.  Vbndob  and  Pubchaskb  «=»130(2>— "Mabkxtabu  Titls" — What  Oonsii- 

TUTES. 

A  "marketable  title"  Is  one  tree  from  reasonable  doubt,  for  a  purchaser 
should  not  be  compelled  to  accept  a  title  wbicb  may  have  to  be  d^ended 
by  litigation  and  oral  eridenca 

[Ed.  Kot&— For  other  cases,  see  Vendor  and  Purchase',  Ooit  Dig.  1 
240. 

For  other  deflnltlona;  see  Words  and  Phrases,  First  and  Second  Series, 
Marketable  Title.] 

Suit  for  specific  performance  by  Bess  Mar  Realty  Company,  Incor- 
porated, against  John  Capdl.   Judgment  for  defendant 

Abraham  Feinstein,  of  Brooklyn,  for  plaintiff, 
Samuel  Y.  Gitlin,  of  Brooklyn,  for  defendant. 

MANNING,  J.  There  must  be  judgment  for  the  defendant  in  this 
case  denying  specific  performance  of  the  contract  of  purchase,  and  sus- 
taining the  counterclaim  for  the  sum  of  $142.50. 

mie  so-called  stipulation  re^rding  the  facts  is  wholly  insufficient  to 
justify  the  court  in  holding  the  plaintiff's  title  marketaUe.  It  appears 
that  the  adverse  possession  claimed  did  not  begin  until  1892,  and  I 
find  nothing  in  the  facts  conceded  to  negative  the  possibility  of  a  claim 
by  the  possible  heirs  of  the  true  owner. 

11]  Adverse  possession  would  not  run  as  to  such  heirs  while  they 
were  under  any  disability,  such  as  nonresidence  or  infancy.  Simis  v. 
McElroy,  160  N.  Y.  156,  54  N.  E.  674,  73  Am.  St  Rep.  673;  Carolan 
V.  Yoran,  104  App.  Div.  488,  491,  93  N.  Y.  Supp.  935. 

[2]  Another  weakness  of  the  stipulation  is  that  it  fails  to  state  that 
the  plaintiff  entered  into  possession  "under  claim  of  title  exclusive  of 
any  other  right,"  and  this,  in  my  opinion,  is  most  essential.  See  Knel- 
ler  v.  Lang,  137  N.  Y.  589,  33  N.  E.  555;  Doherty  v.  Matsell,  119  N. 
Y.  646.  23  N.  E.  994;  Heller  v.  Cohen,  154  N.  Y.  299-^11,  48  N.  E. 
527;  RathbunviUe  Cemetery  Ass'n  v.  Betson,  208  N.  Y.  364-^367,  101 
N.  E.  892. 

[8]  A  marketable  title  is  one  that  is  free  from  doubt  of  a  reasonable 
character,  and  a  purchaser  should  not  be  compelled  to  accept  a  title 
which  he  may  be  obliged  to  defend  by  litigation  and  support  by  oral 
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evidence.   Vought  v.  Williams,  120  N.  Y.  253,  24  N.  E.  195,  8  L.  R. 
A.  591,  17  Am.  St.  Rep.  634;  Moore  v.  Williams,  115  N.  Y.  586,  22 
N.  E.  233,  5  L.  R.  A.  654,  12  Am.  St.  Rep.  844. 
Judgment  is  therefore  rendered  for  the  defendants. 


(Supreme  Conrt,  Appellate  Division,  First  Departmoit  May  4,  1917.) 

Municipal  Corporations  «=>767— DRracnvE  Strest — ^Paving  ih  Part. 

In  personal  Injury  actloo  by  a  motorcycle  passenger,  held  that  defend- 
ant city  was  not  negligent  in  leaving  soft  strips  on  either  side  of  the 
paved  portion  of  a  park  highway  in  a  well-lighted  suburb,  although  there 
was  several  Inches  diff^^ce  in  level  between  the  paved  and  uopaved 
portion  and  no  warning  was  given  as  to  where  the  asphalt  ended. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  C^t.  Dig. 
i  1623.] 

Page,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  F.  Edna  Sharot  against  the  City  of  New  York.  .  From 
a  judgment  for  plaintiff  and  an  order  denying  a  new  trial,  the  defend- 
ant appeals.  Reversed,  and  complaint  dismissed. 

Argued  before  CLARKE.  P.  J.,  and  SCOTT,  SMITH.  PAGE, 
and  DAVIS,  JJ. 

E.  Crosby  Kindleberger,  of  New  York  City,  for  appellant. 
Frederic  C  Scofiield,  of  New  York  Ci^,  for  respondent. 

SCOTT,  J.  The  plaintiff  sues  for  damages  which  she  received  upon 
the  overturning  of  a  motorcycle  upon  whidi  she  had  occupied  the  rear 
seat  as  a  passenger.  The  damages  are  not  claimed  to  be  excessive. 
The  jury  was  charged,  without  excepticm,  that  the  contributory  negli- 
gence of  the  driver  of  the  vehicle,  if  he  was  guilty  of  any,  was  not 
imputable  to  plaintiff,  aldiough  if  the  accident  resulted  only  from 
his  negligence,  without  fault  on  the  part  of  the  city,  no  recovery  could 
be  had  in  this  action.  The  question  at  issue  is  therefore  reduced  to 
the  single  one  of  the  city's  negligence.  The  accident  happened  quite 
late  at  night  on  what  is  known  as  the  Pelham  Parkway,  a  thorough- 
fare maintained  by  the  park  department  as  a  portion  of  the  city  park 
system.  The  motorcycle  on  which  plaintiff  was  a  passenger  was  be- 
ing driven  eastwardly  at  a  speed  of  from  15  to  20  miles  an  hour. 
Just  before  reaching  the  place  of  the  accident,  the  parkway  had  been 
carried  over  the  tracks  of  a  railroad  company  upon  a  steel  bridge  on 
which  the  roadway  was  paved  with  asphalt  for  its  full  width  of  60 
feet  After  leaving  the  bridge  the  width  of  the  paved  portion  was 
very  gradually  reduced  to  about  45  feet.  On  the  right-hand  side  of 
the  paved  portion  of  the  parkway  was  a  strip  about  10  feet  wide, 
surfaced  with  earth  and  small  stones  or  gravel.  It  is  described  by 
many  witnesses  as  a  bridle  path.  The  asphalted  portion  of  the  park- 
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way  was  at  a  slightly  higher  level  than  the  soft  jrart  of  the  road, 
being  from  two  to  four  or  five  inches  higher  at  different  points.  No 
complaint  is  made  as  to  the  condition  of  the  asphalted  part  of  the  road, 
except  that  it  is  said  that  its  edge  along  the  soft  part  had  been  broken 
down  in  places  so  that  such  edge  was  irregular  and  indented.  The 
driver  of  the  motorcycle  after  crossing  the  bridge  had  been  partly 
blinded  by  the  headlights  of  two  automobiles  which  approached  him 
going  in  a  westerly  direction,  and  saw  others  also  approadiing.  To 
avcMQ  thein  he  steered  to  the  right  and  ran  off  of  the  asphalt  onto 
the  soft  strip  of  road,  and,  being  imable  to  control  his  vehicle,  it  up- 
set, after  goin^  a  short  distance.  He  had  a  powerful  headlight  upon 
his  own  machine,  and  the  road  was  well  lighted  with  public  lamps. 

The  question  of  defendant's  negligence,  therefore,  seems  to  resolve 
itself  with  this:  Whether  or  not  it  was  negligent  to  pave  the  park- 
way with  asphalt  for  only  40  or  45  feet  in  the  middle,  leaving  soft 
strips  of  road  on  dther  side.  It  is  to  be  considered  that  the  hi^way 
in  question  was  not  a  city  street,  in  the  ordmary  acceptation  of  the 
term,  but  was  a  part  of  the  park  system,  and,  while  within  the  city 
limits,  it  was  in  a  suburban  and  sparsely  populated  portion  of  the 
city.  The  construction  of  such  highways  under  these  circumstances 
with  a  hard-paved  surface  in  the  middle  and  softer  surfaces  on  the 
side  is  very  common,  and  the  adoption  of  such  a  plan  does  not,  of  it- 
self, constitute  negligence.  Ireland  v.  Oswego  &  Co.,  13  N.  Y.  526; 
King  V.  Village  of  Ft.  Ann,  180  N.  Y.  496,  73  N.  E.  481 ;  Flansburg 
V.  Town  of  Eldridge,  205  N.  Y.  425,  98  N.  E.  750,  41  L,  R.  A.  (N. 
S.)  546.  The  plaintiff  claims,  however,  that  some  means  should  have 
been  adopted  to  warn  persons  using  the  roadway  that  at  a  given  line 
the  asphalt  ended  and  the  soft  road  began.  No  particular  method  is 
suggested  how  this  should  have  been  done,  and  we  consider  that  noth- 
ing of  the  sort  was  necessary  under  the  circumstances  in  view  of  the 
complete  lighting  which  had  been  furnished  by  the  city.  The  difference 
in  level  between  the  paved  and  unpaved  portion  of  the  parkway  was 
too  sl^ht  to  form  a  basis  for  a  charge  of  ne^igence.  No  one  could 
reasonably  antidpate  that  it  would  lead  to  such  an  accident  as  the  one 
which  resulted  in  plaintiff's  mjuries.  To  charge  defendant  with  neg- 
ligence in  this  case  would  impose  upon  the  municipalities  a  much  mqre 
rigorous  responsiWHty  for  the  maintenance  of  its  hi^ways  than  is 
justified  by  the  authorities.  We  are  of  the  opinion  that  the  plaintiff 
failed,  as  a  matter  of  law,  to  establish  culpable  negligence  on  the  part 
of  the  defendant. 

The  judgment  and  order  appealed  from  are  therefore  reversed,  and 
the  complaint  dismissed,  with  costs  to  defendant  in  this  court  and 
in  the  court  below.  Order  filed. 

CLARKE,  P.  J.,  and  SMITH  and  DAVIS,  JJ..  concur.  PAGE, 
J.,  dissents. 
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MATEB  T.  CHAMBERLAIN. 
(Supreme  Court,  Appellate  Dlrlalan.  Third  Dopaitmoit.   May  2,  1917.) 

1.  LiBBL  AND  SUITDra  4=»4802) — ^PBimEOSD  COUmTlflOATTOn— LnTBB  Rb- 

OABDINO  BOHOOI.  OmCIAL. 

A  letter  written  by  high  school  principal  to  edocatlonal  d^>artment  in 
response  to  inquiry  concerning  sdiool  nattem,  and  ooptalnlng  snggeatlons 
uncomplimentary  to  president  of  scbool  boud,  was  privileged,  and,  in 
absence  of  malice,  not  libelous. 

[Ed.  Note.— £V»r  other  cases,  see  Ub^  and  Slander,  Cent:  Dig.  1  146-1 

2.  LiBSL  AND  SUNnra  ^»94(1} — ACnOIf  fob  IABEL — ^AITBWXB— SUBPLnSAOE. 

Where  defendant  In  libel  suit  admitted  writli^  letter  but  denied  malice 
and  falsity  of  statements,  and  allied  on  information  and  belief  that 
statements  were  true,  the  latter  allegation  was  not  a  defmse,  and  added 
nothing  to  the  answer,  being  merely  an  atflrmatiTe  of  the  prerloos  denial, 
and  was  mere  surplusage.  , 

[Ed.  Note. — For  other  cases,  see  Ubel  and  Slander,  Cent.  Dig.  |  219.] 

3.  Plsadino  «ea>l20(l)— Answer— NBCKsarrr  of  Vmiiuu. 

A  material  fact  alleged  is  put  In  Issue  only  by  a  general  or  specific 
denial,  and  is  not  controverted  by  a  statement  Inconsisteut  with  facts 
alleged  or  from  which  a  general  denial  may  be  implied  or  Inferred. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Gent.  Dig.  If  244.  2S3,  2S1, 
267.] 

4.  Ijbbl  and  BUkVun  4=>1<U(1) — Action  fob  Lxabilttt — Bubdbn  of  Pboof. 

Where  plaintiff  all^ired  malldons,  false,  and  defamatory  character  of 
letter,  which  was  denied  by  defendant  plaintiff  had  the  burden  of  prov- 
ing facts  alleged,  and  the  rule  that,  where  defaidant  pleads  truth,  jus- 
tification, or  mitigation,  defendant  has  the  burden  as  to  tbose  matterEt 
did  not  apply;  determination  of  the  case  as  submitted  not  depending 
upon  any  affirmative  defense. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Oent  Dig.  ||  273, 
2n,  27a] 

5.  Evidence  «=>96(1) — Burden  or  Pboop— Affibkatitb  Dernbe. 

One  who  sets  up  nn  attlrraatlve  defense  to  a  cause  of  action  has  tbc 
burden  of  proof  as  to  such  defmae. 
[Ed.  Note.— For  other,  cases,  aee  Bvldence,  Gent  Dig.  H  119,  121.] 

6.  Appeal  and  Ebbob  «c=a85S— IirsTBironoHs— Nionsirr  ot  BzcsnxoH. 

The  court's  charge  to  whidk  no  excepttoi  la  taten  beooDHs  the  law  at 
the  case,  and  will  not  be  reviewed  aa  ajHfoaL 

[Ed.  N<^— For  other  cases,  see  Appeal  and  Error,  O&A.  Dig.  H  1524, 
3406.] 

Appeal  from  Trial  Term,  Sullivan  County. 

Action  by  Augustus  Mayer  against  Arthur  Chamberlain.  From 
judgment  for  defendant  and  from  order  denying  new  trial,  plaintiff 
appeals.  Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Henry  F.  Gardner,  of  Callicoon  (John  D.  Lyons,  of  MonticeQo,  on 
the  brief),  for  appellant, 

Guernsey  T.  Cross,  of  Callicoon  (Ellsworth  Baker,  of  Hurleyville, 

on  the  brief),  for  respondent. 
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WOODWARD,  J*    [1]  The  complaint  alleges  that  the  {daintiff 

and  defendant  are  both  residents  of  Callicoon;  that  the  plaintiff  is  a' 
physician,  practicing  his  profession  in  said  town,  and  that  he  is  presi- 
dent of  the  board  of  education  of  Callicoon  Union  School,  "and  was 
of  good  name,  fame,  and  credit  as  such" ;  that  the  defendant,  on  or 
about  the  17th  day  of  February,  1916,  "maliciously  composed,  or  caused 
to  be  composed,  and  maliciously  circulated,  or  caused  to  be  circulated,  a 
certain  article  of  and  concerning  the  plaintiff  herdn,  which  article  con- 
tained false,  defamatory,  and  libelous  matter,"  setting  out  a  letter  writ- 
ten by  the  defendant,  principal  of  the  Callicoon  High  School,  addressed 
to  Dr.  Charles  F.  WHieelock,  of  the  Education  Department  at  Albany, 
making  explanations  in  reference  to  certain  school  matters,  evidently 
in  response  to  a  letter  from  Dr.  Wheelock.  This  letter  contained  some 
suggestions  uncomplimentary  to  the  plaintiff,  but  it  is  entirely  evident 
that  it  was  of  such  a  character  as  to  be  privileged,  and  it  does  not  bear 
upon  its  face  evidences  of  malice;  it  is  rather  a  mildl^^  drawn  com- 
plaint of  the  plaintiff  in  his  relations  to  the  school;  and,  in  the  absence 
of  evidence  of  malice,  it  is  not  libelous.  Mellen  v.  Athens  Hotel  Co., 
153  App.  Div,  891,  138  N.  Y.  Supp.  451,  and  authority  there  cited. 

[2, 3]  The  answer  admits  all  of  the  first  all^ation,  except  the  alle- 
gation that  the  plaintiff  was  of  good  name,  fame,  and  credit,  which  he 
demed ;  admits  writing  the  letter  set  out  in  tiie  complaint,  but  denies  that 
tbe  same  was  written  maliciously,  or  that  the  matters  therein  contained 
were  false ;  denies  the  remaining  allegations  of  the  complaint  as  to  the 
intent  with  which  the  matter  was  published,  and  that  the  facts  alleged 
were  wholly  false;  and  alleges,  on  information  and  belief,  that  the  al- 
legations contained  in  the  letter  mentioned  and  set  forth  in  the  com- 
plaint are  and  were  true.  This  latter  allegation  is  not  pleaded  as  a  de- 
fense; it  seems  to  have  been  introduced  as  an  affirmative  of  the  previ- 
ous denial  that  "the  same  was  written  maliciously,  or  that  the  matters 
therein  contained  were  false,"  and  adds  nothing  to  die  pleading  as  an 
answer.  The  allegations  of  a  compl^nt  are  controverted  or  put  in 
issue  only  by  a  general  or  specific  denial.  A  material  fact  allied  is 
not  controverted  or  put  in  issue  by  a  statement  inconsistent  with  the 
facts  alleged,  or  from  which  a  general  denial  may  be  implied  or  in- 
ferred. Smith  y.  Coe,  170  N.  Y,  162,  167,  63  N.  E-  57,  and  authori- 
ties there  cited.  If  there  had  been  no  denial  of  the  essential  allegation 
of  the  complaint,  this  affirmative  all^ation  would  not  have  raised  the 
issue,  and  it  was  therefore  mere  surplusage.  The  defendant,  tiien, 
further  answering,  sets  out  the  circumstances  imder  which  the  letter 
was  written,  claiming  that  the  same  was  privil^ed  under  the  circum- 
stances disclosed,  and  all^s  that  the  same  was  not  published,  except 
as  it  was  sealed  and  sent  to  the  Department  of  Education,  While  this 
is  not  denominated  a  defense,  it  is  of  that  character,  and  no  question 
was  raised  as  to  the  form  of  the  pleading.  The  answer  then  alleges  in 
mitigation  of  damages  that  the  defendant  believed  the  matters  set  forth 
in  the  letter  were  true ;  tfiat  he  had  heard  the  plaintiff  use  profane  and 
vulgar  language,  etc,  and  demands  that  the  cooi^laint  be  dismissed. 

The  case  was  tried  upon  the  issues  made  1^  the  denials  and  the  ques-' 
tion  of  privilege,  and  the  only  question  that  survives  the  verdict  of  na 
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cause  of  action,  rendered  by  the  jury,  is  an  aUege^l  error  in  the  charge 
of  the  court,  or  rather  in  the  neglect  of  the  ccHirt  to  charge  as  request- 
ed by  the  plaintiff.  The  learned  court  did  not  tell  the  jiiry  that  the  let- 
ter was  privileged,  and  that  this  privilege  might  be  destroyed  by  a 
malicious  intent  upon  the  part  of  the  writer.  The  jury  were  told  about 
a  privileged  communication,  but  just  what  effect  malice  on  the  part  of 
the  writer  would  have  was  not  disclosed,  and  the  court  finally  submit- 
ted to  the  jury  the  question  whether  the  statements  were  true  or  false, 
saying : 

"And  wbetlier  tbey  are  true  or  fiilae  will  depend  t^n  the  evidence,  of 
course.  In  the  case.  The  burden  la  upon  the  plaintiff  to  show  to  your  satts- 
ftictloa  by  a  pr^nderance  of  evidence,  the  greater  weight  <Mf  the  evidence, 
that  he  has  been  injuriously  affected  by  the  statemeoitB  whldk  have  been  made; 
Uiat  the  statements  are  not  true;  that,  being  falae^  be  baa  been  ^*t*H^  by  bis 
reputation  being  Injured." 

Counsel  for  the  plaintiff  excepted  *'to  that  part  of  your  charge 
where  you  stated  to  the  jury  that  the  burden  is  upon  the  plaintiff  in 
this  case,  and  I  ask  you  to  charge  in  that  connection  that  where  the 
defendant  pleads  the  truth  or  justification  or  mitigation,  the  burden  is 
upon  the  defendant  as  to  those  matters."  To  this  the  court  made  no 
response,  and  counsel  took  an  exception  to  the  silence  of  the  court; 
and  this  presents  the  only  question  upon  this  appeal. 

[4]  The  plaintiff  had  alleged  that  the  matters  contained  in  the  de- 
fendant's letter  were  maliciously  composed,  maliciously  circulated,  and 
that  the  letter  "contained  false,  defamatory,  and  libelous  matter."  The 
material  matters  of  malice  and  of  falsehood  were  denied  by  the  de- 
fendant, and  there  can  be  no  question  that  the  "burden  is  upon  the 
plaintifl?  in  this  case."  The  burden  is  always  upon  the  plaintiff  to  es- 
tablish the  facts  which  are  necessary  to  his  cause  of  action.  Stokes  v. 
Stokes,  155  N.  Y.  581,  586,  50  N.  E.  342.  The  charge  was  not  there- 
fore open  to  the  objection  made  by  the  plaintiff's  counsel,  and  it  only 
remains  to  be  seen  whether  the  court  was  called  upon  to  give  the  in- 
structions asked  for  by  the  plaintiff. 

[B]  The  objection  was  to  the  part  "of  your  charge  where  you  state 
to  the  jury  that  the  burden  is  upon  the  plaintiff  in  this  case,"  and  then 
the  court  is  asked  "to  charge  in  this  connection  that  where  the  de- 
fendant pleads  the  truth  or  justification  or  mitigation,  the  burden  is  on 
the  defendant  as  to  those  matters."  While  there  may  be  some  justifi- 
cation for  the  abstract  proposition,  for  one  who  sets  up  an  affirmative 
defense  is,  as  to  such  defense,  charged  with  the  burden  of  proof 
(Stokes  V.  Stokes,  supra),  if  the  case  hinges  upon  the  defense,  the  case 
here  under  consideration,  and  as  submitted  to  the  jury,  did  not  depend 
upon  any  affirmative  defense.  The  issue  of  the  allegfed  falseness  of  the 
letter  was  raised  by  the  allegations  of  the  complaint  and  the  denials  of 
the  answer;  the  abstract  allegation  of  the  truth  of  the  allegations  was 
not  properly  in  the  case,  for  it  raised  no  issue.  The  issue  tendered,  and 
the  one  submitted  to  the  jury,  was  whether  the  statements  were  true 
or  ii\se,  and  as  to  that  issue  the  burden  was  unquestionably  upon  the 
plaintiff.  No  objection  was  made  to  the  submission  of  this  issue,  or  to 
the  instructions  of  the  court  in  the  matter,  except  the  objection  to  the 
mstcuctioa  that  the  burden  of  proof  was  upon  tbc  plaintiff  in  this  case, 
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and  if  the  only  issue  to  go  to  the  jury  was  as  to  tiie  truth  or  falsity  of 

the  statements,  this  instruction  was  clearly  right. 

[B]  The  real  question  which  might  have  been  raised,  whether  there 
was  evidence  of  malice,  does  not  seem  to  have  occurred  to  any  one, 
and,  as  the  charge,  to  which  no  other  exception  was  taken,  became  die 
law  of  the  case,  it  cannot  be  held  that  the  court  erred  to  tile  prejudice 
of  the  plaintiff  in  refusing  the  modification  si^ested. 

Hie  judgment  and  order  af^ealed  from  «iould  be  affirmed,  with 
costs.  All  concur. 


(Snprane  Court,  Appellate  DlvlBlon,  TbM  Department  Blaj  2,  1917.) 

1.  Iksueancb  ^»666(4) — Action  on  Pouct — Sutficienot  of  Evidkncb. 

A  verdict  that  plaintiff  did  not  fraudulently  misstate  the  value  of  the 
goods  burned  held  sustained  where  the  evidence  showed  plaintiff  maoe 
nemrly  as  maoy  errors  against  his  own  Interest  as  agatDst  thon  of  de- 
fendant Are  Insurance  company. 

{Ed.  Note.— For  other  cases,  see  Inaniance,  Gent.  Dig.  i  ITi^] 

2.  iRSnBANCB  «»609<12) — BeQOESISD  iNBTRtTCnON-rBXTBNT  OV  LOSS. 

Where  defendant  Are  Insurance  company  was  sued  on  a  policy  for 
about  one-fifth  of  the  total  Insurance,  defendant's  requested  instmcUon 
that  the  total  amount  of  the  loss  should  be  found,  does  not  raise  the 
question  whether  the  loss  exceeded  defendant's  liability,  especially  where 
no  exception  was  taken  to  the  charge  that  plalntlffa  were  entitled  to 
recover  the  full  amount  of  the  policy,  if  anythbig. 

[Ed.  Note. — For  other  cases,  see  Insurance.  Cent.  Dig,  |  1780.] 

Appeal  from  Trial  Term,  Rensselaer  County. 

Action  by  Joseph  Sharlet  and  Philip  Sharlet  against  the  Hanover 
Fire  Insurance  Company.  From  a  judgment  for  plaintiffs  and  an 
order  denying  a  new  trial,  the  defendant  appeals.  Amnned. 

.  Argued  March  term,  1917,  before  KELLOGG,  P.  J.,  and  LYON, 
WOODWARD,  COCHRANE,  and  SEWELL,  JJ. 

Ainsworth,  Carlisle  &  Sullivan,  of  Albany  (John  N.  Carlisle,  of  Al- 
bany, of  counsel),  for  appellant. 

Akin  &  keenan,  of  Troy  (Clarence  E.  Akin,  of  Troy,  of  counsel), 
for  respondents. 

WOODWARD,  J.  [1]  This  action  was  brought  to  recover  upon  a 
standard  fire  insurance  policy  issued  by  the  defendant.  The  defense 
interposed  was  fraud,  and  this  was  the  issue  tried  and  determined  by 
the  jury.  It  was  dauned  by  the  insurance  company  that  the  itemized 
statement  of  the  goods  damaged  and  destroyed  by  the  fire,  which  oc- 
curred in  the  plaintiffs'  clothing  store  in  Troy,  on  the  8th  day  of  Feb- 
ruary, 1915,  did  not  harmonize  with  the  plaintiffs'  inventory  and  sales- 
book,  and  that  it  did  not  correspond  with  the  inventory  made  by  the 
defendant,  and  it  was  claimed  that  this  demonstrated  such  a  fraud  as 
to  vitiate  the  contract  of  insurance.  The  jury  returned  a  verdict  in 
favor  of  the  plaintiffs,  and  the  defendant  appeals  from  the  judgment 
and  from  the  order  denying  a  motion  for  a  new  trial. 
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It  is  not  to  be  doubted  that  the  defendant  produced  evidence  which 
the  jury  might  have  found  to  indicate  fraud,  but  it  is  equdly  true  that 
the  plaintiffs  furnished  evidence  which,  if  believed,  warranted  the  con- 
clusion that  the  transaction  was  free  from  fraud,  and  that  the  estab- 
lished discrepancies  were  due  to  honest  errors.  Indeed^  the  evidence 
showed  practically  as  many  and  as  far-reaching  errors  against  the 
plaintiffs'  interests  as  against  those  of  the  defendant,  and,  with  the 
presumption  in  favor  of  honesty  and  fair  dealing,  it  cannot  be  said 
that  the  verdict  of  the  jury  is  against  the  weight  of  evidence. 

[2]  Hie  case  was  submitted  to  the  jury  upon  a  charge  to  which 
there  was  no  exception.  After  the  charge  was  completed,  counsel  fc»- 
the  defendant  made  the  sug^stion  that  the  jury  ought  to  find  a  ver- 
dict as  to  the  total  amount  of  the  loss,  and  the  court  responded  that 
while  this  was  not  really  involved  in  the  case,  if  counsel  agreed,  he 
would  submit  this  question.  TTiere  was  objection  on  the  part  of  the 
plaintiffs,  and  the  court  refused  to  submit  the  question,  and  defend- 
ant took  an  exception.  The  plaintiffs  sued  this  defendant  to  recover 
the  sum  of  $800,  this  being  the  defendant's  portion  of  a  total  insur- 
ance of  something  over  $4,000,  and  the  defendant's  request  was  under- 
stood to  be  that  the  jury  should  be  asked  to  determine  the  total  amount 
of  the  loss,  rather  than  confine  itself  to  die  question  of  the  $800  in- 
volved in  the  policy  on  which  this  action  was  brought.  This,  of 
course,  was  not  the  issue,  and  there  was  no  exception  directly  to  the 
charge  of  the  court  that  if  the  defense  of  fraud  was  not  established 
the  plaintiffs  were  entitled  to  the  full  amount  of  the  policy.  We  think 
this  question  of  amount  is  not  raised  by  this  exception,  and  it  is  rea- 
sonably certain,  if  the  plaintiffs  were  acting  in  good  faith,  that  the 
evidence  fairly  warranted  a  recovery  for  the  full  amount  of  the  pol- 
icy. 

The  juc^ment  and  order  ai^aled  from  should  be  affirmed,  with 
costs.  All  concur. 


BRONNIB  T.  NBW  BKOLAND  BQUITABLB  INS.  GO.  et  aL 

(Supreme  Court,  Ain)ellate  DlTialon,  Third  D^rtment.   May  2,  1917.) 

States  ®=»108%— Subext  out  Stats  Canal  Bond — Statutss— CosaTBDcnox. 
Under  Canal  Law  (CoDSol.  Laws,  c.  5)  1 145,  providing  that  contractor 
shall  furnish  a  bond  conditioned  that  he  will  pay  at  least  once  a  month 
all  laborers  employed,  that  actl<aia  may  be  brought  for  breach  by  any 
laborer  not  paid  in  accordance  with  its  terms,  and  that  no  action  shall 
be  maintained  against  sureties  unless  brought  within  30  days  after 
completioD  of  labor,  a  laborer  is  not  required  to  bring  an  action  eadi 
month,  bat  may  allow  compensation  to  accumulate  from  month  to  m<mth 
and  bring  an  action  for  full  amount  If  InsUtated  within  30  days  utter 
comi^etlfm  Of  lahor;  prorisloa  that  contractor  shall  pay  at  least  «ice 
eatdi  month  being  for  benefit  of  laborer  and  not  for  surety. 

Appeal  from  Trial  Term,  Saratoga  County, 

Action  by  James  Bronnie  against  the  New  England  Equitable  In- 
surance Company,  impleaded  with  another.  From  a  judgment  on  a 
decision  in  favor  of  defendant  named,  plaintiff  appeals.  Reversed, 
with  costs,  and  ju^pment  directed  for  plaintiff. 
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Argued  before  KELLOGG,  P.  T.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Moore  &  McGinity,  of  Mechanicville  (Edward  C.  McGinity,  o£  Me- 
chanicvUle,  of  counsel),  for  appellant 

James  1.  Cuif ,  of  New  York  City,  for  respondent 

COCHRANE,  J.  The  respondent  is  a  surety  on  a  bond  given  by  a 
contractor  for  certain  work  on  the  state  canal.  The  bond  was  given 
pursuant  to  section  145  of  the  Canal  Law  which,  so  far  as  material, 

is  as  follows : 

"The  superintendrat  of  public  works  or  assistant  superintendent  bavlnff 
<^iarce,  shall  also  require  and  take  from  the  extractor  a  bond  with  at 
least  two  good  and  sufficient  sureties,  ctmditloned  that  snCh  contractor  will 

well  and  truly  pay  in  full,  at  least  once  In  each  month,  all  laborers  employed 
by  him  on  the  work  speclfled  In  such  contract.  •  •  •  Actions  may  be 
brought  for  a  breach  of  such  bond  by  any  laborer  not  paid  in  accordance  with 
its  terms.  *  *  *  No  action  shall  be  maintained  against  the  sureties  un- 
less brought  withia  thirty  days  after  the  completion  of  the  labor  the  iiayment 
ot  which  is  secured  by  the  bond." 

The  principal  in  the  bond  assigned  his  contract  to  the  Kendar  Engi- 
neering &  Construction  Company,  Incorpbrated.  The  plaintiff  per- 
formed labor  for  the  latter  company  in  the  performance  of  said  con- 
tract. The  company  defaulted  in  the  payment  of  its  oUigation  to  the 
plaintiff  for  such  labor.  The  plaintiff  brings  this  action  on  the  said 
bond.  The  labor  was  performed  between  the  1st  day  of  February, 
1916,  and  the  8th  day  of  March,  1916,  amounting  to  $143.75  and  was 
ccMiipleted  on  the  latter  day.  This  action  was  commenced  April  3, 
1916.  The  learned  trial  justice  held  that  the  plaintiff  could  only  re- 
cover for  the  labor  performed  during  the  month  of  March. 

We  are  unable  to  adopt  the  views  of  the  trial  court.  The  scheme 
and  purpose  of  the  statute  are  obvious.  The  provision  that  the  con- 
tractor shall  pay  "at  least  once  each  month"  is  for  the  benefit  of  the 
laborer.  The  provision  that  "no  action  shall  be  maintained  against  the 
sureties  unless  brought  within  thirty  days  after  the  completion  of  the 
l^or"  is  for  the  benefit  of  the  surety.  It  is  a  short  statute  of  limita- 
rions  in  his  favor.  The  two  provisions  must  be  construed  and  har- 
monized with  reference  to  the  manifest  purpose  of  each.  The  laborer 
may  maintain  an  action  once  in  each  month  for  his  compensation,  but 
he  is  not  required  to  do  so.  The  statute  does  not  intend  that  he  must 
disrupt  his  relations  with  his  employer  under  penalty  of  losing  his 
security  for  his  labor  unless  he  does  so.  He  may,  if  he  sees  fit,  allow 
compensati(xi  for  his  labor  to  accumulate  from  month  to  mondi,  and 
then  bring  an  action  for  the  full  amount  unpaid.  All  that  the  surety 
can  require  is  that  the  action  shall  be  instituted  within  30  days  after 
the  completion  of  the  labor.  Thirty  days  after  the  final  completion 
of  the  labor  ihe  surety  is  inunune  from  action.  Thus  the  rights  of 
both  parties  are  saf^uarded  and  the  statute  is  given  a  reasonable  and 
just  construction.  Tiie  construction  given  1^  the  trial  justice  is  un- 
duly oppressive  to  the  laborer,  and  might  work  out  to  the  manifest 
disadvantage  of  both  parties. 
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In  the  case  of  Hubbard  v.  Rodger,  75  Hun,  220,  27  N.  Y.  Supp. 
47,  it  was  decided  tiiat  the  statute  contemplated  that  the  action  must 
'be  conunenced  within  30  days  after  the  completion  of  the  labor  for 
which  compensation  was  sought,  and  not  30  cUiys  after  the  completion 
of  the  entire  contract.  That  case  is  not  an  authority  for  this  respond- 
ent. 

Judgment  reversed,  with  costs,  and  judgment  directed  in  favor  of 
the  plaintiff  for  $14375  and  interest  from  March  8^  1916,  and  costs. 
All  concur. 


PATTEBSON  T.  NEW  BNOLAMD  EQUITABLE  INS.  GO. 
(Supreme  Cotirt,  Appellate  Division,  Third  Deportment.   Hay  2,  1917.) 
Appeal  from  Trial  Term,  SarBtoga  County. 

Action  by  Walter  H.  Patterson  against  the  New  Fngland  Equitable  In- 
surance Company.  From  a  Judgment  on  decision  In  favor  of  defendant, 
plaintiff  appeals.   Beversed,  with  costs,  and  Judgment  directed  for  plaintiff. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWAitD,  COCHRANE, 
and  SEWBLI^  3 J. 

PER  OUBIAM.  Judgment  reversed,  with  costs,  and  Judgment  directed  In 
favor  of  the  plaintiff  for  $181.C0,  wltb  Interest  from  March  4,  1916,  and  costs, 
on  the  opinion  In  Bzonnle  v.  New  Bni^nd  Equitable  Idsuranoe  Go,  181  N. 
T.  Supp.  810,  dedded  berewlth. 


(Supreme  Oomt,  ^peltate  DlvlaKm,  Tlilrd  Departmmt  May  2,  1917.) 

Appeal  from  Trial  Term,  Greene  Coimty. 

Action  by  Charles  B.  Sanford  against  William  Brady  and  another. 
Defendants  appeal  from  a  judgment  of  the  Supreme  Ciourt  for  plain- 
tiff and  from  order  denying  motion  for  new  trial.  Afllinned. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Visscher,  Whalen  &  Austin,  of  Albany  (H.  Lc  Roy  Austin,  of  Al- 
bany, of  counsel),  for  appellant  Welch. 

William  H.  Foster,  of  Syracuse,  for  appellant  Brady. 
Crawford  &  Cogan>  of  Albany,  ior  respondent. 

PER  CURIAM.  Judgment  and  order  affirmed,  with  costs. 

WOODWARD.  J.  (dissenting).  At  about  10  o'clodc  in  the  evenii^ 
of  August  15,  1916,  the  defendants  met  at  the  Urlton  Country  Club, 
situate  upon  the  state  highway  between  Coxsackie  and  Greenville,  io 
Greene  county.  The  defendant  Welch  had  a  Mercer  car  and  the  de- 
fendant Brady  a  Hudson  super-six.  The  Urlton  Country  Club  ap- 
pears to  be  a  saloon  and  dancehouse,  and  while  the  defendants  were 
there  several  drinks  were  taken,  and  the  defendants  danced  with  somt 
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young  women,  and  it  was  proposed  that  they  go  in  tiie  cars  to  an- 
other saloon  and  dancehouse  known  as  "Kamicks."  There  appears 
to  have  been  sonie  suggestion  on  the  part  of  Welch  that  he  would 
beat  Brady  to  Karnicks,  but  it  is  dtSicult  to  conceive  of  the  matter 
as  anything  more  than  banter.  The  defendants  each  entered  their  cars, 
with  the  friends  who  were  present  and  invited^  and  started  for  Kar- 
nicks.  When  about  half  the  distance  had  been  traversed,  and  while 
rounding  a  sharp  curve,  Welch,  whose  car  was  in  the  lead,  discovered 
the  light  of  plaintiff's  car  coming  from  the  opposite  direction,  and  drew 
his  car  well  over  to  the  right-hand  side  of  the  roadway,  and  passed  the 
plaintiff  without  accident,  going  on  to  the  agreed  destination.  Brady, 
who  was  following  and  who  apparently  did  not  discover  the  plaintiff's 
approach,  for  somt  reason  drove  his  car  to  the  left-hand  side  of  the 
hi^way  at  this  curve  and  came  into  collision  with  the  plaintiff,  who 
was  driving  his  car  partly  upon  the  macadam  and  partly  upon  the 
gravel  at  &e  side  of  the  macadam,  demolishing  plaintiff's  car  and 
doing  the  plaintiff  and  others  bodily  injury. 

The  action  was  brought  against  both  defendants  on  the  theory  that 
they  were  engaged  in  racing,  and  that  they  thus  became  joint  tort-fea- 
sors, and  the  jury  has  found  a  verdict  in  favor  of  the  plaintiff  against 
both  defendants.  There  seems  to  be  no  good  reason  why  the  verdict 
should  not  stand  as  against  the  defendant  Brady,  but  we  are  of  the 
opinion  that  there  is  no  substantia]  ground  for  the  verdict  against 
Welch,  who  did  not  come  into  coUison  with  tfie  plaintiff,  and  who 
does  not  appear  to  have  been  in  any  manner  responsible  for  the  way 
in  which  Brady  operated  his  car. 

How  wholly  untenable  is  the  plaintiff's  dieory,  in  so  far  as  it  relates 
to  the  defendant  Welch,  is  shown  by  the  so-called  statement  of  facts 
of  the  respondent.  After  describing  the  conditions  surrounding  the 
parties  at  the  start,  and  after  tracing  them  vtp  the  incline  to  the  point 
of  the  accident,  he  says: 

"When  the  two  can  got  halfway  up  to  the  iftitnt  <iit  the  accident,  the  cars 
were  making  &  terrific  noise,  and  were  within  two  car  lengths  of  ezdb  other, 
and  were  going  about  50  miles  per  hour.  When  Weldi's  car  aK>roached  the 
curve,  just  beyimd  where  the  accident  occurred.  Welch  saw  the  light  of  the 
Sanford  car  as  it  approached  and  imlled  over  on  to  the  right  side  of  the  road. 
This  was  the  first  opportunity  that  Brady  had  to  pass,  and  he  Immediately 
plunged  Into  the  opening,  and  when  he  came  face  to  face  with  the  Sanford 
car,  he  pulled  off  of  the  road  to  the  left  and  attempted  to  nm  around  the 
Sanford  car.  *  •  *  When  the  Welch  car  passed  the  Sanford  car.  It  was 
going  at  least  60  miles  per  hour.  •  •  •  The  Brady  car  was  following  the 
Banford  (Welch)  car  within  two  car  lengths  and  going  at  least  iSO  mllea  per 
hour." 

That  is,  we  are  asked  to  believe  that  Brady,  who  was  going  at  fh'C 
rate  of  50  miles  per  hour,  was  attemptine  to  pass  Wel<^,  who  was 
traveling  at  least  60  miles  per  hour,  and  that  Welch  was  in  some 

manner  to  blame  for  the  accident  which  befell  the  plaintiff.  The 
evidence  shows  that  the  cars  were  running  up  grade,  one  of  them  with 
its  cut-out  open;  that  the  hi^way  was  full  of  sharp  and  dangerous 
curves,  making  it  practically  impossible  to  maintain  the  rate  of  speed 
which  is  claimed,  and  if  the  Welch  car  was  running  at  60  miles  per 
hour,  it  is  absurd  to  talk  of  Brady  plunging  into  the  opening  made 
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by  Welch  throwing  his  car  to  the  outside  of  the  roadway  in  an  effort 
to  pass.  Brady  is  not  .pretended  to  have  been  running'  over  50  miles 
per  hour,  and  the  assumption  of  counsel  tiiat  the  distance  of  two  car 
lengths,  alleged  to  have  prevailed  when  the  cars  were  halfway  to  the 
point  of  the  accident  had  been  maintained,  is  wholly  without  support 
in  the  evid'ence.  There  is,-  likewise,  no  evidence  to  support  the  prop- 
osition that  this  was  the  first  opportunity  that  Brady  had  had  for 
passing,  or  that  Brady  in  fact  made  any  effort  to  plunge  into  this 
opening.  .The  simple  fact  is  that  two  automobile  parties  started  out 
in  the  evening  for  a  lark,  and  one  of  them  collided  with  the  plaintiff 
and  did  him  injury,  without  any  act  on  the  part  of  the  other  which 
in  any  degree  contributed  to  the  accident,  any  more  than  would  have 
been  the  case  if  Welch  had  simply  happened  along  and  run  his  car 
up  the  incline  ahead  of  Brady,  without  knowing  that  Brady  was  fol- 
lowing him.  It  may  be  that  Welch  was  operating  his  car  negligently, 
though  it  affirmatively  appears  that  he  saw  the  Sanford  car  light  and 
made  adequate  provision  for  passing  him  safely,  hut  this  has  nothing 
to  do  with  the  plaintiff ;  the  latter  was  not  injured  by  anything  that 
Welch  did.  It  is  not  established  that  the  defendants  were  racing; 
there  was  no  agreement  to  race,  nor  is  there  any  evidence  to  show 
that  Brady  was  attempting  to  pass  Welch.  So  far  as  the  evidence 
goes  there  was  a  mere  bantering  suggestion  on  the  part  of  Welch  that 
he  could  beat  Brady  to  Kamick's  place,  and  an  apparent  acquiescence 
on  the  part  of  Brady  that  Welch  could  do  this,  but  there  is  not  the 
slightest  evidence  that  either  of  the  defendants  were  engaged  in  a 
speed  contest.  The  cars  were  high-powered  cars ;  the  plaintiff's  coun- 
sel insists  that  they  were  capable  of  doin^  70  miles  per  hour,  but  the 
greatest  speed  claimed  is  for  Welch,  who  is  alleged  to  have  passed  the 
Sanford  car  at  at  least  60  miles  per  hour,  while  Brady  was  dra^ng 
along  at  50  miles  per  hour  in  an  alleged  effort  to  plunge  into  an  open- 
ing to  pass  the  car  going  at  60  miles  per  hour,  with  a  capacity  of  70. 

What  might  be  the  rule  if  the  defendants  were  shown  to  have  been 
racing  in  such  a  manner  that  each  of  them  was  involved  in  the  acci- 
dent is  not  here  for  determination.  If  they  had  been  running  abreast 
in  such  a  manner  that  Brady  could  not  avoid  the  cdlision  witlu>ut 
involving  himself  and  Welch  in  an  equally  dangerous  accident,  and 
this  had  been  in  violation  of  some  positive  law  or  ordinance,  as  was 
the  case  in  Hanrahan  v.  Cochran,  12  App.  Div.  91,  42  N.  Y.  Supp. 
1031,  the  jury  might  have  been  warranted  in  holding  the  defendant 
Welch  liable ;  but  the  evidence  in  this  case  does  not  show  the  defend- 
ant Welch  to  have  made  any  imi»-oper  use  of  the  highway  resulting 
in  injury  to  the  plaintiff.  If  he  had  hit  the  plaintiff's  car,  it  may  faie 
that  the  fact  of  his  running  in  excess  of  30  miles  an  hour  mig^t  have 
been  evidence  of  negligence,  but  it  has  no  bearing  where  he  has  not 
produced  an  injury. 

The  judgment  and  order  appealed  from  should  be  reversed  as  ^gainst 
the  defendant  Welch,  and  a  new  trial  grained,  with  costs,  and  aflumed 
as  to  the  defendant  Brady,  with  costs. 


SEWELL,  J.,  concurs. 
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HAMMILL  T.  OBDBB  OF  UNITED  GOMMEBdAL  TBATELEBS  OF 

AMEBICA. 

(Siqireme  Oourt,  Appellate  DlTlBion.  Third  Department.   May  2,  1917.) 

1.  INBURANCK  «=>7S8(1) — ^MUTDAI.  BeNKFIT— NOTIOl  OF  DlATH. 

Failure  to  give  a  notioe  oC  death  required  by  a  mutual  booeflt  Inauranoe 
policy  Is  not  excused  by  uoloreaeeo  contingencies  or  the  unreasonable 
.  nature  of  the  requireniMit 

[Ed.  Note.-~For  other  cases,  see  Insurance^  Gent.  Dig.  i|  1963,  1964.] 

2.  iRapKANCE  «a»780(l] — ^Mutual  Bbhbiti^Noticx  or  Death. 

Prorlslons  of  a  mutual  beneOt  company's  coDstltuUtHa  that  notice  of 
accident. be  given  wltUn  tea  days  and  notice  of  death  ten  days  after 
death,  "which  death  notice  shall  be  In  addltlcm  to  the  notice  of  the 
sxdA&at,"  Is  compiled  with  where  the  death  notice  Is  duly  given,  althou^ 
no  notice  was  given  by  the  mwiber  ten. days  after  the  accident 

[Ed.  Mote.— For  other  cases,  see  Insurance,  Cent  Dig.  Sl  1903, 1964.] 

3.  INBUBARCB  «CS>726 — ^AfuTUAL  BaHKriT— OONBntUOnOH  OF  OORTHAOT. 

Any  doubt  or  uncertainty  In  a  mutual  benefit  Insurance  policy  will 
be  resolved  In  the  Insured's  favor,  since  the  Insurer  Is  responsible  for 
the  language  used. 

[Ed.  Note.— SY>r  other  cases,  see  Insurance,  Gent  Dig.  ||  1870-1872.] 

Appeal  from  Trial  Term,  St.  Lawrence  County. 

Action  by  Anna  M.  Hammill  against  the  Order  of  United  Commer- 
cial Travelers  of  .America.  Ju^^pnent  for.  plaintiff,  and  defendant 
appeals.  Aflfirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Waterman  &  Waterman,  of  Ogdensburg  (Robert  S.  Waterman,  of 
Ogdensburg,  of  counsel),  for  appellant. 

Thomas  Spratt,  of  Ogdensburg  (George  £.  Van  Kennen,  of  Og- 
densburg, of  cotmsel),  for  respondent 

COCHRANE,  J.  The  plaintiff  was  beneficiary  under  a  certificate 
of  insurance  issued  to  her  brother  Mortimer  J.  Hammill,  by  the  de- 
fendant, a  fraternal  beneficiary  association  which  indemnified  for  in- 
juries or  death  caused  by  accident.  On  April  6,  1914,  Hammill,  while 
a  member  in  good  standing  in  the  order  of  the  defendant,  accidentally 
sustained  a  fracture  at  the  base  of  the  skull,  which  caused  his  death  17 
days  thereafter  on  the  23d  of  April,  1914.  The  circumstances  of  the 
injury  and  resulting  death  are  such  as  to  bring  the  case  within  the 
protection  of  the  certificate  of  insurance,  provided  the  notice  of  acci- 
dent or  death  required  by  the  contract  of  insurance  was  given  to  the 
defendant.  That  is  the  Mly  question  we  deem  it  necessary  to  discuss. 

[1]  Whatever  notice  was  required  the  contract  of  insurance  it 
was  essential  to  give,  and  no  unforeseen  contingency  would  excuse 
such  notice,  nor  can  it  be  excused  because  the  requirement  may  seem 
to  be  unreasonable.  Whiteside  v.  North  American  Accident  Insurance 
Co.,  200  N.  Y.  320,  93  N.  E.  948,  35  L.  R.  A.  (N.  S.)  696. 

[2,3]  The  defendant  claims  that  it  was  entitled  to  notice  within 
ten  days  after  the  accident  and  to  a  second  notice  within  ten  days  after 

t^Fw  (rtbtr  CSBM  «M  HIU  topic  *  KBT-NUUBBR  Ui  all  K*7-Kumbared  Dlgeato  *  loduw 
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tihe  death  of  HammiU.  The  only  notice  given  was  within  ten  days  after 
his  death.  We  think  that  was  sufficient  under  the  requirements  of  the 
contract. 

The  certificate  of  insurance  provides  for  two  kinds  of  benefits: 
First,  to  the  member  himself  in  case  he  survives  his  accident;  and, 
second,  to  his  designated  beneficiary  in  case  his  accident  results  in  his 
death.  The  constitution  of  the  defendant  in  force  at  the  time  of  the 
accident,  and  which  is  here  controlling,  provided  that  a  member  sus- 
taining an  accident  should  "within  ten  days  after  the  date  of  such 
accident  send  a  notice  in  writing  of  said  accident  (not  the  results)  to 
the  Supreme  Secretary,  stating  his  full  name  and  address,  and  full 
particulars  of  his  accident."  Then  follow  provisions  for  forwarding 
blanks  for  the  preliminary  proof  of  the  accident  and  the  return  of  such 
proof,  and  forwarding  blanks  for  the  final  proof  and  the  return  of 
such  proof,  and  such  additional  reports  and  information  as  may  be 
required.  Then  follows  Ihis  provision : 

"If  deatli  Bball  reault  under  tbe  coodltloDS  oovered  by  this  article,  a  notice 
of  said  death  must  be  glvea  In  writing  to  the  Supreme  Secretary  within  ten 
(10)  days  after  said  death,  whldi  death  notice  shall  be  In  addltloa  to  the 
notice  of  tbe  ecddent  and  shall  state  the  caine  death." 

Hie  appellant  argues  that  the  words,  "which  death  notice  shall  be 
in  addition  to  the  notice  of  the  accident,"  implies  that  there  must  be 
two  notices  in  all  cases 'where  death  results  from  an  accident  more 
than  ten  days  thereafter.  We  think  it  means  rather  that  when  notice 
of  the  accident  is  given  by  the  insured  member  and  he  thereafter 
dies  as  a  result  of  such  accident,  a  notice  of  death  must  again  be  giv- 
en notwithstanding  the  first  notice.  An  injured  member  might  consid- 
er his  injuries  trifling,  and  might  have  no  intention  of  making  a  claim 
therefor  against  the  order.  But  death  unexpectedly  overtakes  him  as 
a  result  of  the  accident.  The  beneficiary  under  the  certificate  is  not  in 
such  a  case  precluded  from  making  a  claim  because  of  want  of  pre- 
vious notice.  But  if  on  the  other  hand  the  injured  member  has  given 
notice  of  his  injury  and  made  claim  for  compensation  under  his  certif- 
icate and  subsequently  dies,  the  notice  thus  given  is  not  sufficient,  but 
a  notice  of  death  must  also  be  given,  "which  death  notice  shall  be  in  ad- 
dition to  the  notice  of  the  accident." 

If  there  is  any  doubt  or  uncertainty  as  to  the  meaning  of  the  con- 
tract, such  doubt  must  be  resolved  in  favor  of  the  plaintiff,  because 
the  defendant  is  responsible  for  the  language  used.  Marshal  v. 
Commercial  Travelers'  Mutual  Accident  Association,  170  N.  Y.  434, 
438,  63  N.  E.  446. 

We  are  further  persuaded  that  such  is  the  true  intent  of  the  con- 
tract because  of  a  change  in  the  constitutional  provisions  in  reference 
to  notice,  which  change  was  made  after  the  certificate  was  issued  to 
HammiU,  but  before  his  death.  The  former  Constitution  contained  the 
following  provisions: 

"In  event  of  any  accidental  Injury  on  account  of  which  a  death  claim  may 
be  filed  against  the  order,  notice  of  tbe  accident  (not  the  results)  must  be 
given  in  writing  to  tbe  Supreme  Secretary  witbia  ten  days  thereafter,  sta^ 
iiig  the  full  name  and  address  of  the  injured  member,  date,  and  full  particu- 
lars of  the  acddeut  and  the  name  and  address  of  bla  medical  attendant.  la 
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the  eveat  of  ft  death  reralttos  from  external,  violent  and  acddental  means, 
as  hereinbefore  provided,  notice  of  the  accident  must  be  given  as  hereinbe- 
fore provided,  and.  in  addition,  notice  of  the  death  must  be  given  in  writing 
to  the  Supreme  Secretary  within  ten  days  after  the  death." 

Under  these  provisions  very  clearly  a  double  notice  was  necessary  in 
death  cases.  A  material  i:hange  of  language  in  the  two  Constitutions, 
however,  indicates  a  material  change  of  purpose,  and  that  purpose,  as 
we  construe  the  language,  was  the  commendable  one  of  removing  un- 
necessary burdens  from  claimants  and  abolishing  the  necessity  of  dou- 
ble notices  in  cases  where  double  notices  could  serve  no  useful  purpose. 

Unquestionably  if  the  insured  member  had  died  within  ten  days 
of  the  accident  the  notice  given  in  this  case  would  be  sufficient  As 
we  construe  the  requirements  as  to  notice  in  death  cases,  such  notice 
does  not  depend  on  ^e  length  of  time  which  intervenes  between  the 
accident  and  death,  but  if  death  occurs,  whether  within  ten  days  or 
not,  the  same  notice  suffices.  This  seems  the  reasonable  construction. 
N^o  good  reason  is  apparent  why  a  diiferent  notice  should  be  required 
in  one  case  than  is  required  in  the  other,  and  if  the  defendant  intended 
to  require  a  different  notice  when  death  occurs  more  than  ten  days  after 
the  accident  than  it  requires  when  death  results  immediatdy  or  within 
ten  days  of  the  accident,  such  intent  should  be  made  manifest  by  mere 
Speci6c  and  definite  lai^nage. 

The  judgment  should  be  affirmed,  with  costs.  All  concur. 


(Supreme  Court,  Appellate  Term,  First  Department  May  1,  1917.) 

AI'IKICIPAI.   CORPOBATIOHS  €=»706(6) — IVJVWXB    WHIU  GBOSSI1T0  SlUSIV- 

CONTBIUUTOBT  KeOLIQEKCE. 

In  an  action  for  injuries  sustained  in  coUiston  with  automobile  at 
street  croBslng,  held,  under  evidence,  that  plalnUfl  was  guilty  of  oontrlb- 
attny  negligence  barring  recovery. 

[Ed.  Note — For  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
I  1518.] 

Guyi  J.,  dU8eatlI^^ 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  William  Goldberg  against  Joseph  E.  Collins.  Judgment  ' 
for  plaintiff,  and  defendant  appeals.   Reversed,  with  costs. 

Argued  April  term,  1917,  before  GUY,  COHALAN,  and  DELE- 
HANTY,  JJ. 

I^amar  Hardy,  Corp.  Counsel,  of  New  York  City  (Terence  Farley 
and  E.  Crosby  Kindleberger,  both  of  New  York  City,  of  counsel),  for 
appellant. 

Morris  E.  Gossett,  of  New  York  City,  for  respondent 

COHALAN,  J.  This  action  was  brought  to  recover  for  personal  in- 
juries sustained  by  the  plaintiff  on  the  evening  of  January  18,  1916, 

i^sFor  other  cmm  m«  same  topic  ft  K8T-NUMBER  In  aU  Kay-NsnlMred  DISMts  A  ladaxea 
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while  he  was  crossing  Atlantic  avenue  at  Franklin  avenue,  in  the  bor- 
ough of  Brookl}^.  The  bill  of  particulars  sets  forth  that  the  defend- 
ant was  driving  an  automobile  carelessly  and  negligently,  without  giv- 
ing the  plaintiff  an  opportunity  to  safely  cross  uie  highway,  and  that 
tiie  defendant  was  driving  at  an  excessive  rate  of  speed  and  "gave  no 
warniiig  when  he  turned  into  Atlantic  avenue  from  Franklin  ave- 
nue." The  plaintiff  recovered  a  judgment  for  the  sum  of  $325,  and  de- 
fendant appeals  therefrom. 

At  the  place  where  the  accident  occurred,  Atlantic  avenue  is  inter- 
sected by  Franklin  avenue  at  right  angles.  Franklin  avenue  running 
north  and  south,  and  Atlantic  avenue  running  east  and  west.  There 
are  no  trolley  cars  running  on  Atlantic  avenue,  but  on  Franklin  avenue 
there  are  double  trades  with  cars  running  north  and  south.  Atlantic 
avenue  at  this  point  is  about  80  feet  wide,  eadt  side  next  the  curb  being 
asphalted  for  from  20  to  30  feet  wide,  leaving  a  space  in  the  middle  of 
the  street  from  30  to  35  feet  covered  with  dirt,  due  to  an  excavation 
for  the  Long  Island  subway.  The  plaintiff  claims  that  he  had  an  ap- 
pointment to  meet  one  Kramer,  at  the  northeast  comer  of  Atlantic  and 
Franklin  avenues,  and  that  when  he  reached  there,  he  walked  up  and 
down  on  Franklin  avenue,  for  some  time  waiting  for  Kramer  to  ap- 
pear ;  that  finally  he  started  to  walk  across  Atlantic  avenue  to  where 
as  he  said  "the  cars  are  coming."  A  large  and  correct  photograph  of 
the  locality  was  offered  in  evidence.  This  photograph  shows  that  there 
are  no  crosswalks  passii^  over  Atlantic  avenue  from  north  to  south  on 
either  side  of  Franklin  avenue.  The  plaintiff  claims  that  when  he  left 
the  sidewalk  at  the  northeast  comer  of  Atlantic  avenue  he  looked  in 
&U  directions  and  saw  nothing  in  sight,  and  that  when  he  got  to  the 
middle  of  Atlantic  avenue  he  looked  again  and  saw  no  vehicles  ap- 
proaching; that  he  walked  along  slowly,  and  did  not  see  the  automobile 
until  struck  by  it,  as  he  says  "^out  two  steps  from  the  southeast  cor- 
ner of  Atlantic  avenue."  The  plaintiff  and  Kramer  were  the  only  wit- 
nesses sworn  on  behalf  of  the  plaintiff.  The  latter  witness  testified 
that  he  was  standing  on  the  south  sidewalk  of  Atlantic  avenue.  His 
testimony  as  to  the  location  of  tiie  automobile  at  this  time  is  as  follows  : 

**Q.  Wbere  was  that  machine  when  you  saw  it  for  the  flnt  time?  A- 
About  two  houses  away  from  me  and  Gfrtdberg.  Q.  Where  was  the  machine 
Itself  on  the  street?  A.  Was  turning  from  Franklin  into  Atlantla  Q.  At 
the  opposite  side  of  Atlantic  avniue  from  you?  A.  Tea,  ommslte  aide.  Q- 
Was  It  oa  Franklin  avenue  then  or  was  It  on  Atlantic  aveoae  then?  A. 
Just  abont  at  that  moment,  at  that  glance  of  the  aye,  that  momant,  was 
about  the  middle  of  Atlantic  and  Franklin.  Q.  Do  you  mean  to  say  by  that, 
that  the  automobile  the  flrat  time  you  saw  It  was  on  the  comer  opposite  to 
you?  A.  JuBt  he  was  about  the  middle  from  the  t)eglnnlng  of  Atlantic  avenue 
on  the  other  side.  Q.  At  the  time  you  saw  the  machine  for  the  first  time 
did  you  see  Goldberg  at  that  time?  A.  Yes.  Q.  Where  was  Goldberg  at 
the  time  you  first  saw  the  machine,  bow  many  steps  was  he  away  from  the 
sidewalk?  A.  About  three  st^s  trom  the  sidewalk.  Q.  So  that  when  <3old- 
berg  was  three  steps  away  from  the  ddewalk,  this  machine  was  at  the  comer 
of  Franklin  and  Atlantic  avenue  turning  into  Atlantic.  Is  that  right?  A. 
Yes.  Q.  That  comer  was  the  one  opposite  to  you  across  Atlantic  avenue,  is 
that  r^ht?  A.  Yes,  across  the  way.  Q.  Was  It  aeross  the  way  on  Atlantic 
avenue,  or  was  it  across  the  way  on  Franklin  avenue?  A.  Franklin  avenue. 
Franklin  Just  across  way  from  me,  not  on  this  side  or  on  that  side.  Q.  As 
thU  madilne  was  approaching  Mr.  G<4dberg,  was  it  running  along  AtlanUc 
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arenue,  or  was  tt  Tannliig  aiaog  FrankUn  aveuae?  A.  Jnat  tarn  around. 
Q.  Had  tbe  nadUne  been  on  lYankUn  avenue  or  had  the  madiine  been  on 
Atlantic  avenue,  Just  before  this  accident  happened?  A.  Just  between  my 
glance  ot  the  eye  seemed  all  in  a  moment,  between  Franklin  and  Atlantic.  Q. 
Do  yon  want  tbe  Jury  to  understand,  before  Goldberg  could  take  three  steps 
to  bring  bim  to  the  curb  of  the  sidewalk,  you  were  standlnv  on,  that  that 
machine  bad  made  a  swing  from  the  corner  (^xpoaite  you,  swung  all  the 
way  around  Into  Atlantic  avenue? 

"Plaintiff's  Ckninael:  I  object  to  it  as  argumentative.  (Objection  overruled. 
Exertion.)   Q.  Is  that  true?  A.  Yes." 

Kramer  stated  that: 

The  aut(»noblle  was  running  very  fast,  and  wb8  "behind  Goldberg  taming 
Into  Atlantic  avenue ;  that  it  was  about  three  steps  away  from  tbe  sidewalk 
.  where  I  was.   I  tried  to  raise  my  hand,  but  before  I  had  a  chance  to  attract 
attention  of  Goldberg  he  was  knocked  down." 

The  machine  was  a  Ford  runabout,  and  Kramer  swcHre  that  it  ran 
about  twice  its  length  after  it  struck  the  plaintiff  before  it  stopped. 

It  was  undisputed  tiiat  the  car  did  not  run  over  the  plaintiff,  and  that 
he  was  struck  by  the  car  radiator.  The  physician  who  attended  the 
plaintiff  testified  that  he  found: 

"A  lacerated  wound  of  the  upper  Up  on  the  right  side,  one  tooth  knocked 
out  and  several  loosened,  bruises  on  his  ann  and  forearm,  and  a  con- 
tusion to  the  right  side  of  the  chest." 

The  defendant  testified  that  he  was  the  chauffeur  for  a  fire  depart- 
ment automobile;  that  he  was  detailed  as  chauffeur  to  Deputy  Chief 
Goodeson,  and  at  the  time  of  the  accident  was  proceeding  from  the 
home  of  Goodeson  to  engine  house  No.  234  for  the  purpose  of  getting 
Deputy  Chief  Davin;  that  he  did  not  drive  on  Franklin  avenue  that 
day  except  to  cross  it  at  Atlantic  avenue  near  where  the  accident  oc- 
curred ;  that  as  he  came  to  Franklin  avenue,  a  trolley  car  northbound 
stopped,  and  he  crossed  ahead  of  the  car ;  that  he  continued  straight 
east  along  Atlantic  avenue,  and  that  suddenly  the  plaintiff  "popped 
up  so  quick  I  did  not  see  him."  He  says  he  stopped  the  car  within 
less  than  1  foot  after  the  car  hit  the  plaintiff,  and  that  the  car  did  not 
run  over  the  plaintiff.  He  further  said  that  the  place  where  the  ac- 
cident happened  was  some  distance  from  the  southeast  comer  of  At- 
lantic avenue,  and  about  15  feet  from  the  south  curb  of  that  avenue. 
In  this,  he  was  fully  corroborated  by  five  witnesses.  Four  of  these 
witnesses  were  apparently  wholly  disinterested,  and  one  was  an  ex- 
aminer in  the  law  department  of  the  city  of  New  York,  who  was 
passing  at  the  time.  All  of  these  witnesses  testified  that  the  plaintiff 
left  the  sidewalk  on  the  north  side  of  Atlantic  avenue  at  some  dis- 
tance east  from  the  northeast  corner,  and  was  proceeding  in  a  diagonal 
direction  across  Atlantic  avenue  towards  the  southeast  comer  of  that 
avenue ;  that  he  was  running  or  walking  very  rapidly  with  his  head 
inclined  forward,  evidently  hastening  to  catch  the  trolly  car,  which 
had  stopped  at  the  southeast  comer  of  Atlantic  avenue.  Each  of  these 
witnesses  pointed  out  upon  the  photograph  the  positions  of  the  trolley 
car,  the  plaintiff  when  he  started  to  cross  Atlantic  avenue,  the  direc- 
tion in  which  he  was  going,  and  the  point  of  collision;  all  agreed  upon 
the  material  facts  and  in  con^lete  substantiaticHi  of  ^e  defendant's 
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statements.  Three  of  these  witnesses  were  boys  on  thor  way  hcxne 
from  Prospect  Park.  Each  was  about  15  years  of  age,  and,  except 
from  some  embarrassment  arising  from  a  severe  O'Oss-examinaticHi. 
told  their  stories  succinctly  and  intelligendy. 

The  motorman,  one  of  the  defendant's  witnesses,  who  was  stand- 
ing on  the  platform  of  his  car,  saw  the  accident,  although  his  car  had 
started  slowly  ahead  after  the  defendant  had  crossed  the  trolley  tracks, 
and  to  whom  he  had  given  the  right  of  way.  The  respondent's  at- 
torney criticizes  the  testimony  of  this  man,  because  he  said  he  looked 
from  the  front  of  his  car  to  the  right  side,  and  claims  tiiat  if  he  saw 
the  plaintiff,  it  must  have  been  after  the  automobile  passed  out  of 
his  hne  of  vision,  "otherwise  the  auto  would  have  been  directly  in  his 
line  of  sight."  This  is  fallacious  reasoning.  A  man  standing  on  the 
front  end  of  a  trolley  car,  elevated  2  or  3  feet  above  the  street,  mi^t 
easily  see  over  and  beyond  a  car  of  the  size  and  height  of  the  one 
driven  by  the  defendant,  and  his  view  would  in  no  way  be  obstructed 
"thereby,  and  the  testimony  showed  that  the  automobile  crossed  several 
feet  distant  from  the  trolley  car  before  the  latter  started,  which  was 
at  the  corner  of  Atlantic  and  Franklin  avenues. 

The  charge  of  negligence  on  tfie  part  of  the  defendant  must  rest 
entirely  upon  the  testimony  of  the  witness  Kramer,  His  testimony  as 
tQ  the  relative  positions  of  the  plaintiff  and  the  defendant's  car  just 
prior  to  and  at  the  time  of  the  accident  is  contradictory  and  improba- 
ble. He  says  that  when  he  first  saw  the  automobile  it  was  about  "two 
houses  from  me  and  Goldberg."  Then  he  says  it  was  on  the  opposite 
side  of  Atlantic  avenue,  which  would  be  at  a  distance  of  about 
80  feet ;  then  that  it  was  "about  the  middle  of  Atlantic  avenue,"  and 
that  at  this  time  the  plaintiff  was  about  "three  steps  from  the  sidewalk." 
Again  he  says  that  when  Goldberg  was  about  "three  steps  from  the 
sidewalk  the  automobile  was  at  the  corner  of  Atlantic  avenue  opposite 
him."  When  he  was  asked  if  he  wanted  the  jury  to  understand  that 
before  Goldberg  could  take  three  steps  to  bring  him  to  the  curb  of 
the  sidewalk,  where  the  witness  was  standing,  that  the  automobile  had 
made  the  swing  around  the  opposite  comer,  "all  the  way  around  into 
Atlantic  avenue,"  and  he  said  he  did.  Later  on  he  testified  that  the 
automobile  came  "behind  Goldbei^,  turning  into  Atlantic  avenue," 
that  it  was  about  three  steps  aw^  from  the  side  where  he  was  stand- 
ing, and  that  he  tried  to  signal  Goldberg  with  uplifted  hand,  but  was 
too  late.  The  plaintifFs  attorney  evidently  realizes  the  varying  testi- 
mony of  Kramer,  as  he  makes  this  reference  to  it: 

"He  testified  that,  bb  OoldberK  neared  the  sidewalk  upon  which  he  w&f* 
standing,  as  the  plalntlEf  wns  about  three  steps  therefrom,  he  saw  the  auto- 
mobile coming  very  fast,  and  that  It  knocked  him  down  on  the  street.  Indi- 
cating that  the  automobile  hit  him  in  the  bac:k." 

This  is  exactly  what  would  have  occurred  if  the  autcmiobile  had 
come  from  the  direction  testified  to  by  Kramer.  But  unfortunately 
for  this  situation,  no  one  claims  that  the  plaintiff  was  "hit  in  the  backJ' 
He  was  hit  in  the  right  side  of  the  face  and  chest,  and  this  corrobwates 
the  testimony  of  the  defendant's  witnesses  that  the  automobile  came 
from  the  west  along  Atlantic  avenue  and  was  npt  in  Franklin  avoiue. 
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except  when  crossing  it  That  the  defendant  was  not  running  at  a 
dangerous  rate  o£  speed  is  evidenced  by  the  almost  undisputed  testi- 
mony that  he  stopped  his  car  within  about  1  foot  after  he  hit  the  plain- 
tiff, and  the  wholly  undisputed  testimony  that  the  automobile  did  not 
run  over  him.  We  have  gc»ie  into  a  discussion  of  the  testimony  with 
considerable  detail,  as  we  are  not  disposed  to  disturb  the  findings  of 
a  jury;  but  the  trial  of  the  case  took  about  two  days;  some  of  the 
testimony  was  taken  out  of  the  regular  order ;  the  examination  of  the 
witnesses  was  at  times  long  and  severe,  and  it  is  not  surprising  that 
the  jury  failed  to  sufficiently  analyze  the  testimony  in  order  to  give 
a  full  c<msi  deration  to  all  &e  material  facts  adduced.  The  record  con- 
sists of  215  pages,  and  a  careful  examination  shows  that  the  plaintiff 
was  guilty  of  contributory  negligence  and  may  not  recover  herein. 

Judgment  reversed,  wth  $30  costs,  and  the  complaint  dismissed,  with 
costs. 

DEIXHANTY,  J.,  concurs.  GUY,  J.,  dissenting/ 


PEBUTIAN  PANAMA  HAT  CO.  v.  MABCUS. 
(Snpreme  Ck>art,  Appellate  Term,  First  D^artiuent.   May  1,  1917.) 

jTTDGiniNT  ^=»801 — Bab— ACTIONS  roB  Price  and  fob  Bbeach. 

Defendant  contracted  for  the  purchase  of  a  large  quantity  of  hnts. 
and  after  delivery  of  a  portion  plaintifF  recovered  for  goods  sold  and 
delivered.  B^ore  delivery  of  the  balance  of  the  order,  defendant  repu- 
diated the  contract;  such  re{>udlation  occurring  prior  to  the  action  for 
soods  sold  and  delivered.  Held,  that  while  cansea  of  actim  cannot  be 
split,  and  but  one  cause  of  action  arlRes  on  the  breach  of  several  dls- 
ttuct  covmants  contained  In  a  single  instrument,  yet  ptalntifT  possessed 
two  distinct  causes  of  action,  and  his  recovery  for  goods  sold  and  deliv- 
«ed  did  not  bar  an  action  for  damages  for  breach  of  contract. 

CEd.  Note.— For  otbar  cbmb,  see  Judgment.  GenL        f  1116.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Peruvian  Panama  Hat  Company  against  Max  Marcus. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  April  term,  1917,  before  GUY,  COHALAN,  and  DEtE- 
HANTY,  JJ. 

Michael  Kaufman,  of  New  York  City,  for  appellant. 
Joseph  J.  Baker,  of  New  York  City,  for  respondent 

DELEHANTY,  J.  The  parties  hereto  entered  into  a  contract  for 
the  sale  of  338  dozen  of  Panama  hats.  Thereafter  241  dozen  were 
delivered,  and  the  plaintiff  recovered  therefor  in  an  action  in  the  City 
Court  on  the  ground  of  goods  sold  and  delivered.  Defendant  repu- 
diated the  contract  of  sale  before  the  delivery  of  the  balance  of  the 
order,  and  for  such  breach  this  action  was  instituted  in  the  Municipal 
Court  to  recover  damages.    It  appearing  that  the  repudiation  occur- 
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red  prior  to  the  commencement  of  the  action  in  the  City  Court,  the 
court  below  dismissed  die  complaint,  and  gave  judgment  for  the  de- 
fendant, on  the  ground  that  die  action  was  barred  by  the  iMior  actim 
in  the  City  Court. 

The  principle  is  well  established  that,  on  the  breach  of  several  dis- 
tinct covenants  contained  in  a  single  instrument,  but  one  cause  of  ac- 
tion on  the  existing  breach  arises  (Goldberg  v.  Eastern  Brewing  Co., 
136  App.  Div.  692,  121  N.  Y.  Supp.  465) ;  and  it  is  further  established 
that  the  law,  to  prevent  vexatious  or  oppressive  litigation,  forbids  the 
splitting  up  of  one  single  or  entire  cause  of  action  into  parts  and  the 
bringing  of  separate  actions  for  each  (Perry  v.  Dickersrai,  85  N.  Y. 
345,  347,  39  Am.  Rep.  663).  In  tiie  last-named  case,  however,  it  was 
held  that  two  separate  and  independent  causes  of  action  may  spring 
out  of  the  same  contract,  and  a  judgment  on  one  does  not  necessarily 
bar  a  suit  on  the  other,  although  both  claims  could  have  been  prosecuted 
in  the  one  action;  In  Rusch  v.  Klausner,  117  N.  Y.  Supp.  1074,  the 
Appellate  Term  of  this  department  held  that,  under  the  circumstances 
presented  herein,  the  plaintiff  was  possessed  of  two  causes  of  action, 
and  that  a  judgment  in  an  action  for  the  price  of  goods  sold  and  de- 
livered under  a  contract  of  sale  was  not  a  bar  to  a  subsequent  action 
for  damages  for  refusal  to  take  and  pay  for  the  remainder  of  the  mer- 
chandise thereunder.  Since  there  is  nothing  in  the  Sales  Act  to 
change  the  effect  of  the  ruling  on  this  point  in  the  Rusch  Case,  the 
judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  the  ap- 
pellant to  abide  the  event.  All  concur. 


FINKBLSTEm  v.  FlUBDMAN  et  nl. 
(Supreme  Gonrt,  Appellate  Twm,  Xirst  Deimrtment  May  1,  1917.) 

1.  Appeal  amd  Ebbob  <^s>500(1>~Absbncb  of  Obdbb  nox  BacoBD-^ifBUi- 

EBATioN  ov  Question. 

On  appeal  frcau  an  order  denying  defendants'  moUon  for  new  trial  on 
the  gromid  of  newly  discovered  evidence,  though  reference  to  an  ordea- 
denying  defendants'  motion  to  have  the  motion  heard  before  the  Jusflce 
who  tried  the  case  Is  made  in  the  notice  of  appeal,  where  no  satii  order 
appears  In  the  record,  the  Appellate  Term  cannot  oousidor  the  questton. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Brror,  Gait.  Dig.  |  22S6.] 

2.  COUBTB  «S»189(14)— MCNIOIPAL  COTTin— UOTION  FOB  NSW  TbIAI» 

Id  view  of  Munldpal  Court  Code  (Laws  1916,  c.  279)  |  129,  suhd,  4, 
IKrmittlng  an  application  for  order  to  show  cause  why  the  Judgment 
should  not  be  vacated  on  the  ground  of  newly  discovered  evidence  to  be 
made  without  a  settled  case,  the  better  practice  is  to  refer  the  motion 
for  new  trial  to  the  Justice  who  tried  the  cose. 

i;Bd.  Note.— For  other  cases,  see  Courts,  Dig.  H  400,  458.] 

8.  CouBn  «s>190(6) — ^Mumioipal  Coubib— AfPEAb— Makiko  ■  ahd  Smuso 
Case. 

Under  Municipal  Court  Code,  S  161.  subd.  3,  if  an  appeal  is  taken  from 
an  order  made  by  the  Municipal  Court  Ml  motion  for  new  trial  on  the 
ground  of  newly  discovered  evld«ice,  a  case  most  be  made  and  settled. 

^i|--yP(.f  nthw  e—M      aanw  toBle  *  KBT-NUMBBR  Id  «U  Kl]r<Nsttbtnd  DlB«iit*  *  ladtw 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 
District. 

Action  by  Joseph  Finkelstein  against  Ike  Friedman  and  another,  co- 
partners doing  business  under  the  firm  name  of  F'riedman  &  Radow. 
From  an  order  denying  their  motion  for  new  trial  on  the  ground  of 
newly  discovered  evidence,  defendants  appeal.    Appeal  dismissed. 


Argued  April  term,  1917,  before  GUY,  COHALAN,  and  DEI.E- 
HANTY,  JJ. 


Samuel  Dickstein,  of  New  York  City,  for  appellants. 
Burnstone  &  Leaser,  of  New  York  City  (Max  B.  Lesser,  of  New 
York  City,  of  counsel),  for  respondent. 

GUY,  J.  On  May  10,  1916,  after  a  trial,  judgment  was  rendered 
against  the  defendants  for  the  sum  of  $36  damages  and  costs.  On 
October  21,  1916,  the  defendants  obtained  an  order  to  show  cause  why 
the  judgment  should  not  be  vacated  upon  the  ground  of  newly  dis- 
covered evidence.  This  motion  was  made  returnable  in  Part  1,  at 
the  Courthouse,  at  264  Madison  street,  borough  of  Manhattan,  New 
York.  The  justice  then  sitting  in  that  part  was  not  the  justice  be- 
fore whom  the  case  was  tried,  and  the  defendants  claim  that  they  mov- 
ed to  have  the  moticm  heard  before  the  justice  who  tried  the  case,  and 
that  such  motion  was  denied. 

[1,2]  Although  reference  to  this  is  made  in  the  notice  of  appeal,  no 
such  order  appears  in  the  record,  and  therefore  we  cannot  consider 
that  question.  It  may,  however,  well  be  said  that,  as  section  129,  subd. 
4,  of  the  Municipal  Court  Code,  permits  an  application  of  this  charac- 
ter to  be  made  without  a  settled  case,  as  is  required  in  other  courts,  it 
would  seem  to  be  the  better  practice  to  refer  such  motions  to  the 
justice  who  tried  the  case,  that  he  may  supplemrat  the  statements  con- 
tained in  the  motion  papers  by  his  recollection  as  to  what  was  testified 
at  the  trial. 

[3]  Although  no  settled  case  is  required  to  be  made  for  the  pur- 
poses of  such  a  motion,  if  an  appeal  is  taken  from  the  order  made 
thereon,  a  case  must  be  made  and  settled.  Section  161,  subd.  3. 
The  return  herein  is  deficient  in  this  respect.  The  appeal  will  there- 
fore be  dismissed. 

Appeal  dismissed,  without  costs. .  All  concur. 


OBnin«iiie  Goart,  Aiv^t«'Term,  First  Department  May  1,  1017.) 

1,  PBinOIPAt.  AND  AQKNT  ^al01(2) — AUXnOErTT  OF  AGENT— CONTB ACTS  WITH 

Cabburs— Lobs  of  Goods— Limitation  op  Liabilitt. 

Plaintiff's  agent  left  a  suit  case  with  the  hotel  cleiii,  requesting  falm 
to  deliver  It  to  the  express  driver,  after  having  ordered  defendant  ex- 
press company  to  carry  the  case  to  a  certain  destlnatloiL  The  hotel 
clerk  complied,  and  received  a  receipt  limiting  the  carrier's  liabUlty  to 

^sFor  oUitr  mhb  m  ubu  t^le  *  KBT-NUHBBR  In  sll  K«r-Ni»iib«rfl<l  DlgrtU  *  ladoxM 
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$60.  Held,  that  the  hotel  clerk  was  the  idalntHTs  agent,  wltb  antliorltr 
to  contract  for  limited  liability. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Afent,  Oent       H  260, 
346.] 

2.  Cab&iebs  «=>127— i^BiLiTY — Loss  OF  Goods  in  Tbahbit — Oontehsioh. 
Where  the  carrier  lost  the  goods,  end  there  was  demand  and  refasal  to 
deliver  them,  such  facts  In  themselves  are  Insufficient  to  constitute  a 
conversion,  abrogating  the  contract  of  shipment,  and  to  render  the  car- 
rier liable  aa  for  conversion. 

PSd.  Note.--For  other  cases,  see  Carriers,  Cent.  Die  Si  SOOv  S62-56i.] 

Appeal  fn»n  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  William  H.  Miller,  as  treasurer  of  the  Grand  Lodge,  F. 
&  A.  M.,  of  the  State  of  New  York,  against  George  C.  Taylor,  as  presi- 
dent of  the  American  Express  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.   Modified  and  affirmed. 

Argued  April  term,  1917,  before  GUY,  COHALAN,  and  DELE- 
HANTY,  JJ. 

Carter,  Ledyard  &  Milbum,  of  New  York  City  (Milton  C.  Light- 
ner,  of  New  York  City,  of  counsel),  for  appellant. 
John  A.  Dutton,  of  New  York  City,  for  respondent 

DELEHANTY,  J.  Upon  the  stipulated  facts,  it  appears  that  one 
Joseph  McElroy,  whose  name  appears  in  the  receipt  as  the  shipper, 
was  the  agent  of  plaintiff,  who  requested  the  defendant  express  com- 
pany to  call  at  the  hotel  in  Penn  Yan  for  a  suit  case,  which  he  had 
left  there,  and  to  transport  it  to  a  certain  address  in  the  city  of  New 
York.  McElroy  left  the  case  with  one  Bowne,  the  clerk  of  the 
hotel,  directing  him  to  give  it  to  the  expressman.  No  terms  of  ship- 
ment were  agreed  upon  or  discussed  with  the  express  company  by 
either  McElroy  or  Bowne ;  the  latter  only  receiving  the  usual  receipt 
for  transporting,  by  which  the  liability  of  the  carrier  was  limited 
to  $50.  It  appears  that,  on  delivery  of  the  suit  case  at  its  place  of  des- 
tination, it  was  found  to  have  been  broken  open,  and  certain  articles 
missii^;  therefrom.  The  trial  court  gave  judgment  for  plaintiff  for 
$335,  &e  value  of  the  lost  articles,  and  the  sole  point  presented  for  de- 
termination herein  is  whether  the  money  liability  of  the  defendant  can 
be  extended  beyond  the  amount  fixed  by  the  receipt  in  question. 

The  crucial  point  involved  is  as  to  the  authority  of  Bowne,  under 
the  circumstances  presented,  to  enter  into  the  contract  of  shipment 
made.  In  other  words,  was  he  the  agent  of  plaintiff  in  so  doing? 
We  think  he  was,  within  Knapp  v.  Wells-Fargo,  134  App.  Div.  712, 
119  N.  Y.  Supp.  117,  and  Addoms  v.  Weir,  56  Misc.  Rep.  487,  108  N. 
Y.  Supp.  146.  In  the  Knapp  Case,  plaintiff,  a  guest  at  a  hotel,  went 
to  the  office  of  defendant  and  left  an  order  tor  it  to  call  for  her 
suit  case  at  the  hotel.  This  was  done,  and  the  hotel,  clerk  given  a  re- 
ceipt therefor,  containing  a  limitation  of  liability  to  $50.  The  plain- 
tiff was  held  bound  by  the  contract.  In  the  Addoms  Case,  a  guest  at 
a  hotel  gave  to  a  bell  boy  a  package  to  be  handed  to  the  Adams  Ex- 
press Company,  and  the  court  there  held  that : 

esaFor  otliar  cum  >m  Mina  topic  *  KBY-NUUBEB  la  «11  K«r-Nainb«i«a  DlgeaU  A  ladtzM 
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"The  agent  to  vtaom  the  owner  Intrusts  goods  for  ddlvery  must  be  regarded 
aa  having  aathorlty  to  stipulate  for  the  ordinary  terms  of  transportation" 
(dtlng  cases). 

[  1  ]  The  instant  case  is  very  much  in  fwint  of  fact  like  the  authori- 
ties cited,  and  is  distinguishable  from  Waldron  v.  Fargo,  170  N.  Y. 
130,  62  N.  E.  1077,  and  Hailpam  v.  Joy  S.  S.  Co.,  SO  Misc.  Rep.  566, 
99  N.  Y.  Supp.  464,  relied  upon^  respondent,  in  that  no  contract  of 
transportation  was  made  by  McESroy  with  the  express  company;  he 
simply  directing  that  it  go  to  the  hotel  and  get  the  suit  case  from  the 
hotel  clerk.  Under  the  circumstances,  Bowne,  the  hotel  clerk,  was 
constituted  the  aerent  of  McElroy  for  all  purposes  necessary  to  the 
shipment,  and  authorized  to  make  the  contract  in  question. 

li]  Respondent,  however,  claims  that,  if  it  be  held  that  the  re- 
ceipt constituted  a  contract  between  the  parties,  the  express  company 
is  nevertheless  liable  on  the  theory  of  conversion.  There  is  an  allega- 
tion of  wrongful  withholdin|r  in  the  complaint,  but  the  language  used  is 
in  connection  wiA  the  ordmary  breach  of  contract  in  earner  cases. 
The  learned  trial  court,  however,  held  that  the  proof  made  out  a  case 
of  conversion  and  an  abandonment  of  the  contract  of  shipment.  We 
think  the  conclusion  reached  was  erroneous. 

The  record  fails  to  show  any  proof  of  conversion  other  than  a  de- 
mand and  refusal  to  deliver  the  property  in  question,  and  that  in  it- 
self, under  the  authorities,  is  insufficient  to  constitute  a  conversion  ab- 
r<^atin^  the  contract  of  shipment.  There  must  be  proof  of  "an  actual 
conversion,"  not  one  implied  from  a  failure  to  deliver.  Wamsley  v. 
Atlas  Steamship  Co.,  168  N.  Y.  533,  61  N.  E.  896,  85  Am.  St.  Rep.  699; 
ryUtassy  V.  Barrett  (1st  Dept.)  171  App.  Div.  772,  157  N.  Y.  Supp. 
916.  affirmed  219  N.  Y.  420,  114  N.  E.  786,  Magnim  v.  Dinsmore,  70 
K.  Y.  410,  26  Am.  Rep.  608.  While  concededly  there  was  a  loss  of  ar- 
ticles in  transit  from  plaintiff's  suit  case,  how,  where,  or  when  it  oc- 
curred we  are  not  tofd.  To  sustain  a  conversion,  we  are  not  per- 
mitted to  indulge  in  the  [»%sumption  that  the  company  itself  stole  the 
goods,  the  only  theory  upon  which  plaintiflf  would  be  able  to  recover  in 
a  conversion  action. 

It  follows  that  the  judgment  appealed  from  must  be  modified,  by 
reducing  the  same  to  the  sum  of  $50  and  appropriate  costs  in  the  court 
below,  and,  as  so  modified,  affirmed,  mthout  cAsts  in  tiiis  court.  All 
concur. 


WBISSUAN  et  aL  V.  MUTNICK. 

(Supreme  Court,  Appellate  Term,  First  Departmrat.  M&y  1,  1917.) 

Bkokzbs  •ssEiS — CoMUXBsioNS — CoNDrnons  Pbecedbnt. 

Where  minds  of  parties  never  met  and  essential  terms  of  lease  were 
left  for  later  adjustment,  which  was  never  made,  plaiDtUTa  were  not  en- 
titled to  commission,  never  having  secured  a  lease  enforceable  by  adion. 
[Ed.  Note.--For  other  cases,  see  Brokers,  Cent.  Dig.  g  90.] 

Appeal  frcHu  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 
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Action  by  I^na  Weissman  and  anotiher  against  Louis  Mutnick. 

From  a  jud^ent  for  plaintiff,  and  from  an  order  denying  defendant's 
motion  for  new  trial,  he  appeals.  Reversed,  and  new  trial  ordered, 
with  costs. 

Ai^ued  April  term,  1917,  before  GUY,  COHALAN,  and  DEI^En 
HANTY,  JJ. 

William  H.  Chorosh,  of  New  York  City,  for  appellant. 
Samuel  Schetndlinger,  of  New  York  City,  for  respondents. 

DELEHANTY,  J.  It  is  plainly  apparent  from  the  record  present- 
ed that  the  minds  of  the  parties  never  met  upon  the  essential  terms  of 
a  contract  of  lease  so  as  to  render  it  enforceable  by  action.  Granting 
to  plaintiff  the  most  favorable  inference  deducible  from  the  testimony 
the  most  that  it  shows  is  that  the  parties  discussed  some  of  the  terms 
of  the  proposed  lease,  but  the  important  features  thereof — those  vital- 
ly of  interest  to  a  lessor  as  well  as  a  lessee — were  never  determined, 
but  were  left  for  adjustment  to  a  later  date  when  the  parties  were  to 
meet  and  go  to  the  office  of  a  lawyer  to  have  the  lease  drawn.  This, 
however,  was  never  done,  and  it  follows  as  a  matter  of  course  that 
there  was  never  a  meeting  of  the  minds  of  the  parties  on  the  full 
terms  of  the  letting,  and  consequently  that  f^ntiffs  never  eanml  tbeii* 
commissions. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event.  All  concur. 


8IBE  T.  WASSERMAN. 
(Sopreme  Court,  Appellate  Tenn,  First  Department.   Hajr  1,  1A17.) 

^us  ^=>119 — Oabuents  Made  to  Obdbb — Rescission — Gbounds. 

A  purchaser  may  not  rescind,  and  recover  the  purchase  price  o£  a 
dress  made  to  order,  because  of  dlssatlsfactlMi  with  style,  and  not  with 
fit,  where,  after  return  to  rectify  mistakes,  she  refused  to  accqtt  delivery 
without  finding  out  whether  alleged  defects  had  beea  remedied. 

[Ed.  Note.~FOT  other  cases,  see  Sales,  Ceut.  Dig.  |  293.] 

Ai^al  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Ruth  F,  Sire  against  Rosa  Wasserman.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed,  with  costs. 

Argued  April  term,  1917,  before  GUY,  COHALAN,  and  DELE- 
HANTY, JJ. 

Williams,  'Folsom  &  Strouse,  of  New  York  City  (Arthur  D.  Fisher, 
of  New  York  City,  of  counsel),  for  appellant. 
Albert  I.  Sire,  of  New  York  City,  for  respondent 

GUY,  J.  Plaintiff  has  had  judgment  against  the  defendant,  a  dress- 
maker, for  the  recovery  of  $55,  the  price  of  a  dress  made  to  her  order 
by  defendant. 
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Plaintiff  testified  that  the  dress  was  sent  to  her  apartment  C.  O.  D. ; 
that  she  gave  a  check  in  payment;  that  about  a  week  afterwards  she 
put  it  on,  but  that  it  did  not  fit  her,  being  too  tight  in  the  armhole,  too 
tight  across  the  bust,  and  too  short ;  that  she  subsequently  brought  the 
j^rment  back  to  the  defendant,  who  promised  to  rectify  the  mistake; 
that  the  dress  was  returned  to  plaintiff,  but  it  was  "wrong  again,"  and 
for  the  sec(Hid  time  she  brought  the  garment  back  and  put  it  on  at  de- 
fendant's establishment,  and  defendant  said  she  would  rectify  the  mis- 
takes ;  and  that  she  has  "never  seen  it  since." 

Plaintiff  described  the  garment  as  a  black  taffeta  summer  dress,  with 
a  white  over-cuff  and  a  black  under-cuff  and  a  white  collar.  She  said 
that  at  the  time  of  the  final  fitting,  before  delivery,  the  dress  was  not 
finished,  that  the  collar  and  cuffs  were  not  on,  that  the  dress  was 
l>asted  together,  although  she  supposed  some  part  of  it  was  sewed; 
but  she  thought  that  it  was  all  right  when  delivered,  although  she  did 
■not  fit  it  on  until  about  a  week  afterwards.  She  also  stat^  that  the 
cuffs  and  collar  were  not  changed  by  the  defendant,  but  that  the  plain- 
tiff herself  had  changed  them  when  she  got  them  home;  that,  to  use 
her  own  words,  "I  took  them  off,  and  put  on  my  own  set ;  1  thought  I 
<ould  use  it,  and  found  I  could  not;  *  *  *  j  took  off  the  white 
collar  and  cuffs,  because  I  could  not  wear  it  with  white  collar  and 
cuffs,  and  I  was  jgoing  to  put  on  a  set  of  my  own  if  ^e  dress  fits  prop- 
erly, which  it  dianot,  and  I  did  not  trouble  to  have  my  maid  put  them 
on;"  that,  when  plaintiff  brought  back  the  dress,  she  asked  defend- 
ant to  put  on  a  set  of  collar  and  cuffs  that  would  fit ;  and  that  defend- 
ant put  on  tan  collar  and  cuffs,  and  these  were  taken  off  by  plaintiff 
and  put  on  another  dress. 

Defendant's  husband  testified  that  at  the  final  fitting,  before  the 
dress  was  sent  to  plaintiff  C.  O.  D.,  plaintiff  said  she  liked  the  dress ; 
that  when  she  brought  it  back  she  said  she  did  not  like  the  collar  and 
cuffs  in  black,  liiat  she  wanted  color  to  it ;  that  nothing  was  said  about 
hast  measurement,  and  that  defendant  put  on  tan  pongee  cuffs  and 
a  a>llar  without  charge ;  that  about  three  or  four  weeks  afterwards  the 
plaintiff  brougfit  the  dress  back  again,  and  said  she  did  not  like  it  at 
all,  that  most  of  her  friends  had  got  that  model,  and  she  was  sorry 
she  ordered  it,  and  that  she  would  like  to  have  it  remodeled,  but  that 
defendant  refused  to  remodel  it,  and  plaintiff  left  the  garment  in  the 
store ;  that  defendant  refused  to  accept  it,  and  sent  it  to  the  plaintiff, 
but  that  plaintiff  instructed  her  maid  not  to  receive  the  dress. 

It  is  evident  that  plaintiff  failed  to  make  out  a  case  authorizing  a 
rescission  of  the  contract  and  recovery  of  the  consideration  paid  there- 
under. Her  own  stoir  strongly  indicates  that  her  dissatisfaction  was 
with  the  style  of  the  dress,  and  was  not  caused  by  a  failure  of  the  de- 
fendant to  make  the  garment  fit.  It  is  also  apparent  that  although, 
as  she  testified,  she  brought  the  dress  back  for  the  second  time  to  de- 
fendant to  rectify  alleged  mistakes,  she  refused,  when  delivery  was 
sought  to  be  made  by  defendant,  to  receive  tbe  dress  to  find  out  wheth- 
er nie  alleged  defects  had  been  remedied.  Under  the  circumstances  a 
recovery  of  the  price  paid  was  unwarranted. 

Judgment  reversed,  and  complaint  dismissed,  with  $30  costs,  and 
appropriate  costs  in  the  court  below.  All  concur. 
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COOPBB  et  al.  v.  EBLLY  &  KEhhKY,  Inc.,  et  al. 
(Sapreme  Court,  Appellate  Term,  First  Department.   May  1,  1917.) 

1.  CoMTBAOiB  «c»349<3)— Action— ADuission  op  Rvidbnce— Subcontkacts. 

Where  defendant  K.  had  sublet  a  contract  for  the  performnnce  of  work 
for  a  city  to  defendant  L.,  who  sublet  to  plaintiffs,  and,  T*.  falling  to 
make  payments,  plaintiffs  discontinued  work  and  threatened  medianic'B 
Hen,  whereupon  K.  promised  to  pay,  plaintiffs  Indicating  that  thoy 
-  elected  to  treat  contract  with  L.  as  temiloated.  contracts  between  L.  and 
plaintiffs  were  admissible.  In  action  by  plaintiffs  against  L.  and  K.: 
acceptance  of  contracts  as  modified  being  shown. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent.  Big.  {{  1788-1790, 
1798,  1811,  1S1&] 

2.  FRAuns,  STATaTB  or  «=>33(il) — Promise  to  Pat  Debt  or  Akotbeb— Obigi- 

NAL  PBOUISE. 

Where  defendant  K.  had  snUet  a  contract  to  defendant  L.,  who  sublet 
to  plaintiffs,  and  plaintiffs  threatened  mechanic's  lira  for  L-'s  failure  to 
.pay,  whereupon  K.  ivomised  to  pay  in  consideration  of  plalntifb'  prwulxe 
to  resume  work  and  to  refrain  from  bringing  suit,  EL's  promise  was  nut 
to  answer  for  the  debt  of  another,  but  was  an  original  promise,  for 
which  there  was  sufflrfent  consideration,  In  that  there  was  a  benefit  moT- 
ing  to  the  promisor,  and  the  contract  was  enforceable,  although  not  ia 
writing. 

[Ed.  Note.— For  other  cases,  see  Frands,  Statute  of.  Cent  Dig.  U  52,  56.1 

8.  Appbaz.  Ain>  BuoB  «b»1177(5)— Hbtebsai^Nbw  Tkutr— Riruives  on  Ad- 
HiBSZON  or  Etidehok. 

Where  a  court  refused  to  admit  In  evidence  contracts  relied  on  by  pbda- 
tiffs,  but  allowed  defendants  to  prove  nonperformance  thereof,  a  reversal 
and  new  trial  will  be  ordered. 

[Cd.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  S  4607.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 


•  Action  by  Jacob  Cooper  and  another  against  Kelly  &  Kelley,  In- 
corporated, and  another.  Judgment  of  Municipal  Court  for  defend- 
ant named,  and  plaintiffs  appeal.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1917,  before  GUY,  COHALAN,  and  DELE- 
HANTY,  JJ.  I 

Louis  Rosenberg,  of  New  York  City,  for  appellants. 
Reuben  Greenbaum,  of  New  York  City,  for  respondent 

DELEHANTY,  J.  This  is  an  appeal  from  a  judgment  based  upon 
a  verdict  directed  by  the  court  in  favor  of  the  defendant  Kelly  &  j 
Kelley,  Incorporated,  after  a  trial  before  a  jury.  The  defendant  men- 
tioned had  a  contract  for  the  performance  of  certain  work  for  the 
city.  A  portion  of  this  work  it  sublet  to  the  defendant  Linsky,  In- 
corporated, which  in  turn  sublet  the  same  to  the  plaintiffs.  The  Lin- 
sky corporation  failed  to  make  payments  to  the  plaintiffs  at  the  time 
specified  in  their  contracf,  and  they  discontinued  work.  It  is  alleged 
in  the  complaint  that,  by  reascoi  of  the  failure  to  make  the  aforesaid 
payments,  the  plaintiffs  indicated  to  the  defendant  Kelly  &  Kell^,  In- 
corporated, that  they  elected  io  treat  their  contract  -with  the  Linslgr 
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concern  as  terminated^  and  that  they  would  file  a  medianic's  Hen  and 
institute  suit,  and  that  the  Kelly  corporation  then  promised  to  make  the 
payments  then  due  and  those  to  become  due  under  the  contract  between 

the  plaintiffs  and  Linsky,  Incorporated,  in  consid-eration  of  the  plain- 
tiffs' promise  to  resume  work  and  to  refrain  from  filing  the  said  lien 
or  instituting  suit.  Defendant  set  up  the  statute  of  frauds  as  a  de- 
fense, claiming  that  the  agreement  sued  upon  was  not  reduced  to  writ- 
ing.  The  defense  of  nonperformance  was  also  pleaded. 

[1]  Upon  the  trial  the  court  refused  to  receive  the  cmtracts  be- 
tween Linsky,  Incorporated,  and  the  plaintiffs  in  evidence,  apparently 
upon  the  ground  that  it  was  not  properly  shown  that  such  contracts 
were  assumed  or  adopted  by  the  respondents.  I  think,  from  the  facts 
appearing  in  the  record,  that  the  ruling  was  erroneous.  Evidence  was 
introduced,  supporting  the  allegations  of  the  complaint  mentioned 
above,  and  further  that  the  plaintiffs  did  resuow  work,  etc.  It  also 
appears  that  there  had  been  a  modification  of  the  original  agreement 
between  Linsky,  Incoiporated,  and  the  plaintiffs,  and  tiiat  such  modifi- 
cation had  been  accepted  by  respondent.  A  foundation  was  therefore 
laid  which  warranted  the  admission  of  the  contracts  in  evidence. 

[2]  The  promise  sought  to  be  proven  was  not  a  collateral,  but  pri- 
mary, one,  and  even  though  the  liability  of  the  codefendant  still  ex- 
isted under  the  contracts,  the  promise  of  the  Kelly  &  Kelley  corpora- 
tion was  not  to  answer  for  the  default  of  another,  but  to  answer  for 
itself.  The  record  shows  clearly  that  there  was  a  benefit  moving  to 
the  promisor  within  the  requirements  of  the  authorities,  that  there 
was  a  valid  consideration  for  the  new  promise,  and  that  it  was  en- 
forceable, although  oral,  and  not  m  writing.  See  Sinkovitz  v.  Apple- 
baum,  56  Misc.  Rep.  527,  107  N.  Y.  Supp.  122;  White  v.  Mntoul, 
108  N.  Y.  222,  15  N".  E.  318;  Raabe  v.  Squier,  148  N.  Y.  81,  42  N. 
E.  516;  Block  v.  Galitzkar,  114  App.  Div.  799,  100  N.  Y.  Supp.  173. 

[3]  Although  the  court  refused  in  this  case  to  admit  evidence  of 
the  contracts  relied  upon  by  the  plaintiffs  as  a  basis  of  recovery,  it 
nevertheless  denied  defendant's  motion  to  dismiss  the  complaint.  It 
proceeded  to  go  into  the  defense  upon  the  merits,  and  proof  was  re- 
ceived tending  to  show  that  the  work  performed  by  the  plaintiffs  un- 
der the  contracts  in  question  was  unsatisfactory.  In  other  words,  the 
plaintiff  was  prevented  from  offering  proof  as  to  the  performance  of 
the  work  imder  the  contracts,  but  at  the  time  defendant  was  permitted 
to  offer  proof  of  nonperformance.  This  was  manifestly  imfair,  and 
a  new  trial  should  accordingly  be  ordered.  The  testimony  offered 
on  the  part  of  the  defendant  made  out  a  very  strong  case  in  its  favor; 
yet,  if  permitted,  pUuntiffs  might  have  produced  evidence  which  would 
have  offset  the  same»  or  at  any  rate  required  the  submission  of  the  case 
to  the  jury. 

The  judgment  should  be  rev«-sed,  and  a  new  trial  ordered,  with 
$30  costs  to  appellant  to  abide  the  event.  All  concur. 


830 


■  164  NBW  T08K  SUrPLBlf BMT 


(Sup.  Ct 


McKIBLB  T.  8HEPUBBD  et  al. 
(Supreme  Oonrt,  Appellate  fTenn,  First  D^rtmoit.   May  1,  1917.) 

BXECCTOBS  AND  AdMINIBTBATOBS  ^=3451(2) — ClAIM  ON  NOTES — PrESOMPTIOH — 

Proof  of  Nonpaticent— Sdfticibhct  of  Evidence  to  Meet. 

In  an  action  on  notes  made  by  a  decedmt,  defendant  executors  Betting 
up  the  defense  of  payinoit,  the  presumptlcm  which  went  with  the  produc- 
tion of  the  notes  and  proof  of  nonpajrmmt,  together  with  tent  receipts  to 
plaintur  signed  by  decedent,  held  not  ralllcieatly  met  by  testimony  brousdit 
out  on  cross-examination  to  warrant  Judgment  for  defendants  at  close  of 
xdalntUTs  case. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  I  1870.1 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Joseph  McKible  a^inst  Frank  A.  Shepherd  and  another, 

as  executors  of  the  last  will  and  testament  of  Scott  B.  Shepherd,  de- 
ceased. From  a  judgment  for  defendants,  plaintiff  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  April  term,  1917,  before  GUY,  COHAUAN,  and  DELE- 
HANTY,  JJ. 

Theodore  F.  Kuper,  of  New  York  City,  for  appellant. 
Greene,  Kurd  &  Stowell,  of  New  York  City  (C.  R.  McPherson,  of 
Brooklyn,  of  counsel),  for  respondents. 

DELEHANTY,  J.  The  action  is  to  recover  on  three  promissorj' 
notes  conceded  to  have  been  made  by  defendants'  testator,  and  alleged 
to  be  unpaid.  The  defense  is  payment.  At  the  dose  of  tiie  plaintiff'? 
case,  the  court  rendered  judgment  for  the  defendants  on  the  merits. 

At  that  time  the  proof  showed  that,  within  the  dates  named  in  the 
notes  in  question,  the  defendants'  testator  was  the  executor  of  the 
estate  of  one  George  Shepherd,  deceased,  and  the  collector  of  the  rent- 
als of  the  real  estate  of  which  he  died  seised,  and  that  plaintiff  was 
a  tenant  in  said  property,  under  a  monthly  rental  of  $60,  which  was 
paid  irregularly,  but  at  times  considerably  in  advance.  It  further  ap- 
peared that  plaintiff  received  for  such  payments  receipts  signed  ^' 
the  testator,  some  of  whidi,  covering  the  dates  of  the  notes  in  suit, 
were  produced  upon  the  trial.  It  was  the  contention  of  the  defend- 
ants, as  appears  from  the  cross-examination  of  the  witnesses,  that 
the  testator  was  in  the  habit  of  giving  notes  as  well  as  receipts  to 
cover  advance  payments  of  rentals,  and  a  witness  for  plaintiff  ad- 
mitted that  he  had  received  from  testator  on  one  occasion  such  a  not«. 
and,  to  use  his  own  language,  had  "lived  it  out,"  meaning  that  be  had 
gotten  the  rental  covered  thereby,  and  that  the  note  was  simply  se- 
curity in  case  the  demised  premises  were  in  the  meantime  de^it^ed 

Evidently  the  court  got  the  impression  that  the  notes  sued  upon 
were  of  like  tenor,  but  erroneously  so  in  my  opinion.  In  the  first 
place,  plaintiff  contended  that  the  notes  represented  loans  to  the  de- 
ceased and  not  advance  payment  of  rents.   The  presumptions  whidi 
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went  widi  the  production  of  the  notes,  and  the  proof  of  nonpayment 
thereof,  together  with  the  rent  receipts,  were  not  sufficiently  met  by 
the  testimony  elicited  on  cross-examination  of  the  one  witness  called 
in  behalf  of  defendant  to  warrant  the  judgment  appealed  from.  To 
be  sure,  the  notes  are  stale ;  they  were  never  presented  to  the  deceased 
in  his  lifetime ;  and,  while  these  are  circumstances  that  in'  themselves 
are  not  indicative  of  fair  and  honest  dealing,  they  should  be  considered 
only  on  the  whole  case,  after  defendants  have  submitted  proof  in 
furtherance  of  their  defense  of  payment. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  $30 
costs  to  appellant  to  abide  the  event.  All  concur. 


PBOGTOB  T.  BROWN  et  aL 

(Supreme  Oonrt,  Appellate  Division,  First  Department   May  4,  101.7.) 

Action  «=9B0(^ — Mibjoikdbb — ^Pabtim  DErENOAMT. 

Id  action  against  members  of  brokerage  firm  for  fraudulently  misrepre- 
senting value  of  bonds  sold,  allegations  that,  after  the  Junior  member 
left  tbe  Orm,  the  remaining  members  made  representations  to  induce 
plaintiff  not  to  Bue,  does  not  state  a  second  cause  of  action,  antborizing 
dismissal  of  tbe  cmnplaiBt  as  to  the  Junior  member  becanae  of  misjoinder 
of  causes  of  actltHi,  since  there  is  no  aU^tlon  that  plalntlfl  was  indoced 
by  these  representations  not  to  bring  suit,  or  that  they  caused  him  addi- 
tional damage. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent.  Dig.  |S  526,  62S,  530,  545.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charles  E.  Proctor  against  Gardner  W.  Brown  and  others. 
From  an  order  sustaining  the  demurrer  of  defendant  Brown,  and  dis- 
missing the  complaint  as  to  him,  plaintiff  appeals.  Reversed,  with  di- 
rections. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  SMITH,  PAGE,  and 
DAVIS,  JJ. 

Charles  O.  Maas,  of  New  York  City,  for  appellant. 
William  C.  Cammann,  of  New  York  City,  for  respondent 

SMITH,  J.  The  Special  Term  has  held  that  this  complaint  states 
two  causes  of  action,  affecting  different  parties  defendant,  and  there- 
fore improperly  joined.  The  three  defendants,  Morse,  Clarke,  and 
Brown,  prior  to  September,  1910,  ccmstituted  the  firm  of  Charles  A. 
Morse  8c  Co.,  and  were  engaged  in  business  as  stock  and  bond  brokers. 
The  plaintiff  alleges  that  in  1909  he  purchased  of  the  said  firm  $50,000 
of  Tilton  Mills  bonds,  and  that  said  purchase  was  made  upon  their 
false  representations  in  material  matters  affecting  the  value  of  said 
bonds ;  that  the  said  bonds  were  worthless,  and  that  the  plaintiff,  in 
making  said  purchase,  relied  upon  such  representations,  and  was  there- 
by damaged.  In  the  thirteenth  paragraph  of  the  complaint  the  plain- 
tiff further  alleges  that  after  September,  1910,  and  after  the  defendant 
Brown  had  left  the  firm,  the  defendants  Morse  and  Clark,  "for  the  pur- 
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pose  of  further  deceiving  the  plaintiff,  and  of  calming  his  fears  as  to 
the  investment  that  had  been  made  by  him,"  made  certain  other  false 
and  fraudulent  representations  in  respect  of  said  bonds.  Hie  plaintiff 
further  alleges  that  he  believed  those  statements  and  representations  to 
be  true,  and  that  they  were  made  "to  induce  the  [»laintiff  to  remain 
content  with  his  investment,  and  not  to  bring  suit  against  defendants  by 
reason  of  their  fraud  perpetrated  upon  him."  The  statement  of  the 
representations  made  after  the  defendant  Btown  left  tlie  firm  is  claimed 
by  the  defendant  to  constitute  a  second  cause  of  action,  improperly 
joined  with  the  first  cause  of  action  because  of  the  fact  that  the  de- 
fendant Brown  was  in  no  way  comiected  therewith. 

We  are  unable  to  find  in  the  matters  alleged  to  have  occurred  after 
September,  1910,  the  elements  of  a  cause  of  action.  It  is  true  that  die 
false  representations  are  stated,  and  their  purpose  to  induce  the  plain- 
tiff to  remain  content  with  his  investment,  and  not  to  bring  suit  against 
defendants  thereupon.  There  is  no  allegation,  however,  that  the  plain- 
tiff was  induced  by  these  representations  not  to  bring  action  for  the 
fraud  theretofore  existing,  nor  is  there  any  all^^ation  that  by  reason  of 
such  false  representations  the  plaintiff  has  suffered  any  damage  what- 
ever. The  court  catmot  assume  that  the  plaintiff  would  have  been  in  a 
better  condition  if  action  had  been  more  promptly  brought,  and  can- 
not assume  that  the  damages  which  would  naturally  follow  frcnn  the 
fraud  practiced  upon  him  m  1909  have  been  in  any  \vay  enhanced  by 
the  fraud  practiced  upon  him  after  Brown  left  the  firm.  Even  though 
plaintiff  had  alleged  that  he  refrained  from  bringing  action  against  the 
defendants  in  reliance  upon  such  representations,  he  has  failed  to  al- 
lege any  injury,  therefrom,  which  is  a  necessary  element  in  an 
action  for  fraud.  With  these  two  necessary  allegations  lacking,  it  can- 
not be  held  that  a  second  cause  of  action  is  stated.  The  matters  all^d 
could  not  be  proven  upon  ^e  trial,  and  were  improperly  included  in  the 
complaint. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  plaintiff's  motion  for  jud^ent  granted,  with  $10  costs, 
with  leave,  however,  to  defendant  to  withdraw  demurrer  and  answer, 
on  payment  of  costs  of  the  demurrer  in  this  court  and  Special  Term. 
Order  filed.  AU  concur. 


VAN  INOEN  T.  JBWISH  HOSPITAL  OF  BBOOKLYN. 
(Supreme  Court,  Trial  Term,  Kings  County.   April  T,  1917.) 

1.  GHABiTiEa  <Jf=>45(2) — LiABiLirr  fob  Tom's. 

A  charitable  corporation  Is  liable  for  Its  servant's  negligence,  exoeitt  to 
Its  beneQdarles  and  patients. 
[Ed.  Note. — For  other  cases,  see  Charities,  Cent  Dig.  |  103.] 

2.  Hospitals  ®=»7 — Habilitt  of  EMPLorfia. 

The  driver  of  a  hospital  ambulance  la  personally  liable  for  negligently 
Injuring  a  person,  although  the  hospital  Is  a  diaritable  orgRnlutlon  and 
he  was  respondiiig  to  a  city  police  call. 

CEd.  Note^For  other  cases,  see  Hospitals.  Cent.  Dig.  1 18.]  
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8.  Ghabitibb  <S3>45(2}— NBGLiarifT  ambuiiutob  Dkethtg — Answeuno  City 

PoucB  Call. 

A  charitable  hospital  Is  liable  where  Its  ambulance  driver  neglli^otly 
ran  over  a  person  while  answering  a  dty  police  call,  espedally  where 
the  city  paid  It  for  snch  services. 

[Ed.  Note. — For  other  cases,  see  Charities.  Cent  Dig.  |  108.] 

Action  by  Catherine  £.  Van  Ingen  against  the  Jewish  Hospital  of 
Brooklyn.  General  verdict  for  plaintiff  ordeiled  upon  a  special  jury 
verdict. 

Caldwell  &  Holmes,  of  Brooklyn  (Frank  W.  Holmes,  of  Brooklyn, 
of  counsel),  for  plaintiff. 

Amos  H.  Stephens,  of  New  York  City  (Benjamin  C.  I^er,  of  New 
York  City,  of  counsel),  for  defendant. 

CROPSEY,  J.  The  plaintiff  was.  injured  while  riding  in  an  auto- 
mobile on  a  public  highway.  This  machine  was  run  into  by  an  am- 
bulance belonging  to  the  defendant  and  in  charge  of  its  servant.  The 
plaintiff  has  had  a  verdict,  the  jury  finding  that  the  negligence  of  the 
defendant's  servant,  in  charge  of  the  ambulance,  was  the  cause  of 
the  collision.  The  verdict  is  amply  supported  by  the  proof,  and  is 
proper,  unless  &e  defendant  is  immune  from  liability.  That  ques- 
tion arises  on  motions  made  to  dismiss  the  complaint  or  direct  a  ver- 
dict for  the  defendant,  decision  on  which  was  reserved. 

The  claim  of  the  defendant  to  exemption  from  liability  is  twofold : 
(1)  Because  it  is  a  charitable  corporation;  and  (2)  because  at  the 
time  of  the  accident  it  was  performing  a  governmental  duty  for  the 
city  of  New  York.  The  defendant  is  a  charitable  organization,  main- 
taining a  hospital  in  which  the  poor  are  treated  without  charge  and 
in  which  those  who  can  afford  it  are  required  to  pay,  and  also  owning 
and  operating  two  ambulances.  These  are  in  charge  of  its  employes 
and  are  used  for  its  purposes,  and  also  to  respond  to  city  calls,  given 
through  the  police  department  under  an  arrangement  by  which  the 
defendant  receives  $3,(XX)  a  year  from  the  city  for  doing  that  work. 
At  the  time  of  the  accident  the  ambulance  was  respondmg  to  a  call 
sent  in  by  the  police  department. 

The  defendant  cites  Noble  v.  Hahnemann  Hospital,  112  App.  Div. 
663,  98  N.  Y.  Supp.  605,  as  authority  for  both  its  claims,  and  it  is 
a  fact  that  the  opiniwi  in  that  case  does  discuss  both  questions,  and 
does  say  that  the  defendant  is  not  liable  because  it  is  a  charitable  cor- 
poration and  because  it  was  engaged  in  governmental  work.  The  de- 
cision seems  to  have  gone  upon  the  first  ground,  the  court  saying  (112 
App.  Div.  665,  98  N.  Y.  Supp.  606) : 

"The  defendant  being  a  beneTOlent  Institution  and  no  financial  benefit  ac- 
cruing to  Its  directors  or  managers,  we  thjnk  the  doctrine  of  respondeat  su- 
perior does  not  apply." 

After  having  thus  decided  the  case,  the  opinion  continues  on  to  say 
that  the  defendant  was  performing  an  act  for  the  city,  of  a  govern- 
mental character,  and  hence  was  not  liable.    The  first  ground  stated 
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in  the  opinion  has  been  held  repeatedly  not  to  be  the  law,  and  the  sec- 
ond ground  we  submit  is  equally  unsound. 

[1]  That  a  charitable  corporation  is  liable  in  this  state  for  the  neg- 
ligence of  its  servants  is  no  longer  open  to  question.  The  only  excep- 
tion is  in  the  case  of  beneficiaries  or  patients.  Kellogg  v.  Church 
Charity  Foundation,  128  App.  Div.  214,  215,  218,  112  N.  Y.  Supp- 
566,  and  cases  citeii;  Schloendorff  v.  New  York  Hospital,  211  N.  Y. 
125,  105  N.  E.  92,  52  L.  R.  A.  (N.  S.)  505,  Ann.  Cas.  1915C,  581.  In 
the  case  of  beneficiaries  it  is  held  that  they  are  deemed  to  have  waived 
any  claim  by  accepting  the  benefit  of  the  charity,  even  though  they 
were  not  voluntary  recipients  of  it.  And  this  rule  has  been  carried 
so  far  as  to  hold  that  a  criminal,  sentenced  tinder  the  law  to  an  in- 
stitution not  maintained  by  the  munidpali^,  cannot  recover  for  in- 
juries sustained  while  there,  caused  by  Ae  negligence  of  its  employes. 
Corbett  v.  St.  Vincent  Industrial  School,  79  App.  Div.  334,  79  N.  Y. 
Supp.  369,  affirmed  177  N.  Y.  16,  68  N.  E.  997.  As  to  outsiders,  its 
liability  is  the  same  as  that  of  any  other  person  or  corporation.  Hord- 
em  V.  Salvation  Army,  199  N.  Y.  233,  92  N.  E.  626,  32  L.  R.  A. 
(N.  S.)  62,  139  Am.  St.  Rep.  889;  Kell(^g  v.  Church  Charity  Founda- 
tion, 203  N.  Y.  191,  96  N.  E.  406,  38  L.  R.  A.  (N.  S.)  481,  Ann.  Cas. 
1913A,  883. 

The  plaintiff  her^n  was  not  a  patient  or  beneficiary  of  the  defend- 
ant, so  the  latter  cannot  escape  liability  because  it  is  a  charitable  body. 
Whether  defendant  is  immune  when  engaged  in  a  governmental  work 
is  a  different  question,  and  yet  the  principle  underlying  both  ques- 
tions is  much  the  same.  And  that  is  whether  the  rule  respondeat  su- 
perior applies.  In  the  case  of  a  beneficiary  that  rule  applies,  but  a 
recovery  is  denied  on  the  theory  of  a  waiver  by  the  patient.  If  the 
rule  also  applies  when  the  work  being  done  is  governmental  in  its 
nature,  then  the  defendant  is  liable.  Why  should  it  not  apply  ?  The 
fact  that  charitable  institutions  are  relieved  from  liability  to  free 
patients,  only  on  the  theory  of  waiver  of  claim  and  not  because  the 


even  where  such  corporations  are  engaged  in  governmental  work, 
that  rule  applies.  Caring  for  a  charity  patient  in  a  hospital  is  doing 
government^  work  just  as  much  as  operating  an  ambulance  to  bring 
him  there.  As  there  would  be  a  liability  to  such  a  patient  but  for  his 
waiver,  and  as  there  is  no  waiver  in  the  case  of  a  stranger,  there  must 
be  a  liability  to  them  for  the  negligent  acts  of  the  corporation's  serv- 
ants. 

There  is  no  authority  in  this  state  determining  this  question,  unless 

the  language  in  Noble  v.  Hahnemann  Hospital,  112  App.  E^v.  663. 

665,  666,  98  N.  Y.  Supp.  605,  which  seems  to  be  obiter,  be  deemed 

such.   That  language  is  (112  App.  Div.  666,  98  N.  Y.  Supp.  607): 

"The  defondant  Is  the  agent  or  r^resentatlve  of  the  dty,  and  Oie  same 
priuclpte  which  gives  freedom  from  liability  to  the  city  is  also  effectlre  to 

exonerate  the  hosyital  corporatl<m." 

But  is  this  sound?  Does  that  statement  correctiy  state  the  law? 
Municipalities  are  held  to  be  immune  from  liability  for  the  negli- 
gence of  their  servants  only  when  they  are  engaged  in  the  perform- 


rule  respondeat  superior 


would  seem  to  show  that, 
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ance  of  some  governmental  work,  and  then  ofily  for  one  of  two  rea- 
sons, either  that  the  act  done  was  ultra  vires,  or  that  the  employe 
doing  it  was  not  the  servant  of  munidpaliQr,  and  so  the  doctrine 
of  respondeat  superior  did  not  apply.  Dillon  on  Municipal  Corpora- 
tions (Sth  Ed.)  §§  16S5-1664;  Maxmilian  v.  Mayor,  62  N.  Y.  160, 
20  Am.  Rep.  468;  Lefrois  v.  County  of  Monroe,  162  N.  Y.  563,  57 
N.  E.  185,  50  L.  R.  A.  206.  The  exemption  under  the  latter  ground 
is  not  based  merely  upon  the  nature  and  character  of  the  work  being 
done.  If  it  were,  the  person  actually  doing  it  would  be  immune,  but 
that  is  not  so.  While  a  municipality  is  not  liable  for  the  negligent 
acts  of  a  member  of  its  police  or  fire  departments,  although  committed 
in  the  performance  of  his  duty  (Smith  v.  City  of  Rochester,  76  N.  Y. 
506,  513:  Gaetjens  v.  City  of  N.  Y.,  132  App.  Div.  394,  116  N.  Y. 
Supp.  759 ;  Mayor,  etc.,  of  City  of  N.  Y.  v.  Workman,  67  Fed.  347, 
14  C.  C.  A.  530;  Woodhull  v.  Mayor,  etc.,  150  N.  Y.  450,  44  N.  E. 
1038;  Wilcox  v.  City  of  Rochester.  190  N.  Y.  137,  82  N.  E.  1119, 
17  L.  R.  A.  [N.  S.]  741,  13  Ann.  Cas.  759),  the  policeman  or  fireman 
in  question  is  personally  liable  (Morse  v.  Sweenie,  15  Bradwell  15  111. 
App.  486;  Nowell  v.  Wright,  3  Allen  (Mass.)  166,  80  Am.  Dec.  62; 
Butterfield  v.  Boston,  148  Mass.  544,  546, 20  N.  E.  113,  2  L.  R.  A.  H7). 
The  rule  is  correctly  stated  in  Moynihan  v.  Todd,  188  Mass.  301,  at 
page  305,  74  N.  E.  3^7,  at  page  369,  108  Am.  St.  Rep.  473 : 

"For  a  personal  act  of  mlsfeasanw,  we  are  of  opinion  that  a  party 
should  be  held  liable  to  one  Injured  by  It,  as  well  when  in  the  pwfomience  of 
a  puUlc  duty  as  when  otlierwise  engaged." 

This  principle  is  involved  in  the  cases  dealing  with  the  liability  for 
a  dangerous  condition  of  the  highway  in  a  town.  Formerly  a  town 
was  not  liable  for  the  condition  of  its  highways  (People  ex  rel.  Van 
Keuren  v.  Town  Auditors,  74  N.  Y.  310),  but  the  highway  commis- 
sioners were  liable  when  funds  were  available  (Hover  v.  Barkhoof,  44 
N.  Y.  113;  Bennett  v.  Whitney,  94  N.  Y.  302,  306).  A  statute  was 
■  then  passed  making  towns  liable,  and  that  was  upheld  (Flansburg  v. 
Town  of  Elbridge,  205  N.  Y.  423,  98  N.  E.  750.  41  L.  R.  A.  [N.  S.] 
546) ;  but  the  highway  commissioners  also  are  liable  for  their  neglect 
(Campbell  v.  Powers,  155  App.  Div.  862,  140  N.  Y.  Supp.  675;  Monk 
v.  Town  of  New  Utrecht,  104  N.  Y.  552,  557,  11  N.  E.  268). 

[2]  So,  regardless  of  the  work  in  which  he  was  engaged  at  the  time, 
it  is  clear  that  the  defendant's  chauffeur  in  charge  of  its  ambulance 
would  be  personally  liable  for  his  negligent  act  which  injured  the 
plaintiff. 

[3]  The  exemption  from  liability  of  a  municipality  for  acts  which 
are  not  ultra  vires  is  based  on  the  proposition  that  the  rule  respondeat 
su|>erior  does  not  apply  to  acts  of  its  employes  done  in  carrying  out  the 
obligations  of  the  state  at  large  in  the  perfonnance  of  its  governmen- 
tal functions,  that  in  the  doing  of  that  work  the  employes  are  not  the 
servants  of  the  municipality,  but  of  the  people  or  the  public  generally, 
and  are  not  performing  any  services  for  it.  Maxmilian  v.  Mayor,  62 
N.  Y.  160,  20  Am.  Rep.  468.  The  fact  {hat  such  service  is  not  for  the 
benefit  of  the  municipality,  and  that  the  lattet  realizes  no  profit  from 
it,  is  also  mentioned. 
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These  reasons  do  not  apply  to  an  individual  or  corporation  doing 
governmental  work.  If  they  did,  they  should  apply  equally  whether 
the  services  were  rendered  at  the  request  of  the  municipality  or  volun- 
tarily assumed  without  such  request.  And  then  it  would  follow  that 
an  individual  would  not  be  liable  for  his  servant's  negligence,  if  the 
servant  was  performing  for  him  an  act  of  charity.  But  this  is  not  the 
law.  The  reverse  is  true,  and  the  employer  would  be  liable  in  the  case 
assumed.  Kellogg  v.  Church  Charity  Foundation,  128  App.  Div.  214, 
217,  112  N.  Y.  Supp,  566.  The  servant  of  an  individual  or  corpora- 
tion, charitable  or  otherwise,  is  not  an  employe  of  the  public  merely 
because  he  is  performii^  for  his  master  some  governmental  function. 
He  is  the  servant  of  his  employer  while  doing  that  work,  just  the  same 
as  he  is  while  doing  other  work.  His  employer  has  the  right  to  direct 
and  control  him,  to  discharge  him  and  to  hire  another  in  his  place. 
Every  element  of  the  relationship  of  master  and  servant  exists  between 
them.  To  hold  that  it  does  not  would  be  contrary  to  the  fact,  and 
would  be  artxitrarily  making  fiction  take  its  place. 

The  defendant's  contention  would  lead  to  this  anomalous  result:  If 
an  individual  were  doing  the  work  here  in  question  for  the  municipal- 
ity, he  would  be  liable  if  he  personally  operated  the  ambulance  in  a 
negligent  manner,  but  not  if  he  hired  some  one  to  operate  it  for  him. 
A  person  is  liable  for  his  personal  act  of  negligence,  as  the  authorities 
previously  cited  show,  even  though  it  be  committed  in  the  performance 
of  a  governmental  function.  And  it  is  inconsistent  to  hold  that  he  is 
liable  for  his  own  negligent  act  and  is  not  liable  for  the  similar  act  of 
his  servant,  committed  in  doing  his  work  under  his  direction.  He 
should  be  equally  liable  for  both.  This  situation  can  never  arise  in  the 
case  of  a  municipality,  for  it  can  act  only  through  its  employes. 

The  rule  respondeat  superior  does  apply  in  all  cases  except  those  in 
which  a  branch  of  the  government  is  engaged  in  performing  a  purely 
public  service  which  is  imposed  upon  the  people  ^^enerally.  'niere  is  no 
reason  for  extending  the  exemption  from  liability.  And  this  as  espe- 
cially true  when,  as  here,  the  concern  doing  the  work  for  the  munici- 
pality is  paid  for  it.  The  defendant  receives  S3,000  a  year  from  the 
city  for  answering  such  ambulance  calls  as  are  sent  to  it,  the  ambu- 
lances being  used  also  for  the  private  purposes  of  the  defendant. 

Where  this  question  has  arisen  outside  this  state,  it  has  been  hdd 
that  the  employer  of  the  person  whose  negligence  caused  the  accident 
was  liable,  notwithstanding  the  act  was  committed  in  the  performance 
of  a  governmental  function.  Cases  involving  the  operation  of  diarity 
ambulances,  under  drcimistances  similar  to  those  in  this  case,  hold 
that  the  defendant  is  liable.  O'Connell  v.  M.  &  P.  Dist.  Telegraph  Co.. 
167  Ky.  468,  180  S.  W.  845,  L.  R-  A.  1916D,  508;  Green  v.  Eden,  24 
Ind.  App.  583,  56  N.  E.  240.  The  distinction  between  suing  the 
city  for  the  ne^igence  of  one  of  its  employes  and  a  private  corpora- 
tion, with  whom  the  city  has  made  a  contract  to  care  for  some  of  its 
property,  for  the  negligence  of  its  servants  is  pointed  out  in  Gartland 
v.  New  York  Zoological  Society,  135  App.  Div.  163,  171,  120  N.  Y. 
Supp.  24.  There  it  was  held  that  the  defendant  was  liable  for  the 
negligent  act  of  its  employ^  in  the  management  of  the  Aquarium  in 
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New  York  City,  it  having  contracted  with  the  city  to  care  for  that 
building.  The  powers  of  the  defendant  in  the  cited  case  to  employ 
help  are  set  forth,  and  their  scope  is  noted.  But  they  are  no  broader 
than  the  powers  of  the  defendant  in  the  instant  case,  for  those  are  ab- 
solute. As  the  court  there  aptly  said  (135  App.  Div.  171,  120  N.  Y. 
Supp.  30) : 

"No  public  officer  In  the  dty  of  New  York  has  any  such  power  aa  that 
over  his  subordinates.  Such  freed<Hn  of  action  la  now  reserved  solely  to  prl- 
Tate  employers." 

There  the  defendant  claimed  exemption  under  the  authorities  hold- 
ing the  city  not  to  be  liable,  but  the  court  said  (135  App.  Div.  171,  120 
N.  Y.  Supp.  31): 

"We  find  no  authority  to  sujftaln  the  claims  of  the  appellant,  and  we  think 
there  is  every  reason  why  we  should  reject  them.  It  controls  parts  of  the 
city  property  upon  which  it  states  It  receives  millions  of  vldtors  every 
year.  Its  control  over  such  prc^rty  and  holldlngs,  the  appointment,  direction, 
and  discharge  of  Its  employes,  Is  absolute.  With  this  power  it  should 
realize  Its  responsibilities  and  be  held  to  tiiat  measure  of  responsibility  which 
every  emidoyer  has  to  meet  under  the  law." 

The  same  may  well  be  said  of  this  defendant. 

While  the  city  is  not  liable  for  the  n^ligent  operation  of  its  fire  ap- 
paratus, a  fire  patnd  corporatitKi,  operating  pursuant  to  statute  a  serv- 
ice to  aid  in  extinguishu^  fires  and  in  preserving  proper^,  is  liable 
even  though  it  is  doing  the  city's  work,  and  has  issued  no  stock  and 
has  no  profits,  and  is  partly  supported  by  the  city.  Newcomb  v.  Bos- 
ton Protective  Dept.,  151  Mass.  215,  24  N.  E.  39,  6  L.  R.  A.  778; 
Bates  V.  Worcester  Protective  Dept.,  177  Mass.  130, 134,  58  N.  E.  274; 
Muhs.v.  Fire  Insurance  Salvage  Corps,  89  App.  Div.  389,  85.  N.  Y. 
Supp.  911. 

There  is  no  good  reason  why  the  defendant  should  not  be  held  lia- 
ble for  the  n^ligent  acts  of  its  chaufl'eur.  It  is  in  an  entirely  different 
situation  than  a  municipality.  The  defendant  was  not  obliged  to  un- 
dertake the  performance  of  the  governmental  functions.  It  was  free 
to  undertake  the  work  or  not,  as  it  wished.  It  was  not  required  to  do 
it  for  the  city.  Having  volimtarily  assumed  the  work,  it'  should  not  be 
exempt  from  liability  for  the  acts  of  its  employes.  This  should  be  so, 
if  the  work  was  done  without  pay.  And  there  is  greater  reason  for 
enforcing  its  liability  when  it  is  paid  for  rendering  the  service.  There 
is  no  hard^ip  to  die  defendant  in  enforcing  the  rule.  It  was  not 
obliged  to  maititain  the  ambulance  service  for  the  dty.  When  it  saw  fit 
to  do  so,  whether  for  profit  or  for  no  profit,  it  necessarily  assumed  a 
responsibility  which  included  a  liability  to  strangers  injured-  through 
the  carelessness  of  its  servants.  If  it  would  be  relieved  of  this  liability, 
it  should  not  operate  the  ambulance. 

The  reserved  motions  must  be  denied,  and  a  general  verdict  for  the 
plaintiff  ordered  upon  the  special  verdict  of  the  jury. 

Give  notice  of  settlement  of  order  to  be  entered. 


838 


164  Ninr  YORK  8DFPLBHBHT 


(Sup.  Cl 


liAWTON  T.  FAREELIi. 


(Supreme  Oonrt,  Appellate  Division,  Third  Department   May  2,  1917.) 

1,  YxnUB  <S=9ll — FAUE  lUFBISOKMEirr. 

Second  C^aas  Oltlea  lew  (Ccmaol.  Laws,  c.  B3)  f  242,  prorldes  that  the 
place  of  trial  Of  all  actions  against  cheers  of  the  dty  shall  be  the  county 
in  which  the  city  Is  idtoated.  Code  GIt.  Proc  |  983,  subd.  2,  provides 
that  an  action  against  a  public  officer  for  an  act  done  In  virtne  of  his 
office  must  be  tried  in  the  county  where  the  cause  of  action  arose.  Sec- 
ond Class  Cities  Ijaw,  S  142,  provides  that  the  members  of  the  police  de- 
partment In  criminal  matters  have  all  the  powers  of  peace  officers  and 
constables  In  every  part  of  the  state.  A  dty  policeman  made  an  arrest 
in  another  cotinty,  and  the  arrested  person  sued  for  false  Imprlsonmrat 
Held  that.  In  such  other  county,  the  policeman  acted  in  his  pnsonal, 
and  n<^  <^fctal,  capacity,  and  was  not  entitled  to  diange  of  venue  to  the 
county  whCTeln  the  city  ot  wbidi  he  was  a  policeman  was  sltoated. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent  Dig.  }  20.] 

2.  Vehttk  <©=>3 — Statutes — CoNBTBtrcriON. 

Second  Class  Cities  Law,  }  250,  provides  that  the  provisions  of  the  act 
shall  not  be  construed  aa  an  act  in  derogation  of  the  powers  of  the  state, 
and  section  2S1  provides  that  nothing  In  the  act  shall  be  constroed  to  re- 
peal any  statute  not  Inconsistent  therewith.  Held,  that  such  proTM(HU 
negative  the  repeal  of  Code  Civ.  Proc.  f  983,  subd.  2,  us  to  venue  of  ac- 
tions against  officers  of  a  <lty. 

[Ed.  NoC&— For  other  cases,  see  Venue,  Gent  Dig.  f  2J 

Kellogg,  P.  J.,  and  Cochrane,  J.,  dissenting. 

Appeal  from  Special  Term,  Albany  County. 

Action  by  Leon  I^awton  against  Bernard  J.  Farrell.  From  an  order 
denying  his  motion  for  change  of  venue,  defendant  appeals.  Affirmed. 
See,  also,  216  N.  Y.  527,  lU  N.  E.  50. 

Argued  before  KELLOGG,  P.  J„  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 
Thomas  H.  Guy,  of  Troy,  for  appellant. 
Wallace  H.  Sidney,  of  Centr^  Bridge,  for  respondent. 

WOODWARD,  J.  This  is  an  action  for  false  impriscmment,  orig- 
inating in  the  county  of  Schoharie,  where  the  defendant  served  a  war- 
rant in  a  bastardy  proceeding,  and  refused  and  neglected  to  permit  the 
plaintiff  an  opportunity  to  give  bail  to  a  magistrate  within  Schoharie, 
county,  but  insisted  on  taking  the  plaintiff  to  the  city  of  Troy,  where 
he  was  imprisoned  until  released  by  a  writ  of  habeas  corpus.  This 
motion  was  made  to  change  the  place  of  trial,  on  the  ground  that  under 
the  provisions  of  section  242  of  the  Second  Class  Cities  Law  the  de- 
fendant, who  is  a  police  officer  of  the  dty  of  Troy,  is  entitled  to  have 
the  action  tried  in  Renssdaer  county.  Section  242  provides  generally 
that  in  judicial  investigations  the  fact  of  residence  within  the  city  shall 
not  disqualify  judges,  jurors,  referees,  etc.,  and  then  adds: 

"The  place  of  trial  of  all  actions  and  proceedings  against  the  dty,  or  any  ot 
Us  oflicers,  boards  or  departments,  shall  be  the  county  in  whl<^  the  dtj  is- 
situated." 

And  the  defendant,  who  is  concededly  a  police  offioer  of  the  city  of 
Troy,  strenuously  urges  that  he  cannot  be  tried  in  Schoharie  county. 
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[1]  But  the  defendant  is  mistaken  in  the  law.  Subdivision  2  of  sec- 
tion 933  of  the  Code  of  Civil  Procedure  fixes  the  place  of  trial  in  a 
case  of  this  character ;  no  question  is  made  of  this,  except  as  it  is  claim- 
ed to  be  changed  by  the  provi^ons  of  section  242  of  the  Second  Class 
Cities  Law.  There  are  two  very  conclusive  reasons  why  the  defendant 
is  not  entitled  to  the  order  which  he  seeks.  One  of  them  is  that  he 
was  not  acting  as  a  policeman  of  the  city  of  Troy  in  executing  the  war- 
rant in  Schoharie  county.  Section  142  of  the  Second  Class  Cities  l^w 
provides  that  the  members  of  the  police  department,  other  than  sur- 
geons, in  criminal  matters  have  all  the  powers  of  peace  officers  under 
the  general  laws  of  the  state,  and  provides  certain  other  duties  in  re- 
spect to  local  ordinances ;  and  this  constitutes  the  duties  which,  as  po- 
licraien,  they  are  called  upon  to  perform  within  the  city.  It  then  pro- 
vides that  they  "shall  also  have,  in.  every  other  part  of  the  state,  in 
criminal  matters  all  the  powers  of  constables,  and  any  warrant  for 
search  or  arrest  issued  by  any  magistrate  of  the  state  may  be  executed 
by  them  in  any  p^n  of  the  state  according  to  the  tenor  thereof  without 
indorsement."  That  is,  outside  the  limits  of  the  city  they  cease  to  be 
officers  of  flie  dty,  and  are  invested  by  the  statute  with  the  powers  of 
constables  in  reference  to  criminal  matters.  Acting  as  a  peace  officer, 
outside  the  city,  he  is  acting  wholly  in  his  personal  capacity  (People 
ex  rel.  White  v.  Clinton,  28  App.  Div.  478,  479,  51  N.  Y.  Supp.  115, 
and  authorities  there  cited),  and  he  does  so  under  the  same  responsibili- 
ties as  would  attach  to  him  were  he  a  sheriff  or  a  deputy  sheriff  or  a 
constable. 

[2J  The  second  reason  is  that  the  Second  Class  Cities  Law  did  not 
contemplate  a  repeal  of  the  provisions  of  the  Code  of  Civil  Procedure. 
Section  250  of  the  act  provides  for  the  construction  of  the  same,  and 
declares  that  the  "provisions  of  this  chapter  have  reference  only  to  a 
city  of  the  second  class,"  and  "shall  be  construed  not  as  an  act  in  dero- 
gation of  the  powers  of  the  state  but  as  one  intended  to  aid  the  state 
in  the  execution  of  its  duties,  and  shall  be  liberally  construed  so  as 
to  carry  into  effect  the  objects  and  purposes  thereof,"  and  then  the 
following  section  provides  that: 

"NotMng  contained  in  this  chapter  shall  be  construed  to  repeal  any  statute 
of  the  state  or  ordinance  of  the  city  or  rule  or  regulation  of  the  board  of 
health,  not  inconsistent  with  the  provlalons  of  this  chapter,  and  the  same  shall 
remain  in  full  force  and  effect,  when  not  inconstst^t  with  the  provisions  ot 
this  diaptrar,  to  be  coustroed  and  operated  in  harmony  with  its  provisions,** 

Obviously,  where  a  police  officer  goes  outside  of  the  city  and  ex- 
ecutes a  warrant,  under  the  authority  given  by  section  142  of  the  Sec- 
ond Class  Cities  Law,  there  is  no  inconsistency  in  permitting  the  Code 
of  Civil  Procedure  to  govern  in  an  action  for  false  imprisonment  orig- 
inating in  an  adjacent  county.  If  the  act  of  false  imprisonment  had 
originated  in  the  city  of  Troy,  while  the  officer  was  engaged  in  per- 
forming some  of  his  duties  as  a  policeman,  it  may  be  that  there  would 
be  ground  for  holding  that  he  was  entitled  to  the  provisions  of  sec- 
tion 242  of  the  act;  but  we  are  clearly  of  the  opinion  that  his  char- 
acter as  an  officer  of  the  city  of  Troy  does  not  accompany  him  oul- 
side  of  that  jurisdiction.    To  the  laws  of  Schoharie  county  he  is  a 
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mere  peace  oflficer,  subject  to  tfie  same  conditions  which  would  prevail 
if  he  had  been  a  deputy  sheriff  of  Rensselaer  county,  instead  of  a 
member  of  the  police  force  of  the  city  of  Troy.  No  ffjod  reason  sug- 
gests itself  why  die  plaintiff,  a  citizen  of  Schoharie  county,  where 
the  false  imprisonment  had  its  inception,  should  be  denied  the  rig^it 
of  trial  in  his  own  county,  simply  because  the  warrant  was  given  to 
a  policeman  of  the  city  of  Troy  for  execution,  rather  than  to  a  deputy 
sheriff,  and  the  provisions  of  section  1  of  article  1  of  the  state  Con- 
stitution would  seem  to  guarantee  him  this  privilege,  which  belonp, 
under  the 'provisions  of  secticMi  983  of  the  Code  of  Civil  Procedure, 
to  citizens  generally. 
The  order  appealed  f  nxn  should  be  affirmed,  with  costs. 

LYON  and  SEWELL.  JJ.,  concur. 

COCHRANE,  J.  (dissenting).  The  defendant  was  unquestionably 
an  officer  of  the  city  of  Troy.  In  executing  the  warrant  against  the 

plaintiff,  he  was  acting  as  such  officer,  and  by  virtue  of  his  office. 
Therefore,  under  section  242  of  the  Second  Class  Cities'  Law,  the  de- 
fendant has  a  right  to  have  the  action  tried  in  Rensselaer  count)'. 
I  disagree  with  Mr.  Justice  WOODWARD  as  to  the  effect  of  section 
142  of  the  Second  Class  Cities  Law.  That  section  describes  and  de- 
fines the  powers  which  police  officers  have,  not  only  in  their  own  city, 
but  "in  every  other  part  of  the  state."  The  section  enlarges  rather 
than  restricts  their  powers.  A  police  officer  may,  as  in  this  case,  go 
outside  of  his  city,  and  pursue  with  a  warrant  an  offending  citizen, 
and  apprehend  him  anywhere  within  the  state ;  and  in  doing  so  he 
does  not  cease  to  be  a  policeman.  And  because  section  142  gives  him 
the  power  of  a  constable  outside  his  own  city,  that  does  not  make 
.him  any  the  less  an  officer  of  the  city  he  is  serving.  In  the  very  na- 
ture of  things,  his  duty  as  such  an  officer  of  the  city  must  take  him 
to  different  parts  of  the  state  for  the  purpose  of  apprehending  the 
perpetrators  of  crimes  committed  wi&in  his  city,  but  who  have  passed 
beyond  the  limits  thereof.  In  this  instance  the  defendant  was  execut- 
ing a  warrant  issued  by  a  magistrate  of  his  own  city,  charging  the 
defendant  with  an  offense  pertaining  to  that  city,  and  it  seems  to  me 
he  was  clearly  acting  as  a  policeman  of  that  city.  If  he  was  not  an 
officer  of  that  city,  of  what  division  of  the  state  was  he  an  officer? 
It  is  stated  in  the  prevailing  opinion  that  he  ceased  to  be  an  officer 
of  the  city,  and  was  vested  by  the  statute  with  the  power  of  a  consta- 
ble ;  but  as  a  constable  he  must  have  been  an  officer  of  some  political 
subdivision  of  the  state. 

It  seems  to  me  that  section  242  of  the  Second  Class  Cities  Law 
repeals  section  983  of  the  Code  of  Civil  Procedure,  so  far  as  the  latter 
statute  is  inconsistent  with  the  former.  It  is  the  policy  of  the  law 
that  the  place  of  trial  of  all  actions  against  the  officers  of  a  city  of 
the  second  class,  arising  out  of  their  official  acts,  shall  be  in  the 
county  in  which  such  city  is  situated;  and  if  the  defendant  is  in- 
cluded within  that  provision  of  the  law,  he  is  entitled  to  avail  himself 
thereof,  even  though  those  who  perform  corresponding  duties,  but 
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who  are  not  officers  of  a  second  class  city,  are  not  included  within  any 

corresponding  statutory  provision.  The  wisdom  or  reasonableness  of 
the  statute  is  a  question  for  the  Legislature,  and  not  for  the  courts. 


(Snpieme  Court,  Special  Ivrm,  Kings  County.   April  16,  191T.) 
1.  Municipal  Cobpobations  «=:»306— Publio  Ikpbovkuxnts— Awahdb— Ab- 

SES8HZNTS — SCT-OfF — PbESUMPTTONB. 

Unless  power  In  tbe  dty  to  set  off  against  an  award  the  assesMuent 
made  npon  the  property  is  plainly  slven,  It  cannot  be  ezerdsed,  and  any 
doubt  must  be  construed  in  lajot  of  the  property  owner  and  against  tbe 

dty. 

[Ed.  Note.— For  other  cases,  see  Mtmldpal  Coiporatloas,  Cent.  Dig.  |! 
W9-051,  1058,  1059.1 

'2.  Statutes  ^=>1R1(2) — Conbtbuction — Pbouotion  of  Injustice. 

A  statute  must  be  construed  so  as  not  to  prinnote  Injustice. 
[Ed.  Note.— For  other  cases,  see  statutes.  Cent.  IMg.  H  ^1 

3.  HrmicipAi.  OoBPORATiona  <s=^5S6 — Pubijo  lupBOTEHKma — Special  As- 

SBSsuBitTS— Liability  or  Owkee. 

Where  an  assessment  was  laid  against  unknown  owners  of  land,  the 
owner  was  not  personally  bound  to  pay  It 

[Ed.  Note. — ^For  other  cases,  see  Municli»l  jCorporatlons,  Cent  Dig.  H 
1304-1306.] 

4.  Municipal  Cobpobations  ^=»396 — Public  Impboveueitts — Awaxds — As- 

sessments— Set-Oft — Pbesumptions. 

Laws  1915,  c.  606,  8  1,  amending  Greater  New  York  Charter  (Laws  1901, 
c.  466)  I  988,  giving  a  property  owner  who  has  an  award  for  land  taken, 
and  who  is  assessed  for  benefits,  the  right  to  apply  to  have  the  award 
set  off  against  his  assessment,  and  farther  empowering  the  dty  wlthont 
the  assent  of  sncta  person  to  set  off  the  assessment  against  the  awai^. 
Is  onjnst  discriminatory,  and  Illegal,  and  a  prop«tr  owner  is  entlUed  to 
Ills  award  without  a  artroff  In  ftivor  of  the  dty  for  the  asseasmoit 

[Ed.  Note.— fiVn-  othw  cases,  see  Unnidpal  Corporations,  Cent  Dig.  H 
919-951.  loss,  1059.] 

Application  by  William  H.  Nunez,  for  payment  of  an  award  in  pro- 
ceedings to  acquire  title  to  West  Thirteenth  street,  from  Eighty-Sixth 
street  to  Gravesend  Bay,  borough  of  Brooklyn.   Application  granted. 

Merle  I.  St.  John,  of  New  York  City,  for  the  motion. 
Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  (Andrew  C.  Troy 
and  Paul  Jcmes,  both  of  New  Yoric  City,  of  counsel),  opposed. 

CROPSEY,  J.  This  application  is  the  usual  one  for  payment  of 
an  award  made  to  unknown  owners.  The  court  took  the  proof  in- 
stead of  sending  the  matter  to  a  referee.  The  practice  of  referring 
such  matters  is  unnecessary,  involves  delay,  and,  unless  they  are  sent 
to  the  official  referees,  causes  the  property  owner  additional  expense. 
Only  a  few  minutes  is  required  to  take  all  the  proof.   'Hie  petitioner 
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has  established  his  right  to  the  awards.  This  is  not  disputed.  The 
only  controversy  arises  over  the  city's  contention  that  the  awards 
should  be  ap^ied  in  partial  payment  of  an  assessment  for  benefit  laid 
in  this  proceeding  against  property  which  belonged  to  petitioner's 
predecessor  in  title. 

At  the  time  of  the  makiiu;  of  the  awards  and  assessment  Andrew  G. 
Cropsey  was  the  owner  of  the  property  taken  and  of  the  property 
assessed,  though  both  the  awards  and  tfte  assessment  were  made  in 
the  name  of  unknown  owners.  Later  petitioner  became  the  owner  of 
the  awards  and  of  the  property  covered  by  the  assessment,  and  still 
later  sold  the  property  subject  to  the  assessment.  He  does  not  now 
own  the  property  that  is  assessed,  but  is  entitled  to  the  awards.  The 
question  is.  Can  the  city  offset  them  against  tlie  assessment? 

The  question  was  considered  by  this  court  in  Matter  of  Jones,  96 
Misc.  Rep.  32,  160  N.  Y.  Supp.  33,  which  construed  the  effect  of  sec- 
tion 1007  of  tlie  Greater  Charter  as  it  read  i»ior  to  the  general 
amendment  of  1915,  which  repealed  all  the  sections  relating  to  the 
opening  of  streets,  etc.,  and  enacted  others  in  their  stead  (Laws  1915, 
c.  606).  That  section  on  its  face  gave  no  authority  to  the  city  to  set 
off  an  award  against  an  assessment.  It  merely  provided  that  the 
city  could  not,  in  certain  situations,  demand  interest  on  the  assess- 
ment. That  it  was  never  intended  that  this  section  should  have  any 
other  effect  or  be  given  any  different  meaning  is  made  plain  by  a  con- 
sideration of  its  origin.  It  was  first  enacted  by  Laws  of  1839,  c.  209, 
§  8,  and  in  substantially  the  same  language  as  later  appeared  in  sec- 
tion 1007  of  the  charter.  It  was  carried  unchanged  into  the  New 
York  Consolidation  Act  (Laws  1882,  c,  410,  §  999),  and  then  into  the 
charter.  When  it  was  first  enacted,  the  situation  concerning  the  pay- 
ment of  awards  and  assessments  was  prescribed  by  tiie  Revised  Laws 
of  1813,  c.  86.  Awards  were  not  payable  until  four  months  after 
confirmation  of  the  report  (section  183),  while  assessments  became  a 
lien  at  once  and  were  payable  "on  demand,"  and  if  not  paid  within 
30  days  after  confirmation  of  the  report,  resort  could  be  had  to  dis- 
tress and  sale  (section  186);  diat  is,  an  assessment  became  due  and 
payment  of  it  could  be  enforced  long  before  the  award  was  payable. 

The  amendment  of  1839  was  to  meet  this  situation,  and  while  it 
made  no  change  in  the  time  of  payment  of  either  awards  or  assess- 
ments, it  prevented  the  city  frcwn  demanding  interest  under  certain 
conditions.  The  amendment  was  manifestly  intended  to  aid  the 
property  owner,  and  not  to  give  any  additional  rights  to  the  dty.  It 
prevented  the  city  from  collecting  interest  on  &e  assessment,  except 
on  the  excess  of  the  amount  the  property  owner  was  to  pay  over  and 
above  the  amount  he  was  to  receive — 

"for,  or  In  consequence  of  any  Intervening  time  between  tbe  period  fixed  for 
the  receipt  of  the  amount  of  benefit  and  advantace,  and  tbe  payment  of  tbe 
amount  of  loss  and  damage." 

The  intent  of  this  amendment,  especially  in  view  of  the  situation 
that  existed  and  that  has  been  referred  to,  seems  to  be  clear.  It  was 
to  prevent  a  property  owner  from  being  charged  any  interest  on  his 
assessment,  except  on  the  excess  of  it  above  tbe  award,  until  his  award 
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was  payable.  But  the  result  in  this  matter  is  not  aifected,  if  it  be 
construed  to  mean  that  no  interest  shall  be  charged  until  the  award 
is  actually  paid,  or  tiiat : 

"The  party  In  whose  favor  an  award  was  made  should  have  the  benefit  of  the 
application  of  bts  award  In  extlngulshraent  or  redaction  of  the  assessment  ns 
of  the  date  the  assessment  was  levied,  or  would  otherwise  bare  drawn  Interest" 

— as  was  held  in  the  interest  of  the  pr<^>erty  owner.  Matter  of  Bank- 
ers Investing  Co.,  141  App.  Div.  591,  at  page  597,  126  N.  Y.  Supp. 
241,  at  page  247. 

The  purpose  and  intent  of  tfie  enactment  was  to  benefit  the  prop- 
erty owner,  and  under  any  construction  of  it,  that  result  followed. 
But  there  was  nothing  in  the  act  to  require  the  property  owner  to  ac- 
cept the  benefit.  Nor  was  it  intended  to  give  any  benefits  or  rights 
to  the  city.  The  property  owner  having  both  an  award  and  an  assess- 
ment could  save  money  under  that  amendment  This  was  true  until 
other  amendments  were  made,  changing  the  provisions  for  interest  on 
the  award.  When  the  change  was  made,  providing  that  an  award 
carried  interest  from  the  date  of  the  report,  there  was  no  longer  any 
reason  for  the  statute  in  question.  Its  original  purpose  could  not 
then  be  served.  Its  intended  usefulness  was  at  an  end.  And  it  would 
not  then  be  of  any  benefit  to  the  property  owner  if  the  rate  of  inter- 
est on  the  award  and  assessment  were  the  same. 

Under  the  present  provisions,  however,  interest  at  6  per  cent,  runs 
on  the  award  from  the  date  of  the  report  (section  981,  Charter),  and 
assessments  carry  no  interest  for  60  days  after  they  are  entered'  in 
the  comptroller's  books  (section  987,  Charter) ;  if  not  then  paid,  in- 
terest runs  at  7'  per  cent.,  and  is  calculated  from  the  date  the  assess- 
ment becomes  a  Hen  (section  987,  Charter),  which  is  10  days  after  it 
is  entered  for  collection  in  the  comptroller's  books  (section  159,  Char- 
ter, Laws  1901,  c.  466).  So,  in  every  case  now,  interest  on  an  award 
runs  for  a  considerable  period  before  it  b^fins  to  run  on  an  assess- 
ment. 

To  construe  the  provision  we  have  been  considering  as  gfiving  the 
city  the  right,  regardless  of  the  wishes  of  the  property  owner,  to  set 
.off  the  award  against  the  assessment  would  result,  in  many  cases,  in 
the  property  owner  losing  money.  This  would  be  true  in  every  case 
in  which  the  question  arose  before  the  interest  began  to  run  on  the 
assessment,  and  yi  many  cases  thereafter.  In  fact  the  construction 
the  city  would  place  upon  it  would  prevent  an  owner  frwn  collecting 
his  award,  although  it  was  due  and  payable,  if  he  owned  property 
which  was  to  be  assessed,  although  the  assessment  was  not  payable 
and  in  fact  may  not  have  been  determined.  This  situation  could  read- 
ily exist,  for  awards  are  frequently  confirmed  and  the  report  as  to 
assessments  sent  back  for  correction,  with  the  result  that  they  are 
not  deterrriined  till  months  after  the  confirmation  of  the  awards.  And 
even  if  the  assessments  are  confirmed  at  the  same  time  as  the  awards, 
as  they  carry  no  interest  for  two  months  thereafter,  while  the  awards 
carry  interest  from  the  date  of  the  report— that  is,  some  time  before 
the  confirmation — the  enforcement  of  the  city's  claim  would  cause 
a  loss  of  interest  to  the  owner,  unless  the  question  did  not  arise  until 
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SO  long  after  the  interest  had  commenced  to  run  on  the  assessments 
that  the  difference  of  1  per  cent,  in  the  rate  would  make  up  for  the 
amount  of  interest  earned  on  the  awards  during  the  time  the  assess- 
ments did  not  cany  any. 

In  only  one  case  to  which  the  court's  attention  has  been  called  has 
it  been  held  that  the  city  may  enforce  the  set-off,  or  rather  that  it 
operates  automatically  without  election  or  action  either  by  the  city  or 
property  owner.  In  most  of  the  cases  the  courts  were  construing  the 
provision  in  the  interest  of  the  property  owner  and  in  applications  by 
the  owner  in  which  he  sought  to  offset  the  award  against  the  assess- 
ment and  in  which  it  was  held  that  he  had  that  right.  Matter  of  City 
of  N.  Y.  (Church  Avenue),  91  App.  Div.  553,  87  N.  Y.  Supp.  123; 
Matter  of  Bankers  Investing  Co.,  141  App.  Div.  591,  126  N.  Y.  Supp, 
241 ;  Matter  of  Jackson  Steinway  Co,  v.  Prendergast,  142  App.  IMv. 
905,  126  N.  Y.  Supp.  1132. 

None  of  those  cases  holds  that  the  city  can  exercise  such  a  right 
of  set-off  against  the  wishes  of  the  property  owner.  The  only  one 
that  goes  to  that  extent  is  Matter  of  Fischer,  149  App.  Div.  618,  133 
N.  Y.  Supp.  1043.  That  decision  held  that  the  award  must  be  set  off 
against  the  assessment  as  of  the  date  the  assessment  became  payable, 
and  refused  to  allow  interest  on  the  award  after  that  date.  No  prior 
decision  required  such  a  ruling,  and  certainly  the  language  of  the 
statute  did  not,  especially  when  its  origin  is  known.  In  the  Fischer 
Case  the  awards  became  payable  on  January  5,  1911,  and  the  assess- 
ments on  January  10,  1911,  when  they  were  entered  for  collection. 
The  assessment  was  paid  on  March  11,  1911,  without  interest,  and 
payment  of  the  award  with  interest  was  demanded  and  refused.  The 
assessment  did  not  carry  interest,  for  it  was  paid  within  60  days  after 
it  became  payable  (sections  986,  987,  Charter,  adopted  by  ch^ter  606, 
Laws  of  1915,  prior  thereto  sections  1005,  1006). 

The  award  however  did  carry  interest  from  the  date  of  the  "report 
until  it  was  paid,  unless  that  was  longer  than  six  months  after  the  en- 
try of  the  order  confirming  the  report,  and  also  after  that  period  if  a 
proper  demand  was  made  (section  981,  Charter,  adopted  by  chapter 
606,  Laws  of  1915,  prior  thereto  secti<»i  1001). 

[1,2]  The  language  of  these  sections  is  very  plain  and  unmistaka- 
ble, and  it  aj^lies  to  all  property  owners.  The  Fischer  decision  made 
it  applicable  only  to  some  of  the  owners.  It  refused  to  allow  the  in- 
terest on  the  award  to  which  the  owner  of  the  award,  in  (XHnmon 
with  all  others,  was  entitled.  Unless  such  power  is  plainly  given,  it 
cannot  be  exercised.  It  cannot  be  inferred.  Any  doubt  or  uncertainty 
in  the  language  used  must  be  construed  in  favor  of  the  property  owner 
and  against  the  city.  Nehasane  Park  Ass'n  v.  Lloyd,  167  N.  Y.  431, 
436,  60  N.  E.  741 ;  Rochester  v.  I4th  Ward  Ass'n,  183  N.  Y.  23,  30, 
75  N.  E.  692;  Tomidcins  v.  Hunter,  149  N.  Y.  117,  122,  123,  43  N. 
E..  532.  A  statute  must  be  construed  so  as  not  to  promote  injostice. 
Hayden  v.  Pierce,  144  N.  Y.  512,  516,  39  N.  E.  638. 

[3]  In  the  instant  case  the  assessment  was  laid  against  "unknown" 
owners.  The  property  owner  was  not  therefore  personally  bound  to 
pay  it   Haight  v.  Mayor,  etc.,  City  of  N.  Y.,  99  N.  Y.  280,  1  N.  E. 
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883.  And  no  right  of  set-off  exists  unless  definitely  given  by  statute. 
Genet  v.  City  of  Briwklyn,  99  N.  Y.  296,  304,  1  N.  E.  777. 

Attention  has  been  called  to  the  fact  that  theVe  was  no  provision 
of  law  requiring  such  an  unjust  and  discriminating  result,  but,  had 
there  been,  it  would  have  been  illegal.  Since  the  Fischer  decision  and 
in  the  general  amendment  of  1915,  already  mentioned,  a  new  section, 
988,  was  adopted.  This  took  the  place  of  former  section  1007,  which 
has  been  discussed,  but  is  very  different  from  it.  This  new  section 
gives  the  property  owner  the  right  "at  any  time  prior  to  receiving  pay- 
ment of  the  award,"  to  apply  to  have  it  set  off  against  his  assessment — 

"and  thereupon  such  set-off  shall  be  made  as  of  the  date  of  tbe  entry  of  the 
assessment  for  collection.  If  the  award  exceed  the  assessment,  the  dty  shall 
be  liable  for  Interest  only  on  Uie  amount  of  such  excess.  If  the  assessment 
exceed  the  award,  tbe  owner  assessed  shall  be  liable  for  Interest  oo  the 
amount  of  such  excess  as  If  no  aet-ofl  had  been  made." 

If  a  property  owner  elected  to  obtain  such  a  set-off,  he  could  not 
be  heard  to  complain  that  it  was  not  fair.  And  if  this  was  the  only 
provision,  there  would  be  no  comment,  for  it  would  then  be  option^ 
with  the  owner.  But  the  same  new  section  contains  &e  further  pro- 
vision that: 

"The  dty  may,  without  the  assent  of  the  person  entitled  to  the  award,  set  off 
tlie  assessment  against  the  award.  Socb  set-off  shall  be  made  by  the  city  in 
the  same  manner  and  bare  the  same  effect  as  if  made  on  tbe  anv^cation  of 
the  person  entitled  to  the  award." 

This  new  section  does  not  provide  for  any  automatic  set-off.  It 
clearly  contemplates  that  there  shall  be  no  set-off  unless  either  the 
property  owner  or  Ae  city  elects  to  have  it  so.  The  owner  "may"  ap- 
ply for  it.  and  then  it  "shall"  be  made.  The  city  "may"  without  the 
owner's  assent  make  the  set-off.  The  papers  in  the  present  case  show 
that  the  city  has  not  made  the  set-off.  The  affidavit  submitted  by  the 
city  states  that  the  full  amount  of  the  assessment  "is  still  unpaid  and 
is  now  a  Hen  on  the  award."  Had  the  set-off  been  made,  the  assess- 
ment would  have  been  partly  paid. 

[4]  But  this  provision,  whidi  gives  to  the  city  this  rig^t  of  set-off, 
is  unjust,  discriminatory,  and  illegal.  It  makes  the  set-off  effective 
as  of  the  date  the  assessment  was  entered  for  collection.  This  is  put- 
ting into  the  statute  what  was  said  in  the  Fischer  Case.  It  means,  as 
it  was  held  in  that  case,  that  the  person  who  receives  an  award  and 
is  also  assessed  is  treated  differently  from  the  person  who  merely  re- 
ceives an  award  or  is  merely  assessed.  The  owner  with  both  an  award 
and  an  assessment  is  discriminated  against.  He  is  deprived  of  in- 
terest, to  which  every  other  owner  of  an  award  is  entitled ;  and  he  is 
obliged  to  pay  his  assessment — or  at  least  so  much  of  it  as  the  award 
will  pay — as  soon  as  it  is  payable,  though  others  who  are  merely  as- 
sessed have  60  additional  days  within  which  to  pay  their  assessments 
without  interest  or  penalty. 

An  additional  discrimination  is  found  in  section  1019A  of  the  char- 
ter (added  by  chapter  598,  Laws  of  1915).  That  gives  a  property 
owner  the  right  to  have  his  assessment  (if  it  exceeds  3  per  cent  of  the 
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valuation  of  the  property  exclusive  of  improvements)  divided  into  ten 
annual  pa3Tnents.  But  the  section  excludes  from  its  operation  tlie 
property  owner  who  is  entitled  to  an  award,  except  as  to  the  portion 
of  the  assessment  in  excess  of  the  award. 

It  is  true  that  a  proper  statute,  requiring  the  application  of  an 
award  towards  the  payment  of  an  assessment,  has  been  upheld.  Genet 
v.  City  of  Brooklyn,  99  N.  Y.  296,  1  N.  E.  777.  But  an  enactment 
which  deprives  one  person  of  interest  on  an  award  for  property  taken 
and  allows  it  to  other  persons,  or  which  requires  one  property  owner 
to  pay  his  assessment  the  day  it  falls  due  (and  before  even  it  becomes 
a  lien,  §  159,  Charter),  and  grants  to  others  60  days  thereafter  in 
which  to  make  their  payments  without  p«ialty,  is  both  unjust  and  in- 
valid. It  should  not  and  cannot  be  sustained.  It  takes  from  every 
owner  of  an  award,  who  happens  also  to  be  assessed,  a  siun  of  money, 
or  makes  it  possible  for  the  city  to  do  it.  If  the  award  and  assess- 
ment were  equal  in  amount,  the  owner  would  not  receive  any  interest 
on  his  award,  although  the  statute  sa^s  it  carries  interest  from  the 
date  of  the  report,  which  necessarily  is  some  time  before  the  report 
is  confirmed,  and  although  the  assessment  is  not  entered  and  cannot 
be  until  some  time  after  the  confirmation  of  the  report,  and  may  not 
be  entered  for  months  thereafter,  as  is  often  the  fact. 

The  owner  should  receive  interest  on  his  award  from  the  date  of 
the  report,  but  his  new  section  says  he  gets  no  interest,  except  on  the 
excess  of  his  award  over  the  assessment.  The  person  who  was  enti- 
tled to  a  similar  award,  but  not  obliged  to  meet  an  assessment,  would 
receive  interest  on  it.  up  to  the  time  it  was  paid  unless  that  was 
more  than  six  months  after  the  report  was  confirmed.  And  a  prop- 
erty owner,  who  was  assessed  a  similar  amount,  would  not  be  obliged 
to  pay  his  assessment  the  very  day  it  fell  due,  but  would  be  given  60 
days  of  grace  without  incurring  any  additional  liability. 

Why  should  the  person  who  chances  to  be  both  entitled  to  an  award 
and  subject  to  an  assessment  be  treated  so  differently  from  those  who 
are  either  only  entitled  to  an  award  or  only  subject  to  an  assessment? 

There  is  no  justification  for  the  discrimination. 

The  motion  is  granted.    Settle  order  on  notice. 


GODFREY  V.  MEDICAL  SOC.  OF  V!TSW  YORK  COtTNTY. 
(Supreme  Court,  Appellate  Dlvl^on,  Second  Department  April  20,  1917.) 

l/4>HTSICIANa  AND  SUBOBONS  ^^(%) — PBACTICB  OT  MEDICINX — COBPOBATIOIT 

— ^PBEBCHrPTION  BT  PhTSICIAN. 

A  business  corporation  cannot  adralnlster  In  Its  own  name  medicine  In 
treating  disease  or  physical  condition,  whldi  under  PaMic  Heftlth  Law 
(Consol.  Lews,  c.  45)  S  160,  Is  practicing  medicine,  even  it  It  does  so  on 
the  advice  or  prescription  of  a  licensed  physldan  in  each  individual  case. 

[Ed.  Note. — For  otlter  cases,  see  Pbyslcians  and  Surgeons,  Caxt.  Dig. 
ttsoTm  otlwr  usw  m*  iuoa  topic  ft  KKT<NVHBBR  In  all  Kar-Ntunband  XUsMti  A  IvAiom 
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%  PHTaiOIANS  AND   SCTBGEOITS  •»6(1>— 'TBUTKB  OF  UlDICXRS"— GUU  OF 

LiQUOB  HaBIV. 

The  administering  of  treatment,  which  Included  the  giving  of  pills  nod 
of  some  liquid  substance  for  the  purpose  of  coring  the  liquor  and  drag 
hahlts,  is  the  "practice  of  medldne." 

[Ed.  Note. — For  other  cases,  see  Physidana  and  Surgeons,  Cent.  Dig. 
I  6. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Practice  of  Medicine.] 

3.  MAI.ICI0U8  PBqSICUTlON  «=»e4Cl) — BviDBKCB — ^WaNT  OF  PBOBABLB  CaUBE — 

CBEDIBlLTrr  OF  AFFIANT. 

In  an  action  for  malldona  prosecution,  enrldence  held  not  to  show  that 
a  person  on  whose  affldarlt  defendant  prosecuted  plaintiff  for  practicing 
medldne  without  a  license  was  unworthy  of  credence,  so  that  tixen  was 
probable  cause  as  a  matter  of  law  for  the  prosecutltm. 

CBd.  Note. — For  othor  cases,  see  Malicloiis  Prosecution,  Cent.  Dig.  H 
161,  153.] 

4.  Mauoioub  Peosecotion  «=>18(2) — ^Pbobabu  Cause — PEAcncraa  Medi- 

cine— Sham  to  Evade  Law. 

A.  corporatltm  which  treated  persons  afflicted  with  the  liquor  habit  and 
enplored  a  ph^dan  whose  compensation  was  paid  at  stated  periods, 
without  regard  to  the  number  of  cases,  and  who  prescribed  the  treat- 
ment which  the  corporation  was  administering  without  having  any  knowl- 
edge of  what  the  treatment  con^sted  of.  Is  guilty  of  practidng  medldne 
without  a  license,  since  the  employment  of  the  physician  was  loanlfestly 
only  a  sham  to  evade  the  law,  so  that  there  was  probable  cause  for  prose- 
cuting the  corporation  for  practldng  medldne  without  a  license. 

[Ed.  Note.— For  other  cases,  see  Malidous  Prosecution,  Ceot  Dig.  H 
29,  86,  87.] 

5.  MAXICIOUS  PBOBBOUTIOH  — AOUISSIBILirT  OF  ETIDKnOB— Pboba- 

ble  Cause. 

In  an  action  for  malidous  prosecution  of  plaintiff  for  practicing  medl- 
dne without  a  license,  evidence  that  the  physidan  employed  to  prescribe 
the  treatment  administered  by  plaintiff  had  made  no  inquiry  or  exam- 
ination to  ascertain  the  Ingredients  of  the  medldnes  prescribed  was  com- 
petent to  show  that  the  physician's  prescription  was  a  mere  pretense. 


[Ed.  Note.^ — For  other  cases,  see  Malidous  Prosecution,  Cent.  Dig.  i 
131.1 


6.  Malicious  Pbosbcution  ®=»59(10),  60(4) — ADHissxBZLtrr  of  Evidence — 

Pbobable  Cause — Skill  of  Attobnbt. 

In  an  actlou  for  malidous  prosecntlon  of  plaintiff  for  practicing  medl- 
dne without  a  license,  eridoice  as  to  the  experience  of  deflendant^  at- 
torn^, who  advised  lite  prosecution  with  similar  cases,  and  of  the  In- 
vestigator employed  by  defendant  to  ascertain  the  facts,  i^  admissible 
both  on  the  issue  of  want  of  probable  cause  and  on  that  of  malice  as  af- 
fecting damages. 

[Ed.  Note.— For  oCher  cases,  see  Malldona  Prosecution,  Cent.  1^  H 
137.  148.] 

7.  HAUCIOUB   PBOBEOimoK   4S»S0(1).  60(1) — ^ADilZaBIBIZJTX  OF  BVZDBITOI— 

Probable  Cause — Examination  of  Aitiant. 

In  an  action  for  malidous  prosecution,  defendant  can  Introduce  evi- 
dence that  its  attorney  warned  the  one  who  made  the  affidavit  on  which 
tlie  prosecution  was  based  as  to  his  liability  for  perjory  in  the  event  of 
a  false  affidavit,  since  that  evidence  was  competent  at  least  on  the  ques- 
tion of  damages.  If  not  also  on  the  question  of  jKvbable  cause. 

[Ed.  Note.— For  other  cases,  see  Malidous  Prosecntloiit  Cent  Dig.  H 
m.  XBO,  138-140.] 
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Appeal  from  Trial  Term,  Kings  County. 

Action  for  malicious  prosecution  by  William  E.  Godfrey  against  the 
Medical  Society  of  the  County  of  New  York.  Jud^ent  for  jriaintiff, 
and  defendant  appeals.  Reversed,  and  c(»nplaint  dismissed. 

Argued  before  JENKS,  P.  J.,  and  STAPLETON,  MILLS,  and 
RICH,  JJ. 

George  W.  Whiteside,  of  New  York  City  (William  S.  Shaterian,  of 
New  York  City,  on  the  brief),  for  appellant. 

Edw.  T.  Taliaferro,  of  New  York  City  (A.  Bertori  Reed,  of  Brook- 
lyn, on  the  brief),  for  respondent 

MILLS,  J.  This  is  an  aK>eal  by  the  defendant  from  a  judgment  en- 
tered in  Kin^  county,  June  26,  1916,  upon  a  verdict  rendered -at  the 
Kings  Trial  Term  against  the  defendant  for  $2,500  damages,  and  also 
from  an  order  made  at  said  term  denying  defendant's  motion  upon  the 
minutes  for  a  new  trial.  The  action  was  brought  to  recover  damages 
for  malicious  prosecution,  upon  allegations  that  without  probable  cause 
and  maliciously  the  defendant,  on  or  about  March  6,  1914,  instituted  a 
criminal  prosecution  against  the  plaintiff  in  the  borough  of  Manhattan, 
chai^ng  him  witii  having  committed  a  misdemeanor  by  unlawfully 
practicing  medicine  without  a  license  within  the  bwough  of  Manhat- 
tan, and  that  such  prosecution  resulted  in  the  defendant's  acquittal  by 
the  Court  of  Special  Sessions  in  said  borough,  after  due  trial,  on  De- 
cember 24, 1914.  The  answer  was,  in  effect,  a  general  denial. 

The  evidence  established  the  following  principal  facts :  Hie  defend- 
ant is,  and  for  manv  years  has  been  (having  been  organized  under  an 
act  passed  April  4,  1806  [Laws  1806,  c.  138j),  a  domestic  corporation, 
and  has,  within  the  exercise  of  its  corporate  powers,  maintained  a 
department  for  the  investigation  and  suppression  of  the  ill^al  practice 
of  medicine  by  quacks  and  others  in  New  York  county.  The  plaintiff 
is  not  and  never  has  been  a  physician,  licensed  or  otherwise.  In 
August,  1912,  he  organized  in  this  state  a  corporation  under  the  Bus- 
iness Corporations  Law  ^!Uhiso1.  Laws,  c.  4),  with  the  title  of  "(^tlin 
Institute  of  New  York,  Incorporated,"  for  the  express  purpose  "To 
maintain  and  operate  institutes  for  the  cure  of  the  liquor  and  drug 
habit."  He  became  and  acted  throughout  as  its  manager,  and  as  such 
opened  an  office  or  house  for  its  practice  in  said  borough.  He  had  in- 
dividually' purchased  from  the  so-called  parent  corporation  in  Chi- 
cago the  right  to  use  the  so-called  "Gatiin  treatment"  for  the  cure  of  the 
drink  habit,  which  consisted  for  the  most  part  in  the  taking  of  a  certain 
liquid-  medicine  and  pills,  the  ingredients  of  which  were  unknown  to 
pkintiff  or  to  any  one  a)nnected  with  such  New  Yoik  corporation, 
the  articles  being  obtained  from  the  said  parent  corporaticm  or  plant. 
He  assigned  such  ri^ht  to  the  New  York  Corporation.  He  composed 
and  published  in  various  newspapers  and  circulars  sensational  adver- 
tisements, in  which  the  corporation  denominated  the  "Gatlin  Institute" 
promised  and  guaranteed,  for  a  certain  money  consideration,  to  cure 
any  one  of  the  drink  habit  by  three  days'  treatment  at  its  said  place. 
Before  beginning  such  practice  or  having  the  institute  b^in  it,  plaintiflf 
called  upon  defendant's  chief  counsel  and  informed  him  of  his  inten- 
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tion,  and  asked  him,  m  effect,  if  such  practice  would  violate  the  law, 
and  in  response  was  told  by  such  counsd  that  it  would,  and  that,  if 
he  undertook  it,  Uie  defendant  would  prosecute  him  therefor.  Never- 
theless the  plaintiff,  as  such  manager,  opened  the  institute  and  began 
its  such  practice.  Atfer  some  few  months  one  Darragh  called  upon 
defendant's  assistant  counsel,  who  had  in  charge  the  investigation  of 
such  matters,  and  told  him,  in  effect,  that  he  had  been  treated  at  said 
institute,  and  that  for  at  least  the  first  day  plaintiff  had  personally 
administered  the  treatment  to  him  without  any  physician  seeing  him 
at  all,  Such  counsel  thereupon  sent  one  of  defendant's  investigators, 
a  wonum,  to  the  institute,  and  she  returned  and  repented  that  she  had 
been  there  and  interviewed  the  plaintiff,  and  that  die  plaintiff  had  of- 
fered to  her  to  have  the  institute  treat  her  father  there,  and  even,  if 
her  father  could  not  cc«ne  there,  to  have  him  so  treated  at  his  home, 
that  is,  without  personal  contact  with  him.  Such  counsel,  therefore, 
after  consulting  with  his  chief,  took  affidavits  iiom  boUi  Darragh  and 
the  investigator  to  such  effect,  and  upon  the  stren^rth  of  these  aSi- 
davits  instituted  the  said  prosecution  against  the  plaintiff  and  as  well 
s^ainst  the  corporation,  namely,  the  "Gatlin  Institute  of  New  York, 
Incorporated,"  upon  the  charge  that  each  had  violated  the  statute 
by  practicing  m«licine  unlawfully  within  said  county  for  about  one 
year  prior  to  January  29,  1914,  and  especially  by  treating  the  said 
Darragh,  and  had  thereby  been  guil^  of  a  misdemeanor.  Such  prose- 
cution was  conducted,  and  resulted  in  i^intiff's  acquittal  as  alleged  in 
the  complaint. 

The  plaintiff's  defense  to  such  prosecution  and  charge  was,  in  sub- 
stance, that  he  had  not  personally  treated  Darra^  at  all  without  a  duly 
licensed  physician,  and  that  the  institute  and  he,  as  its  manager,  never 
treated  any  one  with  the  said  Gatlin  treatment  or  otherwise  until  a 
fluly  licensed  physician  employed  by  the  institute  had  first  seen  the 
person  and  prescribed  such  treatment  for  him.  Apparently  the  said 
Court  of  Special  Sessions  took  the  view  that  such  defense  was  estab- 
lished and  was  sufficient.  At  the  trial  of  this  action  the  learned  Pre- 
siding Justice  apparently  took  the  same  view  as  to  the  law. 

I  think  that  the  trial  was  conducted  by  the  learned  trial  justice  upon 
an  entirely  mistaken  theory  of  the  law,  and  that,  upon  the  correct  theory 
thereof,  probable  cause  for  the  criminal  prosecution  was  clearly  estab- 
lished. I  regard  the  case  as  one  of  very  great  importance,  as  bang 
likely,  if  it  shall  stand  as  a  precedent  as  it  now  is,  to  lead  to  the  open- 
ing of  many  quack  sanitariums  and  "cure-all"  institutes  undei  the 
guise  of  business  corporations  or  roistered  trade-names  of  individu- 
als who  are  not  licensed  physicians. 

I  base  my  conclusions  upon  the  following  considerations: 

First.  The  learned  trial  justice  conducted  the  trial  and  submitted 
the  case  to  the  jury  upon  the  theory  of  law  that  if  the  plaintiff  herein, 
as  manager  of  the  corporation  known  as  the  "Gatlin  Institute  of  New 
York,  Incorporated,"  had  it  treat  its  patrons,  although  in  its  own  name, 
by  giving  medicine  only  "upon  the  advice  and  counsel,  or  prescrip>tion, 
in  the  particular  case,  of  a  duly  licensed  physician,  it  was  not  practicii^ 
medicine,  and  neither  the  corporation  nor  the  plaintiff  would  be  guilty 
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of  vi(^ating  the  law,"  which  pixriiibits  such  practice  by  any  person  other 
tiian  a  licensed  physician.  In  his  main  charge  he  instructed  the  jury 
in  the  very  words  just  quoted,  and  also  to  the  same  effect  in  deay'mg 
certain  apt  requests  to  the  contrary  made  by  the  defendant,  and  the 
defendant  duly  excepted  to  such  rulings. 

The  trial  justice  properly  charged  that  the  said  corporation  could 
not  practice  medicine ;  that  is,  that  in  that  respect  it  stood  the  same 
as  an  individual.  That  was  in  strict  accord  with  the  decision  of  the 
Court  of  Appeals  in  Peojrfe  v.  Woodbury  Dermatological  Inst.,  192  N. 
Y.  454,  85  N.  E.  697.  He  also  properly  charged  the  jury  that  if 
the  plaintiff,  as  the  manager  of  the  corporation,  aided  and  abetted  it 
in  so  practicing  medicine,  he  was  equally  guilty  with  the  corporation 
itself,  which  of  course  is  in  strict  accord  with  ttie  provsions  of  section 
2  of  the  Penal  Law  (Consol.  I^ws,  c.  40). 

[  1  ]  This  doctrine  that  a  business  corporation  may,  in  its  own  name, 
practice  medicine,  viz.,  administer  medicine  in  treating  disease  or  phys- 
ical condition  (see  section  160  of  the  Public  Health  Law),  provided 
only  it  does  so  upon  the  advice  or  prescription  of  a  licensed  physician 
in  each  individual  case,  appears  to  be  in  the  very  teeth  of  the  unani- 
mous decision  of  the  Appellate  Division  in  the  First  Department  in  Peo- 
ple ex  rel.  Lederman  v.  Warden  of  City  Prison,  168  App.  Div.  240, 
152  N.  Y.  Supp.  977.  That  court  in  that  case  affirmed  an  order 
made  at  Special  Term,  dismissing  a  writ  of  habeas  corpus  obtained 
to  secure  the  discharge  of  the  relator  from  custody  upon  conviction 
for  such  an  offense.  The  affirmance  was  niade  upon  the  opinion  of 
the  Justice  at  Special  Term.  The  gist  of  that  optaion  is  well  stated  in 
the  headnote  as  follows: 

"A  person  who  advertises  under  hla  trade-nanie,  as  The  Standard  Phar- 
macy Company,'  to  give  a  free  medical  examination,  and  employs  a  duly  U- 
<!en8ed  physician  for  such  purpose,  and  Issues  cards  entitled:  'Card  for  free 
examination.  Medical  and  surgical  office  of  the  Standard  Pharmacy  Company' 
—giving  the  address  and  directing  the  doctor  to  maice  examination  and  give 
medical  advice  to  the  bearer  who  Is  now  using  remedies  of  the  company,  and 
to  make  no  charge  to  the  hoM^  of  the  card,  but  to  diarge  tbe  same  to  the 
<»mpany,  and  giving  tbe  office  boors,  may  be  deemed  to  bold  himself  out  under 
his  trade-name  as  bdng  able  to  diagnose  and  treat  diseases,  and  hence  ma;  be 
convicted  of  practicing  medl<^e  u^wfully,  in  violation  of  section  174  of  the 
PubUc  Health  Law."   168  App.  Div.  240,  152  N.  T.  Supp.  977. 

It  will  be  noted  that  in  that  case  the  medical  advice  or  prescription 
was  always  given  by  the  licensed  physician  employed  by  the  relator, 
who  himself  was  unlicensed,  and  which  physician  was  paid,  not  by  the 
patient,  but  by  the  defendant  l^e  decision  in  that  case  was  expressly 
based,  at  least  to  some  substantial  extent,  upon  the  opinion  in  the 
Woodbury  Case,  supra.  The  learned  counsel  for  the  respondent  cor- 
rectly states  that  the  Court  of  Appeals  in  the  latter  case  merely  de- 
cided that  a  business  corporation  was  a  person  within  the  meaning 
of  the  statute  forbidding  the  practice  of  medicine  by  any  person  ex- 
cept a  licensed  physician,  or  the  advertising  of  such  practice.  The 
learned  Judge  Willard  Bartlett,  who  wrote  for  the  court,  went,  in  his 
•opinion,  much  further.  He  contrasted  the  situation  of  such  a  business 
corporation  with  tiiat  of  a  hospital  (u^^anized  under  the  Membership 
Corporations  Ldw,  with  "the  written  approval  of  the  state  board  of 
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charities  and  a  Justice  of  the  Supreme  Court  of  the  district."  ■  192 
N.  Y.  458,  85  N.  E.  699. 

In  the  later  case  of  Matter  of  Co-operative  Law  Co.,  198  N.  Y.  479, 
at  484,  92  N.  E.  IS  (32  L.  R.  A.  [N.  S.]  55,  139  Am.  St  Rep.  839.  19 
Ann.  Cas.  879),  that  court  cited  the  Woodbury  Case,  supra,  as  autlior- 
ity  for  the  following  determination  ex^rpted  fnnn  the  opinion  therein^ 
viz. : 

"A  corporation  can  neither  practice  law  nor  Wre  lawyers  to  carry  on  the 
business  of  practldng  law  for  It  any  more  than  It  can  practice  medldne  or 
dentistry  1^  hiring  doctors  or  dentists  to  act  tor  It.  *  *  *  The  Legisla- 
ture, in  autliorizlD£f  the  forsiatlon  of  corporations  to  carry  on  'any  lawful 
business,*  did  not  intend  to  include  the  work  of  the  learned  professions." 

See,  also,  People  ex  rel.  Floersheimer  v,  Purdy  (1st  Dept.)  174  App. 
Div.  694,  at  699,  162  N.  Y.  Supp.  70. 

The  law  of  the  case,  as  laid  down  here  by  the  trial  justice,  would 
give  to  a  business  corporation  precisely  the  same  power  and  right 
in  that  regard,  as  tliat  opinion  declared,  in  efi'ect,  is  possessed  only  by 
a  corporation  established  under  the  Membership  Corporations  Law 
(Consol.  Laws,  c.  35)  viz.  "a  hospital,  infirmary,  dispensary,"  etc. 
Such  a  corporation  as  that  the  opinion  declared  was  not  subject  to 
the  operation  of  the  said  statutes  prohibiting  such  practice.   192  N.  Y. 


The  only  distinctiwi  between  the  case  here  at  bar  and  the  Lederman 
Case,  supra,  which  I  can  perceive,  is  that  in  that  C3se  the  relator,  an 
unlicensed  physician,  acted  under  a  registered  trade-name,  while  in  this 
case  the  i^aintifi  acted  in  the  name  of  the  business  corporation  as  its 
manager.  Each  method  was  lawful  if  the  business  was  lawful,  and 
the  business  was  just  as  lawful  for  that  relator  as  for  this  corporation. 
Indeed  it  is  apparent  tliat  for  all  practicable  purposes  the  plaintiff  here 
was  the  corporation.  Very  likely  the  reason  why  he  incorporated  un- 
der the  Business  Corporations  Law  was  that  he  might  escape  the  need 
of  obtaining  the  approval  of  the  state  board  of  charities  and  of  a  Jus- 
tice of  this  court  (192  N.  Y.  at  458,  85  N.  E.  697),  as  one  or  both'  of 
such  authorities  might  have  insisted  upon  knowing  the  ingredients  of 
the  medicine  to  be  administered  in  the  "Gatlin  Treatment^"  which  the 
plaintiff  even  at  the  trial  hereof  declared  he  did  not  know,  and  of 
which  the  physician  of  the  institute  was  also  ignorant 

[2]  That  the  treatment  amounted  to  the  practice  of  medicine  by 
some  one  cannot  be  doubted.  Indeed  the  trial  justice  in  effect  so 
charged.  According  to  plaintiff's  own  evidence,  such  treatment  includ- 
ed the  giving  of  pills,  and  also  of  some  liquid  substance  which  caused 
nausea.  In&ed  plaintiff's  advertisement  termed  it  "medicine."  More- 
over, it  was  clearly  established  that  the  plaintiff  had  the  corporation 
hold  itsdf  out  as  treating  the  patients  and  curing  them  even  in  three 
days  in  its  own  mune,  precisely  as  the  relator  did  in  the  X^ederman 
Case,  supra.   See  168  App.  Div,  243,  152  N.  Y.  Supp.  977. 

The  plaintiff  himself  drew  the  advertisements.  Those  declared  tliat 
the  institute  treated  and  cured,  and  even  guaranteed  a  cure  for  two 
years,  viz.  "Our  ^aranty  covers  a  period  of  two  years."  In  the  ad- 
vertisements published  by  the  plaintiff  in  the  New  York  World,  there 
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is  not  the  slightest  reference  to  any  physician.  No  such  reference  ap- 
pears until  in  the  business  card,  by  the  words  "Dr.  Wm.  H.  Upton, 
Medical  Director."  In  the  sensational  circular  entitled  "The  Whirl- 
pool of  Drink/'  written  by  plaintiff,  the  institute  is  repeatedly  spoken 
of  as  the  treating  party,  viz. :  the  "Gatlin  Institute  of  New  York  ac- 
cepts all  patients  under  contract  to  cure  *  *  *  in  three  days." 
It  also  states  that  the  physician  "in  all  cases  prescribes  i!ht  Gatlin  Treat- 
ment," that  "it  is  a  secret  remedy,"  and  even  that  tiie  treatment  may 
be  given  at  one's  home,  viz.  "will  be  sent  by  express  to  any  one  who  is 
unable  to  come  to  the  New  York  Institute,"  evidently  meaning  that  the 
institute  will  thus  treat  a  patient  without  having  its  physician  even  see 
him  or  any  one  else  in  its  behalf. 

The  plaintiff  admitted  that  he  told  defendant's  representative,  when 
he  went  to  see  him  before  the  Institute  opraed  for  business,  that  the 
business  of  its  doctor  was  "to  prescribe  the  Gatlin  treatment."  In 
this  connection  it  should  be  noted  that  according  to  plaintiff's  own 
testimony  he  was  at  that  time  advised,  1^  the  lawyer  who  incorporated 
the  company  for  him,  to  go  to  the  defendant  and  ascertain  if  the  com- 
pany's proposed  business  would  be  lawful,  and  that  he  did  so  and  was 
toid  by  defendant's  representative,  its  chief  counsel,  in  effect,  that  such 
business  would  be  illegal,  and  that  if  he  conducted  it  he  would  be  ar- 
rested. It  is  apparent,  therefore,  that  tiie  plaintiff  was  well  warned 
before  he  attempted  his  course  of  business. 

The  physician  of  the  institute,  who  in  all  cases  prescribed  the  Gat- 
lin treatment,  was  not  paid  by  the  patient  at  all,  but  by  the  corpora- 
tion, and  not  even  by  it  a  fee  for  each  case,  but  a  salary  for  a  si>ecified 
period.  A  Dr.  Wheeler,  who  in  the  absence  of  Dr.  Upton  occasionally 
acted,  was  paid  by  the  corporation  a  fee  of  $5  in  each  case. 

In  short,  it  seems  to  me  plain  that  the  criminal  case  against  the  plain- 
tiff was  precisely  like  the  Lederman  Case,  supra,  in  all  essential  par- 
ticulars, and  that  he  should  have  been  convicted  instead  of  being  ac- 
quitted by  the  Court  of  Special  Sessions,  and  that  probable  canse  for 
his  prosecution  by  the  defendant  was  established  as  matter  of  law. 
The  defendant's  motion  for  a  new  trial  on  the  ^und  that  the  verdict 
was  contrary  to  the  law  and  contrary  to  ttie  evidence  was  sufficient  to 
raise  and  preserve  that  question  for  review  here.  Moreover,  the  ex- 
ceptions to  the  charge,  as  above  noted,  were  also  sufficient  to  that  end. 

[3]  Second.  Assuming  that  the  law  of  the  case  was  correctly  stated 
by  the  trial  justice,  namely,  that  the  taking  of  advice  or  prescription 
from  a  licensed  physician  in  each  case  was  sufficient  to  save  the  cor- 
poration from  violating  the  statute,  still  I  think  that  probable  cause 
was  established  as  matter  of  law,  certainly  quite  as  much  as  it  was  in 
Rawson  v.  Leggett,  184  N.  Y.  504,  77  N.  E.  662,  and  in  this  court,  97 
App.  Div.  416,  90  N.  Y.  Supp.  5,  in  which  case  the  plaintiff,  in  a  similar 
action  to  this,  at  the  Westchester  Trial  Term,  obtained  a  verdict  for 
$25,000;  and  there  was  affirmance  here;  but  the  Court  of  Appeals, 
by  a  vote  of  four  to  three,  reversed. 

In  the  case  here  at  bar,  the  trial  judge  charged  the  jury,  in  effect,  that 
if  the  affidavit  of  Darragh,  ujwn  which  defendant  made  its  criminal 
complaint,  were  true,  the  plaintiff  was  in  fact  guilty  of  the  crime 
charged.  This  was,  I  think,  entirely  correct  That  affidavit  stated  that 
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upon  Darragh's  applyh^;  and  presenting  .himself  to  plaintiff  at  the 
institute  for  treatment  and  making  a  bargain  with  htm  for  treatment 
for  the  sum  of  $125,  the  plaintiff  himself  treated  him  for  a  time,  cme 
or  two  days,  without  any  doctor  at  all  appearii^f^  and  that  in  that  inter- 
val plaintiff  himself  administered  to  him  a  hypodermic  injection  and 
gave  to  him  certain  pills  and  liquid  medicine.  It  is  of  course  manifest 
that  if  that  were  true,  Darragh  could  not  have  been  prescribed  for  by 
the  physician  of  the  institute  before  plaintiff  administered  such  treat- 
ment, unl^s  the  physician  gave  a  general  prescription  for  the  use  of 
the  Gatlin  treatment  for  whoever  might  apply.  Of  course  it  is  not 
claimed,  or  even  pretended  by  plaintiff,  that  that  was  the  course  pur- 
sued. The  trial  justice,  however,  submitted  to  the  jury  the  question 
of  probable  cause  as  to  the  Darragh  affidavit,  upon  the  issue  whether 
defendant's  representative  did  and  could  reasonably  believe  Darragh's 
statements  therein.  The  language  of  that  justice  in  making  that  sub- 
missitm  was  quite  graphic,  even  intimating  that  the  jury  might  regard 
Darragh  as  "a  drunken  bum  off  the  street"  and  generally  as  of  no  or 
little  account.  I  find  nothing  in  the  evidence  to  warrant  that  view, 
except  the  naked  fact  that  he  did  take  plaintiff's  treatment.  It  is  un- 
disputed that  he  had  money  enough  to  pay,  and  did  (»y,  the  plaintiff 
his  charge  of  $125  or  $130.  The  burden  of  proving  want  of  probable 
cause  rested  upon  the  plaintiff,  although  the  charge  upon  that  point 
was  not  as  dear  as  it  should  have  been.  The  fact  of  acquittal  does  not 
stand  as  any  evidence  of  want  of  probable  cause. 

I  perceive  in  the  record  nothing  which  tends  to  indicate  that  defend- 
ant's representative  should  not  have  believed  Darragh  and  acted  upon 
his  statement  and  affidavit.  The  plaintiff  and  his  doctor  had  Darragh 
under  their  personal  observation  and  treatment  for  five  days,  yet  nei- 
ther in  any  manner  testified  that  he  was  a  "bum,"  or  to  anything  in  his 
ai^arance  or  otherwise  to  his  discredit.  As  I  read  the  record,  no 
prescription  by  any  physician  in  the  Darra^  Case  was  produced, 
either  at  the  trial  of  the  criminal  action  or  at  that  of  this  case,  although 
called  for  upon  the  latter.  It  is  notable  that  neither  the  plaintiff  nor  the 
doctor  gave  any  testimony  upon  direct  examination  as  to  the  Dar- 
ragh incident,  and  the  doctor  did  not  testify  about  it  at  all.  The  de- 
fendant's representative,  the  lawyer  Mr.  Dyer,  testified  that  Darragh 
came  to  his  office  and  made  his  complaint,  and  that  thereupon  he  took 
his  statement  in  writing  and  later  in  the  form  of  the  affidavit  in  evi- 
dence ;  that  Darragh  even  stated  then  that  he  had  brought  a  civil  ac- 
tion in  a  municipal  court  to  recover  back  the  money  he  had  paid  the  in- 
stitute. The  lawyer  further  testified  that  he  followed  the  matter  up  by 
consulting  with  his  chief,  Mr.  Vandiver,  and  that  they  directed  a  reg- 
ular investigating  agent  of  the  defendant  to  go  to  the  institute  and  in- 
vestigate, which  she,  the  witness  Mrs.  Benzecry,  did,  and  thereafter 
made  an  affidavit  stating  what  she  ascertained;  and  that  upon  both 
said  affidavits  he  made,  or  caused  to  be  made,  the  complaint.  The  affi- 
davit of  said  ^ent  purported  to  state  in  detail  the  conversation  by  the 
plaintiff  with  her  at  the  institute.  In  that  conversation  as  thus  detailed 
plaintiff  spoke  of  the  business  as  being  that  of  the  institute,  and  said 
nothing  about  any  physician  there.  Before  presenting  the  information, 
defencUnt's  reitfesentative  laid  the  matter  before  the  district  attorney. 
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I  must  say  that  I  can  see  nothing  to  criticize  unfavorably  in  the  ac- 
tion of  .the  defendant's  representative  as  having  been  hasty,  incon- 
siderate, or  otherwise  censurable.  The  trial  justice  charged  that  he 
was  under  no  duty  to  ask  the  plaintiff  for  any  explanation.  Before 
taking  Darragh's  affidavit,  he  even  cautioned  him  against  making  an 
untruthful  statement  therein.  Darragfa  stated  to  him  that  he  had 
been  an  inebriate  for  many  years.  There  was  nothing  in  his  statements 
to  indicate  that  his  was  not  a  genuine  case  of  treatment  by  the  plaintiff. 
Darragh  was  a  witness  at  the  trial  of  the  criminal  case,  but  was  not 
produced  at  the  trial  herein  nor  his  absence  there  accounted  for.  Ap- 
parently he  had  in  the  interim  disappeared.  There  was  no  evidence 
in  behalf  of  the  plaintiff  or  otherwise  to  indicate  that  Darragh  was  gen- 
erally unworthy  of  credence. 

To  my  mind  the  case  here  was  much  strcMiger  for  the  defendant 
than  was  the  case  in  Rawstm  v.  Leggett^  supra.  In  tiiat  case  plaintiff's 
counsel  maintained  successfully,  at  least  at  the  Trial  Term  and*  here 
in  this  court,  that  the  facts  that  the  informer  there  was  himself  the  con- 
fessed thief,  and  that  for  some  considerable  time  after  he  confessed  he 
failed  to  declare  that  Rawson  (the  plaintiff)  had  had  anything  to  do 
with  the  embezzlement,  and  that  only  later,  when  the  head  of  the 
defendant  firm,  having  him  in  its  power,  asserted  to  him  that  Rawson 
had  received  a  certain  amount  of  the  stolen  money  ("didn't  he  ?")  did 
the  informer  say,  in  effect,  "No,  not  so  much  as  that,"  but  only  a  cer- 
tain sum,  mentioning  a  much  less  one ;  and  the  further  fact  that  Raw- 
son  had  for  many  years  been  the  trusted  confidential  credit  man  of 
the  defendants,  holding  a  very  important  position  with  them,  made  it 
competent  for  the  jury  to  find  that  the  defendants  acted  unreasonably 
in  having  Rawson  prosecuted  without  first  calling  upon  him  for  ex- 
planation or  denial  of  the  accusation.  The  majority  of  the  Court  of 
Appeals,  however,  took  the  other  view,  and  held  as  matter  of  law  that 
want  of  probable  cause  was  not  proven.  In  this  case  the  informer, 
Darragh,  was  no  thief,  and  had  made  no  contradictory-  statements. 
The  reasoning  of  the  final  determination  in  Rawson  v.  L^^iett,  sapn, 
was  lately  applied,  and  perhaps  even  extended,  by  this  court  in  the 
case  of  McCarthy  v.  Barrett,  144  App.  Div.  727,  129  N.  Y.  Supp.  705. 
In  that  case  the  criminal  complaint  had  been  made  merely  upon  the 
statement  of  a  detective  that  a  coemploye  of  the  plaintiff,  who  had  con- 
fessed to  the  theft,  had  also  declared  that  the  plaintiff  had  been  a  partv 
to  it. 

It  is  my  conclusion,  therefore,  that  Darragh's  statement  and  affidavit, 
coupled  with  that  of  Mrs.  Benzecry,  did  constitute,  as  matter  of  law, 
probable  cause  for  the  criminal  prosecution  of  the  plaintiff. 

[4]  Third.  Asstmiix^,  as  above,  that  the  law  of  die  case  was  cor- 
rectly declared  by  the  trial  justice  as  above  summarized,  I  think  that 
probable  cause  was  established  because  the  evidence  demonstrated  that 
the  advice  or  prescription  of  a  licensed  physician,  upon  whidi  only 
plaintiff  claimed  the  institute  treated,  was  a  mere  sham  and  pretense. 
In  all  instances  such  prescription  was  merely  treatment  by  the  Gatlin 
method.  Plaintiff's  preliminary  statement  to  defendant's  representative 
was  in  effect  that  such  would  be  the  prescription  in  each  case;  The 
circular  which  he  drew  txprtssiy  so  stated.  There  was  in  the  pre- 
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scription  no  modification  or  direction  as  to  time  or  quantity  of  the 
dose,  or  anything  of  the  sort.  The  medicine  was  a  secret.  Neither 
the  plaintiff  nor  the  physician  knew  its  ingredients.  The  plaintiff 
had  purchased  from  the  parent  institute  at  Chicago  the  right  to  use 
the  remedy  in  New  York,  and  obtained  the  medicine  from  there  ap- 
parently in  bulk.  The  giving  of  a  prescription  by  a  physician  must, 
of  necessity,  involve  the  exercise  of  judgment  as  to  the  particular  case, 
and  as  well  some  scientific  knowlei^  of  the  nature  of  the  medicine 
prescribed.  Here  the  physician  could-  have  ptHsessed  no  such  knowl- 
edge, and  even  the  plaintiff,  the  manager,  did  not  have  it.  Hence  such 
a  prescription  was  a  mere  sham  and  pretense, 

I  conclude,  therefore,  that  if  defendant's  representative  had,  as  the 
learned  counsel  for  the  respondent  claims  he  should  have  done,  treated 
Darragh's  affidavit  as  insufficient,  and  therefore,  before  instituting 
proceedings,  investigated  further  and  ascertained  the  true  practice  of 
the  institute,  as  the  same  was  revealed  at  the  trial  by  plaintiff's  evi- 
dence, he  would  have  had  ample  probable  cause  to  prosecute  the 
plaintiff. 

Fourth.  The  learned  trial  justice  erred  to  the  manifest  prejudice  of 
the  defendant  in  several  rulings  as  to  matters  of  evidence: 

[5]  (a)  Upon  the  cross-examination  of  Dr.  Upton,  the  physician  of 
the  institute,  the  inquiry  to  show  that  he  made  no  analysis  or  other 
scientific  examination  to  ascertain  the  ingredients  of  the  medicine  was 
excluded.  This  proof  was  entirely  competent  to  show  that  tiie  pre- 
scripti(His  given  by  the  physician  were  mere  pretenses,  based  upon  no 
scientific  fciowlecfee.  Notwithstanding  the  somewhat  evasive  state- 
ments of  the  physician  in  his  testimony,  it  is  evident  that  he  had  no 
knowledge  or  information  as  to  the  ingredients  of  the  medicine.  Still 
the  direct  inquiry  should  have  been  allowed,  and,  as  I  think,  the  ex- 
ception to  its  exclusion  was  not  only  technically  but  substantially 
good. 

[6]  (b)  Various  inquiries  as  to  the  qualifications  of  Dyer,  defend- 
ants lawyer  representative  who  instituted  Ae  prosecution,  were  ex- 
cluded. It  appeared  that  defendant,  in  prosecuting  the  plaintiff,  acted 
chiefly  upon  the  advice  of  its  junior  counsel,  Mr.  Dyer.  I  think  that 
evidence  that  the  lawyer,  upon  whose  advice  as  to  tiie  law  and  as  to 
the  weight  of  the  eviderice  defendant  relied,  had  had  ample  experience 
in  that  particular  department  of  law,  and,  further,  that  he  had  care- 
fully read  and  considered  the  leading  decisions  of  the  courts  upon 
the  subject,  was  competent  and  of  substantial  weight,  both  on  the 
issue  of  want  of  prot^ble  cause  and  upon  that  of  malice  as  affecting 
the  amount  of  the  damages.  Any  evidence  tending  to  show  its  good 
motives  and  the  care  which  it  exercised  in  making  such  prosecution 
was  competent,  certainly  upon  the  question  of  damages.  The  char- 
acter and  legal  experience  of  the  man  whom  it  permitted  to  represent 
it  in  the  matter  constituted  material  and  weighty  proof  upon  that 
point  The  irony  of  the  situation  is  apparent  from  this  record,  by 
which  it  appears  that  the  learned  counsel  for  the  respondent  by^his 
objection  prevented  the  defendant  from  proving  the  character  and 
legal  experience  of  that  representative,  and  yet  that  counsel  in  his 
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brief  complains  that  the  defendant  trusted  so  important  a  matter  to  a 
mere  law  clerk  serving  on  a  salary.  Had  he  not,  by  his  objection,  ex- 
cluded the  proof,  he  might  have  learned,  perhaps,  that  that  derk  had 
had  large  legal  experience  in  that  particular  branch  of  the  law,  and 
therefore  was  even  much  more  competent  therein  than  many  an  old 
general  practitioner.  The  worth  of  experience  is  not  to  be  measured 
alone  by  the  limit  of  time. 

Similar  error  was  committed  in  excluding,  over  defendant's  objec- 
tion and  exception,  like  competent  evidence  as  to  the  qualifications  of 
Mr.  Vandiver,  defendant's  chief  counsel,  to  whose  final  judgment  Dyer 
submitted  the  case  before  beginning  the  prosecution.  Like  error  was 
also  committed  in  excluding  in  like  manner  evidence  as  to  the  qualifica- 
tions of  the  investigator,  Mrs.  Benzecry,  whom  defendant's  such  coun- 
sel employed  to  make  a  preliminary  investigation  of  the  matter. 

[7]  (c)  The  trial  court,  upon  plaintiff's  motion,  struck  out  Dyer's 
testimony  that  before  taking  Darragh's  affidavit  he  admonished  him 
as  to  his  liability  for  perjury  in  the  event  he  made  any  untrue  state- 
ment therein.  That  evidence  was  plainly  competent,  at  least  upon  the 
question  of  the  amotmt  of  damages,  and,  indeed,  as  I  think,  upon  the 
issue  of  probable  cause  as  well.  To  tiiat  ruling,  however,  defendant's 
counsel  toc^  no  exception. 

Those  several  errors  upon  matters  of  evidence  appear  to  indicate  a 
substantial  misconception  as  to  the  nature  of  the  case  and  the  govern- 
ing rule  as  to  damages. 

The  defendant  was  engaged  in  an  entirely  lawful,  and  indeed,  as 
the  trial  justice  in  effect  told  the  jury,  praiseworthy  work  of  driving 
out  of  business  quacks  and  unlawful  practitioners,  to  the  manifest 
bonefit  of  the  public.  As  Mr.  Justice  Carr,  writing  for  this  court  in 
the  McCarthy  Case,  144  App.  Div.  731,  129  N.  Y.  Supp.  708.  supra, 
swd,  in  effect,  if  one  cannot  in  instituting  a  criminal  prosecution  rely 
upon  such  information  as  defendant's  representative  here  had — 

"without  subjecting  oneself  to  pecuniary  rlstE,  *  *  *  It  will  become  quite 
difficult  to  secure  a  prosecutor,  and  tbe  admlnbrtratUm  at  t>w  caiininal  law 

will  be  flU  the  more  difficult" 

I  regard  the  verdict  here  as  directly  against  a  sound  and  necessar>' 
public  policy,  and  am  convinced  that  it  should  not  stand.  I  advise, 
therefore,  that  the  judgment  and  order  appe^iled  fr<Mn  be  reversed,  with 
costs,  and  ttiat  the  complaint  be  dismissed,  with  costs. 

JENKS,  P.  J.,  and  STAPI^ETON,  J.,  concur, 

RICH,  J.  (dissenting).  I  cannot  agree  that  the  trial  court  acted  un- 
der "an  entirely  mistaken  theory  of  the  law,"  or  that  plaintiff  should 
have  been  convicted,  or  that  the  trial  court  shoiild  have  found  the 
existence  of  probable  cause  as  a  matter  of  law.  In  People  ex  rel. 
Lederman  v.  Warden  of  City  Prison,  168  App.  Div.  240,  152  N.  Y. 
Supp.  977,  the  question  of  the  right  of  an  officer  of  a  corporation  au- 
thorized "to  maintain  and  operate  institutes  for  the  cure  of  the  liquor 
and  drug  haWt"  was  not  presented.  In  that  case  the  defendant  was  an 
individual  holding  himself  out  to  the  world  under  a  registered  trade- 
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name  as  being  able  to  diagnose  and  treat  diseases,  and  undertaking  to 
do  so.  Notwithstanding  uiis  authorityf  which  has  tended  to  make  me 
waver  at  times,  I  remain,  of  the  opinion  that  the  corporation,  having 
acquired  the  legal  right  to  treat  the  drink  and  dru^  habit,  could  treat 
it  as  it  saw  fit,  "this  side  of  giving  drugs  and  medicine." 

I  do  not  consider  Matter  of  Co-operative  Law  Co.,  198  N.  Y.  479, 
92  N.  E.  15,  32  L.  R.  A.  (N.  S.)  55,  139  Am.  St.  Rep.  839,  19  Ann. 
Cas.  879,  as  an  authority  binding  in  the  case  at  bar,  because  in  that  case 
the  defendant,  who  was  charged  with  the  unlawful  practice  of  the  law, 
claimed  to  have  acquired  the  right  to  do  so  through  its  incorporation 
under  the  Business  Corporation  Law,  which  stated  its  objects  to  be: 

"To  famish  to  Its  subscribers  legal  advice  and  service ;  to  operate  In  con- 
nection with  the  abtfve  a  department  of  law  and  eollectlons  for  the  use  and 
benefit  of  the  subscribers  of  the  companr  only,  and  to  accomplish  these  ob- 
jects said  company  proposes  to  employ  and  maintain  a  staff  of  competent  at- 
torneys and  counselors  at  law  to  give  such  adrloe;  and  to  prosecute  or  de- 
fend, through  such  counsel,  any  claim  or  suit  Intrusted  to  Its  care  by  suIh 
scrtbers." 

The  court  held  that  the  contention  of  the  corporation  was  without 
support  or  justification,  and  that  it  was  guilty  of  a  violation  of  the  pro- 
visions of  section  280  of  the  Penal  Law,  which  made  it  unlawful  for  any 
corporation  to  practice  law,  "to  render  or  furnish  legal  services  or 
advice,"  to  furnish  attorneys  or  counselors  for  that  purpose,  or  to  ad- 
vertise for  or  solicit  legal  business. 

In  the  case  at  bar,  the  corporation  was  not  organized  to  practice  med- 
icine, and  did  not  claim  the  right  to  do  so.  It  was  organized  "to  main- 
tain and  operate  institutes  for  the  cure  of  the  liquor  and  drug  habit.*' 
I  know  of  no  provision  of  law  making  it  unlawful  to  do  this,  to  adver- 
tise for  business,  and  employ  and  furnish  licensed  physicians  to  pre- 
scribe for  patients  when  necessary.  I  think  it  had  the  right  to  conduct 
its  business  in  any  manner  it  pleased,  other  than  by  prescribing  and 
administering  drugs  and  medicines.  The  only  materijd  issue  present- 
ed in  the  trial  court  was  that  of  the  existence  of  probable  cause,  which 
was  submitted  to  the  jury  as  a  question  of  fact  without  exception. 

In  reference  to  Darragh's  statement:  Defendant's  acting  representa- 
tive, Dyer,  testified  that  in  causing  plaintiff's  arrest  he  did  not  rely 
upon  the  statements  or  affidavit  of  Darragh,  and  was  unable  to  point  to 
anything  in  the  affidavit  of  Mrs.  Benzecry  which  led  him  to  believe  that 
plaintiff  was  practicing  medicine.  I  believe  Rawson  v.  Leggett,  184  N. 
Y.  504,  77  N.  E.  662,  is  also  distinguished  from  the  case  at  bar. 
In  that  case,  before  causing  plaintiff's  arrest,  "an  investigation  which 
was  cautious  and  painstaking  in  the  extreme"  was  made.  Here  no  such 
investigation  was  made.  Tn^  acted  solely  on  the  statement  and  affi- 
davit of  Darragh,  upon  which  they  placed  no  weight  and  admittedly 
did  not  rely,  and  the  report  and  affidavit  of  Mrs.  Benzecry,  which  did 
not  show  the  commission  of  any  offense. 

I  think  the  defendant  has  been  properly  held  to  respond  in  damages, 
and  therefore  vote  to  afHrm. 
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UONTEGUT  et  aL  T.  HIOK80N,  Inc. 


(SupFeme  Court,  Appellate  DMOon,  First  De^nrtment.   May  4,  1917.) 

1.  Traue-Markb  and  Tbade-Naues  €=:»70<1)-— Coptino  Modcis. 

A  maker  of  women's  garoients  has  a  le^l  rlgbt  to  copy  and  sell  as  Its 
own  creations  the  excluslTe  models  designed  by  other  modistes.  If  the 
models  or  an  Inspection  of  the  models  is  procured  by  fair  means,  but  bas 
no  right  to  obtain  the  modistes'  trade  by  resorting  to  fraud  and  deoeptloD 
practiced  upon  them  by  an  employ^  at  its  Instigation  and  hiring. 

[EM.  Note.— For  other  casesi  see  Trade-Marks  and  Trade-Nanaes,  Oent. 
Dig.  {  81.] 

2.  TaADE-MABKs  AND  Tbadb-Mamks  ^^95(3) — Urvaib  CouPKrmoN—OBTAiir- 

iNO  Models  bt  Fbaud  and  DBCBpnoN — Injunction. 

Where  a  maker  of  women's  garments  procured  a  person  to  misrepre- 
sent lierself  to  other  modistes  as  a  private  customer,  and  thus  misled 
and  decelA-ed  such  other  modistes  Into  selling  their  models  to  her,  which 
she  turned  over  to  the  maker,  who  removed  the  modistes*  trade-mai^ 
and  exhibited  the  gowns  to  its  customers  as  Its  own  imports tioDS,  the 
other  modistes  were  entitled  to  judgment  «i]olning  tbe  ezUbitkm  and 
sale  of  gowns  and  capes  whlcb  were  copies  of  those  obtained  by  means  of 
the  fraud  and  dec^jtion. 

[Ed.  Note.— For  other  cases,  see  Txade-M&rks  and  Trade-Namesi  Oeat, 
Dig.  1 108.] 

Clarke,  P.  J.,  and  Davis,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Sylvie  Montegut  and  Jeanne  D'EtreiUts,  doing  business 
as  Boue  Soeurs,  against  Hickson,  Incorporated.  From  an  order  grant- 
ing plaintiffs'  motion  for  judgment  on  the  pleadings,  defendant  ap- 
peals. Affirmed,  with  leave  to  defendant  to  withdraw  demurrer  and 
to  answer. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN.  DOWUNG, 
DAVIS,  and  SHEARN,  JJ. 

Sidney  J.  Loeb,  of  New  York  City,  for  appellant 
Bert  Cohen,  of  New  York  City,  for  respondents. 

SHEARN,  J.  In  the  case  of  Burrow  v.  Marceau,  124  App.  Div. 
665,  109  N.  Y,  Supp.  105,  Mr.  Justice  Ingraham,  writing  for  a  unani- 
mous court,  said : 

"There  Is  no  hard  and  fast  rule  by  whldi  It  can  be  determined  when  the 
court  TivlU  Interfere  by  Injunction  to  prevent  what  is  practically  a  fraud  npoa 
a  i>erson  engaged  in  business  by  the  unfair  methods  of  competition.  Each 
ease  must  depend  upon  Its  own  facts ;  but  where  It  Is  clearly  establidied  Oiat 
an  attempt  is  being  made  by  one  person  to  get  the  business  of  anottier  by  any 
means  that  Involves  fraud  or  deceit,  a  court  at  equil?  will  protect  tbe  honest 
trader  and  restrain  a  dishonest  one  from  carrylnf  out  his  scheme." 

Although  the  facts  in  that  case  are  wholly  dissimilar  from  the  facts 

in  the  case  at  bar,  the  principle  thus  broadly  and  tersely  stated  is  one 
which  should  be  decisive  of  this  case.  In  the  opinion  of  Mr.  Justice 
I^vts  it  is  said : 
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"Nor  do  I  tblnk  that  the  detxotioB  bj  means  of  wfalch  the  defendant  ob- 
tained possesion  <Ht  plaUitifls'  models  affects  the  aueatUnb" 

To  my  mind,  under  the  principle  correctly  laid  down  in  the  Burrow 
Case,  supra,  and  under  the  law  of  unfair  competition  as  generally 
understood,  the  deception  employed  is  the  very  heart  of  the  matter. 
It  must  be  conceded  that,  if  the  defendant  obtained  possession  of 
plaintiffs'  models  by  bribing  one  of  plaintiffs'  employes  to  furnish  sur- 
reptitiously an  opportunity  to  copy  them,  the  means  employed  would 
<:onstitute  unfair  trade.  Tabor  v.  Hoffman,  118  N.  Y.  31,  23  N.  E. 
12,  16  Am,  St.  Rep.  740.  While  the  case  supposed  involves  a  viola- 
tion of  die  duties  growing  out  of  the  relation  of  master  and  servant, 
the  resort  to  bribery  is  not  condemned  because  it  causes  the  servant 
to  violate  his  duty  to  his  master,  but  because  it  is  an  unfair  and  dis- 
honest trade  practice. 

[1]  I  agree  that  the  defendant  has  a  legal  right  to  copy  and  to  sell 
as  its  own  creations  the  exclusive  models  designed'  1^  tiie  plaintiffs, 
if  the  models  or  an  inspection  of  the  models  are  procured  hy  fair 
means;  but  I  deny  the  ri^t  of  the  defendant  to  obtain  plaintiffs' 
trade  by  resort  to  fraud  and  deception  practiced  upon  the  plaintiffs 
at  the  instigation  and  hiring  of  the  defentfant.  Paraphrasing  the  opin- 
ion of  Judge  Vann  in  Tabor  v.  Hoffman,  supra:  Because  an  inspec- 
tion of  or  possession  of  plaintiffs'  models  may  be  possible  by  fair 
means,  it  does  not  justify  obtaining  the  same  by  unfafr  means.  Here 
the  defendant,  not  onl^  obtained  possession  of  the  exclusive  artistic 
creations  of  the  plaintiffs  by  fraud  and  deception,  but  physically  re- 
moved therefrom  the  plaintiffs'  trade-mark,  exhibited  the  gowns  to 
its  customers,  and  represented  them  to  be  its  own  importation,  cre- 
ated by  persons  other  than  the  plaintiffs.  The  natural  and  intended 
result  was  to  divert  from  the  plaintiffs  and  appropriate  by  the  de- 
fendant trade  and  custom  that  would  otherwise  go  to  the  plaintiffs ; 
for,  if  the  styles  were  popular  and  could  only  be  obtained  at  the  plain- 
tiffs' establishment,  the  defendant  could  only  obtain  the  custom  of 
persons  seeking  these  styles  by  obtaining  the  models  and  copying  them. 
For  this  express  purpose,  and*  knowing  that  plaintiffs  would  only  sell 
copies  of  these  models  to  bona  fide  customers  purchasing  for  personal 
use,  the  defendant  conceived  and  put  into  effect  its  scheme  of  imposi- 
tion and  fraud  upon  the  plaintiffs,  by  procuring  a  person  to  misrepre- 
sent herself  as  a  private  customer,  buying  the  gowns  to  wear  herself, 
and  thus  misled  and  deceived  the  plaintiffs  into  turning  over  their 
models  to  the  defendant.  We  are  not  concerned  with  the  fraud  prac- 
ticed by  the  defendant  on  its  own  customers,  except  in  so  far  as  it 
tends  to  brand  the  entire  transaction  and  trade  methods  of  the  defend- 
ant as  dishonest  and  fraudulent. 

[2]  While  the  relief  asked  for  in  the  complaint  is  too  broad,  in 
my  c^inion  plaintiffs  are  entitled  to  a  ju<^rment,  assuming  the  allega- 
tions in  the  complaint  to  be  true,  enjoining  the  defendant  from  ex- 
hibiting and  selling  gowns  and  capes  which  are  copies  of  those  ob- 
tained from  the  plaintiffs  by  means  of  fraud  and  deception,  and  there- 
fore the  order  granting  plaintiffs'  motion  for  judgment  on  the  plead- 
ings should  be  affirmed,  with  $10  costs  and  disbursemrats,  with  leave 
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to  defendant  to  withdraw  the  demurrer  and  to  answer^  upon  payment 
of  costs  in  this  court  and  in  the  court  below.   Order  filed. 

LAUGHLIN  and  DOWLING,  JJ.,  concur. 

DAVIS,  J.  (dissenting).  The  defendant  demurred  to  the  complaint 

on  the  ground  that  it  failed  to  state  facts  sufficient  to  constitute  a  cause 
of  action.  Upon  these  pleadings  the  court  granted  plaintiffs'  motion 
for  judgment. 

The  complaint  alleges  that  the  plaintiffs  are  engaged  in  business  as 
high  grade  dressmakers  at  13  West  Fifty-Sixth  street,  New  York 
City,  and  at  9  Rue  de  la  Paix,  Paris,  under  the  name  of  "Boue  Soeurs," 
with  the  most  exclusive  client^e ;  tiiat  the  establishment  of  the  plain- 
tiffs has  an  international  and  enviable  reputation  for  the  creation  of 
exclusive  models  and  styles ;  that  these  models  and  styles  are  created 
in  Paris  at  great  expense  and  after  much  experimenting;  that  tney 
are  brought  by  plaintiffs  to  their  establishment  in  New  York  City, 
where  they  exhibit  them  to  their  patrcms  as  their  own  creations  and 
exclusive  models ;  that  these  models  consist  of  gowns,  capes,  and  ap- 
parel, and  bear  the  mark  "Boue  Soeurs,"  thereby  insuring  exdusive- 
ness  of  design  and  the  highest  quality  of  material. 

The  complaint  proceeds  to  allege  that  defendant  is  a  dealer  in 
gowns  at  661  Fifth  avenue.  New  York  City,  and  that  the  defendant, 
well  knowing  the  reputation  of  the  plaintiffs  for  creating  exclusive 
models,  which  become  the  standard  for  prevailing  styles,  for  the  pur- 
pose of  unlawfully  securing  to  itself  the  benefits  and  advantages  in- 
cident to  the  exhibition  and  sale  of  the  artistic  creations  of  the  plain- 
tiffs, by  palming  off  the  same  as  its  own  importations,  in  October, 
1916,  caused  certain  of  the  plaintiffs'  own  exclusive  gowns  and  a  cape 
to  be  purchased  from  the  plaintiffs  by  a  lady  who  represented  herself 
to  be  a  private  customer,  buying  the  gowns  for  her  .personal  use,  which 
representations  were  believed  by  the  plaintiffs  to  be  true  and  relied 
upon  by  them,  although  the  said  representations  were  false ;  that  the 
said  gowns  and  cape  were  delivered  to  the  said  purchaser,  who  in 
turn  delivered  them  to  the  defendant,  Hickson,  Incorporated;  that 
thereafter  the  defendant,  Hickson,  Incorporated,  took  out  from  said 
gowns  the  marks  "Boue  Sceurs,"  and  exhibited  and  are  exhibtii^  the 
gowns  and  cape,  and  copies  thereof,  to  its  customers,  and  represented 
and  are  representing  the  gowns  and  cape  to  be  their  own  importations, 
and  to  be  the  creations  of  certain  alleged  dressmakers  in  Paris,  France, 
other  than  the  plaintiffs,  and  said  Hickson,  Incorporated,  exhibited 
and  offered  to  sell,  and  is  continuing  to  exhibit  and  offering  to  sell, 
to  its  customers  said  gowns  and  cape,  and  copies  thereof,  thereby 
deceiving  the  public,  injuring  the  reputation  of  the  plaintiffs'  firm, 
causing  it  to  lose  sales,  and  making  customers  of  the  firm  suspicions 
of  plaintiffs'  representations,  all  to  the  plaintiffs'  great  damage. 

Plaintiffs  then  demand  judgment  restraining  defendant  from  esdub- 
iting  and  selling  said  gowns  and  capes,  or  copies  thereof,  and  from 
making  any  representation  as  to  the  orinn  thereof,  except  that  they 
are  the  creation  and  styles  of  the  planitins,  and  for  $25,000  damages. 
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Hie  plaintiffs  claim  that  the  defendant  is  engaging  in  unfair  com- 
,  petition  and  dishonest  trade  -methods,  causing  direct  injury  to  plain- 
tiffs' business.   The  questioa  of  patent  or  copyright  is  not  involved 
in  this  case,  as  the  plaintiffs'  models  are  neither  copyrighted  nor  pat- 


The  plaintiffs  ask  the  court  to  enjoin  their  competitor,  ,the  defend- 
ant, from  exhibiting  and  selling  those  models  and  designs,  and  copies 
thereof,  as  its  own  production,  it  having  obtained  possession  of  them 
for  that  purpose  by  false  representations  as  to  the  purpose  for  which 
it  bought  them. 

This  is  not  the  usual  case  of  misrepresentation,  where  a  person  of- 
fers for  sale  his  own  creations  under  the  marks  or  labels  of  another. 
Here  the  defendant  removed  from  the  purchased  models  every  mark 
serving  to  identify  them  as  those  of  the  plaintiffs.  It  is  a  case  of 
copying  and  selling  the"  creations  of  the  plaintiffs,  b^  representing 
them  to  be  the  product  of  the  defendant's  own  invention,  or  that  of 
persons  other  than  the  plaintiffs. 

We  may  assume  that  the  plaintiffs  sell  their  models  and  copies  there- 
of to  the  public  generally,  endeavoring  as  far  as  possible  to  avoid 
selling  them  to  their  competitors.  When  once  sold,  the  plaintiffs  re- 
tained no  right  to  control  the  use  to  be  made  of  them.  If  the  pur- 
chaser chooses  to  represent  himself  as  the  creator  of  the  models,  and 
sell  copies  of  them  to  the  public,  it  is  an  act  which  a  court  of  equity 
will  not  restrain.  While  the  defendant's  act  of  appropriating  the  ideas 
and  work  of  the  plaintiffs  may  be  unreservedly  condemned  in  its  moral 
aspect,  it  is  not  an  act  whidi  ttie  courts  have  thus  far  regarded  as 
unfair  competition.  Nor  do  I  think  that  the  deception  by  means  of 
which  the  defendant  obtained  possession  of  plaintiffs'  models  affects 
the  question. 

If  the  cl'arge  of  deception,  as  alleged,  be  true,  and  we  assume  it  to 
be  true  for  the  purpose  of  this  appe^,  while  it  reflects  seriously  upon 
the  character  of  the  defendant  as  a  merchant,  the  deception  practised 
does  not  affect  its  right  to  full  control  over  tfie  models  it  bought,  in- 
cluding the  selling  of  copies,  the  suppressing  of  the  fact  that  they 
are  the  creations  of  the  plaintiffs,  and  the  holding  of  them  out  as  the 
product  of  the  defendant's  own  taste  and  experience. 

For  these  reasons,  the  order  appealed  from  should  be  reversed,  and 
&e  motion  for  judgment  on  the  pleading  denied. 


ented. 


CLARKE,  P.  J.,  concurs. 
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(Supreme  Oonrt,  Appellate  Division,  First  Department  May  4,  1917.) 

1.  Attobnbt  and  Client  ^s>54 — Discifunabt  Pbocrdinos — ^Horzoir  to 

DiSlCISS— AFFXDATrt. 

Motion  to  dismiss  discipllDarr  proceedings  osalnst  an  attorney,  aa  tIo- 
latire  of  Const  U.  S.  Amend.  14,  should  be  denied;  the  affldarlt  In  sup- 
port thereof  b^ng  devoid  of  fact  or  argnment  Indicattng  tbe  moat  ranote 
Invasloa  of  respondent's  constitutional  rights. 

[Ed.  Not&— For  other  caaea,  see  Attorney  and  OUent,  Cent  Dig.  i  78.1 

2.  Attobnbt  akd  Quent  Dmbabment— Pbwebbiowai.  Misconduct. 

For  misconduct  of  an  attorney  In  procuring  Improper  and  unprofes- 
^onal  agreements  from  helpless  and  Ignorant  clients.  In  not  giving  them 
credit  for  advances  tlU  ordered,  In  withholding  for  three  years  after  final 
affirmance  of  order,  and  till  cMumencement  of  disbarment  proceedings, 
moneys  directed  to  be  paid  by  him  to  his  clients,  and  in  then  iDdndng  his 
clients  to  aoc^t  a  settlement  not  in  accordance  with  the  order,  whereby 
they  took  for  most  of  the  money  unsecured  time  notes,  he  should  be  dis- 
barred. 

[Ed.  Note.— For  other  caxea,  see  Attorn^  and  Client  Cent.  Dig.  H 
66.  62.1 

Disciplinary  proceedings  by  the  Association  of  the  Bar  of  the  City 
of  New  York  against  Asa  L.  Carter,  an  attorn^.  Respondent  dis- 
barred. 

Argued  before  CLARKE.  P.  J.,  and  LAUGHLIN.  SCOTT. 
SMITH,  and  SHEARN,  JJ, 

Einar  Chrystie,  of  New  York  City  (Theodore  L.  Waugh,  of  New 
York  City,  of  counsel),  for  petitioner. 
Asa  L.  Carter,  of  New  York  City,  pro  se. 

CLARKE,  P.  J.  The  respondent  was  admitted  to  the  bar  in  this 
state  in  1907.  In  1913  he  went  to  Pennsylvania,  where  he  has  since 
resided  and  been  admitted  to  practice  on  the  basis  of  his  membership 
in  the  New  York  bar.  The  gravamen  of  the  charges  contained  in  the 
petition  is  that  the  respondent,  while  practising  in  this  state,  fouled 
to  obey  an  order  of  the  Supreme  Court,  entered  in  summary  proceed- 
ings instituted  against  him  by  his  clients,  the  Misses  Louise  and  Amelia 
Peters,  to  compel  the  payment  of  moneys  withheld  under  unconsciona- 
ble agreements  of  retainer,  and  left  the  jurisdiction,  so  that  the  order 
could  not  be  enforced. 

In  January,  1909,  the  respondent  was  retained  by  Louise  and  Amelia 
Peters  to  bring  an  action  against  their  brother,  William  H.  Peters, 
to  establish  certain  alleged  undivided  interests  in  real  property.  By 
the  terms  of  the  respective  retainers,  which  were  in  writing,  the  re- 
spondent was  to  receive  a  contingent  fee  of  20  per  cent,  of  any  mon- 
eys or  property  recovered  in  the  action.  He  thereupon  commenced  and 
prosecuted  the  action  pursuant  to  the  retainers,  and  likewise  per- 
formed other  legal  services  in  behalf  of  his  clients.  In  August,  1909, 
he  demanded  additional  compensation  for  his  services,  and  cm  Sep- 
tember 14th  procured  tiiem  to  sign  second  retainer  agreements,  pro- 
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viding  in  part  that  the  respcHul^t  "shall  have  as  his  lawful  and  just 
compensation,  over  and  above  what  has  herebefore  been  agreed  upon^ 
the  sum  of  $10  per  hour  for  the  time  which  he  has  herebefore  or  here- 
after will  put  m  on  the  case  of  Amelia  Peters  and  Louise  Peters 
against  William  H.  Peters  and  Isabella  Widder,  and  that  evidence  of 
the  amount  of  time  put  in  shall  be  duly,  fully,  sufficiently,  and  con- 
clusively established  by  a  statement  of  the  said  time  in  writing  sub- 
scribed and  sworn  to  by"  the  respondoit.  The  agreement  also  con- 
tained a  waiver  by  the  respondent,  under  certain  conditicms,  of  his 
ri^t  to  enforce  the  payment  of  such  compensation  until  after  the  death 
of  the  survivor  of  Amelia  Peters  and  Louise  Peters. 

In  November,  1910,  the  respondent  procured  two  further  agree- 
ments from  his  clients,  providing  in  substance: 

"I,  Louise  [or  Amelia]  Peters,  In  consideration  of  the  serrlces  my  attorney, 
Asa  Ifc  Oarter,  haB  rendered  me  and  will  render  for  me,  h^^y  agree  to  pay 
talm  at  least  $6  an  hour  for  the  time  be  has  and  will  pnt  lu  for  me  in  any 
manner  whatsoerer,  -and  the  amotmt  will  be  due  and  payable  as  soon  as  the 
time  has  been  pat  In,  and  his  affidavit  or  other  statement  on  oath,  as  to  the 
amouDt  of  time  put  In  shall  be  conclu^Te  evidence  and  pnwt  of  the  saow." 

The  litigation  commenced  by  the  respondent  was  settled  in  March, 
1911,  when  the  respondent  received  from  William  H.  Peters,  for  his 
clients,  $7,000  in  cash  and  two  notes  of  $500  each.  Ixruise  Peters  had 
meanwhile  ad^^ced  to  the  respondent  at  various  times  and  in  vari- 
ous amounts  sums  aggregating  $1,500,  for  which  she  held  his  prom- 
Issorjr  note,  together  with  certain  collateral,  and  Amelia  Peters  had 
likewise  advanced  $14.25  for  disbursements.  Upon  the  settlement  of 
these  actions  a  dispute  arose  as  to  the  sum  which  the  respondent  was 
entitled  to  retain  m  payment  for  his  services,  which  dispute  resulted 
in  the  commencement  of  summary  proceedings  against  the  respondent 
in  the  Supreme  Court.  A  reference  was  ordered  in  the  said  proceed- 
ing, to  determine  the  amount  due  to  the  respondent  for  his  services 
and  the  amounts  due  by  him  to  his  clients ;  the  respcmdent  admitting 
a  liability  of  only  $4,000,  which  he  paid  in  September,  1911,  after  the 
commencement  of  the  summary  proceeding. 

It  appears  that  the  Peters  sisters  were  elderly  and  feeble  women,  one 
a  cripple,  the  other  very  deaf,  and  that  both  were  uneducated  and  in- 
experienced in  business  and  legal  matters.  The  referee  found  that 
under  the  circumstances  disclosed  the  retainer  agreements  of  Sep- 
tember, 1909,  and  November,  1910,  were  against  public  policy,  vicious, 
and  absolutely  void.  He  accordingly  found  that  the  respondent  had 
withheld  and  was  still  withholding  from  Louise  Peters  $2,343.96,  and 
from  Amelia  Peters  $819.42,  over  and  above  the  amount  due  him  for 
services.  The  court  at  Special  Term  confirmed  the  report  of  the  ref- 
eree, and  by  order  dated  July  10,  1912,  directed  the  respondent  to 
make  payments  accordingly,  with  interest,  and  also  to  pay  the  costs 
of  the  proceeding,  $716.55.  Successive  appeals  were  taken  by  the 
respondent  to  this  court  and  the  Court  of  Appeals,  which  resulted 
in  the  affirmance  of  the  order  of  the  Special  Term  in  both  courts. 
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It  thus  appears  that  during  the  entire  pendency  of  the  summary 
proceeding,  and  until  the  final  determination  of  the  appeal  by  the 
Court  of  Appeals,  about  June  21,  1913,  the  respondent  withheld  all 
the  money  received  on  the  settlement,  with  the  exception  of  $4,000, 
which  he  paid  to  his  clients  on  September  13,  1911,  as  above  stated. 
In  respect  to  the  sum  finally  adjudged  to  be  due  by  him,  the  respond- 
ent made  no  payments  on  account  of  the  same  until  scwne  time  subse- 
quent to  the  commencement  of  the  present  proceeding,  when,  at  vari- 
ous times  in  1916,  he  made  cash  payments  a^regating  $1,536.29,  and 
gave  his  clients  four  promissory  notes,  aggregatii^  $2,841.01,  indorsed 
by  his  brother  and  payable  in  one,  two,  three,  and  four  years,  re- 
spectively. While  these  notes  do  not  mention  interest,  the  respondent 
testified  that  it  was  his  understanding  that  interest  attached  as  a  mat- 
ter of  law,  and  that  it  was  his  intention  to  pay  interest.  Nothing  ap- 
pears as  to  the  financial  responsibility  of  either  &e  respondent  or  lus 
brother. 

That  the  agreements  exacted  by  the  respondent  irom  the  Peters 
sisters  were  unconscionable  and  void,  and  that  summitry  proceedings 
would  lie  to  compel  him  to  pay  over  such  moneys  as  were  wrongfully 
withheld,  has  already  been  finally  adjudicated  by  the  Court  of  Ap- 
peals upon  the  respondent's  appeal  to  that  court  in  the  proceeding  it- 
self. The  right  of  a  client  to  compel  an  attorney  to  pay  over  moneys 
received  in  a  professional  capacity  and  wrongfully  retained  has  been 
more  recently  declared  in  Matter  of  Papa  v.  Rini,  171  App.  Div.  796, 
157  N.  Y.  Supp.  1079,  affirmed  219  N.  Y.  575,  114  N.  E.  1076.  As 
to  the  respondent's  claim  that  he  was  at  liberty  to  disregard  the  sum- 
mary order  until  it  was  properly  executed  against  him,  we  are  fully 
in  accord  wi&  the  conclusion  of  the  learned  official  referee  that: 

"Where  an  attorney  Is  the  object  of  such  a  mandate,  especially  passed  npon 
and  affirmed  by  appellate  courts,  it  la  his  duty  to  obey  It  forthwith,  and  not 
wait  until  he  Is  coerced  Into  so  doing  by  Uireat  of  Imprisonment,  or  by  the 
menace  of  disciplinary  proceedings;  and  respondent's  failure  to  obey  thU 
order  for  three  years,  and  then  doing  so  only  by  a  settlera^t  subsequent  to 
the  commencement  of  this  proceeding,  and  then  not  in  accordance  with  the 
requirements  of  the  order,  but  by  a  series  of  notes,  constitutes  a  violation  of 
his  duty  towards  the  court  and  his  dlenta  which  Is  not  to  be  orerloolEed  by 
this  court." 

The  official  referee  has  reported  the  proof,  in  his  c^inion,  to  be 
insufficient  to  establish  that  the  respondent  left  tiie  state  wi^  the  in- 
tent to  evade  or  avoid  the  enforcement  of  the  summary  order  in  ques- 
tion, and  we  agree  with  this  conclusion. 

1 1  ]  Concurrently  with  the  petitioner's  motion  upon  the  referee's 
report,  a  motion  was  made  by  the  respondent  to  dismiss  tlie  present 
proceeding,  as  violative  of  the  Fourteenth  Amendment  of  the  federal 
Constitution.  The  affidavit  submitted  in  support  of  such  motion  is 
devoid  of  fact  or  ai^fument  indicating  the  most  remote  invasion  of 
the  respondent's  constitutional  rights.  That  motion,  therefore,  should 
be  denied. 

[2]  The  learned  official  referee  has  found,  and  we  think  correctly, 

that  respondent  has  been  guilty  of  gross  professional  misconduct: 

"(1)  In  having  procured  Improper  and  unprofessional  agreements  from  help- 
leas  and  ignorant  women  cIlentB;  0^  In  improperly  withholding  tot  about 
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tbree  years  after  the  final  afflrmance  of  the  order  of  July  10, 1912,  the  moneys 
therein  directed  to  be  paid  by  him  to  his  clients ;  (3)  In  not  giving  his  cllenta 
credit  for  the  sums  advanced  by  them  until  and  as  required  to  do  so  by  said 
order;  (4)  in  not  complying  for  ahoot  three  years  after  Its  afflrmance  v/\tb 
the  terms  of  said  cider,  and  then  after  the  commencement  of  ttie  present  pro- 
ceeding Indndttff  bis  dlents  to  accept  a  settlement  not  in  accordance  with  Uie 
terms  of  the  cider,  but  In  evaaUm  thereof  by  glring  notes  payable  In  one, 
two,  three,  and  four  years,  for  the  payment  of  which  there  is  no  adequate  se- 
curity or  assurance." 

We  are  of  the  opinion  that  such  misconduct  demonstrates  that  re- 
spondent should  not  be  allowed  to  continue  Icmger  in  the  practice  of 
the  law  in  this  state.  He  has  clearly  violated  his  duty  to  his  clients, 
to  whom  he  owed  the  utmc^t  good  faith.  He  should  therefore  be 
disbarred. 

Settle  order  on  notice.  All  concur. 


(Supreme  Court,  .^lellate  DlTl^n,  tirst  Dc(tartnient    Hay  4,  1917.) 
1.  Depositions  «sb8— PuaniiHABT  PBOCBniHOB— CdoassioN  to  Take  Tifr 


Where  plaintiff  sued,  as  assignee  of  a  shipper  in  Holland,  for  damages 
for  defendant's  refusal  to  accept  the  goods  shipped,  he  was  entitled  npon 
proper  papers  to  an  order  for  a  ctHnmission  to  take  testimony,  which  in 
such  case  Is  almost  a  matter  of  course,  in  Qa  absence  of  laches  or  intent 
to  delay. 

[Ed.  Note.— For  cOier  cases,  see  Depositions,  C^t.  Dig.  i%  8,  10.] 
2.  DsposiTions  «S332— CoHHiBsioii  Tc  Take  TBsnicoirr— SumminoT  of  Mo- 


It  is  not  necessary  on  a  motltm  tor  a  commission  to  take  testimony,  to 
fMlow  the  strict  rules  appertaining  to  applications  for  attachments. 
[Ed.  Note.— For  other  cases,  see  Depositions,  Cent  Dig.  |  41.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Louis  Ax  against  Meyer  &  Lange.  From  an  order  deny- 
ing^  motion  for  a  commission  to  take  testimony  and  for  a  stay,  plain- 
tii^  appeals.   Reversed,  and  motlcm  granted. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  SMITH,  PAGE, 
and  DAVIS,  JJ. 

Thomas  P.  Hanagan,  of  New  York  City,  for  appellant. 
Edward  W.  Drucker,  of  New  York  City,  for  respondent. 

SCOTT,  J.  [1]  PlaintiflE  sues,  as  assignee  of  a  shipper  in  Holland, 
for  dams^es  for  defendant's  refusal  to  accept  the  shipped  goods.  In 
the  nature  of  things,  plaiatiif  must  seek  his  evidence,  or  a  part  of  it, 
in  Holland,  and  his  only  course  is  to  issue  a  commission.  To  grant 
an  order  for  a  commission  in  such  a  case  is  almost  a  matter  of  course, 
unless  the  applicant  has  been  ^ilty  of  laches,  or  is  obviously  seeking 
delav.  Neither  of  these  objections  appear  in  the  present  case. 

[2]  Plaintiff  has  already  made  two  motions,  which  liave  been  denied 
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for  supposed  defects  in  his  motion  papers.  What  these  defects  are  we 
are  not  informed,  but  it  wculd  appear,  from  the  opinion  rendered  at 
Special  Term,  that  they  were  similar  to  those  which  that  court  found 
in  the  present  motion  papers.  We  do  not  find  these  latttf  papers  de- 
fective. They  seem  to  set  forth  with  quite  sufficient  detail  the  neces- 
sary facts.  It  is  not  necessary,  on  a  motion  for  a  commission,  to  fol- 
low the  strict  rules  appertaining  to  applications  for  attachments.  To 
deny  plaintiff  the  right  to  take  evidence  abroad  by  commission  is  to 
deny  him  an  opportunity  to  prosecute  his  action. 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  granted,  with  $10  costs,  with  leave  to  defendant 
to  more  hereafter  to  vacate  the  stay,  in  case  the  execution  and  return 
of  the  commission  is  tmreasonably  delayed.  Order  filed.  All  concur. 


PEOFLB  ex  nL  PAVIUON  NATURAL  GAS  GO.  v.  PUBLIC  SERVICE 
COMMISSION.  SECOND  DI8T. 

(Supreme  Court,  Appellate  Dlvldon,  TMrd  Department   May  2,  1917.) 

Certiorari  by  the  People  of  the  State  of  New  York  on  the  relation 
of  the  Pavilion  Natural  Gas  Company,  against  the  Public  Service 
Commission,  Second  District,  to  review  a  determination  of  the  Com- 
mission.   Determination  confirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

PER  CURIAM.  Determination  of  the  Public  Service  Commission 
confirmed,  with  $50  costs  and  disbursements.  AU  concur,  except 
KELLOGG,  P.  J.,  dissenting  in  memorandum,  in  which  LYON,  J., 
concurs. 

JOHN  M.  KELLOGG,  P.  J.  (disscntmg).  The  company  is  required 
to  extend  its  pipes  1,000  feet  beyond  the  limits  of  the  village  of  Mos- 
cow and  furnish  natural  gas  for  the  use  of  the  petitioner's  farm.  The 
company  is  to  furnish  the  pipe ;  the  petitioner  to  pay  the  expense  of 
laying  it.  Under  the  agreement  between  the  town  of  Leister,  in 
which  the  farm  is,  and  the  company,  for  laying  its  main  through  the 
town  to  the  village  of  Moscow,  the  company  is  to  furnish  to  all  the 
inhabitants  of  the  town,  "in  front  of  whose  premises  suck  gas  mains 
shall  be  laid,  such  gas  as  such  inhabitants  may  require  for  Ughting, 
heating,  manufacturing,"  etc.  The  expense  of  the  connection,  how- 
ever, is  to  be  paid  by  the  consumer.  The  company's  mains  in  the 
town  "do  not  run  in  front  of  or  near  the  premises  of  the  petitioner, 
but  are  1"%  miles  distant  at  the  nearest  point.  Undoubtedly,  under 
the  agreement,  and  under  section  62  of  the  Transportation  Law  (Con- 
sol.  Laws,  c.  63),. and  subdivision  2  of  section  66  of  the  Public  Serv- 
ice Commission  Law  (Consol.  Laws,  c.  48),  the  Commission  may  re- 
quire gas  to  be  furnished  any  farm  alongside  of  the  transmission 
line.  Transportation  Law,  §  62,  limits  the  right  to  compel  such  serv- 
.ice  for  a  distance  exceeding  100  feet  from  the  existing  mains. 
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It  must  be  conceded  that,  if  the  public  convenience  and  necessity 
requires  the  pipe  to  be  placed  in  the  town  highway  alongside  of  the 
petitioner's  premises,  the  Commission  may  direct  it;  but  there  is  no 
allegation  that  any  other  person  upon  that  highway  desires  the  use 
of  the  pipe  aside  from  the^  petitioner.  The  order  shows  it  is  for  his 
use,  and  he  is  required  to'install  it.  Under  subdivision  2  of  section 
66,  the  Commission  may  order  "reascmaUe  *  *  *  extensions  of 
the  works/'  etc.  It  cannot  order  an  unreasonable  extension,  and  a 
reasonable  extension  is  one  in  the  interests  of  tiie  public,  or  one  where 
the  statute  expressly  authorizes  it  to  be  made  for  the  benefit  of  an 
individual,  as  mentioned  in  section  62  of  the  Transportation  Law. 

The  Commission  cannot  require,  even  in  a  city  or  village,  an  ex- 
tension of  the  pipes  for  more  than  100  feet  for  individual  use.  It 
cannot  have  greater  power  in  the  country  for  the  accommodation  of 
a  farm.  The  spirit  of  the  Public  Service  Law  is  that  the  Commis- 
sion stands  between  the  company  and  the  public,  and  it  is  only  moved 
by  an  individual  when  he  is  asserting  a  public  right  for  the  benefit  of 
himself  and  others.  The  Commission  does  not  find  that  any  other 
person  can  be  benefited  by  its  action;  the  whole  proceeding  is  based 
upon  the  theory  that  the  gas  pipe  is  required  solely  for  the  petitioner's 
farm.  The  Commission  had  no  authority  to  make  such  order,  and 
the  extension  required  is  not  a  reasonable  extension. 

The  Appellate  Division  cannot  put  its  judgment  and  discretion  in 
the  place  of  the  judgment  and  discretion  of  the  Commission;  but  it 
may  determine  whether  the  Commission  has  acted  within  its  authority 
and  whether  its  action  was  arbitrary.   People  ex  rel.  N.  Y.  &  Queens 


Gas  Co.  V.  McCall,  219  N.  Y.  84,  U3  N.  E.  795,  Ann.  Cas.  1916E, 


The  order  should  therefore  be  annulled,  and  the  matter  remitted  to 
the  Commission. 

LYON,  J.,  concurs. 


(Supreme  Court,  Ai^llate  Divlslm,  First  D^rtmeut    May  4,  1917.) 

1.  MuniciPAi.  CoBPOBATioKB  «=i»402(9)— arBBBT  Opiifxira  Pbockbdinqs— Rk- 

VIEW — ^Pbesuhftion. 

since  Greater  New  York  Cbarter  1897  (Laws  1897.  c.  378)  requires  the 
eommlseioners  to  Include  Interest  on  award  from  date  of  vesting  title  until 
coBflrmatltm  of  report  in  street  opening  proceedings,  It  will  be  presumed 
on  appeal  tliat  they  did  so. 

[Ed.  Note^For  other  cases,  see  Municipal  Corporations,  Ceat  Dig.  If 
960,  981.] 

2.  Municipal  Cobpobations  <>=>403 — Street  Opening  PBOGSKDiHoa — ^Dam- 

ages to  Unknown  OwNKsa — ■Intebest — Statute. 

Greater  New  York  Charter  1901  (Laws  1901,  c  466),  amending  Greater 
New  York  Cbarter  1897,  $  1002,  providing  that,  if  the  award  to  unknown 
owners  In  street  opening  proceedings  is  not  paid  Into  court,  the  clt^'  Is 
liable  for  Interest  "from  a  day  one  year  after  the  date  upon  which  title 
vested,"  applied,  although  proceedings  w^  instituted  before  amendm^t, 

«S9For  otbtr  cmm  ■••  Mm*  topic  *  KBT-NUHBBR  In  aU  K«r>Hti]illMr*d  DIswU  *  lBd«M 
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etace  the  payment  of  interest  waa  Imposed  as  a  penalty  for  noncompliance 
wltli  the  statatory  requirement,  and  the  law  ai^llcable  Is  that  which  Is  in 
force  when  the  default  occurs;  the  proceedings  havb^  been  commenced 
and  carried  through  to  conclusion  under  tiie  same  act. 

,   [Ed.  Note.— For  other  cases,  see  Municipal  Gftfporatltms,  Gttxt.  Dig.  H 

982-088.] 

Appeal  from  Special  Term,  New  York  County. 

John  O.  Baker  appeals  from  an  order  denying  in  part  his  motion 
for  payment  of  award  made  for  damage  parcel  No.  8,  in  proceedings 
to  open  Haven  avenue,  borough  of  Manhattan,  city  of  New  York. 
Affirmed. 


Argued  bcfo:e  CLARKE,  P.  J.,  and  SCOTT,  SMITH,  PAGE,  and 

DAVIS,  JJ. 

Litchfield  F..  Moynahan,  of  New  Yoik  City,  for  ^pellant. 
Joel  J.  Squier,  of  New  York  City,  for  respondent  City  of  New 


SCOTT,  J.  Commissioners  of  estimate  and  assessment  were  ap- 
pointed in  this  proceeding  on  May  8,  1899,  and  title  to  the  land  to  be 
acquired  vested  in  the  city  of  New  York  on  May  31,  1899,  pursuant 
to  a  resolution  of  the  board  of  public  improvements.  The  report  of 
the  commissioners  was  confirmed  on  May  19,  1902,  and  included  an 
award  of  $445.50  to  unknown  owners  of  a  plot  known  as  damage 
parcel  No.  8.  It  has  been  shown  in  this  proceeding,  and  is  not  ques- 
tioned by  the  city,  that  petitioner  is  entitled  to  be  paid  that  award.  The 
only  question  involved  in  this  appeal  is  whether  or  not  he  is  entitled 
to  be  paid  interest  thereon  from  the  date  of  confirmation  of  the  re- 
port. 6v  the  order  appealed  from  he  has  been  denied  such  interest. 

[1]  There  is  no  question  involved  here  as  to  the  allowance  of  in- 
terest on  the  appraised  value  of  the  land  from  the  day  on  which  title 
vested  in  the  city  until  the  date  of  the  confirmation  of  the  report. 
It  was  the  duty  of  the  commissioners  to  include  such  interest  in  the 
award  as  part  of  the  compensation  to  be  paid  to  the  owner  (Greater 
New  York  Charter,  Laws  1897  [chapter  378]  §  990),  and  we  assume 
that  they  did  so. 

[2]  What  the  petitioner  claims  is  interest  from  the  date  of  con- 
firmation by  way  of  penalty  for  nonpayment,  and  whether  he  is  so 
entitled  depends  upon  the  determination  as  to  what  statute  applies. 
Section  1002  of  the  Greater  New  York  Charter  of  1897,  which  was 
in  force  when  this  proceeding  was  instituted,  provided  that  in  cases 
of  awards  to  unknown  owners,  or  to  certain  other  classes  of  owners, 
it  should  be  the  duty  of  the  city — 

"to  pay  the  sum  or  sums  mentioned  In  the  said  report,  payable,  or  that  would 
be  coming  to  such  owners,  proprietors,  parties,  and  i>eraone,  respectively,  into 
the  *  *  *  Supreme  Court,  to  be  secured,  disposed  of,  and  Invested  as 
the  said  court  shall  direct,  and  such  payment  slkall  be  as  ralld  and  ^ectual,  In 
all  respects,  as  If  made  to  the  said  owners,  proprietors,  partis,  and  persons, 
respectively,  themselves,  according  to  their  Just  rights,  as  if  they  had  been 
known  and  had  all  been  iHvseut,  of  full  age,   *  •   *   and  compos  mentis." 
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Although  this  statute  made  it  the  duty  of  the  city  to  pay  these 
awards  into  court,  no  penalty  or  other  consequence  was  provided 
in  case  of  ncHicompliance,  and  since  there  was  no  provision  of  statute 
imposing  the  payment  of  interest  in  such  a  case,  the  city  could  not 
be  charged  with  interest  by  way  of  penalty  for  nonpayment.  The  sec- 
tion was,  however,  amended  by  chapter  466,  Laws  1901,  by  adding  to 
the  provision  above  quoted  the  following: 

"And  in  default  of  such  payment  tbe  said  city  of  New  York  shall  be  and 
retoaJn  Uable  for  the  amount  of  the  said  sums  of  money  with  lawful  intei*est 
thereon  from  a  da.\'  one  year  after  the  date  upon  which  title  vested  in  the  city 
of  Kew  York  to  the  person  or  persons  who  may  thereafter  be  found  entitled 
to  the  sama" 

If  the  last-quoted  provision  is  applicable,  the  city  is  liable  for  the 
interest  on  the  award  in  this  case  from  the  date  of  the  coniirmation 
of  the  report,  because  the  title  to  the  premises  had  vested  in  the  city 
more  than  one  year  before  such  confirmation.  We  think  that  the 
amendment  of  1901  is  available  to  the  petitioner,  notwithstanding  the 
proceeding  was  instituted  before  that  amendment  was  adopted.  The 
payment  of  interest  in  such  a  case  is  imposed  as  a  penalty  for  non- 
compliance with  the  statutory  requirement  that  the  awam  shall  be 
paid  into  court,  and  the  law  applicable  is  that  which  is  in  force  when 
the  default  occurs.  Salter  v.  Utica  &  Black  River  R.  Co.,  86  N.  Y. 
401.  The  case  is  not  like  those  in  which  a  condemnation  proceeding 
had  been  commenced  under  the  Consolidation  Act  (Laws  1832,  c. 
410),  and  concluded  after  the  enactment  of  the  Greater  New  York 
Charter,  in  which  it  has  been  held  that  the  payment  of  interest  on 
awards  was  regulated  by  the  provisions  of  the  Consolidation  Act. 
Here  the  proceeding  was  commenced  and  carried  through  to  a  con- 
clusion under  the  same  act. 

Our  conclusion  is  that  petitioner  is  entitled  to  interest  on  the  award 
from  the  date  of  the  confirmation  of  the  commissioners'  report,  and 
the  order  appealed  from  will  therefore  be  modified  accordingly,  and, 
as  modified,  affirmed,  with  $10  costs  and  disburaements  to  the  ^>pel- 
lant.   Settle  order  on  notice.  All  concur. 


THOMPSON  r.  SHEUWOOD  8UOB  Ca 

In  re  AMERICAN  MUT.  COMPENSATION  INS.  CO. 

(Snpreme  Court,  Ajiv^late  DlTision,  Third  D^rtment    May  2,  1917.) 

BCasrb  and  Sehtant  «»3^(10) — ^Tnjtbies  to  Sibtant — Scope  ot. 

Where  an  employe  lost  approximately  one-fourth  of  an  Inch  of  the  tip 
<^  one  of  his  forefingers,  the  entire  bulbous  terminal  not  being  taken  he 
Is  not  entitled  to  23  weeks'  compensation  provided  by  statute  as  the 
award  for  the  loss  ot  one-half  a  forefinger. 

Appeal  from  State  Indtistrial  Commission. 

Application  by  Robert  Thcwnpson  for  compensation  under  the  Work- 
men's Compensation  Law  (Consol.  Laws,  c.  67)  against  the  Sherwood 
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Shoe  Company,  employer,  and  the  American  Mutual  Compensation 
Insurance  Company,  insurance  carrier.  From  an  award  of  the  State 
Industrial  Commission,  defendants  appeal.  Award  reversed,  and  claim 

remitted  for  further  consideration. 

Argued  before  KELLOGG,  P.  J.,  and  LYON.  WOODWARD. 
COCHRANE,  and  SEWELL,  JJ. 

Jeremiah  F.  Connor,  of  New  York  City,  for  appellants. 

Robert  Thompson,  of  Rochester,  for  claimant  respondent. 

Egburt  E.  Woodbury,  Attv.  Gen.,  and  Robert  W.  Bonynge,  of  New 
York  Citjr  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of  counsel),  for  State 
Industrial  CommissicHi. 

LYON,  J.  In  July,  1916,  the  claimant  suffered  the  loss  by  am- 
putation of  approximately  one-fourth  of  an  inch  of  the  tip  of  one  of 
his  forefingers.  No  claim  is  made  of  any  further  injury  to  the  finger. 
The  X-ray  photograph  ccmtained  in  the  record  indicates  that  the  en- 
tire bulbous  terminal  of  the  tip  of  the  finger  was  not  taken  ofF.  The 
attending  physician  described  the  treatment :  "Pieces  of  bone  removed ; 
wound  closed;  antiseptic  dressing  applied."  The  claimant  stated,  in 
answer  to  the  question,  "Will  you  be  able  to  take  regular  employment 
when  you  return  to  work?"  "Yes,  but  will  not  be  able  to  accomplish 
as  much  as  before  accident."  The  State  Industrial  Commission,  hold- 
ing that  the  injury  constituted  the  loss  of  the  first  phalange  of  the 
finger,  made  an  award  of  23  weeks*  compensation,  which  wa.s  the  full 
statutory  award  for  the  loss  of  one-half  the  finger.  The  employer 
and  insurance  carrier  have  appealed,  claiming  that  the  loss  of  so  small 
a  portion  of  the  finger  did  not  constitute  the  loss  of  substantially  all  the 
phalange,  and  hence  that  the  award  was  not  warranted. 

In  this  we  think  the  appellants  are  correct.  In  the  case  of  Geiger  v. 
Gotham  Can  Co.  (decided  at  the  last  term  of  court)  163  N.  Y.  Supp. 
678,  we  held,  discussing'  authorities  bearing  upon  the  question,  that 
the  amputation  of  one-eighth  of  the  tip  of  a  finger  did  not  entitle  the 
claimant  to  be  awarded  compensation  for  the  loss  of  the  entire  first 
ptudange.  We  do  not  think  the  loss  of  an  additional  one-eighth  of 
an  inch  of  the  tip  of  a  finger,  with  the  result  shown  in  the  case  at  bar. 
in  any  way  alters  the  leg£d  principle,  and  hence  that  the  award  should 
be  set  aside  and  the  claim  remitted  to  the  Commission  for  further  con- 
sideration. It  may  be  observed  that,  while  the  findings  of  the  Commis- 
sion state  the  injury  as  having  occurred  to  the  forefinger  of  the  right 
hand,  the  statements  of  the  claimant,  employer,  and  attending  physician 
state  that  the  injury  was  to  the  forefinger  of  the  left  hand,  a  clerical 
error  undoubtedly  in  the  record- 
Award  reversed,  and  claim  remitted  to  the  Commission  for  fur- 
ther consideration.   All  concur. 
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GENERAL  FIRB  ASSIJR.  GO.  OF  PARIS,  FRANCS,  r.  STATS  BANK. 
(Suprane  Court,  ^ipeUate  Division.  Vint  Uemrtmeat    May  4,  1917.) 

1.  Bankb  aud  Bankiho  «sb190— Pobqkd  InoOBseiCENT  of  Cbeck  ob  Dsavt. 

Where  a  ftre  insoranee  comiiany  issued  a  loss  draft,  wbidi  read  tbat 
upon  acceptance  a  natlanal  bank  would  pay  to  the  order  of  insured  an 
amount  of  maaey,  and  audi  draft  waa  stolen  from  the  fire  insoranee 
company,  and,  with  the  forged  Indorsement  of  Insured  thereon,  came 
into  the  poasession  of  a  state  bank,  which  indorsed  the  paper  with  its 
name,  and  caused  it  to  be  presented  to  the  insurer  for  acceptance  and 
paym^t,  -and  the  Insurer  accepted  it,  and  the  amount  was  paid  to  the 
state  hank  out  of  the  insurer's  funds  on  depoeft  with  the  national  bank, 
the  state  bank  was  not  liable  to  the  insurer  for  the  amount;  ^nce, 
whether  the  paper  was  a  cbeck  or  a  draft,  it  bad  no  force  imtU  accepted 
try  the  insurer,  and,  when  so  accepted,  it  became  no  more  than  a  direction 
to  the  national  bank  to  pay  the  amount  according  to  its  tenor— ^att  is,  to 
the  order  of  Insured — and  the  natlooal  bank  waa  without  power  to  pay  out 
the  amount  on  a  toTged.  indorsement  and  rtiarge  the  amount  to  insurer. 

[Sd.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  |S  733- 
786,  737.] 

2.  Banks  and  BAHKtna  ^3>U9-~Bblatior  Beiwees  Bank  and  'Dep06itob. 

The  relation  between  a  bank  and  its  depositor  is  that  of  debtor  and 
creditor,  and  not  of  agent  and  prlndpnl,  and  money  deposited  in  bank 
becomes  part  of  the  bank's  general  funds,  and  in  discharging  checks,  ac- 
ceptances, or  notes  payable  at  It,  a  bank  pays  its  own  money  as  a  debtor, 
not  its  depositor's  money  as  an  a^nt. 

[fid.  Note.— For  oth«:  cases,  see  Banka  and  Banking,  Cent  Dig.  St 
2S2.] 

3.  Buxs  AND  Notes  «=»78— Aooeptanoe  of  Dbaft^-Gdaeaktt  op  Indorse- 

UENTB. 

A  Are  insurance  company's  acceptance  of  a  loss  draft  did  not  guarantee 
the  Indorsements  upon  the  paper,  nor  do  more  than  glre  It  validity  as  a 
direction  to  the  insurer's  bank  to  pay  the  sum  named  to  insured's  order. 

[Ed.  Note;. — For  other  cases,  see  Bills  and  Notes,  Coit.  Dig.  |  127.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  General  Fire  Assurance  Company  of  Paris,  France, 
against  the  State  Bank.  From  an  interlocutory  judgment  sustaining  a 
demurrer  to  the  complaint,  plaintiff  appeals.  Affirmed.' 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
DAVIS,  and  SHEARN,  JJ. 

Hartwell  Gabell,  of  New  York  Ci^,  for  appellant. 
Joseph  E.  Cosgrove,  of  New  York  City,  for  respondent 

DOWLING,  J.  The  complaint  herein  sets  forth  18  causes  of  action 
against  defendant,  being  3  causes  of  action  based  on  each  of  6  instru- 
ments in  writing  for  the  payment  of  money,  recorery  thereon  being 
predicated  on  the  theories,  first,  of  a  breach  of  defendant's  express 
guaranty  of  prior  endorsements,  in  reliance  upon  which  plaintiff  ac- 
cepted the  instrument;  second,  of  a  breach  of  defendant's  implied 
guaranty  as  last  indorser ;  and  third,  of  a  recovery  of  money  paid  under 
a  mistake  of  fact. 

Taking  one  of  the  instruments  as  an  example  of  all,  the  complaint 
alleges,  as  a  first  cause  of  action,  that  plaintifiF  is  a  foreign  corporation 
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engaged  In  the  business  of  insuring  against  loss  or  damage  by  fire,  and 
duly  authorized  to  do  business  in  the  state  of  New  York.  Defendant 
is  a  domestic  banking  corporation.  On  or  about  August  7,  1914^  plain- 
tiff at  its  New  York  ofiice — 

"eaiieed  to  be  made  out  a  paper  wrlUng  In  tbe  f<mn  of  a  loss  draft,  with  re- 
ceipt attached  thereto,  which  It  caused  to  be  signed  by  one  <tf  Its  reiddent 
officers  and  agents,  for  the  purpose  of  delivery  to  one  Abraham  Rlnsde  In  pay  - 
ment for  a  loes  by  fire  then  believed  by  platntUf  to  have  been  snstalned  by 
said  Rlngle,  with  respect  to  property  owned  by  him,  against  loss  or  damage  by 
Are  with  respect  to  whldk  plaintiff  had  Insnred  the  said  Blngle  bj  its  policy 
In  tbe  Btandard  form  of  the  state  of  New  Jersey." 

The  writing  is  in  the  following  form: 

"Draft  No.  3684.    5^02.50.  Angust  7,  1914. 

"Upon  acceptance  by  the  General  Fire  Assurance  Co.,  of  Paris,  France,  the 
National  City  Bank  of  New  York  will  pay  to  the  order  of  Abraham  Blngle  four 
hundred  two  and  50/100  dollars,  which  payment,  evidenced  by  proper  indorse- 
ment hereof,  constitutes  full  satisfaction,  compromise,  release,  and  discharge 
of  all  claims  and  demands  for  loss  and  damage  which  occurred  by  flre  on 
August  1,  1914,  to  property  described  In  policy  No.  21856,  issued  at  tbe  New 
BrunswidE,  N.  J.,  agoicy,  and  said  policy  Is  herein  reduced  In  said  amount. 

"F.  B.  Shaw,  Agmcy  Supt. 

"To  the  United  States  Branch  General  Fire  Assurance  Go.  ot  Paris,  France. 
123  WUliam  St.,  New  York  City. 
"Claim  Na  34S2.  Accepted: 

"The  General  Fire  Assurance  Co.  of  Parla.  France, 

"United  States  Uani^cers. 

"(>}iinterstgned :  Cashier. 

"Draft  No.  8684.    ?402.50.  IS 

"Received  of  the  GMieral  Eire  Assurance  Co.,  of  Paris,  France,  sight  draft 
for  the  sum  of  four  hundred  two  and  50/100  dollars,  which,  when  paid,  will 
be  in  full  satisfaction,  compromise,  release,  and  discharge  of  all  claims  and 
demands  tor  loss  and  dama^  by  fire  which  occurred  on  August  1,  1914,  to 
property  described  In  policy  Na  24855,  Issued  at  its  New  Brunswick,  N.  J., 
agency,  and  said  policy  Is  hereby  reduced  in  said  amoant. 

"Claim,  ¥402m  Discount,  V        Net,  ¥402.50. 

"Duplicate  Receipt   Claim  No.  8432. 
"T^iis  receipt  ^nst  not  be  detached  from  draft" 

On  back  of  draft: 

"Unless  indorsed  absolutely  in  accordance  with  instructions  below,  draft 
will  be  returned. 

"Instructions  Relative  to  Indorsement  of  Draft. 

"Indorsement  of  this  draft  should  be  made  by  the  payee  as  described  in  Its 
face;  if  made  by  an  attorney,  or  agent,  or  the  representative  of  an  estate, 
properly  certified  evidence  of  authority  most  accompany  the  draft,  unless 
previously  filed  with  this  company  at  its  office,  12S  William  street,  New  York 
City." 

It  is  averred  on  information  and  bdief,  that  the  paper  was  never  de- 
livered to  Ringle,  the  payee,  and  never  came  into  his  possession,  but 
was  surreptitiously  and  fraudulently  purloined  from  the  possession  of 
plaintiff  before  delivery,  and  that  defendant,  about  August  8,  1914, 
obtained  possession  thereof,  with  the  name  of  Abraham  Ringle  indors- 
ed thereon,  among  others,  and  thereafter  defendant  indorsed  the  paper 
with  its  name  and  caused  the  same  to  be  presented  "in  accordance  with 
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its  terms  to  the  plaintiff  for  acceptance  and  payment."  It  is  further 
■  set  forth : 

"That  therenpoD  the  plaintiff,  In  the  belief  tbat  the  said  paper  writing  had 
been  lodoreed  by  Abraham  Ringle,  the  payee  named  therein,  and  rel^ng  upon 
the  Indorsement  of  defendant  appearing  upon  said  paper  beneath  the  name 
of  said  Abraham  Ringle,  believed  said  paper  writing  to  be  a  draft  upon  Itself, 
which  had  been  dnly  delivered  and  Indorsed  by  the  payee  named  therein,  the 
snld  Abraham  Ringle,  and  accepted  the  same  and  caused  the  sum  of  four  hun- 
dred two  and  fiO/100  (1402.50)  dollars  to  be  paid  to  the  defendant  there<xi,  out 
of  funds  belonging  to  It  then  on  deposit  with  the  National  City  Bank." 

The  indorsement  of  Rii^le  upon  the  paper  is  alleged  to  have  been  a 
forgery  written  therein  without  his  authority  or  consent,  and  when 
plaintiff  on  November  19,  1915,  for  the  first  time  learned  of  the  facts, 
it  made  demand  on  defendant  for  the  repayment  of  the  sum  of  $402.- 
50,  which  was  refused.  The  second  cause  of  action,  after  restating  the 
material  parts  of  the  first,  sets  forth  that,  after  obtaining  possession 
of  the  paper  bearing  the  name  of  Ringle  indorsed  thereon,  with  others, 
it  indorsed  the  same  as  follows: 

"Indorsemotta  Guaranteed. 

"The  State  Bank  of  New  York, 

"A.  J.  Yoorhls,  OasUer." 

And  that: 

"Thereupon  the  ptalntlfl.  In  the  belief  that  the  said  papi^  writing  had  been 
Indorsed  the  said  Abraham  Ringle,  the  payee  named  tberdn,  and  relying 
iifMn  said  guaranty  ana  indorsement  of  the  defendant,  mceeplod  the  same  and 
caused  the  sum  of  four  hundred  two  and  00/100  {f$1/fXt.W)  dollars  to  be  paid 
to  tlie  defendant  thereon  out  of  funds  belimglng  to  It  tlien  on  deposit  with 
the  National  City  Bank." 

The  third  cause  of  action,  after  stating  the  material  parts  of  the  first, 
sets  forth  that: 

"Thereupon  the  plaintiff,  In  ignorance  of  the  fact  that  the  said  paper  writing 
had  been  purloined  from  Its  [wssesslon  prior  to  any  delivery  thereof  to  the 
said  Abraham  Ringle,  or  any  one  tor  him,  and  in  the  belief  that  the  said  paper 
writing  was  Its  Talld  loss  draft,  which  had  bem  duly  delivered  to  the  said 
payee  and  had  by  blm  been  indorsed,  and  that  he  hod  signed  the  receipt  at- 
tached thereto,  accepted  the  same,  and  caused  the  sum  of  four  hundred  two 
and  50/100  ($402.50)  doUara  to  be  paid  to  the  defendant  thereon  out  of 
funds  belonging  to  it  then  on  deposit  with  the  National  (^ty  Bank.** 

[1]  The  objecti<ni  to  all  these  causes  of  action  is  that  no  damage  is 
shown  to  have  been  caused  to  plaintiff  by  any  act  of  the  defendant. 
Whether  the  paper  in  question  is  regarded  as  a  check  or  as  a  draft,  it 
had  no  validity,  force,  or  effect  whatever  until  it  was  accepted  by  plain- 
tiff. When  accepted  by  plaintiff  (no  matter  in  what  way  that  acceptance 
was  procured),  it  became  no  more  than  a  direction  to  the  National  City 
Hank  to  pay  the  sum  of  $402.50  according  to  its  tenor;  that  is,  to  the 
order  of  Abraham  Ringle.  The  National  City  Bank  had  no  right  or 
power  to  pay  out  that  sum,  and  charge  it  to  [Aaintiff's  accotmt,  unless 
it  paid  it  out  as  directed  by  plaintiff ;  that  is,  upon  the  order  of  Abra- 
ham Ringle.  According  to  the  allegations  of  the  complaint,  it  did  not 
do  so,  but  paid  out  the  money  upon  a  forged  indorsement.  Thereupon 
the  National  CiW  Bank  had  no  right  to  charge  plaintiff  with  such 
payment,  plaintiff  can  recover  the  amount  thereof  from  Uie  National 


Digitized  by 


874 


181  NBW  TOBK  8UPPLEUBNT 


(Sup.  Ct. 


Cit^  Bank  (upon  the  facts  alleged  in  the  complaint),  and  plaintiff,  not 
having  suffered  any  damage,  has  no  cause  of  action  against  this  defend- 
ant. What  the  rights  of  the  National  City  Bank  against  the  defendant 
may  be  is  a  question  not  now  before  us.  But  it  is  well  settled  that,  as 
between  plaintifT  and  the  National  City  Bank,  the  payment  by  the  latter 
upon  the  forged  indorsement  did  not  bind  plaintiff,  and  discharged  no 
part  of  its  indebtedness  to  the  former. 

[2]  The  relation  between  a  bank  and  its  depontor  is  that  of  debtor 
and  creditor,  not  of  agent  and  principal.  The  money  deposited  becomes 
part  of  the  bank's  general  funds,  and  it  impliedly  contracts  to  pay  the 
depositor's  checks,  acceptances,  notes  payable  at  the  bank,  and  the  like, 
to  the  amount  of  his  credit ;  but  in  discharging  its  implied  obligation 
it  pays  its  own  money  as  a  debtor,  not  its  depositor's  money  as  an 
agent.  Baldwin's  Bank  v.  Smith,  215  N.  Y.  76,  109  N.  E..  138,  Ann. 
Cas.  1917A,  500.  So,  also,  in  Bank  of  British  North  America  v.  Mer- 
chants' National  Bank,  91  N.  Y.  106,  where,  after  holding  that  the 
bank  had  no  specific  moneys  of  the  depositor  in  its  possession,  but  be- 
came a  debtor  to  him  for  all  moneys  deposited  with  it  by  him,  the 
court  said : 

"When  the  defendant  paid  the  check,  upon  the  forged  Indorsement,  it  paid 
Its  own  money,  and  dlsehai^d  no  part  of  its  indebtedness  to  the  plaintiff. 
It  still  remained  Indebted  to  the  plaintifl  for  the  sum  of  $17,600;  and  tbe 
plaintiff  lost  none  of  its  rlstats  1^  receiving,  nnder  a  mistake  as  to  tacts,  tbe 

check  as  one  properly  paid  and  charged  to  its  acco.unt  by  the  defendant. 
When  it  discovered  the  mistake,  It  had  tbe  right  to  repudiate  tbe  charge,  re- 
turn the  check,  and  claim  payment  of  the  sum  really  unpaid  to  It  or  upon  Its 
order.  Tbe  defendant  was  txxind  to  see  to  It,  at  its  peril,  tbat  the  Indorsement 
of  Mrs.  Halplne  was  genuine,  tbat  It  paid  the  check  to  one  «itltled  to  tbe 
payment  thereof,  that  It  got  good  title  to  the  check  as  a  voucher,  and  the 
loss,  as  between  it  and  the  plaintiff,  for  a  wrongful  payment,  must  fall  upon 
It." 

To  the  same  effect  are  Welsh  v.  Gennan-Amcrican  Bank,  73  N.  Y. 
424,  29  Am.  Rep.  175,  and  Com  Exchange  Bank  v.  Nassau  Bank, 
91  N.  Y.  74,  43  Am.  Rep.  655. 

[3]  The  acceptance  by  plaintiff  did  not  guarantee  the  indorse- 
ments upon  the  paper,  nor  do  more  than  give  it  validity  as  a  direction 
to  the  National  City  Bank  to  pay  the  sum  herein  named  to  the  order 
of  Abraham  Ringle.  That  bank  could  not  charge  against  plaintiff 
the  amount  of  any  payment  made  theretmder,  unless  it  was  made  up- 
on a  valid  indorsement  by  Ringle.  Not  having  so  paid,  plaintiff  is 
not  chargeable  with  the  amount  of  the  payment  not  made  in  accord- 
ance with  his  direction,  and  has  sustained  no  damage. 

It  therefore  has  no  cause  of  action  against  this  defendant,  and  the 
judgment  appealed  from  should  be  affirmed,  with  costs.  Order  filed. 
All  concur. 
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MUTUAL  REAL  ESTATE  00.  T.  B0SENWA8SER  et  aL 
(Sapreme  Court,  Appellate  Division,  First  Department.    May  4,  1917.) 

XMZfDLOkD  AND  TEITAKT  ^=»230(S) — ACTION  FOB  RBMT — PLKADIlfG — VaHIANOI. 

In  an  adioo  for  rent,  where  tbe  landlord  relied  oa  an  aselgnmmt  of 
business  from  lessee  to  defendants,  which  did  not  mentlcm  the  lease  and 
did  not  support  the  claim,  plaintiff  could  not  claim  that,  since  defendants 
had  made  certain  rental  payments,  It  would  be  presumed  that  the  lease 
was  assl^nied,  since  the  plalntlfl  did  not  rely  on  such  presumption  In  com- 
plaint, and  the  instrument  Introduced  rebutted  any  such  presumption. 

[Ed.  Note. — For  other  cases,  Bee  Landltnd  and  Tenant,  Cent.  Dig.  ig 
920,  921,  926J 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  MutuaJ  Real  Estate  ComiMuiy  against  Harry  Rosen- 
wasser  and  another.  Judgment  dismissing  complaint,  and  plaintiff 
appeals.  Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
DAVIS,  and  SHEARN,  JJ. 

William  H.  Milholland,  of  New  York  City  (Achilles  H.  Kohn,  of 
Xew  York  City,  with  him  on  the  brief),  for  appellant. 
Meyer  Kraushaar,  of  New  York  City,  for  respondents, 

DOWLING,  J.  This  action  is  brought  to  recover  the  sum  of 
$1,285.26,  whereof  a  part,  amounting  to  $1,100,  is  for  rent  claimed  to 
l?e  due  from  defendants  for  the  first  loft  of  the  premises,  472  Broad- 
way, in  the  city  of  New  York,  for  the  mohths  of  October,  November, 
and  December,  1914,  and  January,  1915;  the  balance  being  for  the 
proportionate  share  of  the  water  rents  of  said  premises  up  to  January 
21,  1915.  The  complaint  sets  forth  two  causes  of  action.  It  appears 
therefrom  (and  from  the  proof)  that  on  July  15,  1912,  plaintiff  leased 
to  Leo  Rosenwasser  &  Co.,  Incorporated  (a  domestic  corporation),  the 
first  loft  of  the  building,  472  Broadway  and  30  Crosby  street,  in  the 
city  of  New  York,  for  the  term  of  two  years,  beginning  February  1, 
1915,  at  the  yearly  rental  of  $3,300,  payable  in  equal  monthly  install- 
ments in  advance,  besides  one-fifth  of  all  Croton  water  rents  charged 
against  the  building  during  the  term.  Leo  Rosenwasser  &  Co.,  Incor- 
porated, entered  into  possession  of  the  premises  under  the  lease.  The 
complaint  then  sets  forth,  as  the  basis  of  the  claim  against  defendants  in 
the  first  cause  of  action,  that  they — 

"assumed  and  promised  to  pay  and  discharge  all  the  liabilities  and  obligations 
of  said  Leo  Hoaenwasser  &  Co.,  Incorporated,  Including  the  liability  of  said 
Leo  Rosenwasser  &  Co.,  Incorporated,  to  pay  rent  and  water  taxes  due  and 
to  become  due  under  said  lease,  In  consldwation  of  said  Leo  Bosenwasser  & 
Co.,  IncOTporated,  transferring,  assigning,  and  setting  over  unto  said  def^d- 
ants  all  of  Its  property  and  assets  of  every  name  and  kind,  indndlng  the  lease 
aforesaid,  all  of  which  were  dnly  transferred,  assigned  and  set  over  to  said 
defoidants  by  sold  Leo  Bosenwasser  A  Co.,  Incorporated." 

The  second  cause  of  action  sets  forth  that: 

"On  or  about  the  2Sd  day  of  July,  3913.  said  Jjeo  Roaenwaner  A  Co,,  In^ 
corporated,  assigned  all  Its  Interest  In  said  lease  and  the  unexpired  tenn  to 
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Uie  defradanls  herein ;  that  said  defendants  berelu  accqtted  uld  aaBlgnment 
and  thereupon  entered  upon  the  demised  premises." 

The  nonpayment  of  the  rent  and  water  rate  in  suit  was  alleged.  Hie 
defendants  answered,  denying  that  they  had  ever  either  assumed  to 
pay  the  rent  under  the  lease  or  accepted  any  assignment  thereof,  and 
further  setting  up  the  statute  of  frauds.  The  plaintiff  served  a  bill  of 
particulars,  wherein  it  set  forth  that  the  agreement  and  assignment, 
relied  on  as  the  basis  for  both  claims,  was  "partly  in  writing,"  and  an- 
nexed a  copy  of  the  instnunent. 

Upon  the  trial  plaintiff  offered  the  writing  in  question  in  evidence, 
but  failed  to  prove  any  agreement  by  defendants  beyond  the  same.  In 
that  instrument  it  was  recited  that  ijeo  Rosenwasser  &  Co.,  Incorporat- 
ed (the  corporation),  was  about  to  discontinue  business  and  wind  up  its 
affairs,  and  intended  to  transfer  its  assets  to  the  firm  of  Rosenwasser 
Bros,  (these  defendants)  for  the  purpose  of  paying  its  merchandise 
creditors  and  promissory  notes  in  an  amount  not  exceeding  $52,000,  on 
certain  of  which  promissory  notes  L.  B.  Wasserstrom  was  an  indorser, 
who  agreed  to  make  certain  payments  by  promissory  notes  to  Rosen- 
wasser Bros.  Wherefore  the  corporation  granted  and  conveyed  to  the 
firm  "all  its  outstanding  accounts,  goods,  wares,  merchandise,  machin- 
ery, fixtures,  money  in  bank,  and  deposit  in  gas  company,  for  the  pur- 
pose of  paying  the  merchandise  creditors  of  the  party  of  the  first  part 
in  full,  and  discharging  the  promissory  notes  aforesaid."  The  firm 
agreed  "to  pay  each  and  every  creditor  of  the  party  of  the  first  part 
the  amount  due  to  each  of  them,  as  shown  by  the  books  of  the  party 
of  the  first  part,  as  soon  as  the  outstanding  accounts  are  collected,  and 
also  to  pay  the  promissory  notes  hereinbefore  described,  and  further 
agreed  to  secure  the  return  to  Wasserstrom  of  his  notes.  It  appear- 
ed upon  the  trial  that  defendants  were  themselves  the  lessees  of  the 
second,  third,  and  fourth  lofts  in  the  same  building  and  had  paid  their 
own  rent  in  full,  as  well  as  a  number  of  mondis'  rent  for  the  first 
loft,  by  their  checks,  either  drawn  directly  to  the  order  of  plaintiff's 
agents,  or  to  the  order  of  Leo  Rosenwasser  &  Co.,  Incorporated,  and 
by  it  indorsed  to  the  agents. 

At  the  close  of  plaintiff's  case  it  had  entirely  failed  to  establish 
either  cause  of  action  sued  on.  The  agreement  between  the  corpora- 
tion and  the  firm  had  no  reference  to  the  lease  of  the  premises  in  ques- 
tion. The  corporation  did  not  assign  the  lease  to  the  firm.  The 
property  transferred  is  specifically  enumerated,  and  the  lease  is  not  in- 
cluded therein.  The  assets  transferred  were  to  be  used  to  pay  only 
the  merchandise  creditors  and  the  holders  of  the  promissory  notes ; 
the  plaintiff's  claim  for  rent  comes  within  neither  category.  Neither 
by  agreement  nor  assignment  did  defendants  ever  assume  the  corpo 
ration's  lease,  nor  agree  to  pay  the  rent  reserved  thereunder,  and  plain-  _ 
tiff,  therefore,  failed  to  establish  either  cause  of  acticm. 

But  plaintiff  now  claims  that,  as  defendants  were  in  possession  of 
the  premises  and  paid  some  part  of  the  rent  therefor,  the  presumption 
is  that  the  lease  had  been  assigned  to  the  defendants — citing  Frank  v. 


N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  122  N.  Y.  197,  25  N.  E.  332;  Benoliel 
V.  New  York  Brewing  Co..  144  App.  Div.  651.  129  N.  Y.  Supp.  606; 


Sup.Ct) 


HATWABD  T.  HATWABD 


877 


Dey  V.  Greenebaum,  82  Hun,  533,  31  N.  Y.  Supp.  610.  The  answer 
to  this  is  that  plaintifi  did  not  rely  upon  such  legal  presumption,  but 
set  forth  in  its  complaint,  as  limited  by  its  bill  of  particulars,  and  in- 
troduced in  evidence  upon  the  trial,  the  very  instrument  upon  which  it 
declares  that  liability  is  to  be  predicated  against  defendants,  and  by 
that  instrument,  not  only  is  any  presumption  of  a  valid  assignment 
rebutted,  but  it  affirmatively  appears  as  a  matter  of  law  that  defendants 
neither  assumed  any  luibih^  upon  the  lease  nor  accepted  any  assign- 
ment thereof. 

The  judgment  appealed  from  will  therefore  be  affirmed,  with  costs. 
Order  filed.  All  concur. 


(Supreme  Coort,  Appellate  Division,  J^rst  Department.   May  4,  1917.) 

Execution  <g=>402 — ^Aoainbt  Salabt. 

There  Is  but  one  way  for  a  Judgmmt  creditor  to  reach  an  accmlng 
salary,  that  provided  by  Code  Civ.  Proc,  {  1391:  On  the  return  of  an 
execution  unsatisfied,  an  order  n^ay  be  obtained  garntshing  a  percentajp' 
of  salary  due  or  to  become  due. 

[Ed.  Note. — For  other  oases,  see  Execution,  Cent  Dig.  |S  1166-1159.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Marion  Hayward  against  Irving  Hayward.  From  an  or- 
der denying  a  motion  to  vacate  sheriff's  levy,  to  vacate  order  for  exam- 
ination of  a  third  party,  and  to  order  a  third  party  to  pay  over  money* 
defendant  appeals.  Keversed,  and  motion  granted  in  part. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWNING, 
DAVIS,  and  SHEARN,  JJ. 

L,estcr  B.  Nelson  and  I.  Maurice  Wormser,  both  of  New  York  City, 
for  appellant. 

Francis  C.  Nickerson,  of  New  York  City,  for  respondent. 

SHEARN,  J.  This  is  an  appeal  from  an  order  of  the  Special  Term 
■denying  defendant's  motion  to  vacate  and  set  aside  an  attempted  levy 
under  an  execution  upon  a  weekly  salary  payable  to  the  defendant  by 
the  Palace  Operating  Corporation  pursuant  to  a  written  contract  en- 
tered into  by  the  defendant,  under  the  name  of  Alan  Brooks  &  Co.,  and 
the  Palace  Operating  Corporation,  for  the  production  of  a  vaudeville 
sketch  by  the  defendant,  assisted  by  three  other  persons  provided 
the  defendant,  for  which  said  "Alan  Brooks  &  Co."  were  to  be  paid  a 
salary  of  $665  upon  the  conclusion  of  the  final  performance.  The  con- 
tract was  made  on  January  13,  1917,  and  its  term  was  one  week,  com- 
mencing on  January  15,  1917.  Judgment  for  $1,075  was  entered  in  fa- 
vor of  the  plaintiff  and  against  the  defendant  in  this  action  on  January 
20, 1917,  and  execution  thereupon  was  issued  to  the  sheriff  of  the  coun- 
ty of  New  York  upon  the  same  day,  and  on  that  day  the  sheriff  caused 
a  notice  of  levy  to  be  served  on  the  Palace  Operating  Corporation. 
Subsequently  a  third  party  order  in  proceedings  supplementary  to  ex- 
ecution was  issued,  directing  the  Palace  Operating  Corporation  to  ap- 
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pear  and  be  examined  concerning  the  alleged  fund  under,  its  control, 
and  the  order  restrained  the  Palace  Operating  Corporation  from  trans- 
ferring or  otherwise  disposing  of  the  alleged  fund. 

The  plaintiff  justifies  the  levy  and  the  order  appealed  from  by  as- 
serting that  salary  earned  is  not  exempt  from  execution,  and  that  the 
only  purpose  of  the  provisions  of  section  1391  of  the  Code  for  the  gar- 
nishment of  salary  is  to  provide  a  means  of  reaching  salaries  to  be 
earned  in  the  future  by  impressing  a  continuing  lien  thereon  to  the 
extent  authorized  tintil  the  judgment  is  satisfied.  It  is  quite  true-that  a 
fund  representing  a  salary  earned,  whether  in  the  possession  of  the 
employer,  or  of  the  employe,  or  of  a  third  person,  is  not  exempt  from 
levy  under  execution,  and  that  such  fund  may  be  seized  wherever 
found.  But  this  is  no  such  case.  When  the  execution  was  issued, 
there  was  no  fund  belonging  to  the  defendant  representing  salary  earn- 
ed in  the  hands  of  the  Palace  Operating  Corporation.  The  salary  was 
not  only  not  due  at  that  time,  but  was  only  partially  earned.  There  is 
only  one  way  provided  by  statute  for  reaching  an  accruing  salary,  and 
that  is  the  means  provided  in  section  1391  of  the  Code:  Upon  the  re- 
turn of  an  execution  unsatisfied,  an  order  may  be  obtained  garnishing 
a  percentage  of  salary  due  or  to  become  due.  If  an  unpaid  salary,  due 
or  to  become  d-ue,  could  be  wholly  seized  by  a  judgment  creditor  under 
an  execution  in  the  manner  here  attempted,  there  would  be  no  use  or 
sense  in  the  elaborate  provisions  made  in  the  Code  for  an  order  that  an 
execution  issue  against  salary,  which  execution  shall  become  a  lien  on 
salary  due  or  to  become  due  to  an  amount  not  to  exceed  ten  percentum 
thereof. 

So  far  as  concerns  the  order  requiring  the  Palace  Operating  Corpo- 
ration to  be  examined  concerning  its  alleged  indebtedness,  and,  pend- 
ing such  examination,  restraining  its  disposition  of  any  property  be- 
longing to  the  judgment  debtor,  the  Special  Term  was  right  in  refusing 
to  vacate  the  order. 

The  order  must  be  reversed,  and  the  motion  granted,  to  the  extent 
of  setting  aside  an  attempted  levy  against  salary.  Order  filed.  All 
concur. 


REISS  T.  SCPBEMB  CONCIiAVB.  IMPBOVBD  ORDER  OF  HEPTASOPHS. 
(Supreme  Coart,  Appellate  Dlrlsicm,  Bint  DepartmcDt   Uay  4,  1817.) 

1.  Trial  <s=»177— SnsmBsiON  or  lasms— Waxvbk  of  Objeotion— Motzom  fob 

DiBECTED  VBSDICT. 

Where  both  parties  moved  for  a  directed  verdict,  and  stipulated  that  It 
might  be  directed  without  the  jury's  presence,  the  r^ht  to  have  any  ques- 
tion ot  fact  submitted  to  the  jnry  was  waived. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  IHg.  |  400.] 

2.  IsraUftANCE  «=»'nSS(2)— FBATKBNAL  OBOKS—StrBFEinUDH  or  IfEHBEBft— Bt- 


Where  local  (^cerg  of  fraternal  insurance  order  received  membam'  as- 
aessmenta,  but  failed  to  remit  to  Supreme  Treasurer,  the  local  or^Ler  and 
members  were  not  Uiereby  8Qiq)eaded,  and  their  rights  and  rights  of  tiheir 
benefldaties  forfeited,  ilnoe  the  local  offlcns  were  aguits  of  the  Bcqpreme 
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bod7,  notwltbstandlDg  a  contrary  rule  adopted*  prorldliiff  tbat  local  crf- 

flcers  were  only  agents  of  the  membera 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  S  1905.] 

3.  Insueance  ^=>756(2) — Fbatebnai,  Obdkb— Validity  op  By-Laws — Fob- 

PEITtJBE  or  RIeMBEHSHIP. 

The  by-laws  of  a  fraternal  Insurance  order,  su9i)endtng  members  npon 
local  otflcers*  failure  to  remit  assessments  to  supreme  body,  but  providing 
no  notice  of  forfeiture,  although  proTidlng  for  admLesion  into  another  con- 
clave upon  such  forfeiture,  and  upon  repayment  of  dues  and  assessments, 
are  unreasonable  and  void. 

tEd.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  {  1918.] 

4.  Apfeai.  and  Ebbob  «=>927(7)— Dibection  op  Terdict— PBEauMpnoH. 

Where,  In  action  on  fraternal  insurance  policy,  suspendon  of  local  body 
being  claimed,  court  directed  verdict  for  plaintiff,  it  will  be  assumed  that 
court  found  there  was  no  enforcement  of  suspension  by  supreme  body 
shown  by  the  evidence,  notwithstanding  provisions  in  application  that  In 
any  controversy  It  would  be  presumed  that  officers  had  performed  their 
duty. 

[Ed.  Note.— For  other  eases,  see  Appeal  and  Error,  Cent  Dig.  |  S7^.] 
6.  iKsnaAircB  ^»755r3) — ^FnATERitAX.  Okueb — Acnan  st  Benefioiabt— Fah,- 
UBE  TO  Pat  Assessment — ^Waivbb  or  Fobeeitdbe. 

Where  local  officers  of  fraternal  insurance  order,  contrary  to  rules,  re- 
ceived assessments  after  member  was  In  default  and  during  member's 
fatal  lUn^B,  without  compliance  with  rules  for  reinstatement,  which  was 
Impossible,  owing  to  his  lUness,  but  failed  to  remit  to  supreme  body, 
which  did  not  waive  policy  provisions,  and  in  view  of  by-laws  providlngf 
that  subordinate  officers  have  no  power  to  waive  forfeiture  provisions, 
beneficiary  could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent.  Dig.  fiS  1909-1913, 1915, 
1916.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Johanna  Reiss  against  the  Supreme  Conclave,  Improved 
Order  of  Heptasophs.  Juc^ment  for  plaintifi,  and  defendant  appeals. 
Reversed,  and  complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN.  SCOTT,. 

SMITH,  and  PAGE,-  JJ. 

William  P.  Pickett,  of  Brooklyn,  for  appellant. 
Emil  E.  Fuchs,  of  New  York  City  (Robert  Seclav,  of  New  York 
City,  on  the  brief),  f w  respondent. 

LAUGHLIN,  J.  [1]  It  is  not  contended  on  the  aiq>eal  that  there 
was  any  question  of  fact  for  the  consideration  of  the  jury,  and,  if 
there  were,  the  right  to  have  it  submitted  to  the  jury  was  waived,  for 
both  parties  moved  for  a  direction  of  a  verdict  and  stipulated  that  it 
might  be  directed  without  the  presence  of  the  jury.  The  defendant  is  a 
fraternal  beneficiary  order,  incorporated  imder  the  laws  of  the  state 
of  Maryland,  and  consists  of  a  Supreme  Conclave  and  about  800  local 
conclaves  in  different  parts  of  the  country,  one  of  which,  known  as 
Schubin  Conclave,  No.  607,  was  located  in  New  York  City.  The  plain- 
tiff's husband  jmned  it  on  the  13th  day  of  January,  1908,  and  received 
a  benefit  certificate  issued  by  the  defendant  on  that  day,  by  which  it 
agreed  that,  if  he  complied  with  each  and  every  provision  of  the  laws, 
rules,  and  r^ulaticms  governing  the  ccmclave  and  relating  to  the  bene- 
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fit  fund,  then  in  force  or  that  might  thereafter  be  enacted,  and  remain 
in  good  standing  in  the  order,  it  would  pay,  out  of  its  benefit  fund,  to 
his  wife,  the  i^aintiff,  therein  named,  on  satisfactory  proof  of  his 
death  and  upon  surrender  of  the  certificate,  the  sum  of  $1,000  or  not 
more  than  the  amount  of  one  assessment,  in  accordance  with  and  un- 
der the  laws  of  the  order  governing  said  fund,  subject  to  certain  con- 
ditions and  exceptions  not  material  to  the  question  presented  for  de- 
cision. The  plaintiff  alleged  that  her  husband  remained  a  member  of 
the  order  in  good  standing  until  his  death,  which  occurred  on  the  2d. 
day  of  March,  1915.  The  defendant  denied  that  he  remained  a  mem- 
ber in  good  standing  until  his  death,  and  alleged  as  a  defense  tiiat  the 
conclave  of  which  he  was  a  member  failed  to  make  the  m(»ithly  remit- 
tance for  assessments  and  per  capita,  tax  on  the  15th  day  of  December^ 
1915,  which  had  been  duly  called  on  the  1st  day  of  November,  that 
year,  and  failed  to  pay  all  subsequent  assessments  and  that  the  mem- 
bers thereof  became  suspended  thereby,  and  that  plaintiff  also  failed 
to  pav  his  assessments  and  was  not  in  s^ood  standing  in  the  order  at 
the  time  of  his  death. 

[2]  We  are  of  opinion  that  there  is  no  merit  in  the  contention  that 
Conclave  No.  607  and  all  of  its  members  were  suspended,  and  their 
rights  and  the  rights  of  their  beneficiaries  forfeited,  owing  to  the  fail- 
ure of  the  treasurer  of  the  local  conclave  to  remit  the  monthly  assess- 
•  ments  to  the  Supreme  Treasurer;  for  manifestly,  when  the  members 
paid  their  assessments  to  the  financier  of  No.  607,  and  he  delivered  the 
money  to  the  treasurer,  the  latter  must  be  deemed  to  have  held  it 
as  the  agent  of  the  defendant,  which  enjoined  upon  him  the  duty  of 
transmitting  the  money  to  it,  notwithstandii^  the  fact  that  it  attempt- 
ed to  provide  in  section  416  of  the  general  laws  that  the  subordinate 
conclave  and  its  officers  should  be  the  agents  of  the  members  only, 
and  not  the  agents  of  the  defendant.  See  Knights  of  Pythias  v.  With- 
ers, 177  U.  S.  260.  20  Sup.  Ct.  611,  44  L.  Ed.  762;  Brown  v.  Supreme 
Court,  etc.,  of  Foresters,  176  N.  Y.  132,  68  N.  E.  145. 

[3]  Moreover,  although  provision  was  made  in  section  377  of  the 
general  laws  for  the  admission  of  a  member  of  a  suspended  conclave 
into  another  conclave,  application  therefor  had  to  be  made  by  him,  and 
he  would  have  been  obliged  to  pay  the  assessments  and  dues  again,  and 
that  did  not  protect  his  rights,  for  the  reascHi  tiiat  the  scheme  devised 
by  the  defendant  for  the  suspension  of  a  local  conclave  on  failure  to 
transmit  the  monthly  assessments  did  not  i»'Ovide  for  notice  to  the 
members,  and,  if  it  were  given  effect,  their  rights  and  the  ri^ts  of  their 
beneficiaries  might  become  forfeited  without  notice  or  any  opportu- 
nity to  protect  their  rights,  notwithstanding  the  fact  that  all  assess- 
ments due  from  the  members  had  been  duly  paid  as  required  by  the 
laws  of  the  order,  and  therefore  I  am  of  opinion  that  a  by-law  or  regu- 
lation adopted  by  the  order,  no  matter  by  what  name  it  may  be  desig- 
nated, which  would  accomplish  such  a  result,  would  be  unreasonable 
and  void.  See  Brown  v.  Supreme  Court,  etc.,  of  Foresters,  176  N. 
Y.  132,  68  N.  E.  145.  ■ 

[4]  Furthermore,  although  the  member  agreed  for  himself  and 
his  beneficiary  in  hU  application  for  membership  that,  in  any  contro- 
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versy,  action,  or  trial  arising  between  him  or  his  beneficiary  and  the 
defendant,  it  should  "be  presumed  and  taken  prima  facie  that  every 
officer  of  said  Supreme  and  of  any  subordinate  conclave,  in  the  send- 
ing of  notice,  and  otherwise,  has  in  all  respects  fully  performed  his 
duty  and  fully  complied  wi&  all  the  laws  of  the  Order,  and  that  the 
burden  of  proving  their  failure  of  such  performance  or  compliance" 
would  be  upon  him  and  his  beneficiary,  still  it  fairly  appears  by  the 
evidence,  and  it  must  be  assumed  that  it  was  found  by  the  trial  court 
in  directing  the  verdict,  that  the  Supreme  Secretary  did  not  comply 
with  the  requirements  of  section  344  of  the  general  laws  of  the  order 
providing  for  the  suspension  of  a  local  conclave  on  the  failure  of  its 
treasurer- to  transmit  the  monthly  assessments  to  the  Supreme  Treas- 
urer, in  that  he  did  not  record  the  suspension  of  the  former  members 
of  the  local  conclave  and  give  notice  of  such  suspension  to  the  secre- 
tary of  the  local  conclave  and  to  the  Supreme  Archon,  as  tiierdn  pro- 
vided. 

[5]  Section  347  of  the  general  laws  of  the  order  made  it  the  duty 
of  each  member,  among^  other  things,  to  pay  to  the  financier  of  his 
conclave,  without  notice,  12  regular  monthly  payments  in  each  calen- 
dar year  and  a  per  capita  tax  of  12  cents  for  each  month,  and  pro- 
vided that  such  monthly  payments  should  be  due  on  the  1st  d^  of 
each  calendar  month,  and  payable  on  or  before  the  last  day  of  the 
month.  Section  356  of  die  general  laws  provided  that  a  member  fail- 
ing to  pay  his  monthly  assessment,  dues,  or  per  capita  tax  within  the 
time  prescribed  should  thereupon  ipso  facto  be  suspended  from  all 
rights  and  benefits  of  the  order,  including  the  rights  of  his  beneficiary, 
and  that  such  suspension  should  be  complete  without  any  notice  or 
action  on  the  part  of  his  conclave  or  any  officer  thereof  or  of  the 
Supreme  Omclave,  and  that  he  would  remain  suspended  until  rein- 


"by  the  payment  ot  all  arrearages  and  compliance  with  all  the  other  requlre- 
ments  for  reinstatement,  as  provided  by  tbe  laws  of  the  ordw.** 

Section  359  provided  that  such  a  suspended  member  mi^ht  be  re- 
instated within  30  days  from  the  date  of  suspension  by  paymg  to  the 
financier  of  his  conclave  the  payments,  dues,  or  taxes  for  tiie  nonpay- 
ment of  which  he  was  suspended  and  all  accruing  payments,  dues,  or 
taxes  during  the  suspension,  and  on  his  signing  a  certificate  of  good 
health  in  a  form  prescribed  and  furnished  by  dhe  Supreme  Secretary, 
a  copy  of  which  was  annexed  in. an  appendix  to  the  printed  constitu- 
tion and  laws  of  the  order,  and  that  the  reinstatement  should  become 
effective  only  on  the  receipt  of  the  certificate  of  health,  duly  witnessed 
as  therein  provided,  by  tibe  Supreme  Secretary. 

Section  360  provided  that  a  member  failing  to  obtain  reinstatement  ' 
within  30  days  as  provided  in  section  359  might  be  reinstated  at  any 
time  within  3  mcHiths  from  the  date  of  suspension  by  making  formid 
application  to  his  conclave  for  reinstatement  as  therein  provided,  and 
by  undergoing  a  medical  examination,  and  on  the  approval  thereof  by 
the  Supreme  Medical  Director,  and  the  payment  of  the  dues  and  taxes 
for  which  he  was  suspended  and  those  accruing  during  the  period  of 
suspension,  and  that  such  reinstatement  should  be  effective  only  upon 
164  N.y.S^-06 
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a  majority  secret  ballot  of  his  conclave,  and  that  upon  obtainii^  such 
vote  he  should  be  deemed  reinstated  and  his  benefit  certificate  should 
thereupon  become  valid.  In  his  application  for  membership  the  plain- 
tiff's husband  expressly  agreed  that  he  had  notice  of  the  fact  that  no 
subordinate  conclave  or  officer  thereof  or  c^cer  of  the  order — 

"has  power  w  authority  to  waive  conformity  to  and  performance  of  Qie  le- 
qulremente  of  any  of  tlie  laws,  rules,  and  nsnges  of  the  order." 

Section  367  of  the  general  laws  of  the  order  provided  that  the  ac- 
tion of  any  subordinate  conclave,  or  of  the  financier  thereof,  in  ac- 
cepting any  payment,  or  waiving  any  payment  to  be  made,  or  in  agree- 
ing so  to  do,  from  any  member  under  suspension,  excepting  as  ex- 
pressly prescribed  in  the  general  laws  of  ^e  order,  or  of  any  con- 
clave in  reinstating  or  attempting  to  reinstate  any  member  under  sus- 
pension, excepting  in  strict  compliance  with  the  laws  governing  such 
reinstatement,  should  not  bind  the  defendant,  and  that  any  such  at- 
tempted reinstatement  should  be  null,  void,  and  of  no  effect. 

Section  413  provided  that  it  was  expressly  agreed  between  the  de- 
fendant and  any  member  of  the  order,  as  a  condition  of  membership 
upon  which  a  benefit  certificate  should  be  issued,  that  the  subordinate 
conclave  and  its  officers  have  no  rights  or  powers  excepting  those  ex- 
pressly prescribed  in  the  laws  of  the  order  defining  their  duties ;  and 
section  414  provided  that  neither  a  subordinate  conclave  nor  its  offi- 
cers have  any  right  or  power  in  any  manner  to  waive  the  requirements 
of  any  law  regulating  the  reinstatement  of  a  suspended  member,  or 
the  payment  of  monthly  dues  and  per  capita  tax,  or  the  remittance 
thereof,  or  of  any  law  regulating  any  other  duty  of  a  subordinate 
conclave  or  of  its  officers. 

Section  415  provided  that  no  act  of  any  subordinate  conclave,  or 
of  any  of  its. officers,  done  or  performed  in  the  dtschai^e  of  any 
duty  required  by  the  laws  of  the  order  in  any  manner  other  than  as 
in  such  laws  directed,  should  be  binding  on  the  defendant  or  estop 
it  in  any  court  of  law  or  equity  from  setting  up  any  such  act  of  a  sub- 
ordinate conclave  or  of  any  of  its  officers  as  a  defense — 

"in  any  cause  between  the  Supreme  Cmiclave  and  any  memb»,  or  the  bene- 
ficiaries of  any  member." 

The  regular  monthly  assessment  required  to  be  paid  by  the  plain- 
tiff's husband  was  $2.09.  He  failed  to  pay  part  of  his  assessment  for 
the  month  of  September,  1915,  and  all  of  his  assessments  for  the 
months  of  October  and  November.  The  latter  part  of  December  he 
paid  to  the  financier  of  his  conclave  the  balance  owing  on  the  Septem- 
ber assessment,  and  the  assessments  for  October,  November,  and  De- 
cember, and  $1.19  on  account  of  the  assesanent  for  January,  1916. 
The  evidence  shows  that  the  payment  of  this  assessment  was  not  ac- 
companied by  a  health  certificate,  as  required  by  the  laws  of  the  order 
to  which  reference  has  been  made.  The  plaintiff's  husband  also  de- 
faulted in  paying  the  balance  of  the  January  assessment,  and  thereby 
became  again  suspended,  and  while  under  suspension,  and  on  the  10th 
of  February,  1916,  he  became  ill  and  a  physician  was  called,  who,  after 
three  or  four  days  diagnosed  his  illness  as  pnetimonia  and  advised  the 
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members  of  tht  family  that  his  condition  was  serious,  owing  to  the  na- 
ture of  the  illness  and  his  age,  and  that  there  was  scHne  danger  of  his; 
dying,  but  that  he  expected  him  to  pull  through.  The  illness  continued 
and  progressed,  and  finally  resulted  in  death.  On  the  21st  of  Febru- 
ary, while  the  plaintiff's  husband  was  so  suffering  from  pneumonia,  a 
check  was  received  by  the  financier  of  Conclave  No.  607,  drawn  by 
Keiss  &  Berkenfeld,  to  the  order  of  the  financier  individually,  for 
$8.43,  and  he  entered  the  same  on  his  cash  book  as  financier  to  the  cred- 
it of  the  plaintiffs  husband  and  transmitted  it  to  the  treasurer  of  No. 
607.  It  appears  that  the  check  was  drawn  by  the  business  finn  of  the 
decedent,  and  it  was  for  the  amount  of  a  double  assessment  for  the 
month  of  February,  and  the  balance  unpaid  on  the  assessment  for  Jan- 
uary, and  dues  to  the  local  order.  That  check  was  not  accompanied 
by  a  health  certificate  of  the  member,  and  manifestly  it  could  not  truth- 
fully have  been  so  accompanied,  in  view  of  the  serious  illness  from 
which  he  was  then  suffering,  for  the  form  of  certificate  required  the 
member  to  state,  among  other  things,  that  "I  am  not  now  sick."  The 
evidence  shows  that  the  assessments  received  by  the  financier  of  No. 
607  for  the  month  of  November,  1915,  and  thereafter,  were  transmitted 
by  him  to  the  treasurer  of  No.  607,  who,  instead  of  transmitting  them 
to  the  Supreme  Treasurer,  turned  them  over  to  the  archon  of  No.  607, 
and  they  were  not  by  him  transmitted  to  the- Supreme  Treasurer. 

There  is  no  evidence  that  the  defendant  has  in  any  manner  waived  a 
compliance  with  the  laws  of  the  order,  requiring  the  presentation  of  a 
health  certificate  by  a  suspended  member  as  a  condition  of  reinstate- 
ment, nor  is  there  any  evidence  upon  which  it  can  be  held  to  be  estop- 
ped from  claiming  that  those  provisions  of  the  laws  of  the  order  were 
not  complied  with.  It  is  quite  clear,  I  think,  tfiat  the  decedent,  who 
was  under  suspension  on  the  21st  day  of  February,  1916,  for  having 
failed  to  pay  the  balance  of  the  January  assessment,  was  not  entitled 
to  reinstatement,  owing  to  the  fact  that  he  was  then  seriously  ill ;  and  it 
certainly  was  not  c(»npetent  for  the  financier  of  his  conclave  to  waive 
tiie  presentation  of  a  health  certificate,  iKtrticularly  at  a  time  when  the 
member's  health  was  such  that  he  could  not  truthfully  have  made  it. 
Of  course,  if  the  moneys  had  been  transmitted  to  and  received  and  re- 
tained by  the  defendant,  or  by  its  Supreme  Treasurer,  representing  it^ 
without  requiring  the  health  certificate,  then  it  might  well  be  argued 
that  the  defendant  waived  the  requirement,  and  should  be  estopped 
from  claiming  that  the  decedent  had  not  been  properly  reinstated.  See 
Gray  v.  Chapter-General,  70  App.  Div.  155,  75  N.  Y.  Supp,  267.  But 
that  is  not  this  case.  Here  there  is  no  evidence  that  any  of  the  money 
paid  while  the  decedent  was  under  suspension  was  ever  transmitted  to 
the  defendant,  or  to  its  Supreme  Treasurer,  and  there  is  no  evidence 
of  any  course  of  business  between  the  members  and  the  defendant  by 
which  it  waived,  or  led  them  to  believe  it  would  waive,  the  requirement 
with  respect  to  Uie  health  certificate,  or  of  an  obligation  enjoined  on  the 
member  which  he  failed  to  perform. 

The  only  evidence  in  the  case  on  which  it  is  daimed  that  any  ot 
these  payments  was  transmitted  to  and  retained  by  the  defendant  is 
Exhibit  F,  which  was  produced  by  the  Supreme  Secretary  of  the  de- 
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fendant  and  offered  in  evidence  by  it.  He  testified  that  it  was  the 
record  in  his  office  of  the  membership  of  the  de«dent.  It  consists 
principally  of  figures  and  abbreviations  concerning  whidi  there  is  no 
explanation.  It  appears  that  on  the  face  of  it  there  are  notations  con- 
cerning suspensions  with  respect  to  four  assessments  and  reinstate- 
ments with  respect  to  three  others ;  but  it  was  not  shown  whether  or 
not  health  certificates  were  presented  with  respect  to  those  reinstate- 
ments, which  do  not  relate  to  any  of  the  assessments  in  question.  On 
the  back  of  the  exhibit,  under  the  heading  "Remarks,"  there  is  a  no- 
tation with  respect  to  certain  payments,  and,  among  others,  one  of 
$3.80  on  January  1,  1916;  but  there  is  nothing  to  show  what  that  pay- 
ment represented.  The  receipt  of  the  assessments  by  the  fi^nancier 
while  the  member  was  under  suspension,  without  a  health  certificate, 
was  in  violation  of  the  laws  of  tiie  order,  and  the  case  is  tiieref  ore  the 
same  as  if  the  financier  was  forbidden  to  receive  any  assessment,  with 
or  without  a  health  certificate,  from  a  suspended  member,  and  in  such 
case  it  cannot  be  that  the  supreme  body  would  be  bound  by  the  act  of 
the  officer  of  a  subordinate  lodge  or  body,  into  whose  hands  the  mem- 
ber, or  those  interested  in  the  benefit  certificate,  had  succeeded  in  plac- 
ing the  unpaid  assessments  without  any  action  of  the  supreme  body 
ratifying  the  receipt  thereof  by  him. 

On  this  ground,  without  regard  to  the  other  questions  in  the  case,  the 
judgment  must  be  reversed,  with  costs,  and  me  complaint  dismissed, 
with  costs.  Order  filed.  All  concur. 


(Supreme  Oonrt,  Anp^te  IMvlsion.  Flnt  DepartmeDt   Kay  4.  19170 

Wills  <s=3289 — I*hobatb — Bdbdeit  of  Pboop — Altebatiom. 

The  proponent  for  probate  of  a  holographic  will,  as  altered  In  testa- 
trix's handwriting  by  reduction  of  a  legacy  from  $13,000  to  $3,000,  being 
the  residuary  legatee,  has  the  burden,  as  the  party  seeking  an  advantage 
from  the  alteration,  to  adduce  8ome  evidence  from  which  it  may  be  in- 
ferred that  the  alteration  was  made  before  the  wUl  waa  executed. 
[Ed.  Note.— Ebr  other  cases,  see  Wllla,  Gent  Dig.  H  66S-661.] 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  proving  the  will  of  Laura  V.  Ross,  deceased,  as  a 
will  of  personal  property.  From  an  order  and  decree  admitting  it  to 
probate  (96  Misc.  Rep.  404,  160  N.  Y.  Supp.  518),  George  F.  Bache, 
administrator  of  Emeline  H.  Bache,  deceased,  appeals.  Reversed  and 
remitted. 


Argued  before  CLARKE,  P.  J.,  and  SCOTT,  SMITH,  PAGE,  and 
DAVIS,  JJ. 

Frank  H.  Reuman,  of  New  York  City  (Charles  H.  Fuller,  of  New 
York  City,  with  him  on  the  brief),  for  ai^Uant. 
Robert  M.  Boyd,  Jr.,  of  New  York  City,  for  respondent 
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SMITH,  J.  Laura  V.  Ross  executed  her  last  will  and  testament 
upon  January  30,  1914,  and  died  upon  the  5th  day  of  December,  1915. 
The  wiU  was  holographic.  Certain  specific  legacies  were  given,  and 
certain  general  l^cies,  one  to  the  s^pellant's  intestate,  Emeline  Bache, 
who  was  a  sister  of  the  decedent.  The  will  was  offered  for  {ux>bate  by 
Eugene  E.  Kirby,  who  was  named  in  said  will  as  the  executor,  and 
who  was  the  residuary  legatee.  No  question  is  made  as  to  the  regu- 
larity of  the  execution,  or  as  to  the  competency  of  the  testatrix. 

The  sole  question  raised  relates  to  the  legacy  given  to  Emeline 
Bache,  the  sister.  The  original  will  has  been  produced  before  the 
court,  and  it  seems  to  be  conceded  that  as  originally  written  this  legacy 
was  for  the  sum  of  $13,000.  The  "13,"  which  was  in  figures,  has  been 
erased,  and  over  it  the  word  "three"  has  been  written.  The  surro^te 
has  admitted  the  will  to  probate  as  a  will  giving  to  the  said  Emeline 
Bache  the  sum  of  $3,000,  while  appellant  here  claims  that  the  will 
should  have  been  construed  to  give  to  Emeline  Bache  the  sum  of  $13,- 
000,  as  it  was  originally  written.  The  determinative  question,  there- 
fore, is  whether,  upon  the  evidence  and  upon  the  presumption,  this 
alteration  was  made  before  or  after  the  execution  of  the  will.  Aside 
f  rc»n  such  presumption  as  may  exist,  the  evidence  is  not  entirely  satis- 
factory as  to  when  this  alteration  was  made.  It  is  not  shown  what  was 
the  extent  of  the  property  conveyed  by  the  will,  or  what  were  the  rela- 
tions between  the  testatrix  and  her  sister,  Emeline  Bache,  or  her  broth- 
er, the  residuary  legatee  and  the  proponent  of  the  will.  These  facts 
may  not  be  very  important,  because  we  are  satisfied,  notwithstanding 
the  evidence  of  the  expert,  that  the  alteration  of  the  will  was  in  fact 
made  by  the  testatrix  herself.  She  drew  her  own  will  originally,  and 
stated  at  the  time  of  its  execution  that  she  could  draw  it  as  well  as  any 
lawyer,  and  tiie  change  might  haye  been  made  by  her  with  equal  protn 
ability  either  before  or  after  its  formal  execution.  It  is  clear  that  the 
proponent,  the  residuary  legatee,  was  not  in  any  way  a  party  to  the 
alteration. 

There  are  three  facts  which  bear  upon  the  alteration  with  consider- 
able force.  This  will  was  taken  before  two  notaries  public  to  execute, 
one  of  whom,  the  witness  Wasson,  had  had  considerable  experience  in 
the  execution  of  papers.  He  swears  that  he  glanced  over  the  will  and 
had  it  in  his  possession  five  or  ten  minutes.  He  also  swears  that  he 
does  not  recollect  whether  there  were  any  changes  upon  the  will  at  the 
time  he  glanced  over  it,  but  that  as  a  rule,  if  he  saw  a  change  in  a  will, 
he  would  make  a  note  of  it  on  the  side.  He  was  asked  the  question,  "If 
you  had  noticed  that  change  there,  would  you  have  noted  it  on  the  side 
by  initialing  it?"  and  answered,  "If  I  had  noticed  the  change,  I  would 
have  required  it  to  be  initialed."  The  change  is  very  conspicuous,  and 
it  almost  seems  impossible  that,  if  that  alteration  had  been  made  before 
the  will  had  been  executed  before  these  two  witnesses,  this  witness 
would  not  have  noticed  the  change  and  have  had  it  noted  on  the  will. 
Furthermore,  a  son  of  Emeline  Bache  swears  that  his  aunt,  the  testa- 
trix, had  stated  to  him  that  she  intended  to  leave  to  his  mother  what 
she  had  inherited  from  her  mother,  and  it  appears  that  she  had  inherit- 
ed between  $13,000  and  $14,000  from  her  mother.   Again,  the  altera- 
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tion  is  made  with  diflferent  ink  from  that  used  by  the  testatrix  in  draw- 
ing the  will  or  in  signing  her  name,  and  apparently  with  a  different 
pen.  This  would  indicate  that  the  alteration  was  not  made  at  the  time 
the  will  was  drawn,  but  at  some  later  time.  As  the  i>roof  stands,  the 
preponderance  of  evidence  would  seem  to  indicate  that  the  will  was 
altered  by  the  testatrix  after  its  execution. 

The  learned  surrogate,  however,  has  deemed  this  evidence  of  insuffi- 
cient force  to  enable  him  to  determine  the  fact  thereupon,  and  has  ap- 
plied the  rule  stated  in  Williams  v.  Ashton,  1  J.  &  H.  U5,  118.  In 
that  case  Lord  Hatherly  stated  the  rule  to  be : 

"I  do  not  think  It  Is  quite  a  correct  mode  of  stating  the  rule  of  law  to  say 
that  alterations  In  a  will  are  presumed  to  have  beea  made  at  one  time  or  at 
another.  The  correct  view  *  *  *  ia  that  the  onus  Is  cast  upon  the  parti 
who  seeks  to  derive  an  advantage  from  an  alteration  in  a  will  to  adduce  sqiS 
evidence  from  which  a  jury  may  Infer  that  the  alterationVas  made  beforf 
the  will  WQ8  executed."  ' 

This  rule  was  ably  discussed  by  the  learned  siu-rogate  who  dedded 
this  case  in  th»  Matter  of  Easton,  reported  84  Misc.  Rep.  1,  145  N.  Y. 
Supp.  373,  and  is  there  stated  by  him  to  be  the  correct  rule.  There  is 
here  no  evidence  in  the  alteration  itself,  or  in  connection  with  the  pos- 
session, of  the  will,  which  indicates  any  fraud  or  intentional  perversion 
of  the  will  of  the  testatrix.  Hie  fact,  as  we  find  it  to  be,  that  the  al- 
teration was  made  by  the  testatrix  herself,  would  entirely  negative  such 
an  inference.  The  difficulty  with  the  case  lies,  not  in  the  statement  of 
the  rule,  but  in  its  application  to  the  case  at  bar,  and  in  this  we  think 
the  learned  surrogate  has  erred.  The  change  of  a  l^^cy  from  $13,000 
to  $3,000  to  ^neline  Bache  was  to  the  advantage  of  the  prop<Hient  of 
the  will,  who  was  the  residuary  legatee.  His  legacy  was  thereby  in- 
creased $10,000.  The  burden,  therefore,  of  showing  when  the  altera- 
tion was  made,  rested,  not  upon  this  appellant,  as  was  held  by  the  sur- 
rogate, but  upon  the  proponent  of  the  will,  who  was  the  one  who 
would  be  benefited  by  the  alteration.  We  are  of  opinion,  therefore,  that 
the  appellant's  contention  in  this  case  is  sustained  by  the  evidence,  in 
regard  to  which,  under  the  rule  stated  by  the  surrogate  himself,  the 
presumption  is  in  his  favor  rather  than  against  him. 

The  decree  should  therefore  be  revers^  on  law  and  fact,  and  the 
matter  remitted  to  the  surrogate,  either  for  further  evidence  or  for  ac- 
tion in  accordance  herewith.  Costs  to  appellant  payable  out  of  the  es- 
tate. This  court  reverses  the  finding  of  fact  that  the  alteratiwi  in  the 
will  was  made  before  execution.  Order  filed.  All  concur. 
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JAO  BOKBNFOHE  CO..  Llmltea.  t.  GROSS  et  al. 
(Supreme  Oourt,  AEq;}ellate  DivlslMi,  Blrst  Departmoit.   Uay  4,  1917.) 

1.  Sales  ^19^rAS8iNO  ov  Tixls. 

By  a  sale  of  existing  and  aptidflc  goods,  made  after  Inspection  by  the 
buyers*  agent,  tbe  title  passed  at  once  to  the  bnyws. 

[Ed.  Note.— For  other  (^ses,  see  Sales,  Cent  Dig.  H  016-623.] 

2.  Sales  €=>2fi9 — Sale  on  iNsPEonotr — Wabeantt. 

No  warranty,  express  or  Implied,  as  to  the  condlttcm  of  the  ^oods,  at- 
tended the  sale  of  existing  and  specific  goods,  made  after  Inspection  by  the 
buyers*  agent ;  the  rule  of  caveat  emptor  amilylng. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  f  746.] 

Appeal  from  Appellate  Term«  First  Department. 

Action  by  the  Jac  Bokenfohr  Company,  Limited,  against  Kud<^ph 
Gross  and  others,  copartners,  etc.  From  an  order  of  the  Appellate 
Term,  affirming  a  judgment  of  the  Municipal  Court,  dismissing  the 
complaint,  plaintiff  appeals.  Order  reversed,  and  judgment  of  Mu- 
nicipal Court  reversed,  and  judgment  directed  for  plaintiff  as  prayed. 

Argued  before  CLARKE.  P.  J.,  and  SCOTT,  SMITH,  PAGE,  and 
DAVIS,  JJ. 

Edward  K.  Sumerwell,  of  New  York  City,  for  appellant 
Harry  Yarm,  of  New  York  City,  for  respondents. 

DAVIS,  J.  The  action  was  brought  in  the  Municipal  Court  to  recov- 
er the  sum  of  $318,  the  purchase  price  of  10  cases  of  garlic,  which 
were  sold  and  delivered  f.  o.  b.  New  Orleans.  The  answer  admits 
that  on  the  26th  of  May,  1914,  the  plaintiff  sold  and  delivered  to  the 
defendants  the  garlic  in  question  in  New  Orleans,  La.  As  a  separate 
defense,  and  by  way  of  counterclaim,  the  defendants  allege  that  the 
plaintiff  warranted  the  garlic  to  be  of  choice,  dry,  medium  head,  with 
strings  absolutely  dry,  and  of  good,  sound,  and  merchantable  quality; 
that  the  contract  of  warranty  was  broken,  in  that  the  plaintifi  deliv- 
ered the  garlic  with  strings  wet,  garlic  damaged  and  of  bad  odor,  and 
of  unsound  and  unmerchantable  quality;  that  by  reason  thereof  the 
defendants  refused  to  accept  the  garlic,  of  which  they  gave  due  notice 
to  the  plaintiff,  and  that  the  garlic  was  wholly  worthless  and  of  no 
value,  to  defendants'  damage  of  $397.50.  The  case  was  tried  by  the 
court  without  a  jury,  and  judgment  was  rendered  for  the  defendants, 
dismissing  the  complaint 

The  plaintiff  is  engaged  in  the  business  of  buying  and  sdling  garlic. 
Its  place  of  business  is  in  New  Orleans.  The  defendants  are  mer- 
chants in  New  York  City.  In  April,  1914,  the  defendants  employed 
Peter  R.  Coyle  in  New  Orleans  to  purchase  for  them  garlic  for  ship- 
ment to  New  York.  This  appears  from  defendants'  communication  of 
April  21,  1914,  to  Coyle.  The  latter  was  not  able  to  secure  the  garlic 
required  by  the  defendants  until  May  21,  1914.  On  that  day  he  wrote 
defendants  that: 
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"Garlic  Is  commencing  to  come  in  pretty  fre^,  and  Is  skiing  here  at  8% 
cents  and  9  cents  pound,  put  up  In  400-pound  crates.  If  yon  can  use  any  at 
tbe  price,  klndlr  wire  us  on  receipt  of  tills  l^er,  and  will  have  order  filled 
Co  best  advantage  at  your  Ideas,  If  In  Une.  Awaiting  yonr  favors,  we  are." 

On  receipt  of  this  letter  defendant^  wrote  Coyle  on  May  23d: 

"Yonr  letter  of  the  21st  at  hand,  and  we  confirm  our  wire  of  even  date  aa 
follows:  Letter  2Xst  received  if  garlic  offered  1b  choice  dry  medium  heads  you 
can  ship  first  steamer  Morgan  line  two  to  three  thoussnd  pounds  if  seven 
one  half  cents  f.  o.  b.  your  city.   Wire  coollrmatioa.   We  await  your  wire 

confirmation  r^ardlng  this  order." 

On  May  25,  1914,  defendants  instructed  Co^le  to  ship  the  garlic  by 
the  next  day's  steamer,  and  later  communications  prove  that  the  sale 

was  closed  and  confirmed  as  made  by  Coyle  as  the  agent  of  the  defend- 
ants. These  communications  also  show  th'at  the  defendants  relied  up- 
on Coyle  to  select,  inspect,  and  purchase  the  garlic,  and  agreed  to  the 
proposition  of  Coyle  that  they  should  be  in  400'  pound  crates. 

The  plaintiff  introduced  in  evidence  the  testimony  of  Coyle,  taken  by 
deposition.  He  testified  that  the  defendants  were  his  customers,  and 
that  he  examined  the  garlic  before  shipment,  and  that  the  shipment  ap- 
peared choice.  The  plaintiff  also  read  in  evidence  depositions  of  the 
man  who  packed  the  garlic,  of  a  drayman  who  examined  it  before  it 
was  packed,  and  of  three  others  connected  with  the  plaintiff,  all  of 
whom  were  experienced  in  the  business  and  had  examined  the  garlic 
before  it  was  packed.  These  witnesses  all  say,  in  substance,  that  the 
garlic,  when  packed  for  shipment,  was  medium  in  size,  dry,  and  in  ex- 
cellent conditi(»i.  The  witness  Boh  testified  by  deposition  that  the  gar- 
lic was  spread  out  on  the  floor  and  inspected  by  Coyle. 

The  garlic  arrived  in  New  York  on  June  1, 1914,  and  the  defendants 
were  allowed  to  introduce  evidence  to  show  its  bad  condition  on  arrival, 
and  by  the  defendant  Felix  Gross,  as  an  agent,  to  show  that  the 
bad  condition  was  the  result  of  conditions  existing  in  the  garlic  be- 
fore shipment.  It  appears  that  the  defendants  examined  4  of  the  10 
cases,  and  found  some  of'  the  garlic  wet  and  rotten,  whereupon  they 
refused  to  take  it,  and  so  notified  the  plaintiff. 

[1,2]  It  is  clear  from  the  pleadings  and  the  evidence  that  Coyle 
bought  these  goods  as  the  agent  of  defendants  and  accepted  delivery  of 
them  in  New  Orleans.  It  was  a  sale  of  existing  and  specific  goiods, 
made  after  inspection  by  defendants'  agent,  Coyle.  The  title,  there- 
fore, passed  at  once  to  the  defendants.  Brigg  v.  Hilton,  99  N.  Y.  517- 
529,  3  N.  E.  51,  52  Am.  Rep.  63.  It  is  not  a  case  where  the  vendee 
relied  upon  the  judgment  of  the  vendor.  There  was  therefore  no  war- 
ranty as  to  the  condition  of  the  goods.  Hig^t  v.  Bacon,  126  Mass.  10, 
30  Am.  Rep.  639.  Coyle,  as  agent  for  the  defendants,  dealt  with  the 
plaintiff  on  equal  terms,  so  far  as  the  quality  and  condition  of  the 
goods  were  concerned.  It  is  a  case  where  the  rule  of  caveat  emptor 
applies,  and  there  was  no  warranty,  express  or  implied.  Therefore 
the  evidence  as  to  the  condition  of  the  garlic  on  the  dock  at  New  York 
after  a  sea  voyage,  as  well  as  the  expert  evidence  to  the  effect  that  the 
bad  condition  as  shown  on  arrival  was  the  result  of  defects  existing  at 
the  time  o£  the  sale,  was  immaterial  and  inadmissible. 
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For  these  reasons,  I  think,  the  determination  of  the  Appeflate  Term 
should  be  reversed,  with  costs,  and  the  judgment  of  the  Municipal 
Court  reversed,  with  costs,  and  judgment  directed  for  the  plaintiff 
as  prayed  for  in  the  complamt  Order  filed.  All  concur. 


(Suprane  Orait,  Appellate  Division,  First  Department.  Uay  4.  1917.) 

1.  DivoRCB  «s»26»(13)— Tkmporabt  Aijmont— Contkjipt  PBOCBBDING8— Con- 

clusiveness OF  Adjudication. 

Where  a  short  form  order  for  alimony  was  resettled,  more  definitely 
stating  defendant's  duties,  an  order  denying  motion  to  punish  for  con- 
tempt of  original  order,  on  the  ground  that  the  order  should  have  been 
in  long  form,  was  not  a  bar  to  such  a  motion  based  on  the  resettled  ordw; 
the  order  not  being  a  new  order. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  EHg.  |  762.] 

2.  EhVOBCE  <JP=>247 — ^AUMONT — CoHUENCK&tBNT  OF  PAYMENT. 

The  court  may  order  payment  of  alimony  from  date  of  service  of  notice 
of  motion,  or  by  judgment  require  paymwit  from  commencement  of 
action. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent.  Dig.  H  688.  607-700. 
733,  736.] 

3.  Divorce  «=:924&(1)-~^upobabt  Ajjhoht — ^BESBnuED  Obdbr. 

'  Where  a  short  form  order  for  alimony  was  resettled,  reQulring  payment 
from  date  of  original  order,  It  was  not  a  new  order,  but  one  entered  nunc 
pro  tunc,  and  was  clearly  aathorlzed,  and  defendant  was  not  prejudiced, 
since  it  required  service  upon  Um  of  a  citified  c<^  of  resettled  order 
and  demand,  before  punishment  tot  contempt 
[Ed.  Not&— ]By>r  oUier  cases,  see  Divorce,  Gent.  Dig.  H  692,  605.] 

Appeal  from  Special  Term,  New  York  G)unty. 

Action  by  Elin  Hotter  against  Earl  B.  Horter.  From  an  order 
denying  motion  to  puni^  defendant  for  ccmtempt  for  failure  to  pay 
alimony,  plaintiff  appeals.  Reversed,  motion  granted,  and  defendant 
fined  amount  of  accrued  alimony  and  costs. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
DAVIS,  and  SHEARN,  JJ. 

Paul  E.  Mead,  of  New  York  City,  for  appellant. 
Joseph  E.  Cavanaugh,  of  New  York  City,  for  respondent. 

LAUGHLIN,  T.  This  is  an  action  for  a  separation.  It  was  com- 
menced on  the  2d  day  of  April,  1915,  and  a  notice  of  motion  for  ali- 
mony and  counsel  fees  was  served  with  the  summons.  The  motion  was 
granted  on  the  30th  of  April,  1915,  and  a  short  form  of  order  was 
entered,  describing  the  papers  read  on  the  motion,  and  stating  that 
upon  those  papers  the  motion  was  granted,  and  alimony  at  the  rate 
of  $20  per  week,  commencing  from  the  date  of  service  of  the  mo- 
tion papers,  and  $200  counsel  fees,  payable  within  10  days  after  the 
service  of  the  order  with  notice  of  entry,  were  allowed.  A  copy  of 
the  order,  with  notice  of  entry,  was  duly  served  on  the  attorney  for 

tts»For  oU)«r  OBMS  mo  Mm*  toplo  A  KBT-NUHBER  In  all  K«y-Niunb«rMl  DlgMU  *  IndaXM 


HORTBR  HOBTBB. 


890 


164  NBW  TOBK  SUPPLUfBNT 


(Sup.Ct 


the  defendant  on  the  next  day.  The  counsel  fee  was  paid,  and  <m  the 
5th  of  May,  1915,  the  defendant  commenced  paying  the  alimony  in 
weekly  installments,  and  by  the  13th  of  July  thereafter  he  had  made 

ten  payments,  five  of  which  were  $20,  one  $50,  one  $40,  one  $18,  and 
two  $10,  leaving  $72  unpaid;  and  on  that  day  a  certified  copy  of  the 
order  and  a  written  demand  for  the  payment  of  the  balance  were 
duly  served  on  the  defendant  personally.  He  thereupon  resumed,  and 
continued  paying  at  irregular  intervals  until  the  1st  day  of  April. 
1916,  having  at  that  time  paid  on  accotint  of  alimony  $983.33.  He  has 
made  no  payments  since. 

On  May  26,  July  18,  and  November  1,  1916,  written  demands  for 
the  balance  of  alimony  due  on  those  respective  dates  were  made  on 
the  defendant  personally,  and  a  motion  was  made  to  punish  him  for 
contempt  in  failing  to  comply  with  the  demand  of  November  1st.  On 
November  21st  that  motion  was  denied,  without  costs,  on  the  groimd, 
as  shown  by  the  memorandum  opinion,  that  a  long  form  order  should 
have  been  entered,  specifying  with  more  definiteness  the  duty  of  the 
defendant  with  respect  to  paying  the  alimony.  So  far  as  appears,  the 
sufficiency  of  the  order  had  not  been  questioned  until  that  time.  A 
motion  was  then  made  by  plaintiff  for  the  resettlement  of  the  order, 
and  by  an  order  dated  and  entered  on  the  4th  of  December,  1916,  it 
was  resettled  by  the  justice  presiding  when  it  was  made,  but  as  of  the 
date  of  the  original  order.  The  order  as  resettled  follows  plainly  the 
intent  of  the  original  order,  and  required  the  payment  of  $20  "per 
week,  commencing  on  the  2d  of  April,  1915;  but  it  supplied  an  omis- 
sion in  the  original  order  by  specifying  the  office  of  the  plaintiff's 
attorney  as  the  place  of  payment.  At  the  time  of  each  payment  of 
alimony  the  defendant  was  given  a  receipt  therefor,  and  one  of  the 
payments  was  made  by  his  attorney.   On  the  14th  day  of  December, 

1915,  the  defendant  moved  for  an  order  of  reference.  At  tiiat  time 
he  was  paying  alimony  under  the  original  order.  The  motion  was 
granted,  and  3ie  issues  were  tried  between  that  date  and  the  23d  of 
May  thereafter;  and  the  referee's  report  under  date  of  September 
18,  1916,  in  favor  of  plaintiff,  was  confirmed  on  the  1st  of  December 
thereafter. 

It  is  perfectly  clear  that  the  defendant  fully  understood  his  duty  tm- 
der  the  original  order,  and  when  the  last  two  demands  were  made  upon 

him  he  stated  that  he  would  go  to  jail  before  complying  therewith. 
After  the  resettlement  of  the  order,  and  on  the  13th  of  December, 

1916,  a  certified  copy  of  the  original  order  as  resettled  was  personally 
served  on  the  defendant,  tcw^ether  with  a  demand  for  the  unpaid  ali- 
mony, then  aggregating  $776.67.  A  motion  was  then  made  to  punish 
him  for  contempt,  based  on  the  service  of  the  certified  copy  of  the 
order  as  resettled  and  the  demand  made  thereunder.  In  opposition  to 
the  motion  he  presented  an  affidavit  in  which  he  admitted  that  the 
amount  demanded  became  due  under  the  original  order,  but  denied 
that  it  became  due  under  the  order  as  resettled.  'Hie  motion  was  de- 
nied, as  shown  by  the  opinion  of  the  justice  presiding,  on  the  ground 
that  the  order  as  resettled  was  in  effect  a  new  order. 

[1]  It  is  now  contended  in  behalf  of  the  defendant  that  the  order 
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denying  the  motion  to  punish  him  for  contempt  for  failing  to  comply 
with  the  original  order  is  a  bar.  There  is  no  force  in  that  conten- 
tion, for  it  is  manifest  that  the  denial  of  the  motion  was  not  on  the 
merits.  I  am  of  opinion  that  the  order  as  resettled  was  not  a  new 
order,  but  merely  constituted  a  more  formal  and  definite  statement  of 
the  defendant's  duty  under  the  decision  of  the  court,  made  oa  the 
original  motion,  and  briefly  prescribed  in  the  original  order. 

[2]  It  is  wdl  settled  ttmt  the  court  may  by  order  require  the  pay- 
ment of  alimony  from  the  date  of  the  service  of  the  notice  of  motion 
(Thrall  v.  Thrall,  83  Hun,  188,  31  N.  Y.  Supp.  591;  Woolworth  v. 
Woolworth,  115  App.  Div.  405,  100  N.  Y.  Supp.  865;  Gunn  v.  Gunn, 
120  App.  Div.  353,  105  N.  Y.  Supp.  340),  and  that  by  the  judgment 
the  court  may  require  the  payment  of  alimony  from  the  commence- 
ment of  the  action  (McCarthy  v.  McCarthy,  143  N.  Y.  235,  38  N.  E. 
288). 

[3}  The  order  was  resettled  as  of  the  date  of  the  original  order, 
and  as  resettled  it  speaks  from  that  date.  The  order  resettling  the 
original  order  is  therefore,  in  effect,  an  order  resettling  it  nunc  pro 
tunc,  incorporating  more  formally  the  recitals  and  prescribing 
more  definitely  the  duty  enjoined  upon  the  defendant;  but  there  was 
no  new  decision,  and  therefore  the  order  was  clearly  authorized.  See 
Cuebas  y  Arredondo  v.  Cuebas  y  Arredondo,  223  U.  S.  376,  32  Sup. 
Ct  277,  56  L.  Ed.  476;  Perkins  et  al.  v.  Heyward  et  al.,  132  Ind.  95, 
31  N.  E.  670.  Moreover,  the  defendant  was  not  punishable  for  con- 
tempt until  a  certified  copy  of  the  order  was  served  upon  him,  to- 
gether with  a  demand  for  ttie  accrued  alimony;  and  as  that  was  done 
in  the  case  at  bar,  he  had  an  opportunity,  before  the  motion  to  punish 
him  for  contempt  was  made,  with  the  most  full  and  complete  knowl- 
edge of  his  duty,  to  comply  with  the  order  of  the  court  and  avoid  be- 
ing punished  for  contempt.  Gunn  v.  Gunn,  120  App.  Div.  353,  105 
N.  Y.  Supp.  340;  Flor  v.  Flor,  73  App.  Div.  262,  76  N.  Y.  Supp. 
813;  Woolworth  v.  Woolworth,  US  App.  Div.  405,  100  N.  Y,  Supp. 
865 ;  Goldie  v.  Goldie,  77  App.  Div.  12,  79  N.  Y.  Supp.  268. 

It  follows,  therefore,  that  the  court  erred  in  denying  the  motion, 
and  that  the  order  should  be  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  granted,  with  $10  costs,  and  the  defendant  fined  the 
sum  of  $776.67,  the  amount  of  the  accrued  alimony,  together  with  the 
costs,  and  required  to  pay  the  same  forthwith,  or  be  committed  ac- 
cording to  law.  Let  the  order  be  settled  on  notice.  Settle  order  on 
notice.  All  concur. 
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Id  re  FRIEDMAN  et  aL 
(Supreme  Oourt,  Appellate  DItIsIod,  First  D^artment    Hay  4,  1917.) 

1.  COKPOBATIONB  <S=»60S — TeBUJNATION  OF  COBFO&A.IZ  EXISTENCE. 

At  the  end  of  tbe  term  for  which  It  was  Incorporated,  a  corporation 
ceased  to  exist,  and  no  adjadlcattcm  of  a  court  was  necessary  to  terminate 
Its  corporate  exlatmce. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  H  2416-24ia] 

2.  O0BPORATZON8  €=9^9 — Tebuiitation — Tmx  to  PaopsRTr. 

On  «q>lratlon  of  the  term  of  corporate  life  of  a  oorporatloii.  Its  prop- 
erty was  vested  In  its  dlrectora  as  trustees  for  the  owners  of  Us  stod^, 
equitable  owners  of  the  property  of  the  corporation,  subject  only  to  tbe 
payment  of  creditors*  claims. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Ceot.  Dig.  H  2478-2481.] 

3.  WzLifl  «=»6 — ^Pbofebtt   Subject  to  Devise — Equitable  Interest  xn 

REAX.TT. 

The  owner  of  all  the  stock  in  a  corporatlMi,  that  never  did  any  busi- 
ness save  to  take  title  to  a  piece  of  realty,  on  termination  of  tbe  cor- 
porate life  by  expiration  of  the  term  for  wblch  the  company  was  in- 
corporated to  exist  was  the  owner  of  an  equitable  Interest  in  the  com- 
pany's realty,  which  was  subject  to  devise  and  passed  under  his  wUL 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent  Dig.  IS  S-IOJ 

Davis,  J.,  dissenting. 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  application  of  I^ester  M.  Friedman  and  another, 
as  executors  under  the  last  will  and  testament  of  Joseph  H.  Goldberg, 
deceased,  to  obtain  a  determination  as  to  the  validity,  construction,  and 

effect  of  certain  dispositions  of  property  contained  in  the  last  will  and 
testament  of  Joseph  M.  Goldberg.  From  a  decree  construing  the  will, 
Miriam  Schiller,  Gussie  Mutnicb,  and  Pearl  Goldberg,  an  infant,  etc., 
by  Shepard  J.  Goldberg,  her  testamentary  general  guardian,  appeal. 
Decree  reversed,  and  decree  directed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
DAVIS,  and  SHEARN,  JJ. 

Isidor  Frey,  of  New  York  City  (J.  M.  Colien,  of  New  York  City,  on 
the  brief),  for  appellants  Schiller  and  others. 
Raymond  Ballantine,  of  New  York  City,  for  respondent  Marie  B. 

Goldberg. 

John  F.  Couch,  of  New  York  City,  Sp^al  Guardian  for  respondent 
Ruth  M.  Goldberg. 


DOWLING,  J.  Joseph  M.  Goldberg  died  on  January  2,  1916.  He 
left  a  last  will  and  testament,  duly  admitted  to  probate  by  the  Surro- 
gate's Court  of  New  York  county  on  February  IS,  1916,  whereof  the 
clause  sought  to  be  construed  read  as  follows : 

"Second.  My  real  and  pers<Hial  property  located  and  sltoated  Id  Pomoiia, 

Rockland  county,  New  York,  I  hereby  give,  devise  and  bequeath  to  my  sisters 
Gussie,  Miriam  and  Pearl,  to  have  and  to  hold  for  th^  use  and  occupatlfxu 
during  the  lifetime  of  my  sisters  Gussie  and  Pearl,  and  upon  their  death 
the  title  to  said  property  shall  vest  in  the  Young  Women's  Hebrew  Association 

^s>For  otliflr  cases  m*  same  topic  ft  KBT-NUMBER  is  aU  Key-Numbered  Dlcesti  a  ladcxa 
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at  New  York,  to  be  tised  as  a  retre&t  for  conTaleacent  workln;  women. 
Should  the  said  assodatloD  decline  the  said  bequest,  then  the  said  title  shall 
vest  In  any  Jewish  charitable  Institution  that  my  executors  shall  select;  on 
condition  that  the  said  pmpestj  abaU  be  used  as  a  retreat  ft>r  ctmvalescent 
Jewish  working  women." 

The  personal  property  referred  to  in  this  clause  of  the  will  consisted 
of  household  furniture  contained  in  a  building  erected  upon  real  es- 
tate at  Pomona,  Rockland  county,  N.  Y.,  which  was  the  only  property 
in  said  town  or  county  in  which  testator  ever  had  been  interested. 
This  real  estate  consists  of  about  47^  acres  of  land.  Prior  to  Sep- 
tember, 1906,  the  testator,  Joseph  M.  Goldberg,  entered  into  a  contract 
for  the  purchase  of  said  property  from  John  McNamara,  Jr„  and  Ed- 
ward McNamara,  for  the  consideration  of  $4,200,  whereof  the  sum  of 
$1,000  was  to  be  paid  in  cash  and  the  balance  in  a  purchase-money 
mortgage,  due  in  five  years  and  bearing  interest  at  6  per  cent.  There- 
after, and  on  September  24,  1908,  Gouberg  caused  to  be  incorporated 
under  the  laws  of  the  state  of  New  .Yoric  a  corporation  known,  as  "Jos- 
eph M.  Goldberg"  (hereinafter  referred  to  as  the  corporation)  with  a 
capital  stock  of  $1,000,  divided  into  20  shares  of  the  par  value  of  $50, 
wher«)f  Goldberg  subscribed  for  18  shares,  Boris  Franklin  for  1,  and 
Shepard  Saet  for  1.  The  dtiration  of  tiie  corporation  was  fixed  for 
five  years  from  the  date  of  incorporation.  Its  business  was  "to  pur- 
chase and  s^l  farm  land,  to  give  bonds  secured  by  mortgage  on  real 
estate."  The  first  meeting  of  the  incorporators  and  stockholders  was 
held  on  September  28,  1908,  when  Goldberg  stated  that  he  was  the 
owner  of  a  contract  for  the  purchase  of  the  proper^  in  question  (set- 
ting forth  its  terms),  and  that  he  was  willing  to  assign  the  contract  to 
the  corporation  if  it  would  complete  the  purchase ;  further  offering  to 
advance  $1,000  in  cash  to  enable  the  corporation  to  make  the  purchase 
and  to  accept  for  such  $1,000  the  entire  capital  stock  of  the  corpora- 
tion. At  this  meeting  Goldberg,  Franklin,  and  Saet,  all  Uiree  incorpo- 
rators, were  present.   This  offer — 

"after  careful  consideration  and  motion  made  and  sec(Hided,  was  duly  ac- 
cepted. The  board  of  directors  were  authorized  to  carry  said  acceptance  of 
the  aforesaid  contract  Into  effect  1^  a  majority  vote  of  the  meeting." 

Upon  the  same  day  the  board  of  directors  of  the  corporation  met, 
the  same  three  persons  being  present.  A  motion  was  adopted,  accept- 
ing Goldbei^'s  offer,  and  providing  for  the  completion  of  the  purchase 
of  the  property  by  the  payment  of  $1,000  in  cash,  the  corporation  to 
give  bade  a  purchase  mortgage  for  $3^00.  It  was  further  resolved 
tiiat  the  subscriptions  of  Franklin  and  Saet  be  canceled  and  the  entire 
capital  stock  of  the  corporation,  $1,000,  be  issued  to  Goldberg  in  con- 
sideration of  his  payment  of  thei  $1,000  cash  on  account  of  the  pur- 
chase price.  The  board  of  directors  again  met  on  October  6,  1908, 
when  Goldberg  reported  that  he  had  paid  the  $1,000  in  cash,  for  the 
corporation,  had  executed  a  purchase-money  mortgage  for  the  balance, 
.  had  received  the  deed  for  the  property,  and  had.  also  received  the  20 
shares  of  capital  stock  of  the  corporation  in  return  for  his  $1,000. 
The  deed  of  tiie  property  to  the  corporation  was  dated  October  5, 
1906*  acknowledged  October  10,  1908,  and  recorded  in  the  cleric's  of- 
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fice  of  Rockland  county  October  12,  1908.  Neither  the  stockholders 
nor  the  directors  of  the  corporation  ever  had  another  meeting.  No 
stock  ever  was  issued  to  Franklin  or  Saet.  The  corporation  never  had 
a  bank  account,  nor  an  oi^ice,  and  the  only  book  it  appears  to  have  kept 
was  a  minute  boojc  containing  the  minutes  of  the  meetings  before  re- 
ferred to.  Despite  search  made,  no  stock  ledger  of  the  corporation  has 
been  found  nor  any  certificate  of  stock  of  the  corporation  issued  to 
Goldberg.  It  owned  no  other  property  save  this  r^  estate,  no  pro- 
ceedings were  ever  taken  to  dissolve  it,  and  it  did  no  business  of  any 
kind.  It  is  conceded  that  Goldberg  paid  the  interest  on  the  mortgage 
on  this  proprty  during  his  lifetime.  It  appears  that  $1,750  was  paid  on 
account  of  the  mor^ge  oa  December  13,  1913,  and  it  is  not  claimed 
that  it  was  paid  by  any  one  other  than  Goldberg  himself.  Goldberg 
occupied  the  original  house  on  the  property  and  enlarged  it  and  turned 
it  into  what  is  called  an  ^'Egyptian  castle."  There  was  an  uncompleted 
building  on  the  property,  which  was  being  erected  thereon  by  Goldberg. 
Concededly  the  personal  property  in  the  house  on  the  premises  belong- 
ed to  Goldbei^.  Evidently  he  always  regarded  the  property  as  his 
own,  and  disregarded  the  fiction  of  ownership  in  the  corpm-ation,  in 
which  he  had  vested  the  nominal  title  for  his  own  purposes.  This  was 
so  apparent  that  when  the  appellants  asked  the  witness  Solon  Schiller 
what  Goldberg  had  told  him  in  reference  to  the  disposition  of  the  prop- 
erty at  Pomona,  referred  to  in  the  will,  the  learned  surrogate  excluded 
the  evidence  saying: 

"There  Is  no  question  about  the  man's  Intent.  •  •  •  I  take  It  for 
granted  that  he  thought  he  owned  It,  and  that  he  wanted  to  s^ve  It  to  his 
sisters  and  the  Young  Womb's  Hebrew  Hom&  Tba  question  is,  Can  he  ^ve 
away  the  property  of  the  corporatUm?" 

On  December  12,  1912,  Goldberg  and  his  wife  entered  into  a  separa- 
tion agreement,  whereby  he  paid  to  a  trustee  the  simi  of  $9,000  in  full 
satisfaction  of  her  right  to  maintenance  and  support,  and  for  the  sup- 
port of  their  daughter,  Ruth  M.  Goldberg,  as  well  as  in  release  of 
all  the  wife's  claim  and  right  of  dower.  The  testator's  will  bears 
date  November  30,  1915.  The  property  is  now  worth  $10,000,  sub- 
ject to  the  balance  of  $1,500  due  on  the  purchase-money  mortgage. 

[1]  Treating  the  corporation  as  the  legal  owner  of  the  title  to  this 
real  estate  during  its  corporate  life,  it  is  clear  that  title  could  not  re- 
main in  it  after  it  legally  ceased  to  exist.  The  corporation  by  its  cer- 
tificate of  incorporation  died  at  the  expiration  of  five  years  from  the 
date  of  incorporation,  viz.  on  September  24,  1913.  At  the  end  of  the 
term  for  which  it  was  incorporated  the  corporation  ceased  to  exist  by 
virtue  of  the  expiration  of  that  term,  and  no  adjudication  of  a  court 
was  necessary  to  terminate  the  corporate  life.  People  ex  re!.  Haber- 
man  v.  James,  5  App.  Div.  412-419,  39  N.  Y.  Supp.  313 ;  American 
&  Engiisb  Encyclopedia  of  Law  (2d  Ed.)  569  ;  2  Morawetz  on  Private 
Corporations,  §  1005;  People  v.  Walker,  17  N.  Y.  502;  Sturges  v. 
Vanderbilt,  73  N.  Y.  384. 

[2]  Upon  the  expiration  of  the  term  of  corporate  life  of  the  cor- 
poration, its  property  was  vested  in  its  directors  as  trustees  for  the 
owners  of  the  stock,  subject  only  to  the  payment  of  the  claims  of  cred- 
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itors.  Heath  v,  Barmore,  50  N.  Y.  302;  Sturges  v.  VanderbUt,  73 
N.  Y.  384. 

[3]  In  the  case  at  bar,  the  directors  of  the  defunct  corporation  held 
title  to  the  property  onl^  as  trustees  for  Goldberg,  who  owned  all 
the  stock  in  the  corporation.  He  was  the  equitable  owner  of  the  real 
estate  belonging  to  the  former  corporation,  subject  only  to  the  pay- 
ment of  creditors.  National  Bank  of  Watertown  v.  Landon,  45  N. 
Y.  410.  This  corporation  never  did  any  business  save  to  taJce  title 
to  this  particular  piece  of  real  estate,  and  there  is  no  proof  that  it  had 
any  creditors.  Goldberg,  therefore,  was  the  owner  of  an  equitable 
interest  in  the  real  estate  in  (question  which  was  the  subject  of  devise 
and  passed  under  his  will ;  his  intent  to  devise  all  his  interest  in  the 
real  property  in  question  under  the  second  clause  of  his  will  being 
clear  and  undisputed.  Lessees  of  Smith  v.  Jones,  4  Ohio,  122;  Wil- 
liams v.  Hassell,  73  N.  C.  174;  Heirs  of  Wright  v.  Minshall,  72  III. 
584;  Woods  v.  Moore,  6  N.  Y.  Super.  Ct  579;  Battey  v.  Battey,  94 
Neb.  729,  144  N.  W.  786. 

The  decree  of  tiie  Surrogate's  Court  is  reversed,  and  a  decree  di- 
rected to  be  made  diat  testator  was  the  owner  of  the  equitable  title 
to  the  real  property  mentioned  in  the  second  clause  of  the  will,  and 
that  such  clause  is  valid  and  effective  to  pass  said  equitable  title  of 
the  testator  in  such  real  property  to  the  beneficiaries  therein  named ; 
the  provisions  for  costs  in  said  original  decree  to  be  modified  by  dis- 
allowing costs  to  Marie  B.  Goldberg  and  allowing  $70  costs  each,  in- 
stead, to  the  attorneys  for  the  Young  Women's  Hebrew  Association 
and  to  the  attorney  for  Miriam  Schiller,  Gussie  Mutnick,  and  Pearl 
Goldberg,  an  infant.  Costs  and  disbursements  of  this  appeal  to  be 
allowed  to  both  appellants  and  respondents  who  hav«  appeared  diere- 
in,  payable  out  ox  th^  estate.   Settle  order  on  notice. 

CLARKE,  P.  J.,  and  LAUGHUN  and  SHEARN,  JJ..  concur. 

DAVIS,  J.,  dissents. 


BLOOM  T.  BUSH  a^DIUflNAL  GO. 

(Supreme  Ootirt,  Special  Term,  New  York  County.    May  4,  1917.) 

1.  Pleading  e»321 — Bill  of  Pabticulabs — Excuse  fob.  Failure  to  Tub- 

NISH. 

Where  plaintiff  claimed  a  commissloo  for  furnishing  a  tenant  to  do- 
fendant  upon  "terms  and  conditions  satisfactory  to  and  agreed  upon  by 
tbe  defendant,"  plaintiff  was  not  excusable  for  tailing  to  furnish  a  sutH- 
cient  bill  of  particulars  on  plea  that  he  did  not  have  the  necessary 
knowledge,  where  he  could  have  procured  It  by  order  for  examination  ttf 
defendant's  officers. 

[Ed.  Noter— Fw  othnr  cases,  see  Pleading,  Cent  Dig.  }  973.] 

2.  PLEADXiro  *aB829— Bm,  of  PAttnonuBS— Failubb  to  Furnish— Practice. 

Wliere  plalndlTs  second  bill  of  particulars  was  lnButtlct«it,  a  motion 
to  preclude  glring  of  testlmoiiy  relating  thereto  was  ^op&,  and  defend- 
ant waa  not  required  to  ntum  the  UU  of  particulars  in  question  or  to 
more  for  further  particulars. 

[Ed.  Not& — For  other  cases,  see  Pleading,  Cent.  Die.  i  996.] 

^sFor  other  cum  ma  MUfl  to|ric  ft  KET-NUUBBR  In  «U  Kvr-Nvmbsred  DlsMU  ft  Indcsa 
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Action  by  Sol  Bloom  against  the  Bush  Terminal  Company.  Defend- 
ant moves  to  preclude  plaintiff  from  giving  evidence  of  matta*  not 
stated  in  t»ll  of  particulars.    Motion  granted  allowii^f  (daintiff  time 

to  furnish  further  bill  of  particulars. 

Henry  Escher,  Jr.,  of  New  York  City,  for  the  motion. 
House,  Grossman  &  Vorhaus,  of  New  York  City,  opposed. 

GIEGERICH,  J.  [1]  The  defendant  has  moved  for  an  order  pre- 
cluding the  plaintiff  from,  giving  any  evidence  of  certain  details  not 
set  forth  in  his  second  bill  of  particulars.  After  the  case  was  at  issue 
the  defendant  demanded  a  bill  of  particulars,  and  one  was  served  by 
the  plaintiff  which  the  defendant  deemed  insufficient.  The  defendant 
then  moved  for  a  bill  setting  forth  the  details  in  dispute,  which  mo- 
ti<»i  was  granted,  and  the  plaintiff  thereafter  served  a  further  biU. 
This  bill  also  the  defendant  deoned  insufficient,  and  has  nuule  tiiis 
motion  to  preclude.  The  action  is  brought  to  recover  broker's  com- 
missions claimed  to  be  due  to  the  plaintiff  for  securing  for  the  de- 
fendant a  tenant  who  would  lease  a  portion  of  a  building  about  to 
be  constructed  by  the  defendant  "upon  terms  and  conditions  satisfac- 
tory to  and  agreed  upon  by  the  defendant."  In  the  further  bill  of  par- 
ticulars served  the  plaintiff  sets  forth  in  detail  a  number  of  terms  and 
conditions  that  were  agreed  upon  by  the  defendant,  and  then  adds: 

"The  plaintiff  la  Informed  and  believes  tbat  other  temui  and  (xmdltlons 
were  satisfactory  to  and  agreed  upon  by  the  def^idant,-  but  the  plaintiff  bas 
no  knowledge  or  Informatioii  with  respect  to  such  terms  and  ctmdltlons,  and  U 
therefore  unaUe  to  specify  the  Bazoe." 

This  latter  portion  of  the  last  bill  of  particulars  tfie  defendant  ob- 
jects to,  and  insists  that  if  it  is  compelled  to  goto  trial  under  that  bill 
in  its  present  form  it  will  be  wholly  without  information  as  to  what 
the  plaintiff  will  attempt  finally  to  snow  to  be  the  alleged  contract,  and 
that  it  cannot  properly  prepare  for  trial  until  it  is  informed  as  to  what 
it  is  claimed  the  contract  actually  was.  It  seems  to  me  that  a  mere 
statement  of  the  facts  shows  that  this  is  not  a  case  where  a  plaintifiF 
should  be  excused  from  setting  forth  details  in  a  bill  of  particulars 
on  the  plea  that  he  has  no  knowledge  of  the  facts  which  he  is  called 
upon  to  state.  If  he  does  not  have  the  necessary  knowledge  he  can 
procure  it  by  an  order  for  the  examination  of  die  defendant's  ofBcers 
or  agents  before  trial.  Pring  v.  Thorpe,  168  App.  Div.  887,  152  N. 
Y.  Supp.  469;  Ball  v.  Evening  Post  Pub.  Co.,  48  Hun,  149.  The 
facts  called  for  in  the  present  case  are  fundamental  to  the  plaintiff's 
right  to  cover,  and  are  manifestly  different  from  the  inconsequential 
details  of  disbursements  that  went  to  make  up  the  bill  of  particulars 
claimed  in  Whitmore  v.  Jungman,  129  N.  Y.  Supp.  776,  upon  which 
the  plaintiff  relies  to  support  the  bill  of  particulars  he  tuis  furnished 

[2]  The  plaintiff  further  seeks  to  defeat  the  motion  upon  the  ground 
that  the  defendant's  proper  ronedy  was  either  to  return  the  bill  of 
particulars  in  question  if  it  was  deemed  insufficient,  or  to  move  for 
further  particulars  on  the  ground  that  those  already  furnished  were 
defective,  citing  Reader  v.  Haggin,  114  App.  Div.  112,  ^  N.  Y.  Supp 
681.   The  advisability  and  fairness  of  the  practice  of  returning  iM 
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unsatisfactory  bill  or  moving^  for  another  one  was  pointed  out  and 
approved  in  the  case  iust  cited,  but  there  the  plaintiff  had  consented 
and  agreed  to  serve  the  bill  of  particulars,  and  undertook  under  the 
order,  which  was  entered  on  her  own  stipulation,  to  serve  a  bill  which 
she  deemed  suffident  but  which  the  court  found  to  be  insufficient  In 
the  present  case  the  matter  in  controversy  has  already  been  before 
the  court  once,  and  it  is  stated  in  Nichols  New  York  Practice,  vol. 
I,  p.  879,  that  if  the  second  bill  Is  not  sufficient  and  the  order  therefor 
does  not  prescribe  the  penalty  for  failure  to  serve  a  proper  bill,  the 
better  practice  would  seem  to  be  to  move  before  trial  for  an  order  pre- 
cluding the  giving  of  evidence  on  the  trial  as  to  matters  concerning 
which  particulars  are  sought.  The  question  as  to  how  the  point  in 
controversy  respecting  the  sufficiency  of  the  bill  of  particulars  is  pre- 
sented to  the  court  is  one  merely  of  convenience  of  practice  after  all, 
and  in  the  present  case,  in  order  to  avoid  the  necessity  of  further 
motioins,  I  will  trefat  the  present  motion  under  the  prayer  for  further 
relief  as  one  to  compel  the  plaintiff  to  serve  a  further  bill  of  particu- 
lars, specifying  all  the  terms  and  conditions  he  claims  were  agreed 
upon,  and  in  default  of  such  a  bill  to  preclude  him  from  giving  evi- 
dence of  any  terms  and  conditions  not  so  specified.  In  the  order  to 
be  entered  hereon  a  sufficient  time  should  be  given  to  the  plaintiff  for 
serving  such  further  bill  of  particulars  to  enable  him  to  procure  .the 
information  necessary  by  an  exammaticm  before  trial  if  he  deems  such 
examination  essential.  This  disposition  of  the  matter  will,  I  trust, 
save  the  need  of  any  further  motions,  and  afford  protection  to  all  the 
rights  of  both  sides. 


Motion  disposed  of  as  indicated,  without  costs.  Settle  order  on 
notice. 


JAHBS  EVERABiyS  BRBWKRIES  T.  WOHLSTADTBB  et  a1. 
(Supreme  Court,  Spedol  Tenn,  New  York  County.    May  4,  1917.) 

1.  Pi^BADiKO  «=>32&— Bnx  or  PAjtxicuuBa — Uouplunok  with  Obdib— 

Knowudoz. 

^nut  plaintiff  l8  not  In  possession  ot  fkcta  with  vblch  to  comply  with 
order  requiring  bin  ot  particulars  Is  no  defoue  t«  a  iDOtl<m  to  preclude 
giving  of  testimony,  where  the  same  defense  was  urged  when  the  order 
was  granted ;  the  order  being  conduslTe. 

[Ed.  Not&— For  otho:  cases,  see  Pleading,  Cent  Dlg^  i  m.] 

2.  PuuDiifo  «s»820— Bnx  or  Pahroulabb— Horrton  to  Psxolum  Grniro  or 

TEsrncoiTT. 

A  motion  to  preclude  giving  of  testimony  npwi  failure  to  comply  with 
order  requiring  bill  of  particulars  was  proper,  and  ^defendant  was  not  ob- 
liged to  ask  tor  further  particulars,  since  such  request  would  be  futile, 
and  only  result  in  a  r^tltlon  of  the  situation. 

[Bd.  Not& — For  other  cases,  see  Pleading.  Cent.  Dig.  |  996.] 

Action  by  the  James  Everard's  Breweries  against  Henry  Wohlstadter 
and  others.  On  defendant's  motion  to  preclude  plaintiff  from  giving 
or  offering  proof  of  an  alleged  agreement  regarding  which  plaintiff  had 
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been  ordered  to  furnish  bill  of  particulars.  Motion  granted,  with  per- 
mission to  file  supplemental  bill  of  particulars. 

Rudolph  Marks,  of  New  York  City,  for  the  motion. 
Olcott,  Gruber,  Bonynge  &  McManus,  of  New  Yoric  City  (Walter  E- 
Ernst,  of  New  York  City,  of  counsel),  opposed. 

GIEGERICH,  J.  [1]  The  defendant  Wohlstadter  moves  for  an 
order  precluding  the  plaintiff  from  giving  any  evidence  of  an  alleged 
agreement  referred  to  in  paragraph  2  in  his  demand  for  a  bill  of  par- 
ticulars and  of  ^y  presentation  or  demand  of  payment  of  the  allied 
promissory  note  referred  to  therein  on  said  defendant  The  informa- 
*tion  called  for  in  paragraph  2  of  the  demand  was  directed  to  be  given 
by  an  order  heretofore  made ;  but  the  bill  of  particulars  served  pursu- 
ant to  that  order  simply  states  that  the  particulars  sought  in  that  para- 
graph of  the  demand  are  not  now  in  the  possession  of  the  plaintiff.  In 
opposing  this  motion  the  plaintiff  submits  an  affidavit  that  there  is  no 
rule  of  practice  compelling  a  party  to  give  particulars  of  an  instrument 
not  in  his  possession,  and  which  he  has  frequently  stated  is  not  in  ex- 
istence. It  is  useless  to  present  that  excuse  on  tiiis  motion,  however, 
because  the  order,  which  has  not  been  appealed  from,  calls  for  that  in- 
formation and  is  conclusive.  Weston  v.  Weston,  68  App.  Div.  483,  74 
N.  Y.  Supp.  38.  This  case  comes  all  the  more  emphatically  within  the 
principle  just  referred  to  because,  as  appears  by  the  filed  papers,  the 
same  excuse  was  presented  to  the  judge  who  made  the  order  calling 
for  the  information ;  but  nevertheless  that  order  was  made.  The  plain- 
tiff is  given  leave,  however,  to  serve  a  suf^lemental  bill  of  particulars 
stating  the  fact,  which  appears  in  the  opposing  affidavit,  diat  it  was 
the  defoidant  Henry  Wohlstadter  upon  whom  the  demand  was  made. 
The  motion  to  preclude  will  therefore  be  granted  as  to  die  alleged 
agreement  referred  to  in  paragraph  2  of  the  demand ;  but,  if  the  sup- 
plemental bill  of  particulars  above  indicated  is  served,  the  branch  of  the 
motion  which  seeks  to  preclude  evidence  of  presentation  or  demand  for 
payment  of  the  promissory  note  will  be  denied. 

[2]  The  plaintiff  complains  of  the  defendant's  practice,  insisting 
that  if  the  defendant  deems  the  particulars  furnished  insufBcioit,  he 
^ould  then  make  a  moUon  for  further  particulars ;  but  in  a  case  of 
this  kind  such  a  motion  would  manifestly  be  futile  so  far  as  concerns 
the  information  asked  for  in  paragraph  2  of  the  demand  and  would 
only  result  in  a  repetition  of  the  same  situation  that  exists  now  and  is 
presented  on  the  present  motion.  Upon  this  point  of  practice  see  the 
memorandum  handed  down  by  me  herewith  in  Bloom  v.  Bush  Termi- 
nal Co.,  164  N.  Y.  Supp.  895. 

The  motion  is  disused  of  as  above  indicated,  with  $10  costs  to  the 
defendant  Henry  Wohlstadter.  Settle  order  oa  notice. 
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JAMBS  BVEBABD'S  BREWERIES  T.  WOHLSTADTEIR  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department.   May  4,  1917.) 

U  LAHDX.OBD  AND  TBHAWT  «=S»ai(l>— MOBTOAOB   OT  UEAWSHOLD— FB*U»  Of 

Mobtoaoob^Attachmkut  of  Mobtoage  to  New  Lease. 

Where  the  mortgagor,  lessee,  consi)ired  with  landlord  to  defmud  holder 
of  mor^ge  on  the  lease  by  Instituting  summary  proceedings,  wlth- 
ont  notice,  tbe  mortgage  lien  wOl  attajCli  to  a  nev  lease  made  to  orlslaal 
lesiwe'B  wUe  as  a  part  of  tbe  fraud. 

[Bd.  Note.— Ibr  other  caaea,  see  landlord  and  Tenant.  Cent.  Dig.  {  26a] 

2.  UORTSAeES  4=3468(1) — ^APPOlimCBNT  or  ReCEIVEBr— f*BAUD  or  MotTOAGOB. 

Where  the  mortgagor,  lessee,  conspired  with  landlord  to  defraud  holder 
of  mortgage  on  lease  by  terminating  tenancy  nnd  mahlng  new  lease 
to  original  lessee's  wife,  opon  foreclosure  of  mortgage  a  receiver  will  he 
appointed  to  continue  the  busloeas  In  view  of  plalntltTs  right  to  have  his 
security  stretched  to  cover  new  lease,  it  being  necessary  for  plaintiff's  pro- 
tection, and  since  a  complete  cessation  of  business  might  impair  valve  of 
lease. 

[Ed.  Kote.— For  other  cases,  see  Mortgages,  Cent.  Dig.  S  1374.] 

Appeal  from  Spedal  Term,  New  York  County. 

Action  by  the  James  Everard*s  Breweries  against  Henry  WrfU- 
stadter  and  others.  Plantiff  appeals  from  order  vacating  appointment 
of  receiver  pendente  lite.    Reversed  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  SMITH,  PAGE,  and 
DAVIS,  JJ. 

Walter  E.  Ernst,  of  New  York  City,  for  appellant 
Rudolph  Marks,  of  New  York  City,  for  respondents. 


SCOTT,  J.  [1]  The  action  is  for  the  foreclosure  of  a  mortgage 
upon  a  lease,  and  for  a  judgment  that  a  renewal  lease  is  subject  to 
the  mortgage.  The  mortgage,  which  was  given  to  secure  an  indebted- 
ness for  $2,470  due  to  plaintiff,  was  made  in  May,  1915,  and  covered 
two  leases,  one  running  from  May  1,  1913,  ior  three  years,  and  the 
other  running  from  Way  1,  1916,  for  five  years.  The  mortgage  pro- 
vided that  in  case  of  default  by  the  moi-tgagor  a  receiver  might  be 
appointed  with  power  to  carry  on  the  business  in  said  premises.  The 
mortgagor  did  default,  and  at  plaintiff's  instance  a  receiver  was  ap- 
pointed with  power  to  carry  on  the  business  as  stipulated  in  the  mort- 
gage. By  the  order  appealed  from  this  receivership  has  been  vacated. 
The  lessee  and  mortgagor  defaulted  in  the  payment  of  the  rent  paya- 
ble for  the  months  of  September,  October,  and  November,  1916.  and 
the  landlord  instituted  summary  i»-oceedings  for  the  recovery  of  pos- 
session of  the  property.  These  proceedings  were  undefended,  and 
no  notice  of  them  was  given  to  plaintiff  .in  order  to  enable  it  to  pro- 
tect its  security,  aad  a  warrant  was  issued  in  due  course.  The  land- 
lord immediately  made  a  new  lease  of  the  same  premises  to  the  wife 
of  the  original  lessee  and  mortgagor  at  the  same  rent  for  a  term  of 
six  years  and  five  months,  and  the  new  lessee  now  holds  possession 
of  the  leased  premises  under  this  last-mentioned  lease,  her  husband 
conductii^  the  business  therein  in  her  name. 
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It  is  quite  apparent  that  these  transactions,  together  with  others 
disclosed  by  the  moving  papers  not  necessary  to  discuss  in  detail,  in- 
dicate a  concocted  scheme  to  cheat  the  plaintiff  out  of  its  securit>-. 
If  the  parties  had  been  actuated  by  honest  motives,  they  certainly 
would  have  notified  plaintiff  of  the  threatened  dispossession,  to  enable 
it  to  protect  itself.  That  they  did  not  do  so  is  strong  proof  of  a 
fraudulent  intent.  In  a  somewhat  similar  case,  as  to  its  facts,  this 
court  did  not  hesitate  to  declare  a  lease  made  to  a  wife,  in  renewal 
of  a  former  lease,  to  be  a  sham  and  pretense,  and  a  mere  cover  for  her 
husband.  Koehler  v.  Kennedy,  65  App.  Div.  611,  72  N.  Y.  Supp. 
595.  Under  these  circumstances  upon  very  well-established  equitable 
principles  the  rights  of  the  mortgagee  attach  to  the  new  lease.  Phyfe 
V.  Warden,  5  Paige,  268,  28  Am.  Dec.  430;  Holdridge  v.  Gillespie. 
2  Johns.  Ch.  30;  Wunderiich  v.  Reis,  31  Hun,  1 ;  McDonald  v.  Fiss, 
54  App.  Div.  489,  67  N.  Y.  Supp.  34. 

[2J  In  view  of  the  apparent  right  of  the  plaintiff  to  have  his  se- 
curity stretched  so  as  to  cover  the  new  lease,  and  also  in  view  of  the 
position  taken  by  the  mortgagor,  and  those  who  united  with  him  in 
carrying  out  the  scheme,  that  the  new  lease  is  not  covered  by  the  mort- 
gage, it  is  necessary  for  the  protection  of  plaintiff's  apparent  equities 
that  the  court  should  take  the  property  into  its  possession,  through  a 
receiver  appointed  by  it,  and  since  the  nature  of  the  property  is  such 
that  a  complete  cessation  of  business  might  seriously  impair  the  value 
of  the  lease,  it  is  proper  that  the  recover  be  authorized  to  continue  die 
business. 

The  order  appealed  from  is  therefore  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10  costs.  Order  filed. 
All  concur. 


(Snpreme  Court,  Appellate  DIvIbIod,  First  DepartiDent  May  4, 1017.) 

Attobret  awd  Client  «=!>53(2) — ^Disbar^ient — Convictioit  of  Crime. 

Respondent  attorney  having  been  convicted  In  the  United  States  District 
Court  of  the  state  of  a  felony,  and  a  certified  copy  of  judgment  of  con- 
viction having  been  presented  to  the  state  court,  togetlier  with  pii^tloa 
duly  served  upon  him,  will,  where  he  has  not  i^ipeared  or  answered,  be 
disbarred  under  Jndiclaiy  Xaw  (Consol.  Laws,  c.  30)  |  477. 

[Ed.  Note^For  other  cases,  see  Attorney  and  Client,  Cent        {  75.1 

Disciplinary  proceedii^  by  the  Association  of  the  Bar  of  the  City 
wf  New  York  against  Henry  Kuntz,  an  attorney.  Respondent  dis- 
barred. 

Argued  before  CLARKE.  P.  T..  and  LAUGHLIN.  SCOTT, 
SMITH,  and  SHEARN,  JJ. 

Einar  Chrystie,  of  New  Yorie  City,  for  petitioner. 

PER  CURIAM.  Respondent  was  admitted  to  the  bar  of  the  state 
of  New  York  in  May,  1898.  On  the  2d  day  of  February,  1917,  he  was 
convicted  in  the  District  Court  of  the  United  States  for  the  Southern 
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District  of  New  York  of  die  crime  of  consiririi^  to  conceal  assets 
from  a  trustee  in  a  bankruptcy  proceeding,  which  crime  was  a  felony, 
and  was  sentenced  to  imprisonment  for  a  term  of  two  years  at  the 
United  States  Penitentiary,  Atlanta,  Ga.|  and  to  pay  a  fine  of  $5,000. 

A  certified  copy  of  the  judgment  of  conviction  having  been  pre- 
sented to  this  court  and  the  petition  herein  havii^  been  duly  served 
upon  the  respondent,  and  he  not  having  appeared  or  answered,  he  is 
disbarred  under  the  provisions  of  section  477  of  1h»  Judiciary  Iiaw. 
Settle  order  on  notice. 


In  re  BEWSREB. 
(Snprame  Oonr^  Aiw^te  DiTUon,  Third  D^iartmeat  May  2,  lUTJ 

Wills  «»16 — Chabitablb  Gift — Statdtb — Contimobmt  Qxn. 

Laws  1848,  c.  819,  §  6,  as  smeDded  1^  Laws  1903,  c  628.  authorizing 
coijuratlons  Conned  tbereunder  to  receive  property  under  a  wUL  hot  pro- 
Tldlns  that  no  sudi  devise  or  bequest  shall  be  valid  In  a  will  not  made 
at  least  two  months  before  the  death  of.  testator.  Invalidates  a  gift  to 
a  corporation  organized  tbereimder,  where  the  testator  died  less  than 
two  months  after  execotlng  the  will,  though  the  gift  was  the  remolader 
after  a  trust  for  two  life  tenants  and  the  survivor,  and  could  be  defeated 
b7  the  snrrlvor's  exercise  of  the  power  given  to  dispose  by  will  of  the 
corpus  of  the  estate,  since  the  will  operated  to  make  the  gift  at  the  time 
of  the  death  of  testator,  or  had  no  effect  whatever,  and  If  the  gUt  was 
Invalid  at  that  time  It  ooold  not  subsequently  beoome  valid. 

[Ed.  Note.— For  other  caa«^  see  WlUs,  Csit  Dig.  f  870 

Oochnma,  dissenting. 

Appeal  from  Surrogate's  Court,  Albany  County. 

In  the  matter  of  the  final  judicial  settlement  of  the  account  of  Jo- 
seph W.  Bewsher  as  sole  testamentary  trustee  under  the  last  will 
and  testament  of  William  H.  Watson,  Sr.,  deceased.  From  that  part 
of  the  decree  directitig  the  trustee  to  touisf  er  a  sum  to  Frederick  C. 
Watson,  as  administrator  of  Bertha  C  Wataon,  deceased,  the  Albany 
Guardiaji  Society  and  Home  for  the  Friendless  appeals.  Affirmed. 

See,  also,  97  Misc.  Rep.  538.  161  N.  Y.  Supp.  875. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

A.  Page  Smith,  of  Albany,  for  appellant. 

Keeshan  &  Sleicher,  of  Albany  (Frank  R.  Keeshan,  of  Albany, 
of  counsel),  i(x  respondent  Watson. 

WOODWARD,  J.  William  H.  Watson,  Sr.,  died  on  the  1st  of 
May,  1907,  a  resident  of  the  county  of  Albanv,  leaving  a  last  will  and 
testament,  which  was  duly  admitted  to  {Hooate  on  the  8th  day  of 
May,  1907,  on  which  day  letters  testamentary  were  duly  issued  to 
Joseph  W.  Bewsher,  who  qualified  and  is  still  acting  as  executor.  By 
the  terms  of  said  last  will  and  testament  the  testator  made  a  specific 
bequest  to  his  son,  William  H.  Watson,  Jr.,  and  devised  a  certain  piece 
of  real  estate  to  ^e  same  son,  and  gave  the  remainder  of  his  prop- 
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erty  to  his  executor  in  trust,  to  pay  over  the  income  of  one  half  of 
such  proper^  to  his  son  during  his  natural  life,  and  the  other  half 
to  tiie  wife  of  said  son,  and  upon  the  death  of  either  the  entire  income 
was  to  go  to  the  survivor  for  life,  with  the  further  provision  that  the 
survivor  might  dispose  of  the  entire  estate  by  will.  In  default  of  such 
a  disposition  on  the  part  of  the  survivor  the  will  provided  that  the 
trustee  was  to  hold  the  same  in  trust,  to  pay  over  the  entire  principal 
sum,  and  all  unexpended  income  therefrom,  to  the  Albany  Guardian 
Society  and  Home  for  the  Friendless,  commonly  called  the  Old  Wo- 
men's Home,  a  charitable  institution  located  and  having  a  place  of 
business  on  Clinton  avenue,  in  the  city  of  Albany,  for  it  to  have  and 
to  hold  the  same  forever.  The  will  likewise  provided  that  die  executor 
should  be  authorized,  in  his  discretion,  to  encroach  upon  ^e  corpus 
of  the  estate,  to  provide  for  the  son  and  his  wife  in  a  suitable  manner 
in  sickness  or  in  health,  so  that  it  is  evident  that  the  testator  had  in 
mind  the  vesting  of  the  beneficial  enjoyment  of  his  estate  in  his  son 
and  his  swi's  wife,  or  the  survivor  of  them,  with  a  proviso  which  en- 
abled the  survivor  to  continue  it  to  the  use  of  his  or  her  heirs,  or  to 
others,  if  so  minded,  and  that  the  Albany  Guardian  Society  and  Home 
for  the  Friendless  was  to  take  <mly  in  the  more  or  less  remote  possi- 
bility of  the  i>roperty  not  beiii|f  thus  disposed  of. 

William  H.  Watson,  Sr.,  was  survived  by  his  son,  and  by  the  s<m*s 
wife,  and  during  the  lives  of  both  the  trust  was  concededly  administer- 
ed according  to  the  temis  of  the  will.  The  son  died  a  resident  of  Al- 
bany county  on  the  13th  day  of  May,  1913,  leaving  a  last  will  and  tes- 
tament, by  the  provisions  of  which  his  entire  estate  vested  in  his  widow. 
Bertha  C.  Watson.  William  H.  Watson,  Jr.,  was  survived  by  a  son  by 
a  former  wife  who  had  been  divorced.  Bertha  C.  Watson,  the  survivor 
in  the  trust,  died  without  makiiu:  any  use  of  the  power  of  appointment 
under  the  will  of  William  H.  Watson,  Sr.,  and  ttie  son  of  William  H. 
Watson,  Jr.,  as  administrator  of  her  estate,  has  procured  a  decree  from 
the  Surrogate's  Court  of  Albany  county  directing  that  the  corpus  of  the 
trust  estate,  remaining  in  the  hands  of  the  trustee,  be  turned  over  to 
him  as  such  administrator,  and  he  is  now  in  the  possession  of  such 
fund;  the  decree  holding  that  the  attempted  trust  in  favor  of  the 
Albany  Guardian  Society  and  Home  for  the  Friendless  was  void 
because  of  the  fact  that  the  will  under  which  this  attempted  gift  was 
made  was  executed  less  than  two  months  preceding  the  death  of  Wil- 
liam H.  Watson,  Sr.,  and  that  it  could  not,  under  section  6  of  chapter 
319  of  the  Laws  of  1848,  as  amended  by  chapter  623  of  the  Laws  of 
1903,  be  a  valid  disposition  of  the  property  to  such  corporation. 

The  appellant  has  a  theory  that  because  it  was  not  the  intention  of 
the  testator  to  make  this  gift  to  the  Albany  Guardian  Society  and 
Home  for  the  Friendless,  except  in  a  rather  remote  contingency,  and 
that  it  was  not  to  take  except  upon  the  death  of  the  survivor,  there 
was  something  in  the  will  which  took  the  case  out  of  the  provisions  of 
the  statute.  Just  what  that  something  is  does  not  fully  a{^>ear  to  us. 
It  is  certain  rfiat,  if  any  right  passed  by  the  will,  it  did  so  at  the  time 
of  testator's  death,  however  subject  it  may  have  been  to  defeat  through 
the  happening  of  the  contingencies  mentioned  in  the  instrument.  The 
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will  operated  to  make  a  gift  at  the  time  of  the  death  of  the  testator,  or 
it  had  no  effect  whatever ;  whatever  right  the  appellant  had  was  fixed 
by  the  will  upon  its  becoming  operative,  and  if  it  was  invalid  at  that 
time,  no  lapse  of  time  could  make  it  valid.  Broom's  L^;al  Maxims 
(8th  Ed.)  177.  The  Albany  Guardian  Society  was  organiz^  under  the 
provisions  of  chapter  319  of  the  Laws  of  1848,  and  section  6  of  tliis 
act,  as  amended  by  chapter  623  of  the  Laws  of  1903,  provided  that: 

"Any  corporation  formed  under  this  act,  shall  be  capable  of  taklog,  holding  or 
receiving  any  property,  real  or  personal,  by  Tlrtne  of  any  devise  or  bequest  con- 
tained In  any  last  will  and  testament  of  any  pereon  whatsoever ;  provided,  no 
person  leaving  a  wife  or  child  or  parent,  shall  deviee  or  bequeath  to  such  in- 
stitution or  corporaJloo  more  tban  one-half  of  hU  or  her  estate,  after  the 
payment  of  his  or  her  debts,  and  sudi  devise  or  bequest  shall  be  valid  to  the 
extent  of  sudi  one-half,  and  no  such  devise  or  bequest  shall  be  valid.  In  any 
will  which  shall  not  have  beoi  made  and  executed  at  least  two  mmtliii  b^ore 
the  death  of  the  testator." 

It  is  conceded  that  William  H.  Watson,  Sr.,  died  in  less  than 
two  mtmths  from  the  making  and  executing  of  this  will,  so  that  under 
the  letter  of  the  statute  the  bequest  was  invalid  at  the  death  of  the 
testator.  That  which  is  invalid  is  void,  and  that  which  is  void  is  no 
thing ;  it  is  the  same  as  though  it  had  never  had  any  form.  Village  of 
Ft.  Edward  v.  Fish,  156  N.  Y.  363,  371,  374,  50  N.  E.  973. 

We  are  of  the  opinion  that  the  trustee  took  the  estate  in  trust  for  the 
benefit  of  William  H.  Watson,  Jr.,  and  his  wife,  and  that  when  the 
survivor  died,  without  exercising  the  power  of  disposition,  the  trust 
was  at  an  end  for  all  i>urposes.  No  part  of  the  estate  vested  in 
the  Albany  Guardian  Society  at  the  dea^  of  William  H.  Watson,  Sr., 
and,  of  course,  it  passed  to  his  heir  at  law,  subject  to  the  trust,  which 
has  been  executed.  The  heir  at  law  passed  his  interest  along  to  his 
widow  by  will,  and  it  thus  became  a  part  of  her  estate. 

The  decree  appealed  from  should  be  affirmed,  with  costs.  All  con- 
cur, except 

COCHRANE,  J.  (dissenting).  The  language  of  the  statute  (Laws 
of  1848,  chapter  319,  section  6,  as  amended  by  Laws  oi  i903,  chapter 
623)  is  that  any  corporation  formed  under  the  act  may  take  property 
"by  virtue  of  any  devise  or  bequest"  contained  in  a  last  will  and  testa- 
ment, but  that  "no  such  devise  or  bequest  shall  be  valid  in  any  will 
which  shall  not  have  been  made  and  executed  at  least  two  months  be- 
fore the  death  of  the  testator."  It  is  only  in  a  limited  and  restricted 
sense  that  the  appellant  claims  title  to  the  fund  in  question  solely  "by 
virtue  of"  the  bequest  in  the  will  of  William  H.  Watson,  Sr.,  or  that 
the  claim  of  the  appellant  rests  exclusively  on  a  "bequest"  under  that 
will.  In  a  larger  and  more  ccmiprehensive  sense  the  claim  of  the  ap- 
pellant exists,  not  only  "by  virtue  of"  the  bequest  in  the  will,  but  also 
by  virtue  of  the  fact  that  Bertha  C.  Watson  has  not  executed  the  power 
given  her  by  that  will.  There  would  be  no  doubt  that,  if  she  had  ex- 
ercised such  power  in  favor  of  this  appellant,  such  exercise  of  power 
would  have  been  valid,  and  the  appellant  would  have  good  title  to  the 
fund  in  question.  Its  title  in  such  case  would  depend  both  on  the  pro- 
visions of  the  will  of  William  H.  Watson,  Sr.,  and  also  on  the  exercise 
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^  Bertha  C.  Watson  of  the  power  conferred  on  her  by  said  wilL 
The  two  elements  would  combine  to  give  good  titie  to  this  appellanL 
So,  on  the  other  hand,  it  seems  to  me  that,  Bertha  C.  Watson  having 
failed  to  execute  such  power,  such  failure  on  her  part  must  likewise  be 
considered  as  an  element  in  determining  the  tide  to  tiiiis  ftmd.  Such 
title  d^)ends  not  exclusively  on  the  provisions  of  the  will,  but  also  on 
what  Bertha  C.  Watson  has  done  or  omitted  to  do  in  connection  witli 
the  power  granted  her  by  the  will  It  is  not  alone  the  will  of  the 
testator,  but  also  the  will  of  Bertha  C.  Watson,  to  execute  or  not  to 
execute  the  power  conferred  on  her,  which  determines  this  question. 
It  does  not  seem  to  me  that  this  reasoning  is,  abstruse  when  it  is  con- 
sidered that  the  statute  is  a  somewhat  arbitrary  interference  with  the 
right  of  the  testator  to  dispose  of  his  properly  as  he  pleases,  and  that 
under  the  drcumstances  here  disclosed  the  claim  of  the  appellant  is  in 
clear  conformity  with  the  wishes  and  intent  of  the  testator. 

I  think  this  case  does  not  fairly  come  within  the  [u-ohibition  of  the 
statute. 


ATTORNBT  GENERAL  t.  TAUBENHEIMBR,  Town  Sap'r. 
(Supreme  Court,  Appellate  Division,  Third  Department   May  2,  1917.) 

1.  Mandamus  «=>121 — Town  Sci^tisob— Tazss  Qollbcikd. 

Bfnndamus  will  lie  against  town  si^wrrlsor  for  fftUure  ander  Gonserra- 
tlon  Law  (Consol.  Laws,  c.  65)  to  pay  over  to  state  conseryatloD  commis- 
sion taxes  collected  In  regular  course  and  paid  over  to  Mm,  where  tax 
has  been  paid  without  protest 

CBd.  Note. — For  other  cases,  see  Mandamus,  Cent.  Dig.  S  265.) 

2.  CONSTirUTIONAL  LaW  «=»42 — CONBTITDTIONAI.  QCESnOltB— PABTIBS  WHO 

HAT  RAISK. 

Wliere  town  supervisor  collected  a  tax  levied  1^  the  conBervatloa  com- 
mission, but  refused  to  pay  It  over,  be  cannot  In  mandamus  mise  any 
constitutional  question  as  to  the  validly  of  the  tax ;  he  being  the  mere 

custodian  of  the  fund. 

[Ed.  Not&— For  other  cases,  see  Oonstltntional  tsM,  Cent  Dig.  SI 

39,  40.1 

Appeal  from  Special  Term,  Saratoga  County. 

Application  for  a  writ  of  mandamus  by  the  Attorney  General  against 
Jacob  Taubenheimer,  Supervisor  of  the  Town  of  Bellmont.  From  an 
order  directing  that  a  peremptory  writ  issue,  and  from  writ  issued  in 
pursuance  of  such  order,  defendant  appeals.  Affirmed,  with  costs. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD. 
COCHRANE,  and  SEWELL,  JJ. 

Kellas  &  Kellas,  of  Malone  (John  P.  Kellas,  of  Malone,  of  counsel), 
for  appellant. 

Egburt  E.  Woodbury,  Atty.  Gen.  (James  Gibson,  Jr.,  Deputy  Atty. 
Gen.,  of  counsel),  for  respondent 

WOODWARD,  J.  Acting  under  the  provisions  of  the  Conserva- 
tion  Law,  the  Attorney  General  has  applied  for  and  caused  to  be  is- 
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sued  a  peremptory  writ  of  mandamus,  commanding  Jacob  Tauben- 
hehner,  as  supervisor  of  the  town  of  Bellraont,  to  pay  over  to  the  con- 
servation commission  of  the  state  of  New  York  the  sum  of  $1,642.40. 
Jacob  Taubenheimer,  as  such  supervisor,  appeals  from  the  order. 

[1]  There  appears  to  be  no  question  that  the  proceeding  is  in  all 
rejects  in  harmany  with  t^e  requirements  of  the  Conservation  Law, 
and  there  is  no  reason  why  the  writ  should  not  be  sustained,  unless 
there  is  some  constitutional  defect  in  liie  statute.  The  appellant  sug- 
gests various  provisions  of  the  statute  which  he  claims  have  been  vio- 
lated, but  we  are  of  the  opinion  that  he  has  no  standing  to  raise  these 
questions.  Proceeding  under  the  statute,  the  board  of  supervisors 
levied  the  sum.  claimed  by  the  conservation  commission  to  be  due  from 
the  town  of  Bellmont  upon  the  property  of  that  town.  This  sura  was 
duly  collected  in  the  regular  course  and  was  paid  over  to  the  supervisor, 
whose  duty  it  was,  under  the  law,  to  pay  over  the  same  to  the  conser- 
vation commission.  The  sum  has  been  demanded  and  the  supervisor 
retains  tiie  same»  and  he  is  now  commanded  to  pay  the  same  over  to  the 
conservation  commission.  And  why  not?  He  has  no  claim  upon  the 
money  individually.  While  there  may  have  been  some  ground  on  which 
a  taxpayer  mig^t  have  resisted  the  payment  of  the  tax,  the  tax  having 
been  paid  without  protest  on  the  p^rt  of  any  taxpayer,  so  far  ^  ap- 
pears, we  know  of  no  law  which  permits  the  supervisor,  in  custody  of 
the  fund,  to  raise  the  question. 

J 2]  It  is  fundament^  that  a  constitutional  question  may  be  raised 
yhy  a.  person  whose  ri^fhts  are  involved,  and  there  is  nothing  before 
us  to  show  that  any  possible  right  of  Jacob  Taubenheimer,  as  super- 
visor, is  involved  in  this  proceeding.  He  is  the  mere  custodian  of  mon- 
eys raised^in  regular  form  for  a  particular  purpose,  and  he  has  no  au- 
thority whatever  to  question  the  propriety  or  the  legality  of  tfie  expen- 
ditures underlying  this  levy  and  collection  of  taxes,  as  he  is  seeking  to 
do.  The  office  of  supervisor  is  an  important  one,  but  it  is  governed  by 
statute,  and,  tmtil  the  law  makes  some  provision  for  a  supervisor  to 
become  the  general  guardian  of  the  taxpayers  of  his  town^ip,  we  see 
no  justification  for  tnis  appeal.  If  any  question  was  to  be  raised  as  to 
the  liability  of  the  town  for  the  expenditures  made  by  the  conservation 
commission,  in  fighting  fires  in  that  township,  they  should  have  been 
raised  in  connection  with  the  assessment  and  levy  of  the  tax,  and  not 
by  the  supervisor  after  the  mon^s  have  been  paid  to  him  under  the 
provisions  of  the  statute. 
The  order  appealed  from  should  be  affirmed,  with  costs.  All  concur. 
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LINDQUEST  t.  HOLLER  et  aL 
In  re  BOTAL  INDEMNITY  CO. 
(Supreme  Court,  Appellate  Dlvlsltni.  Third  D^rtment.   May  2,  1917.) 

1.  Masteb  and  Sebvant  ®==>405(1) — ^Injuries  to  SesTAnr — Wobkmbn'b  Gom- 

FBNBATION  ACT — EVIDENCE— SUFFICIENCY. 

In  a  proceeding  under  the  Workmen's  Compensation  Law  (Oonsol.  Laws, 
c.  67)  for  compensation  for  death  of  an  employ^,  hearsay  evidence  latro- 
dnced,  If  admissible^  KeM  to  sustain  finding  of  Industrial  Board  tbat 
death  of  the  deceased  resulted  from  acute  peritonitis,  which  was  caused 
In  the  course  of  his  employment  by  a  tail  which  resulted  In  a  rupture  of 
his  appendix. 

2.  Mastbb  and  Sbbtakt  ^=>4<H — ^Action  fob  Iktvbixs— WonaoM's  Gompkk- 

SATIOM  Law — EVIDENOK— Adussibiutt. 

Hearsay  evidence  as  to  the  cause  ot  death  waa  admlssllile  In  the  dls- 
netlon  of  the  State  Industrial  CtHimiisslon. 

3.  Masteb  and  Sebvant  ^940^Injubieb  to  Skbvani — Wobkvkn's  Coh- 

PENSAHON  Law — Pbesuuftion. 

Workmen's  Compensation  Law,  |  21,  provldea  that  in  actions  under 
the  law  it  diall  be  presumed,  in  the  absence  <^  substantial  evldeiice  to 

the  contrary,  that  tbe  claim  comes  within  tbe  provisions  of  the  chapter, 
that  sufficient  notice  thereof  was  given,  that  the  Injury  was  not  occa- 
sioned by  the  willful  Intention  of  the  Injured  employe  to  bring  about  the 
death  of  himself  or  of  another,  and  that  the  Injury  did  not  result  solely 
from  Intoxication  of  the  Injured  employ^  while  on  duty.  In  a  pro- 
ceeding under  the  law  It  appeared  by  hearsay  evidence  that  deceased,  who 
died  from  acute  peritonitis,  bad  sustained  a  fall  during  the  course  of  his 
employment,  striking  his  abdomen,  causing  severe  pain,  and  that  he  told 
his  wife  B(Hnetbing  broke  insldfc  Held  that,  as  the  evidence  is  not  ab- 
horrent to  reason  and  common  sens^,  it  cannot  be  said  ttmt  the  pre- 
sumptions created  by  section  21  n*ere  overcome  by  aobstantial  ertdaioe. 

4.  Mabtbb  and  Sebvant  «s»417<7) — ^Action  fob  iNJimns— WoBKincH*s  Com- 

pensation Act— Review. 

In  a  proceeding  under  the  Workmen's  Cunpenaation  Law,  findings  of 
the  Industrial  Board,  when  supported  by  the  evidence^  are  conclusive  on 

appeal. 

Appeal  from  State  Industrial  Commission. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Theresa 
Lindquest  to  obtain  compensation  for  herself  and  child  for  the  death 
of  her  husband,  Andrew  Lindquest,  opposed  by  John  Holler  and  Stan- 
ley Shepard,  copartners  doing  business  under  the  firm  name  and  style 
of  Holler  &  Shepard,  and  the  Royal  Indemnity  Ccwnpany,  insurance 
carrier.  Compensation  was  awarded,  and  the  employer  and  insurance 
carrier  appeal.  Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL.  JJ. 

Frank  J.  O'Neill,  of  New  York  City  (Bamett  Cohen,  of  New  York 
City,  of  counsel),  for  appellants. 

Egburt  E.  Woodbury,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent. 

Robert  W.  Bonynge,  of  New  York  City,  for  State  Industrial  Com- 
mission. 
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LYON,  J.  The  most  important  question  presented  by  this  appeal  is 
whether  hearsay  evidence  as  to  the  deceased  having  suffered  an  ac- 
cidental injury  was  sufficient  to  warrant  the  State  Industrial  Commis- 
sion in  making  an  award.  The  deceased  was  the  superintendent  of 
constructicHi  of  a  section  of  the  barge  canal,  and  concededly  his  death 
resulted  from  acute  peritcmitis,  which  might  have  been  caused  by  a 
rupture  of  the  appendix. 

There  was  no  eyewitness  of  the  happening  of  the  alleged  accident, 
and  it  was  not  confirmed  by  any  marks  upon  the  skin  or  by  other  ex- 
ternal sign.  The  sole  evidence  of  its  occurrence  is  found  in  the  em- 
ployer's first  report  of  injury,  and  in  the  testimony  of  the  wife,  son, 
and  attending  physician  of  the  deceased  that  he  said  that  his  foot  slip- 
ped while  he  was  attempting  to  climb  out  of  the  prism  of  the  canal, 
and  that  he  fell  down  the  bank,  striking  his  abdomen,  causing  severe 
pain,  and  that  he  told  his  wife  that  "something  broke  inside."  The 
employer's  report  also  stated  positively  that  the  accident  happened  on 
the  barge  canal  location.  May  9,  1916,  at  10  a.  m.,  while  the  deceased 
was  climbing  out  of  the  prism  of  the  barge  canal. 

[1]  The  State  Industrial  Commission  found  the  facts  to  be  in  ac- 
cordance with  such  statement  of  the  deceased,  which  was  stated  by  the 
medical  expert  of  the  Commission  to  be  the  most  plausible  theory  from 
a  clinical  point  of  view,  considering  the  case  in  toto  and  the  rapid  de* 
vdopment  of  the  symptoms  and  physical  signs  after  the  alleged  fall; 
that  at  the  time  of  the  happenii^  of  the  accident  the  deceased  was  af- 
flicted with  a  diseased  appendix;  and  that  by  reason  of  the  fall, 
acute  exacerbation  of  the  appendix  resulted,  producing  a  rupture  of 
the  appendix,  from  which  acute  peritonitis  developed,  causing  death 
five  days  after  the  fall.  No  autopsy  was  had,  and  whether  perito- 
nitis in  fact  resulted  from  a  rupture  of  the  appendix,  or  from  some  oth- 
er cause,  was  not  definitely  proven.  It  is  not  claimed  that  the  mere  fact 
that  death  occurred  from  peritonitis  would  of  itself  be  sufficient  evi- 
dence that  the  deceased  had  sustained  an  accidental  injury  to  warrant 
making  the  award;  but  we  think  the  conclusions  of  the  Commission 
were  warranted,  provided  the  Commission  was  justified  in  receiving 
the  hearsay  evidence  and  basing  its  conclusions  thereon.  The  deter- 
mination of  the  appeal  is  therefore  narrowed  to  the  single  question  as- 
to  the  admissibility  of  the  hearsay  evidence,  which  was  received  under 
the  objection  of  the  appellants. 

[2]  I  think  that  under  the  decision  in  the  case  of  Carroll  v.  Knick- 
erbocker Ice  Co.,  218  N.  Y.  435,  113  N.  E.  507,  the  hearsay  evidence 
was  admissible  in  the  discretion  of  tlie  State  Industrial  Commission, 
and  hence  was  properly  received.' 

[3]  There  was  not  in  this  case,  as  in  the  Carroll  Case,  denials  of  the 
happening  of  the  accident  by  persons  who  were  present  at  the  time  it 
was  claimed  to  have  occurred ;  nor  is  the  evidence  in  this  case  abhor- 
rent to  reason  and  common  sense,  as  in  that  case.  Hence  it  cannot  be 
said  in  this  case,  as  in  that  case,  that  the  presumption  created  by  section 
21  of  the  Workmen's  Compensation  I«aw  was  overcome  by  substantial 
evidence. 
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[4]  The  State  Industrial  Commission  was  satisfied  as  to  the  cred- 
ibility of  the  hearsay  evidence.  It  was  therefore  confronted  by  ques- 
tions of  fact,  and  its  decision  thereon,  being  supported  by  Uie  evi- 
dence, is  conclusive  upon  us. 

The  award  of  the  Commission  should  be  affinued.  All  concur. 


NATIONAL  STONEMBAIi  CO.  T.  WIMON,  State  Oom'r  of  Agriculture 
(Siu>raine  Coort.  Special  Term,  Albany  County.  A^rll  26,  1917J 

AOBIOULTCBX  <S=»T — ^E^RnLXZUS — GEBTIFIOATS  AtlTBOBIZINO  SAIA 

TTnder  Agrlcnltursl  Lew  (Consol.  Laws,  c,  1)  S  222,  providing  ttaat  be- 
fore  any  manufacturer  shall  sell  any  commercial  fertilizer,  the  price  of 
which  exceeds  :F6  a  ton,  the  manufocturer  shall  file  each  year  with  the 
commissioner  of  agriculture  the  certified  statemait  prescribed  In  sec- 
tion 220  of  the  law,  as  to  the  composition  of  his  fertilizer,  the  minimum 
per  cent  therein  contained  of  nitrogen,  available  phosphoric  add,  and 
potash  soluble  in  distilled  water,  the  manufacturer  of  a  claimed  fertilizer, 
which  filed  a  statemetit  that  Its  product  contained  none  ut  the  ingredients 
mentioned,  was  not  entitled  to  license  from  the  commissioner  of  agricul- 
ture, BO  that  the  Supreme  Court  by  peiemptoir  wilt  of  mandamui  wouM 
not  OHnpel  tSie  ccmimlsBloner  to  Issue  a  license. 

[Ed.  Note.— X\n-  other  cases,  see  Agriculture,  Gent.  Dig.  H  13.  14.1 

In  the  matter  of  the  application  of  the  National  Stonemeat  Com- 
pany for  writ  of  mandamus  ^;ainst  Charles  S.  Wilsm,  Commissioner 
of  Agriculture  of  the  State  of  New  York.  Motion  for  peremptory 
writ  denied. 

Brown  &  Brown,  of  Syracuse,  for  petitioner. 

Egburt  E.  Woodbury,  Atty.  Gen.  (Charles  M.  Stem,  Deputy  Atty. 
Gen.,  of  counsel),  for  Wilson. 

RUDD,  J.  Under  an  order  to  show  cause  granted  upon  the  peti- 
tion of  the  National  Stonemeal  Company,  the  motion  is  made  for  a 
peremptory  writ  of  mandamus,  requiring;  Charles  S.  Wilson,  as  com- 
missioner of  agriculture  of  the  state  of  New  York,  to  issue  to  the 
petitioner  a  license  under  section  222  of  the  Agriculture  Law,  permit- 
ting the  petitioner  to  sell  within  the  state  of  New  York  during  the 
year  1917  a  product  known  as  '*St(Hiemeal"  as  a  material  to  be  used 
as  a  fertilizer. 

Section  222  of  the  Agricultural  Law  provides  in  substance  that  be- 
fore any  manufacturer  shall  sell  in  this  state  any  cMnmercial  fertilizer 
or  material  to  be  used  as  a  fertilizer  the  selling  price  of  which  exceeds 
$5  per  ton,  the  said  manufacturer  shall  file,  prior  to  January  1st  of 
each  calendar  year  with  the  commissioner  of  agriculture  a  certified 
copy  of  the  statement  prescribed  in  section  220  of  the  Agricultural 
Law.  The  petitioner  alleges  that  such  statement  as  required  by  sec- 
tion 220  of  the  Agricultural  Law  was  filed. 

The  statement  required  by  the  law  provides  that  this  manufacttn*er 
shall,  among  other  ^ngs,  certify  as  to  the  composition  of  the  article 
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proposed  to  be  sold  as  a  fertilizer:  (4)  The  minimum  per  centum 
of  each  of  the  following  ctmstituents  which  may  be  contained  therein : 
(a)  Nitrogen,  (b)  AvailaUe  phosphoric  acid,  except  that  in  cases  of 
ttndissolved  bone,  basic  slag  phosphatCi  wood  ashes,  untreated  phos- 
I^te  rock,  garbage  tankage  and  pulverized  natural  manures*  the  mini' 
mum  per  centum  of  total  phos[4ioric  acid  may  be  substituted  therefor, 
(c)  Potash  soluble  in  distilled  water.  The  section  makes  further  re- 
quirements, to  which  reference  is  not  made  for  the  reason  that  con- 
sideration, thereof  is  not  necessary  to  the  understanding  of  the  ques- 
tion here  involved. 

The  petitioner  filed  a  certified  statement,  which  shows  that  the  arti- 
cle, ioc  the  sale  of  which  the  petitioner  asks  a  license  fnxn  the  agri- 
cultural department  of  the  state,  contains  no  nitrogen,  no  available 
phosphoric  acid,  no  acid  treated  [^osphate,  and  no  water  soluble 
pota^.  Included  in  the  statement  filed  by  the  petitioner  is  a  state- 
ment of  the  analysis  of  the  product.  From  this  analysis  it  appears, 
according  to  the  statement  of  the  petitioner,  that  the  article  proposed 
to  be  sold  as  a  fertilizer  is  made  up  entirely  of  inoiiganic  material. 
Section  222  of  the  Agricultural  Law  provides  that: 

"Each  maDUfacturer  *  *  *  or  seller  who  has  compiled  with  the  pro- 
Ttaloos  of  this  article  shall  be  entitled  to  rec^ve  a  certificate  from  the  com- 
mlasioaer  of  agrlCDlture"  to  that  ^ect 

The  attitude  of  the  coramissiMier  of  agriculture  is  that  ihe  petitioner 
here  is  not  entitled  to  a  license  to  sell  its  product  for  the  reason  that  the 
certificate  filed  by  the  petitioner  shows  that  the  article  contains  no 
nitrogen,  no  available  phosphoric  acid,  no  acid  treated  f^osphate,  and 
no  water  soluble  potash.  The  provision  of  the  Agricultural  Law  re- 
quiring the  statement  to  be  certified,  showing  the  minimimi  per  cent, 
of  the  constituent  parts  mentioned,  is  evidently  clearly  for  the  pur- 
pose of  showing  to  the  c(»nmissioner  of  agriculture,  who  has  the  re- 
sponsibility for  the  issuance  of  the  license  to  sell,  that  such  constitu- 
ent parts  are  contained  in  the  article  to  be  sold  as  a  fertilizer,  at  least 
to  the  minimum  per  cent,  certified  by  the  manufacturer  or  seller. 
That  requirement  of  certification,  as  to  the  minimum  per  cent,  of  the 
constituent  parts,  means  scnnething,  and  the  certifying  that  the  article 
to  be  sold  as  a  fertilizer  contains  no  per  cent,  of  eitiier  or  any  of  the 
articles  is  a  justification  to  the  commissioner  of  agriculture  in  reach- 
ing the  determinati(»i  in  his  mind  that  the  article  proposed  to  be  sold 
is  not  a  fertilizer  recognized  by  the  law.  The  purpose  of  the  law  is 
to  protect  the  buyer,  whose  desire  is  to  secure  a  fertilizer,  as  against 
the  purchase  by  him  of  something  that  is  not  a  fertilizer. 

The  petitioner  here  contends  that  such  a  question  may  be  a  ques- 
tion of  fact  not  to  be  determined. upon  this  motion  which  seeks  a 
peremptory  writ  of  mandamus.  It  mig^t  be  a  question  of  fact  as  be- 
tween differing  authorities  as  to  what  constitutes  a  fertilizer,  but,  in 
view  of  the  statute,  which  calls  upon  the  petitioner  to  show  the  mini- 
mum per  cent,  of  certain  specific  ccmstituent  parts,  would  convey,  at 
least  to  the  minds  of  some,  that  there  was  significance  in  tbe  require- 
ment 
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The  petitioner  contends  tiisrt  by  the  filing  of  a  statement  to  the  effect 
that  its  product  a>ntams  no  percentum  of  any  of  the  articles  men- 
tioned, and  because  it  has  filed  such  statement,  therefore  it  has  com- 
plied with  the  statute,  and  by  reason  thereof  it  is  entitled  to  a  license 
from  the  commissioner  of  agriculture.  The  court  is  asked  to  grant  a 
peremptory  writ  of  mandamus  compelling  the  issuance  by  the  com- 
missioner of  agriculture  of  a  license  based  upon  that  form  of  a  cer- 
tificate. If  this  was  done,  it  would  mean  that  there  was  no  force  or 
effect  in  the  provisions  of  the  Agricultural  Law  which  requires  a  cer- 
tificate giving  certain  specific  information,  upon  which,  with  other  in- 
formation thus  furnished,  is  or  should  be  based  the  granting  of  the  U- 
cense  by  the  commissioner  of  agriculture.  It  does  not  seem  to  this 
court  that  the  commissioner  of  agriculture  would  be  justified  in  ignor- 
ing what  seems  to  be  a  plain  provision  of  the  statute,  which  calls  upon 
the  applicant  for  a  license  to  furnish  certain  information.  If  the  ap- 
plicant does  not  furnish  the  information  upon  which  the  oxnmissioner 
should  base  the  granting  of  the  license,  this  court,  by  a  peremptory 
writ  of  mandamus,  should  not  compel  the  commissicmer  to  issue  a 
license. 

The  motion  is  denied,  with  costs. 

An  order  to  that  effect  may  be  entered^ 


LA  FLEDE  v.  WOOD  et  al. 
In  re  GLOBE  INDEHKITY  CO. 
(Supreme  Court,  Appellate  Division,  Third  Department.   May  2,  1917.) 

1.  Master  and  Servant  ©=3417(7) — Wobkmen's  Compensation  Law — Co^- 

CLUSioN  OP  Fact  op  Industbial  Commibsiow. 

A  conclusion  of  fact  fi>uDd  by  the  State  ludustrlal  Commlssioa  ia  madf 
conclusive  by  the  Workmen's  Cmnpensatlon  Law  (Uonsol.  Laws,  c.  67): 
aod  if  there  Is  any  evidence  fairly  calculated  to  establish  the  essential 
facts,  the  policy  of  the  law  requires  that  the  finding  of  the  Commission 
shall  be  supported  and  compensation  paid. 

2.  Master  and  StxvA.WF  «S3»416— Wobkxen'b  OoicraiisATioir  LAW—Aonoit 

OF  iRDusraiAL  ComnsBioH. 

In  proceedings  under  the  Workmen's  Compensation  Law  for  compensa- 
tion for  death  of  a  servant,  the  State  Industrial  Commission  were  not 
bound  to  accept  the  theories  of  any  qf  the  medical  witnesses  as  to  whether 
the  accident  was  a  sufficient  producing  cause  of  the  disease  wbl<A  caused 
the  death;  and  If  they  could  spelt  out  from  the  eTldenoe  a  theory  in 
harmony  with  the  facts,  wlilch  gave  a  reascwable  fbondaUon  for  the 
award,  such  action  waa  proper. 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Harriette  I«a  Fleur  under  the  Workmen's  Compensa- 
tion Law  for  compensation  for  death  of  her  husband,  Henry  La  Fleur. 
against  G.  M.  Wood,  Jr.,  the  employer,  and  the  Globe  Indemnity  Com- 
pany, insurance  carrier.  There  was  an  award  of  compensation,  and 
the  employer  and  insurer  appeal.   Award  affirmed. 


Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 

COCHRANE,  and  SEWELL,  JJ.  ■ 
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Robert  M.  McComrick,  of  New  York  City,  and  Bond  &  Schoeneck, 
of  Syracuse  (Edward  Schoeneck,  of  Syracuse,  of  counsel),  fof  appel- 
lants. 

Egburt  E.  Woodbury,  Atty.  Gen.,  and  Robert  W.  Bonynge,  of  New 
York  City  (Harold  J.  Hinman,  Deputy  Atty.  Gen.,  of  counsel),  f<M- 
State  Industrial  Commission. 

Thomas  Bums,  of  Watertown,  for  claimant 

WOODWARD,  J.  The  State  Industrial  Commission  has  awarded 
compensation  to  the  widow  of  Henry  La  Fleur,  who  is  alleged  to  have 
died  from  injuries  received  while  in  the  employ  of  G.  M.  Wood,  Jr., 
who  was  conducting  the  business  of  erecting  silos.  There  are  no  dis- 
puted questions  in  respect  to  the  nature  of  the  employment,  or  the  fact 
of  liability,  except  that  it  is  contended  by  the  appellants  ^at  the  evi- 
dence fails  to  show  that  the  death  grew  out  of  the  injuries. 

[1]  This  question  depends  upon  some  highly  technical  testimony  of 
physicians  called  in  behalf  of  both  parties,  and  while  it  must  be  con- 
fessed that  it  is  not  entirely  satisfactory  we  are  of  the  opinion  that  it 
was  such  as  would  have  demanded  a  submission  of  the  question  to  a 
jury,  and  the  conclusion  of  fact  found  by  the  State  Industrial  Commis- 
sion is  made  conclusive  by  statute.  Matter  of  Dale  v.  Saunders  Broth- 
ers, 218  N.  Y.  59,  63, 112  N.  E.  571.  In  Matter  of  Collins  v.  Brooklyn 
Union  Gas  Co.,  171  App.  Div.  381,  156  N,  Y.  Supp.  957,  and  kindred 
cases,  is  has  been  held  that  there  must  be  evidence  of  some  degree  of 
probative  force  to  support  an  award;  but  where  there  -is  any  evidence 
fairly  calculated  to  establish  the  essential  facts,  the  policy  of  the  law 
requires  that  the  finding  shall  be  supported,  and  that  the  compensa- 
tion shall  be  paid.  Matter  of  Moore  v.  Lehigh  Valley  Railroad  Co.,  169 
App.  Div.  177, 187. 154  N.  Y.  Supp.  620,  and  authority  there  cited. 

In  the  case  now  before  us  the  decedent  fell  into  a  well  hole  in  such 
a  manner  as  to  strike  against  a  center  pole,  used  in  the  construction  of 
a  silo,  producing  a  more  or  less  serious  contusion  of  his  right  side  im- 
mediately below  the  lupple.  He  continued  to  work  from  June  19,  1915, 
the  day  of  the  injury,  up  to  the  9th  day  of  July  following,  when  he  was 
unable  to  continue.  He  had  had  medical  attention  on  the  day  follow- 
ing the  injury,  and  was  bandaged  upon  the  theory  that  some  of  his 
ribs  were  broken,  and  at  different  times  he  was  advised  by  his  phy- 
sician to  quit  work ;  but  he  continued  as  above  stated  until  the  9tli  of 
July,  when  he  was  confined  to  his  home,  and  soon  afterward  developed 
what  the  doctor  diagnosed  as  bronchitis,  but  whidi  subsequently  was 
found  to  be  acute  pericarditis,  with  a  serofibrinous  exudate,  causing  his 
death  on  the  16th  day  of  July,  1915. 

[2]  There  was  a  decided  conflict  in  the  evidence,  and,  from  the  rec- 
ord as  it  reaches  us,  there  is  much  reason  to  doubt  if  a  jury  would  have 
been  justified  in  finding  in  favor  of  the  claimant's  theory  upon  the  evi- 
dence produced.  It  is  quite  likely  that,  in  an  action  based  upon  negli- 
gence, this  court  would  feel  called  upon  to  reverse  the  judgment  as 
against  tiie  weight  of  evidence ;  but  we  are  not  permitted  to  consider 
the  weig^  of  evidence  in  the  ordinary  sense,  for  it  is  only  when  diere  is 
no  evidence  of  probative  force  that  we  are  permitted  to  interfere. 
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Here  there  is  evidence,  which  seems  to  be  in  harmony  with  the  medical 
authorities,  to  the  effect  that  tiie  accident  was  a  sufiicient  producing 
cause  of  the  acute  pericarditis,  with  its  accompanyingi  conditions ;  that 
the  bruisii^  of  die  chest  on  the  right  side  was  sufiBaent  to  produce  a 
traumatic  injury  to  the  membrane  surrotmding  the  heart,  and  in  this 
way  bring  about  the  ultimate  death.  That  the  doctors  disagree  about 
this,  and  that  it  is  difficult  to  harmonize  the  theories  even  of  those  who 
testify  in  support  of  the  award,  is  most  true;  but  the  State  Industrial 
Commission  were  not  bound  to  accept  the  theories  of  any  .of  the  wit- 
nesses. They  were  there  to  try  the  facts,  and  if  they  could  spell  out 
from  the  evidence  a  theory  in  harmony  witii  the  facts  which  gave  a  rea- 
sonable foundation  for  the  award,  it  was  proper  this  should  be  done. 
It  cannot  be  said  as  a  matter  of  law  that  there  was  not  such  evidence 
in  this  case. 

The  appellants'  case  was  presented  here  with  unusual  subtlety  and 
force,  and  the  argument  has  compelled  careful  attention  on  the  part  of 
the  court,  but  we  are  forced  to  conclude  that  the  award  should  be  af- 
firmed. All  concur. 


(Supreme  Court,  Appellate  Division.  First  Department   Vbj  4,  1917.) 

1.  Sales  «s»863(1)— ^ixeb's  Acnoit  ros  Pbicb-— Gokplaiht — Ai^QAnov  or 

A  complaint  aUeglng  that  "plaintiff  sold  and  defendant  purchased"  drill 
presses,  and  that  at  time  of  sale  plaintiff  was  the  owner,  held  sufficient  to 
allege  a  sale  by  ];dalDtlfF  to  defendant,  and  that  defendant  pnrcbased 
goods  of  plalnUfl. 

[Ed.  Note.— For  other  cas^,  see  Sales,  Cent  Dig.  H  995.  9D7,  909.} 

2.  Sales  ^sSd-— Modifioatior  or  Conivact  bt  SnssEquEirr  AoKEKHXirT. 

Where  parties  omtracted  fbr  sale  of  drill  preues,  a  latftr  agreonent, 
nt^idlng  tbef  time  for  delivery  upon  a  2  per  ooit.  redaction  ot  price,  was 
proper,  if  minds  of  tlie  parties  met 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §8  251,  252,  259.] 

8.  Pbincipal  ano  Aoent  <^143(3) — Rights  of  Undisclosed  Pbiitcipal — 
Sale  bt  Ageitt. 

A  sale  by  an  agent  of  an  undisclosed  principal  glres  the  principal  au- 
thority to  sue,  although  the  agent  sold  the  property  as  bis  own. 
[Ed.  Note. — For  other  cases,  seo  Principal  and  Agent,  Cent  Dig.  {  5M.] 

4.  Saubb  4=s>358(1} — Bbuxe's  AcnoH  foB  PgOB— BhnnmroM— Owhmbhip  or 

Pbopsbtt. 

Where  P.,  foreman  of  S.  Oo.,  had  possession  of  drill  ivesses  sold  by 
platntlfl  to  defendant,  la  plaintiff's  action  for  defendant's  refusal  to  ac- 
cept the  presses,  plaintiff  could  sbow  ownership  and  P.'s  authority  to 
sell  tm  hbn,  since  P.'s  action  would  be  in  execution  of  the  agency  of  S. 
Ga,  to  wea  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent  Dig.  H  1048,  1064.] 

5.  OoNTEAcn  «s3>ai0^ — MoDzncATioN— Snmnninv*  Wmnaa  id»  Omu. 

Gortbaot. 

In  order  to  substitute  a  written  contract  tor  an  oral  contract  the 
writings  must  be  complete,  expressing  the  nnderstanding  of  both  pai> 
ties. 

[Ed.  Note.— >\>r  other  cases,  see  Controetfl,  Cent  Dig.  {  1189.] 
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tL  SA£Bn  «»89»aBua'«  Aoninr  mm  Pnoa— BvziniicB— HoioiiOAZioir  or 

Contract. 

Where  a  contract  for  sale  of  drill  presses  provided  for  delivery  on 
May  1st,  and  was  confirmed  by  correspcmdence,  in  action  for  price,  seller 
could  show  parol  modltlcatlim  allowing  delivery  up  to  Hay  10th,  upon  re- 
ducing price  2  per  cent.,  not  aa  Indicating  waiver  of  the  original  contract, 
but  aa  iQdtcatlng  ultimate  contract  upon  which  plaintiff  sued. 

[Ed.  Note.— For  other  cases,  see  Salea,  Cmt  Dig.  H  251,  2S2,  260.] 

Appeal  from  Trial  Term,  New  York  County, 

Action  by  Ellis  Ames  Ballard,  individually,  and  as  trustee,  against 
Theodore  Friedeberg.  Judgment  dismissing  complaint,  and  plaintiff 
appeals.   Reversed,  and  new  trial  granted. 

Ai^cd  before  CLARKE,  P.  J.,  and  SCOTT,  SMITH,  PAGE,  and 
DAVIS,  JJ. 

Samuel  F.  Moran,  of  New  York  City,  for  appellant. 
Walter  T.  Kohn,  of  New  York  City,  for  respondent 

SMITH,  J.  In  the  first  paragraph  of  the  complaint  it  is  alleged : 

"At  the  time  of  the  sale  thereof  to  d^endant,  her^naftnr  alleged,  plalntlfT, 
Individually  and  as  trustee  for  F.  8.  Hunting,  W.  B.  Mossman,  L.  P.  Drayer, 
F.  X.  Diebold,  H.  F.  Bochman  &  Ga,  and  Harry  IB.  Kohn,  was  the  owner  of 
12  Baker  Ugh  duty  drUl  presses,  known  as  maker's  No.  310." 

In  the  third  paragraph  of  the  complaint  it  is  further  alleged : 

"Heretofore,  and  between  AprU  6, 1916,  and  April  8, 1916,  plaintUT  sold  and 
defendant  purchased  said  12  Bnber  high  duty  drill  presses  for  the  snm  of 
97,090.40  t  o.     cars  PbUadelpUa.'* 

The  complaint  further  alleges  that  five  of  said  presses  were  duly 
delivered  by  plaintiiT  to  defendant  and  paid  for,  and  that  the  plaintiff 
was  ready  and  willing  to  deliver  the  remaining  presses,  but  ^at  the 
defendant  refused  to  accept  the  same,  and  that  the  plaintiff  had  per- 
formed all  the  conditions  of  said  agreement  on  his  part  to  be  perform- 
ed, and  the  plaintiff  notified  the  defendant  that  he  held  the  presses  as 
bailee  for  the.  defendant.  The  complaint  adcmts  payment  of  $3,200 
for  the  five  presses  delivered,  and  asks  judgment  for  the  balance  of  $4,- 
390.40.  It  is  conceded  that  the  defendant  was  dping  business  under  the 
name  of  "Manhattan  Machinery  Company"  as  a  trade-name. 

[1]  The  defendant  first  contends  that  the  c<»nplaint  does  not  al- 
lege a  sale  by  plaintiff  to  the  defendant,  and  a  purchase  by  the  defend- 
ant frcm  the  plaintiff,  of  the  presses  in  question.  The  allegation  of 
the  third  paragraph,  set  forth,  is  that  the  plaintiff  sold,  and  the  defend- 
ant purchased,  said  12  presses.  It  would  seem  as  though  by  fair  in- 
tendment the  court  would  construe  &is  allegation  alone  as  sufficient 
to  allege  a  purchase  by  the  defendant  of  the  plaintiff ;  but  such  con- 
struction is  made  clear  beyond  cavil  in  the  first  paragraph  of  the  com- 
plaint, which  recites  that  at  the  time  of  the  sale  mereof  to  the  de- 
fendant the  plaintiff  was- the  owner  of  said  presses.  If,  at  the  time  of 
the  sale  to  defendant,  plaintiff  was  the  owner  of  the  presses,  the  sale 
to  defendant  could  only  have  been  made  by  the  plaintiff.  There  are 
otiu»-  allegsUions  in  the  complaint  of  a  delivery  ox  part  of  the  presses 
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hy  the  {^aintiflf  to  the  defendant,  and  of  perfonnance  by  tiie  plaintiff 
of  all  the  conditions  of  said  agreement  on  his  part,  and  of  the  amount 
owing  by  the  defendant  to  the  plaintiiT  upon  said  sale,  which  serve,  if 
necessary,  to  strengthen  the  inference,  otherwise  irresistible,  that  the 
^aintiff  meant  to  allege  a  sale  by  himself  to  the  defendant  aiid  a  pur- 
chase by  the  defendant  from  himself. 

[2]  The  plaintiff  showed  upon  the  trial  an  agreement  of  sale  made 
lietween  one  Pitt  and  one  Gaff,  representing  the  defendant,  under 
which  "agreement  the  5  presses  were  to  be  delivered  forthwith  and  tiie  7 
presses  were  to  be  delivered  by  May  1st,  at  the  price  of  $640  each,  or, 
if  not  delivered  on  May  10th,  2  per  cent  should  be  deducted  from  the 
price.  This  last  agreement,  as  to  the  contingency  of  the  delay  from 
May  1st  to  May  l(Xh,  is  sworn  to  have  been  made  at  a  later  date  tiian 
was  the  first  agreement.  It  was  possible  to  modify  that  first  agree- 
ment by  this  subsequent  agreement  if  the  minds  of  the  parties  met  to 
that  end. 

[3,  4]  Plaintiff  then  sought  to  show  that  Pitt  was  the  foreman  of 
the  Siuito  Manufacturing  Company,  which  had  possession  of  these 
presses,  and  that  the  possession  of  the  Santo  Manufacturing  ComjKiny 
was  under  the  plaintiff  and  that  the  Santo  Manufacturing  Company 
and  Pitt  as  the  manager  thereof  were  his  agents  in  making  the  sale  of 
said  presses  to  the  defendant.  The  rule  was  recognized  by  ^e  trial 
court  that  a  sale  by  an  agent  of  an  undisclosed  principal  gave  to  the 
principal  authority  to  sue,  although  the  agent  might  sell  the  property 
as  his  own ;  but  it  appeared  that  after  Pitt  had  made  the  original  con- 
tract with  the  defendant's  representative  the  defendant  had  written 
a  letter  to  the  Santo  Manufacturinpr  Company  purporting  to  state 
the  terms  of  the  contract,  and  the  trial  court  was  of  the  opinion  that 
this  fact  established  Pitt's  agency  as  the  agent  of  the  Santo  Manufac- 
turing Company,  and  the  plaintiff  was  not  allowed  to  show  tliat  Pitt 
was  acting  as  his  agent  in  the  sale  of  these  presses.  In  this  we  think 
the  trial  court  was  in  error.  Htt  might  well  have  been  the  general 
manager  of  the  Santo  Manufacturing  Company,  and  if  the  Santo 
Manufacturing  Company  held  these  presses'  belonging  to  the  plain- 
tiff, and  had  authority  to  sell  them,  the  act  of  Pitt  as  its  general 
-manager  would  be  in  the  execution  of  the  agency  of  the  Santo  Manu- 
facturing Company  to  sell  these  presses  for  the  plaintiff.  The  plain- 
tiff should  have  been  allowed,  therefore,  to  show  his  ownership  of  the 
presses  and  the  authority  of  Pitt  to  sell  them  for  him,  and  for  the  re- 
fusal of  the  trial  court  to  permit  such  proof  this  judgment  should  be 
reversed,  and  a  new  trial  granted. 

[6,  B]  A  greater  difficulty  lies  in  the  defendant's  contention  that  the 
contract  as  originally  made,  providing  for  delivery  on  the  1st  day  of 
May,  was  confirmed  by  correspondence  which  made  it  a  written  con- 
tract, and  that  the  plaintiff,  without  pleading  the  same,  was  not  au- 
thorized to  show  a  modification  of  that  written  contract  by  parol  at  a 
later  date  to  the  effect  that  the  delivery  might  be  delayed  until  the  10th 
day  of  May  upon  a  reduction  of  2  per  cent,  in  the  price.  A  letter  ap- 
pears in  evidence  from  the  defendant  to  the  Santo  Manufacturing 
Company,  of  date  April  7th,  purporting  to  state  the  terms  of  the  con- 
tract theretofore  made,  and  in  this  letter  May  1st  is  named  as  the  date 
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of  shipment.  In  the  first  place,  no  answer  to  this  letter  from  the 
Santo  Manufacturing  Company  has  been  shown,  and  in  order  to  sub- 
stitute the  written  contract  for  the  oral  contract  the  writings  must  be 
complete,  expressing  the  understanding  of  both  parties.  But  further 
it  is  claimed  that,  after  the  making  of  the  original  contract  and  after 
the  writing  of  this  letter,  the  contract  was  modified  by  parol  by  includ- 
ing a  provision  that,  if  delivery  were  delayed  from  May  1st  to  May 
10th,  the  purchase  price  would  be  reduced  by  2  per  cent  It  is  upon  this 
contract  as  thus  modified  that  this  plaintiff  is  here  seeking  to  recover, 
and  that  the  plaintiff  intended  to  rest  upon  this  contract,  as  modified, 
appears  in  the  judgment  asked  for,  which  is  the  original  contract  price, 
less  the  2  per  cent.  This  proof  was  not  offered  as  indicatii^  a  waiver 
of  the  contract  as  made,  but  as  indicating  the  ultimate  contract  upon 
which  the  plaintiff  rests  his  cause  of  action. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  granted,, 
with  costs  to  appellant  to  abide  the  event  Order  filed.  All  concur. 


(Supreme  Conrt,  Appellate  Division,  Tbird  Oepartm«it    May  2.  1917.) 

1.  Dismissal  and  Nohbcit  ^=924 — Bbtoppel  «=»6 — Stipulations — L'arties.^ 

Wbere  a  defmdant,  In  ejectment  proceedings  brootfit  1^  ttie  state,  In 
whldi  jndsmeot  Was  entered  m  st^uiatloa  giving  tbe  deCendants  title  of 
a  portion  of  the  lot  In  question,  snbsequentlr  conveyed  his  interests  in 
the  premises,  on  tbe  heariog  of  a  motion  to  set  aside  such  Judgment  and 
stipulation,  he  vras  estopped  from  asserting  any  rights  in  the  premises, 
and  hence  an  order  permitting  him  to  withdraw  as  a  party  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Dtemissal  and  Nonsuit,  Cent.  Dig.  H 
41,  45.  62.  64 ;  Ettonpel,  Cent  Dig.  i  8.] 

2.  Judgment  «=»346 — Void  Svnaiam — Vacatioh. 

Const,  art.  7,  S  7,  prohibits  the  leasing,  selling,  or  en^anglng  of  forest 
preserve  lands.  In  ejectment  by  the  state  to  recover  possession  of  a 
tract  alleged  to  be  a  part  of  the  forest  preserve,  judgment  was  entered 
upon  stipulation  dismissing  the  complaint. and  adjudging  defendants  to 
be  the  owners  of  a  portion  of  the  lot,  and  that  defendant  convey  to  the 
people  certain  other  tracts.  Held,  that  the  stipulation  and  Judgment 
were  void,  and,  as  the  Illegality  tainted  the  entire  transaction,  t&e 
court  properly  set  the  Judgment  aside,  leaving  tbe  parties  In  the  position 
tbey  were  In  before  the  ejectment  suit,  since  a  TOld  Judgment  is  no  Judg- 
ment and  no  rights  cui  arise  fnmi  an  undertaking  pn^bUed  by  law, 
whether  the  omtract  la  malum  la  ae  or  malum  prcdmAtum. 

[Ed.  Note^BVMr  otber  cases,  see  Judgment  Gent  Dig.  | 

Appeal  from  Special  Term,  Montgomery  County. 

Ejectment  instituted  October  7,  1904,  by  the  People  of  the  State  of 
New  York  against  Walter  C.  Witherbee  and  others.  On  the  20th  day 
of  December,  1904,  the  parties  entered  into  a  stipulation  whereby  it 
was  agreed  that  defendants  should  take  judgment  dismissing  the  com- 
plaint and  adjudging  them  to  be  the  owners  of  a  part  of  the  lot  in  ques- 
tion, and  that  they  should  convey  to  the  People  the  balance  of  the  lot 
auid  other  property;  and  a  judgnient  in  accordance  with  the  stipulation 
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was  entered  March  14,  1905,  and  the  conveyances  were  made.  Fronr. 
an  order  of  October  9,  1915,  granting  a  motion  to  set  aside  the  ju^- 
ment  and  stipulation,  and  an  order  made  on  &e  ap{dication  of  the  de- 
fendant Chester  P.  McLaughlin  to  show  cause  why  he  should  not  be 
permitted  to  withdraw,  as  a  party,  both  parties  appeal  Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON.  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Egburt  E., Woodbury,  Atty.  Gen.,  for  the  People. 

Patrick  J.  Tiemey,  of  Plattsburg,  for  defendants  Prime  and  O'Brien. 

George  N.  Ostrander,  of  Albany,  for  defendant  Stevens. 

Berne  A.  Pyrke,  of  Port  Henry,  for  defendant  McLaughlin. 

WOODWARD,  J.  On  October  7,  1904,  the  plaintiff  instituted  this 
action  in  ejectmrat  to  recover  possession  of  1,531  acres  in  lot  5  of  the 
Whiteface  Mountain  tracts,  in  North  Elba,  Essex  county.  Hie  action 
was  prosecuted  in  the  name  of  the  people  by  the  then  forest,  fish  and 
game  commissioner,  and  the  defendants  answered  by  a  general  de- 
nial. On  the  20th  day  of  December,  1904,  the  parties  entered  into  a 
stipulation  settling  the  litigation.  By  this  stipulation  it  was  agreed  that 
the  defendants  ^ould  take  judgment  dismissing  the  complaint  and  ad- 
judging them  to  be  the  owners  of  787  acres  in  the  south  part  of  the  lot. 
It  was  agreed  that  the  defendants  ^old  convey  to  the  people  the  bal- 
ance of  the  lot,  and  the  defendants  were  likewise  to  convey  to  the  peo- 
ple certain  other  tracts  of  land  in  Essex  county.  An  onfcr  and  judg- 
ment in  harmony  with  the  stipulation  was  made  and  entered  on  the 
14th  of  March,  1905,  and  the  conveyances  mentioned  were  made. 

On  the  21st  of  October,  1913,  the  defendant  Chester  B.  McLaughlin 
executed  a  deed  to  John  F.  O'Brien  and  Spencer  G.  Prime  whereby  he 
undertook  to  convey  his  interest  in  the  pranises  in  the  south  part  of  the 
lot.  This  deed  was  duly  recorded  on  the  I5th  of  September,  1914, 
and  several  intCTvenin|f  conveyances  were  made,  which  it  does  not  ap- 
pear necessary  to  detail  here.  On  the  24th  day  of  July,  1915,  a  motion 
was  made  to  vacate  and  set  aside  the  judgment  and  stipulation  made 
in  1905,  and  this  motion  was  granted  by  an  order  of  October  9,  1915. 
Before  this  order  was  entered,  an  order  was  made  on  the  application 
of  the  defendant  McLaughlin  to  show  cause  why  the  said  McLaughlin 
should  not  be  permitted  to  withdraw  as  a  party.  Appeal  comes  to  this 
court  from  both  of  these  orders. 

[  1  ]  We  are  unable  to  discover  any  good  reason  for  interfering  with 
the  order  of  the  court  dropping  Mr.  McLaughlin  from  &e  list  of  de- 
fendants. He  has  clearly  estopped  himself  from  asserting  any  rights 
in  the  premises,  and  has  complied,  so  far  as  reasonably  to  be  expected, 
with  the  conditions  insisted  upon  by  the  Attorney  General  as  a  condi- 
tion of  such  order.  The  defendants  a[^>ealing  have  no  interest  in  hav- 
ing Mr.  McLaughlin  in  the  case,  end  it  is  purposeless  to  reverse  die 
order. 

[2]  The  serious  question  involved  is  whether  the  judgment  entered 
upon  the  stipulation  in  the  action  in  1904  should  be  set  aside.  And  this 
question,  in  prmciple,  appears  to  us  to  have  been  settled  in  Pet^ile  v. 
Santa  Clara  Lumber  Ca«  213  N.  Y.  61, 106  N.  E.  927.  While  that  ac- 
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tkm  was  broi^;ht  in  equity,  and  there  was  an  opportunity  to  contest  the 
^ndidity  of  the  former  judgment,  the  principles  enunciated  make  it  evi- 
dent that  the  jud^ent  here  under  consideration  was  void,  as  unau- 
thorized by  the  Constitution,  and  the  court  undoubtedly  had  authority 
to  set  aside  a  void  judgment  under  which  parties  were  claiming  rights 
and  interfering  witii  the  rights  of  the  state.  A  void  judgment  is  no 
judgment  (Village  of  Ft.  Edward  v.  Fish,  156  N.  Y.  363.  371,  373,  50 
N.  E-  973),  as  no  rights  can  arise  from  an  undertaking  prohibited  by 
law»  whether  the  contract  is  malum  in  se  or  malum  prohibitum  (Peck 
V.  Burr,  10  N.  Y.  294. 299 ;  Village  of  Ft  Edward  v.  Fish,  supra).  The 
stipulation,  if  it  atten^ted  to  dispose  of  lands  belonging  to  the  forest 
preserve,  was  forbidden  by  the  Constitution  (article  7,  §  7).  and  this  il- 
legality tainted  the  entire  transaction,  and  the  court  in  setting  aside  the 
judgment  has  merely  left  the  parties  where  it  found  them.  Unckles  v. 
Colgate,  148  N.  Y.  529,  539,  43  N.  E  59.  There  is  no  bar  to  their  liti- 
gating the  question  of  title.  If  the  defendants  in  fact  own  the  proper^, 
they  have  just  as  good  title  now  as  they  had  in  1904.  If  they  had  no 
title  then  to  an^  part  of  tiie  premises,  they  could  not  get  it  by  a  so- 
called  conqn-omise  judgment,  for  the  state  had  conclusively  determined 
that  the  wUd  forest  lands  belonging  to  the  state  could  not  be  alienated. 
The  orders  ^^>ealed  from  should  be  affirmed.  AH  concur. 


1 


UITOHEUi  r.  VILLAGE  OF  DANMBUOBA. 
(Supreme  Ctourt,  Appellate  Dlvlsloii,  Third  Department.  May  2,  1917.) 

HUiriOEPAL  COKPOBATIONS  «S»771— InJUBZEB  ON  SlDKWAlAB-^DOW  AND  ICK. 

Plaintiff  slipped  on  a  Eidewalk  covered  wltb  sdow  and  Ice  Id  a  small 
village  in  the  northern  part  of  the  state.  The  accident  occurred  In  the 
month  of  March  during  a  severe  winter  with  deep  snow  and  much  cold 
weather.  TiX6  sidewalk,  apparemtly  the  best  kept  walk  in  the  vlllnge,  was 
shoveled  after  every  storm,  bat  before  It  could  be  shoveled  the  suow 
vonld  bectKne  paji^ked  by  travel,  making  It  impossible  to  r^nove  it  entir^ 
and  resulting  in  a  lidge.  the  center  of  which  was  2  to  3  Inches  higher 
than  at  the  edges  of  the  walk.  It  had  also  become  ley  from  travel  during 
thaws  followed  by  zero  weather.  Held,  that  there  was  no  negligence,  as 
the  same  rule  of  liability  cannot  be  aHtUed  to  a  small  village  in  the 
northern  part  of  the  state  during  severe  winter  weather  as  to  large  cities 
in  the  southern  part  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Mtmlc^al  Gorporatlcms,  Cent  Dig.  < 
16270 

Woodward  and  Codirane,  JJ.,  dlaseotlng. 
Appeal  from  Trial  Term,  Clinton  County. 

Action  by  John  Mitchell  against  the  Village  of  Dannemora.  From 
a  judgment  for  plaintiff  and  an  order  denying  a  motion  for  a  new  tri- 
al on  the  minutes,  defendant  appeals.  Reversed,  and  new  trial  granted. 

Argued  before  KELLOGG,  P.  J.,  and  LYON.  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Patrick  J.  Tiemey,  of  Plattsburgh,  for  appellant. 
Jdm  H.  Booth,  of  Plattsbur^^  for  respondent. 
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JOHN  M.  KELLOGG,  P.  J.  The  plaintiff  has  recovered  judgment 
for  an  injury  received  by  falling  upon  a  sidewalk  covered  with  snow 
and  ice.  The  defendant  village  is  situs^d  upon  the  side  of  a  mountain, 
and  is  principally  important  on  account  of  the  state  prison  and  the 
state  hospital  for  the  insane  situated  there,  and  the  inhabitants  are  prin- 
cipally employed  by  the  state  in  one  of  those  institutions.  In  addition 
to  such  employes  there  are  some  storekeepers  and  others,  but  the  peo- 
ple live  and  thrive  on  employment  by  the  state.  There  are  about  850 
inhabitants;  there  is  a  president,  two  trustees,  no  street  commissioner. 
The  accident  occurred  March  16,  1916.  There  are  about  14,0(X)  lineal 
feet  of  cement  sidewalk  in  the  village.  The  state  buildings  are  north 
of  Cook  street,  the  principal  street  of  the  village  running  east  and  west. 
Emmons  street  runs  at  right  angles  with  it  from  the  prison  to  the 
railroad  station,  and  on  a  steep  grade  of  about  10  per  cent.  The  side- 
walks upon  Emmons  street  were  built  by  the  state,  or  the  convicts  of 
the  state,  with  cement  furnished  by  the  property  owners,  and  the  walks 
were  shoveled  by  inmates  of  the  prison  under  ^e  direction  of  a  prison 
official,  and  were  shoveled  after  every  storm.  The  winter  had  been  a 
very  severe  one,  with  deep  snow  and  much  cold  weather,  and  during 
the  month  of  March  to  the  time  of  the  accident  the  highest  temperature 
was  39°,  and  the  lowest  temperature  13°  below  zero,  with  the  thermom- 
eter at  zero  much  of  the  time.  During  8  of  the  15  days  of  March,  26.3 
inches  of  snow  had  fallen.  On  the  westerly  side  of  Emmons  street 
the  snow  had  not  been  removed  during  the  winter,  and  was  about  3\o 
to  5  or  6  feet  upon  the  sidewalk.  Tlirongh  the  center  of  the  street 
the  snow  had  been  shoveled  out  in  the  middle,  making  a  chamiel  for 
the  passage  of  teams,  with  a  bank  of  snow  on  either  side  3  or  4  feet 
high.  The  left-hand  walk,  upon  which  the  accident  occurred,  had  been 
shoveled  after  every  storm.  It  was  a  cement  walk,  about  6  feet  wide, 
and  was  shoveled  the  width  of  the  walk  to  the  glitter,  so  that  water 
could  run  off.  During  a  ^owstorm,  or  if  it  took  place  in  the 
night,  before  the  men  could  shovel  it  in  the  morning,  the  snow  became 
packed  down  by  travelers,  with  the  result  that  when  the  men  came  to 
remove  the  snow  with  iron  shovds,  they  could  not  remove  it  all  down 
to  the  cement,  but  there  was  hard  snow  and  ice  accumulated  upon  the 
walk  to  a  depth  of  from  2  to  5  inches,  which  snow  and  ice  had  been 
accumulating  during  the  winter  so  the  center  of  the  walk  was  higher 
than  at  the  edges,  forming  a  ridge,  the  center  being  two  to  three  inches 
higher  than  at  the  edges  of  the  walk.  On  some  streets  in  the  village  the 
walks  were  not  shoveled  at  all,  and  apparently  this  walk  was  the  best- 
kept  walk  in  the  village,  as  it  fumi^ed  the  principal  communication 
between  the  state  buildings  and  the  railroad. 

I  think  it  is  a  recognized  fact,  in  the  northern  part  of  the  state,  that 
during  the  winter  a  cement  sidewalk  is  safer  with  the  snow  upon  it 
than  if  kept  clear  of  snow.  It  is  also  a  known  fact  that  it  is  difficult 
to  prevent  a  ridge  through  the  center  of  a  cement  walk,  caused  by  the 
snow  being  packed  down  by  travelers  and  the  difficulty  of  removing  the 
snow  down  to  the  cement.  It  is  also  a  matter  of  common  expenence 
in  the  villages  and  the  small  cities  in  the  northern  part  of  the  state 
that  many  days  during  the  winter  pedestrians  find  it  safer  to  walk  in 
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the  center  of  the  street  than  upon  the  sidewalks,  to  avoid  the  icy  con- 
ditions of  the  walk.  Upcm  Emmons  street  people  at  times  walk 
through  the  center  of  the  street 

This  little  village  did  not  guaranty  the  safety  of  its  walks  or  indem- 
nify the  people  traveling  upon  them,  and  was  not  responsible  for  the 
severity  of  the  winter  or  the  cHmate.  I  think  the  evidence  indicates 
that  this  street  was  as  well  kept  as  streets  in  villages  of  its  size  in  the 
same  general  locality.  The  same  rule  of  liability  cannot  be  applied  to 
a  small  municipality  in  the  northern  part  of  the  state,  during  the  se- 
vere winter  weather,  and  to  large  cities  in  the  southern  part  of  the 
state.  We  think  that  within  the  rule  of  Williams  v.  City  of  New  York, 
214  N.  Y.  259,  108  N.  E.  448,  and  Gaffney  v.  City  of  New  York,  218 
N.  Y.  225,  112  N.  E.  725,  and  the  cases  cited,  that  negligence  against 
the  plaintiff  has  not  been  shown.  "The  danger  arising  from  the 
slipperiness  of  ice  or  snow  lying  in  the  streets  is  one  which  is  familiar 
to  everybo<Jy  residing  in  our  climate,  and  which  everyone  is  exposed  to 
who  has  occasion  to  traverse  the  streets  of  cities  and  villages  in  the 
winter  season."  Harrington  v.  City  of  Buffalo,  121  N.  Y.  147,  150,  24 
N.  E.  186,  187.  Undoubtedly  the  walk  was  more  or  less  dangerous; 
but  the  village  walks  in  the  northern  part  of  the  state  are  usually  more 
or  less  dangerous  in  winter  weather.  We  cannot  say,  however,  that  it 
was  "unusual  or  exceptional ;  that  is  to  say,  different  in  character  from 
conditions  ordinarily  and  generally  brought  about  by  the  winter  weath- 
er prevalent  in  the  given  locality."  Williams  Case,  supra,  214  N.  Y. 
page  264,  108  N.  E.  page  449.  This  walk  lay  towards  the  sun,  and  at 
times  the  snow  would  thaw,  and  upon  the  upper  portion  of  the  walk 
a  glare  of  ice  was  formed,  and  children  of  a  larger  and  smaller  growth, 
upcm  sleds,  boards,  and  tins  and  pasteboards,  slid  down  the  walk.  But 
the  icy  condition  did  not  reach  the  point  in  question.  At  this  place  the 
snow  and  ice  upon  the  walk  a[^arently  was  not  formed  by  nmning 
water,  but  by  waking  upon  the  snow  in  a  damp  condition,  followed  by 
zero  weather.  If  there  was  an  unusual  situation  on  Emmons  street,  it 
was  caused  in  the  upper  part  of  the  street  by  permitting  sliding  upon  the 
walk ;  but  it  is  not  apparent  that  the  condition  complained  oF  here  was 
caused  in  that  way. 

The  judgment  should  therefore  be  reversed  as  not  sustained  by  the 
evidence,  and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event  All  concur,  except  WOODWARD  and  COCHRANE,  JJ..  dis- 
senting. 

The  court  disapproves  of  the  finding  of  fact  that  the  defendant  was 
guilty  of  negligence^ 
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(Snpreme  Court,  Appellate  IMTlsl<m,  First  Department.   May  4, 

1.  VSUBT  «S>62— EVIDBROX— SVmClEKOT. 

A  documeot  by  which  the  borrower  agreed  to  repay  the  prioctpal,  with 
Interest  at  5  per  cent,  and  If  he  should  sell  or  license  a  patent  right  with- 
in 6  months  to  pay  a  boons  of  $1,250,  and  If  be  should  do  so  after  C 
months  to  pay  a  bonus  of  9^2,500,  was  not  usurious,  because  It  left  the 
question  of  payment  of  a  sum  in  excess  <HF  legal  Interest  i^tlonal  with  the 
borrower,  upon  a  coudltlon  which  was  within  his  power  not  to  perform. 

PSd.  Note.— For  other  cases,  see  Usury,  Cent  Dig.  S|  109-113.] 

2.  CoNTBACTs  <e=327S — Loans — Cohstuuction. 

Such  Instrument  bound  the  borrower  to  repay  the  loan  in  any  event. 
lEd.  Note.— For  other  casee,  see  Contracts,  Cent  Dig.  1  1207J 
Smith  and  Page,  JJ..  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  George  H.  Diehl,  Jr.,  against  Amalie  Mathilde  Becker,  as 
executrix,  impleaded  with  Alfred  \V.  Kiddle,  as  executor,  of  Ernest 
Gustav  Hoffman,  deceased.  From  an  order  granting  a  motion  of  de- 
fendant Kiddle  for  judgment  on  the  pleadings,  and  the  judgment  en- 
tered thereon,  plaintiff  appeals.    Reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  SCOTT,  SMITH,  PAGE,  and 
DAVIS,  JJ.  ■ 

John  Kenneth  Byard,  of  New  York  City,  for  a^>dlant 
Albert  Handy,  of, New  York  City,  for  re^ndent  . 

SCOTT,  J.  The  action  is  brought  to  recover  a  loan  of  $5,000  made 
by  plaintiff  to  Emest  Gustav  Hmfman,  now  deceased,  whose  execu- 
tor, the  respondent,  has  interposed  an  answer  to  the  complaint,  and 
thereupon  moved  for  judgment  on  the  pleadings.  The  complaint  sets 
forth  at  length  the  agreement  under  which  this  loan  was  made,  and 
the  contention  of  the  respondent  is  that  this  document  shows  upon 
its  face  that  the  loan  was  usurious.  The  paper  read  as  follows : 

"Mr.  George  H.  Diehl,  Jr.,  New  York  City— My  Dear  Sir:  If  you  will  loaii 
me  the  sum  of  five  thousand  dollars  (^,000),  I  will  secure  to  you  the  parent 
of  that  amount  out  of  the  net  proceeds  realized  by  me  from  the  sale  or  other 
disposition  of  the  following  Inrentlous  of  mine,  or  from  fiie  granting  of  any 
rights  or  licenses  thereunder,  or  under  any  letters  patent  of  the  United 
States  that  may  be  granted  therefor,  viz. : 

'«AppUcatl<m  for  U.  S.  letters  potent,  Ser.  Na  S7»,e88,  filed  June  19,  liMT. 
nntversal  joints.  Aj^cation  for  U.  S.  patent,  Ser.  Na  384,602,  filed  S^tem- 
bee  26,  1907,  motor  T^clea.  j^tpUcation  for  U.  S.  letters  pat«it,  Ser.  No. 
406,686,  filed  Decembw  9,  1907,  transmission  gearing  for  aotomoUlea 

"I  also  agree  that  if  any  such  sale  or  license  be  made,  within  six  months 
from  the  date  hereof,  to  pay  to  you  out  of  the  net  proceeds  derived  ttaerefnm, 
as  and  when  received  by  me,  the  said  sum  of  9S,000,  with  Interest  thereon  up 
to  the  time  of  payment  at  the  rate  of  6  per  cent  per  annum,  together  with 
the  further  sum  of  $1,250,  provided  the  whole  of  sold  sums  are  thus  paid 
within  sudi  period  of  six  months. 

"I  also  agree  that  if  any  such  sale  or  license  be  made  at  any  time  after 
six  mcmths  from  the  date  hereof,  to  pay  to  you  ovt  of  the  net  prooeeds  derived 
therefrom,  as  and  when  received  by  me,  the  aald  sum  of  $S,0U0,  with  Interest 
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theretm  up  to-t)ie  time  o{  payment,  at  the  rate  of  0  per  cent  per  annumi  tiv 
getber  wltb  the  further  sum  of  $2,600. 

"Of  course  it  la  to  be  understood  between  na  that  I  retain  the  sole  right 
for  the  teitn  of  fire  years  from  the  date  hMeof  to  sell  the  above  InventloDS  and 
application!  and  any  letters  ptttmt  of  the  United  Stiites  that  may  be  granted 
therefor,  or  to  grant  rights  or  licenses  under  the  above-mentioned  appUca- 
tions  or  under  any.  letters  patent  of  the  United  States  that  may  be  granted 
therefor,  on  such  terms  as  I  see  fit,  notwithstanding  this,  letter ;  but  I  hereby 
agree  to  notify  you  when  I  shall  have  made  any  mtii  sale  or  license. 

"I,  however,  agree  that  If  I  make  any  sale  of  the  abore^mentloned  Inven- 
tions, or  lett^s  patent  therefor.  Instead  of  granting  any  rights  or  licenses 
thereunder,  that  I  will  not  sell  the  same  for  less  than  the  sum  of  $10,000. 
On  the  other  hand,  If  I  grant  any  rl^ts  or  licenses  under  the  above-mentloued 
inventions,  or  under  any  letters  patent  thanfor,  then  the  net  amount  of 
royalties  which  I  may  receive  th^^from  ahaU  be  paid  over  by  me  to  yon 
from  time  to  time  until  the  whole  of  the  above-mentioned  sums  have  been 
fully  paid  to  yon. 

"It  Is  also  understood  that- 1  am  to  pay  you  semi-annually  the  Interest  at 
6  per  cent  per  annum  on  the  above-mentioned  sum  of  $5,000  until  said  sum 
is  fully  paid;  and  of  course  I  have  the  right  to  pay  off  the  whole  or  any 
part  of  said  sum  of  95,000,  Vlth  the  accrued  interest,  at  any  time  after  the 
date  here<tf;  but  if  I  do  so  you  win  nevertheless  be  entitled  to  receive  the 
sum  of  IliSeO  or  the  som  ot  92,600  In- addition,  dntendtaig'  upon  wtiether  I 
make  any  sale  or  other  dl^ositlon  of  the  above  inventions  or  of  any  letters 
patent  therefor  within  six  months  from  the  date  hweof  or  after  that  period, 
as  above  set  forth. 

"Tours  very  truly,  B.  Q.  HolRnan:" 

[1]  We  are  of  the  opinion  tiiat  the  document  in  question  does  not 
evidence  a  usurious  agreement,  because  it  leaves  the  question  of  pay- 
ment of  a  sum  in  excess  of  legal  interest  (^ti(»ial  with  the  borrower, 
upon  a  condition  which  it  was  within  his  power  not  to  perform.  Sum- 
ner V.  People,  29  N.  Y.  337.  As  was  said  in  that  case: 

"Tb  CMiatltute  usury,  there  must  either  t>e  a  payment  or  an  agre^^t  by 
wtilch  the  party  taking  the  interest  is  entitled  to  rec^ve  mwe  than  7  per 
cent.  If  the  payment  be  conditional,  and  that  ccmdition  la  within  the  power  of 
the  debtor  to  perform,  so  that  the  creditor  may  by  the  debtor's  act,  be  de- 
prived of  any  extra  payment,  tt  would  not  be  usarlons." 

This  rule  has  been  recognized  in  many  cases,  and  is  well  established. 
The  only  doubt  that  arises  in  any  case,  as  it  has  arisen  in  this,  is 
whether  the  rule  is  applicable  to  the  facts.  In  the  case  cited  the  a|^ree- 
ment  was  such  that  the  borrower,  by  fulfilling  the  conditions,  relieves 
himself  from  the  payment  of  the  usurious  interest.  The  present  case 
presents  the  converse  of  that.  The  borrower  does  not  agree  to  pay 
more  than  legal  interest  unless  he  shall  make  a  sale  of  or  issue  a  li- 
cense under  the  patents  referred  to.  He  did  not  agree  to  do  either, 
and  was  under  no  obligation  to  do  so.  Neither  could  the  lender  com- 
pel him  to  make  such  a  sale  or  license.  So  that  the  question  whether 
or  not  any  sum,  beyond  legal  interest,  should  be  paicC  was  dq)endent 
entirely  upon  the  will  of  the  borrower,  and,  unless  he  elected  to  make 
a  sale  or  license,  such  payment  could  not  be  enforced  by  the  lender. 
This,  as  it  seems  to  us,  brings  the  case  squarely  within  the  rule  above 
cited. 

[2]  That  the  borrower  undertook  to  repay  the  loan  in  any  event 
seems  to  be  clearly  indicated  by  the  language  of  the  document  refer- 
red to.  He  characterizes  the  transaction  as  a  loan,  agrees  to  pay  law- 
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ful  interest  on  it  semiannually,  and  reserves  the  right  to  pay  it  off  at 
any  time.  It  is  only  the  payment  of  the  bonus  tiiat  is  made  condi- 
tional upon  a  sale  or  license.  Of  course,  it  is  probable  that  when  the 
money  was  borrowed  the  borrower  expected,  and  even  hoped,  to  make 
a  sale  or  a  license.  But  tiiat,  even  if  true,  is  not  the  determinative 
factor  in  the  case.  The  point  is  tiiat  he  reserved  to  himself  entire 
liberty  of  action,  might  sell  or  license,  or  not,  as  he  saw  fit,  and  could 
not  be  compelled  to  do  either.  It  rested  solely  with  him,  and  not  with 
the  lender,  to  fulfill  or  refuse  to  fulfill  the  condition  upon  which  the 
bonus  was  to  be  paid. 

The  judgment  and  order  appealed  from  must  be  reversed,  with  a>sts, 
and  motion  denied,  with  $10  coste.  Order  filed. 

CLARKE,  P.  J.,  and  DAVIS,  J.,  concur. 

SMITH,  J.  (dissenting).  As  I  read  tiie  contract,  the  prevailing  opin- 
ion ignores  the  right  of  the  lender  to  foreclose  the  lien  given  to  him 
upon  the  patents  as  security  for  the  amounts  payable.  This  right  is 
emphasized  by  that  provision  of  the  contract  which  retains  in  the  bor- 
rower the  sole  right  for  five  years  to  sell  or  grant  licenses  under  the  pat- 
ents. Without  this  provision,  except  for  the  illegality  of  the  contract, 
the  lender  might  after  a  reasonable  time  have  foreclosed  his  lien 
and  sold  the  patents  thereunder.  This  he  may  now  do,  as  the  five 
years  have  expired.  I  do  not  agree,  therefore,  with  the  prevailing 
opinion  that  it  was  optional  with  the  borrower  whether  he  would  sell 
and  pay  the  bonus.  There  breathes  through  the  whole  contract  the 
manifest  intention  that  the  lender  was  to  have  the  right  to  have  re- 
turned the  principal  and  interest,  and  in  addition  the  bonus  of  $1,250 
or  $2,500,  dependent  upon  the  date  of  sale.  That  sale  could  within 
five  years  have  been  made  by  the  borrower,  or  after  that  time  by  the 
lender  through  a  foreclosure  of  his  lien.  If  this  be  the  true  inter- 
pretation of  the  contract,  the  lender  cannot  purge  it  of  its  illegality  by 
bringing  an  action  only  for  the  principal  and  1^1  interest. 

I  recommend  affirmance. 

PAGE,  J.  (dissenting).  I  cannot  concur  in  the  construction  of  the 
agreement  of  the  parties  that  the  additional  benefit  to  accrue  to  the 
lender  pursuant  to  the  contract  was  not  one  which  must  necessarily 
accrue  to  him  in  any  event,  but  was  contingent  upon  the  will  of  the 
borrower,  and  hence  the  contract  was  not  usurious.  Sumner  v.  Peo- 
ple, 29  N.  Y.  337.  An  examination  of  the  letter  quoted  in  full  in 
the  prevailing  opinion  clearly  shows  that  at  no  time  could  the  borrower 
repay  the  obligation  pui^uant  to  its  terms  without  also  paying,  in  ad- 
dition to  the  legal  rate  of  interest,  either  a  bonus  of  $1,250  or  a  bonus 
of  $2,500,  depending  upon  whether  the  payment  was  made  within  six 
months  or  thereafter,  and  therefore,  though  the  borrower  had  some 
discretion  as  to  which  bonus  he  should  be  compelled  to  pay,  he  was 
compelled  to  pay  a  bonus  of  some  amount  in  any  event.  The  agree- 
ment is  therefore  dearly  usurious,  and  the  motion  for  judgment  on 
the  pleadings  was  properly  granted. 
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POTTER  T.  THOMAS. 
(Supmne  Conrt,  Ai^llate  Term,  Pi  rat  D^artment.   Hay  4,  1917.) 

1.  Infants  <9=>50 — Gontbacts — Liabixjtt. 

Where  an  Infant  is  so  altuated  as  to  render  It  unnecessary  for  him  to 
pledge  bis  perscnal  credit  to  obtain  necesaarlea.  Ills  contract  will  not  Und 
him. 

[Ed.  Note.— BVir  other  cases,  see  Infante^  Cent.  Dig.  SS  114,  US,  117-126.} 

2.  Guardian  and  Wahd  «»30(1)— Duty  of  Guabdian— Midical  ATrBNxioN. 

It  Is  the  duty  of  a  guardian  to  provide  his  ward  with  necessary  medical 
attention  to  the  extent  that  the  property  under  bis  control  will  permit, 
and  Id  case  of  an  emergency,  encroachment  on  the  prin(dpaj  of  tbe  In- 
&Dt's  estate  Is  permissible. 

[Ed.  Note.— For  other  cases,  see  Guardian  and  Ward,  Gent.  Dig.  1 12&J 

3.  Infants  <S=>50 — Febsonal  LiABUJ-rr. 

To  fasten  personal  liability  on  an  Infant  for  medical  services  rendered. 
It  mtut  affirmatively  a]H)ear  that  the  person  charged  with  the  dut^r  of 
maintaining  and  protedtlog  the  Infant  was  either  nnwUllng  or  unable  to 
discharge  his  obligation. 

[Ed.  Note.— For  other  cases,  see  Infnnts,  Gent.  Dig.  H  114, 115, 117-126.] 

4.  GnABDiAN  AND  Wabd  «=5>30(1) — Services  or  Physician. 

While  It  Is  the  general  duty  of  a  father  to  care  for  his  minor  child, 
he  may,  as  the  child's  guardian,  charge  its  estate  with  liability  for  the 
services  rendered  by  a  physician;  but,  when  acting  himself,  he  may  bind 
himself,  but  cannot  mal£e  the  infant  personally  liable. 

[Bd.  Note.— For  other  cases,  see  GnarOlan  and  Ward.  Cent  Dig.  1 11G.1 

Appeal  from  Municipal  Coui%  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Evan  Styles  Potter  against  Charlotte  Thomas.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  judgment 
directed  in  favor  of  defendant. 

Argued  February  term,  1917,  before  GUY.  PHILBIN,  and  MUV 
LAN,  JJ. 

Stroock  &  Stroock,  of  New  York  City  (Charles  Levy  and  Frank  I. 
Schechter,  both  of  New  York  City,  of  counsel),  for  appellant 
John  W.  Russell,  of  New  York  Oty,  for  respondent. 

MULLAN,  J.  The  plaintiff,  a  physician,  has  recovered  a  judgment 
for  $600  for  professional  services  rendered  by  him  to  the  defendant,  an 
infant,  then  16  years  old  and  attending  a  boarding  school  at  South 
Norwalk,  Conn.  While  there  she  was  seriously  injured  in  an  automo- 
bile accident,  which  rendered  her  unconscious  for  several  hours,  dur- 
ing which  period  some  person  at  the  school  telephoned  to  her  father 
in  New  York  and  requested  him  to  bring  a  surgeon  from  there.  The 
father,  who  lived  in  plaintiff's  house,  requested  the  latter  to  accom- 
pany him  to  South  Norwalk,  and  the  plaintiff  thereupon  went  there 
with  Mr.  Thomas,  who  paid  plaintiff's  railroad  fare.  When  they  ar- 
rived at  South  Norwalk,  the  infant  defendant  was  still  unconscious, 
and  plaintiff  operated  upon  her.  Subsequently  he  made  other  trips  to 
school  to  treat  the  infant  for  her  injuries,  and  on  some  of  these 
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^sits  he  was  accompanied  by  Mr.  Thomas,  who  on  these  occasions 
paid  the  fares.  At  no  time  was  there  any  conversation  between  the 
plaintiff  and  defendant  in  relation  to  the  plaintiff's  employment,  or 
upon  the  subject  of  payment  for  his  services. 

[1-3]  The  services  .so  rendered  were  concededly  necessaries,  and  the 
reasonableness  of  the  charge  is  admitted.  The  defendant's  father  was 
her  guardian  at  the  time  the  services  in  question  were  rendered,  but 
subsequently  his  letters  were  revdced,  and  an  imcle  of  the  defendant 
was  appointed  in  the  father's  stead.  The  plaintiff  testified  that  by  rea- 
son of  his  close  association  with  him  he  knew  that  the  father  was  im- 
pecunious, that  he  knew  that  the  infant  had  an  estate,  and  that  he  had 
expected  to  be  paid  out  of  tibe  infant's  estate.  The  father  refused  to 
pay  his  bill,  and  the  plaintiff  thereupon  presented  it  to  the  new  guard- 
ian, who  disclaimed  liability.  Thereupon  this  action  was  brought 
against  the  infant. 

We  are  of  the  opinion  that  the  judgment  cannot  be  sustained.  If  an 
infant  is  so  situated  as  to  render  it  unnecessary  for  him  to  pledge  his 
personal  credit  to  obtain  necessaries,  his  contract  will  not  bind  him. 
Here  the  guardian  was  intrusted  with  the  management  of  an  estate 
ample  to  pay  for  plaintiff's  services.  It  was  his  duty  to  provide  his 
ward  with  necessary  medical  attention,  to  the  extent  Uiat  the  property 
under  his  control  and  properly  applicable  thereto  would  permit.  Under 
stress  of  such  an  emergency  as  was  here  present,  an  encroachment  up- 
cm  the  principal  of  the  infants  estate  was  permissible.  Matter  of 
Wandell,  32  Hun,  545.  In  order  to  fasten  liat^Uty  upon  the  defendant 
personally,  the  plaintiff  was  require  to  establish  affirmatively  that  the 
person  charged  with  the  duty  of  maintaining  and  protecting  die  infant, 
at  the  time  the  services  were  rendered,  was  either  unwilling  or  unable 
to  discharge  his  obligation.  Murphy  v.  Holmes,  87  App.  Div.  366,  &+ 
N.  y.  Supp.  806;  Goodman  v.  Alexander,  165  N.  Y.  292,  59  N.  E.  145. 
55  L.  R.  A.  781 ;  Int.  Text-Book  Co.  v.  Connelly,  206  N.  Y.  188,  99  X. 
E.  722,  42  L.  R.  A.  (N.  S.)  1115.  The  prrofs  fail  to  satisfy  this  re- 
quirement, and  the  most  favorable  view  that  may  be  taken  of  the  testi- 
mony is  that  it  indicates  that  the  plaintiff  at  all  times  looked  to  the  in- 
fant s  estate  for  payment.  It  is  clear  that  no  credit  was  extended  to 
the  infant  herself. 

[4]  The  express  request  for  plaintiff's  services  was  made  by  the  fa- 
ther and  guardian.  While  it  was  his  general  duty  as  a  father  to  care 
for  his  minor  child,  we  think  his  right  in  the  circumstances  to  charge, 
as  guardian,  the  defendant's  estate  for  the  payment  of  the  plaintiff's 
services,  could  not  be  questioned,  had  he  seen  fit  to  adopt  that  course. 
But  he  could  bind  himself  only  as  an  individual,  whether  acting  as  fa- 
ther or  guardian,  and  that  he  did  this  is,  we  think,  plainly  the  legal 
effect  of  his  employment  of  the  plaintiff.  A  guardian  is  a  trustee 
(Warren  v.  Union  Bank  of  Rochester,  157  N.  Y.  269,  51  N.  E.  1036,  43 
L.  R.  A.  256,  68  Am.  St.  Rep.  777) ;  and  it  is  possible  that  the  plaintiff 
may  be  able  to  procure  the  payment  that  in  all  decency  he  is  entided  to 
receive  from  some  one,  by  invoking  equitable  principles  that  have  been 
applied  in  cases  involving  the  administration  of  trust  estates  (Sherman 
V.  Skuse,  166  N.  Y.  34o,  59  N.  £.  990;  Norton  v.  Phelps.  54  Miss. 
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467).  la  any  event,  a  judgment  at  law  against  tbe  defendant  !n  tiiese 
circumstances  cannot  be  allowed  to  stand. 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  in  favor 
of  defendant,  with  appn^riate  costs  in  the  wurt  below.  All  concttr. 


QBOVBS  T.  WABBSN. 
(Snxneme  Ooort;  Appelate  X>iTi8i<ni,  Tbiid  Department  Ifay  2,  1917.) 

1.  Sales  «s»202(l)~TBANsrEB  of  Titlb— Pathent  of  Przck. 

Where  a  contract  for  tbe  sale  of  goods  Is  execntcHry,  and  ctmdltloned 
upon  paymoit  being  made  at  dellvei?,  no  title  passes  lutll  paymoit. 
[Bd.  Not&— Eyn>  other  cases,  see  Sales,  Cent  Dig.  i|  542,  648.  548.  649.1 

2.  Salcs  4lss>61— OoKBTSuonon— Ezecdt»  or  BxECttrroaT  Cottkact. 

A  cmtract  of  sale,  statiug  that  "port^  of  first  part  agrees  to  and  hy 
this  contract  does  pnrdiase,"  does  not  necessarily  Import  an  executed  con- 
tract, but  must  be  constmed  In  connection  wltb  tiie  wbole  contract 

[Ed.  Note.— For  otber  cases,  see  Bales,  Cent.  Dig.  H  1S2-170.] 

8.  SAIX9  «»190— OONOTBtronoiT    OF    OOKTSAOIV-PASSZHO    of  TtTLB — "OlVB 
PoaSBBBIOK  OF  TEB  STOXS." 

Under  contract  fbr  sale  ct  fdioe  stodc,  proridlng  that  buyer  was  to  put 
on  a  sale  In  defendant's  store  from  proceeds  of  which  seller  was  to  be 
paid,  seller  agreeing  to  give  his  services  until  fnlly  paVd.  and  the  nn- 
derlylng  feature  of  the  contract  being  that  defendant  was  to  retain  pos- 
session until  paid,  held  that  title  was  not  Intended  to  pass  until  full  pay- 
ment, the  provision  that  buyer  would  "give  possession  of  the  store"  merely 
imeaning  that  plaintiff  coold  have  the  use  th^^of  without  charge  dur- 
ing the  sale,  and  such  sale  not  being  IncontistMt  with  buyer's  retention 
of  title. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  IMg.  H  616-623.1 

4.  Sales  €=9l82(l) — Gokstbuction  of  Contract — Question  roa  Jobt. 

Where  the  Intent  ot  the  parties  does  not  dlearly  appear  from  the  con- 
tract of  sale,  it  becocaes  a  question  for  tbe  Jury. 
[Ed.  Note.— For-  other  cases,  see  Sales,  Cent  Dig.  S  402.] 

0b  Trover  awd  ConvEBSiOK  «=»16 — Possession. 

Under  a  contract  for  sale  of  a  shoe  stock,  where  the  buyer  was  to  put 
on  a  sale  from  proceeds  of  which  seller  was  to  be  paid,  buyer  had  no 
possession  warranting  action  of  conversion  for  seller's  removal  of  goods 
upon  buyer's  ftilure  to  pay  balance,  and  the  fact  that  buyer's  repre- 
sentative had  a  liey  to  the  store  was  no  more  evidence  of  possession  than 
in  case  of  u  clerk  possessing  a  key. 

[Ed.  Note. — For  other  cases,  see  Trover  and  Conver^oo,  Cent  Dig. 
110-147.] 

6.  Sales  e=9l62 — Pobbessiok — Symbolic  Deuvebt  bt  Kst. 

DeUvety  of  a  is  somsttmes  symbolic  oC  delivery  of  possession,  pro- 
vided it  Is  so  Int^ed.  but  not  necessarily  aa, 

[Ed.  Not&— For  other  cases,  see  Sales,  Cent.  Dig.  H  876,  881-886^ 
Kellogg,  P.  J.,  and  Woodward,  J.,  dissenting. 

Appeal  from  Trial  Term,  Tioga  County. 

Action  by  Guy  S.  Warren  against  George  W.  Groves,  Judgment  of 
Supreme  Court  entered  in  Tic^a  county,  dismissing  complaint,  and 
plaintiff  appeals.  Affirmed. 
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On  December  10, 1915,  tb»  plaintlfE,  aB  par^  of  the  flnt  part,  made  a  writ- 
ten contract  with  the  d^^endant  as  party  of  the  second  part  to  said  contract 

The  defendant  was  a  retail  shoe  merchant  In  Waveriy,  N.  T.  The  etmtract 
<x)ntained  the  following  provisions :  "Party  of  first  part  agrees  to  and  by  this 
contract  does  purchase  of  party  of  second  part,  a  certain  stock  of  shoes  and 
rubbers,  etc.  (not  including  fixtures),  at  inventory  or  cost  from  manufacturers 
or  Jobbers  to  second  party  less  30%  of  said  Inventory  or  cost  price,  except  a 
certain  specified  few  palis  of  shoes  and  rubbers,  a  list  and  inventory  of  which 
Is  attached  hereto,  and  party  of  second  pert  shall  rec^ve  invaitoiy  or  cost 
for  these  few  pairs,  being  stofft  por^ased  by  second  party  during  last  part 
of  30  days.  Party  of  first  part  agrees  to  put  mi  sale  of  abore-meatiwied  stock 
In  the  store  at  second  party  at  SM  Broad  St.,  and  party  ot  second  part  agTe<>a 
to  take  his  pay  tn  the  Allowing  manner.  At  the  dme  of  each  day's  sole, 
parties  of  first  and  second  part  shall  count  up  and  check  Oie  cash  taken  in 
during  the  day  and  party  of  second  part  shall  keep  such  cash  until  he 
shall  have  received  the  amount  due  him  on  this  contract  and  in  case  sales  of 
entire  stock  should  not  equal  purchase  price  of  stodE,  party  of  first  part 
agrees  to  make  up  said  difference  at  close  of  sale.  Party  of  first  part  agrees 
to  pay  the  clerk  hire  and  advertising  expense  of  conducting  the  sale,  such  ex- 
I)enBeB  to  start  from  the  Ume  the  Inventory  Is  completed.  Party  of  the  secoad 
liart  by  thU  agrees  to  give  his  services,  without  diarge,  until  his  claims  are 
satisfied  and  he  shall  have  received  all  bis  money  due  him  under  this  con- 
tract and  also  to  give  possession  of  store  without  charge  until  the  eod  of 
8al&  Inventory  of  few  pairs  Is  mentioned  in  contract  by  mutual  consent  es- 
timated at  ($400)  four  hundred  and  list  not  necessary."  The  r^alnder  of 
the  contract  does  not  at  present  aiu>ear  to  be  material. 

The  parties  immediately  took  an  Inventor}',  and  It  Is  conceded  that  the  In- 
ventoried valuf  of  the  property  was  about  $5,900,  The  purchase  price  to  the 
defendant  therefore  under  the  arrangemrat  above  indicated  was  $4|2S0. 

Immediately  after  the  inventory  was  taken  the  ^Intlffl  advertised  a  sale  of 
the  property  at  retail  to  the  public  as  contemplated  by  the  contract,  and  pro- 
ceeded with  Budi  sale.  The  first  three  days  the  sales  amounted  to  ¥2,600 
which  amount  was  turned  ova  to  the  defendant.  Thm  the  plalntlfE  disdiarged 
some  clerks,  and  the  sales  dwindled  tmtll  February  28,  1910,  at  which  time 
the  total  sales  had  increased  a  little  more  than  91,000  in-  excess  of  the 
first  three  days.  The  last  week  they  do  not  appear  to  have  averaged  much 
niore  than  $10  a  day.  In  the  correspondence  which  preceded  the  contract 
plaintiff  had  expressed  the  (pinion  that  defendant  would  receive  his  pur- 
chase price  within  a  week.  On  February  28,  1918,  the  defendant  removed  the 
remaining  stock  of  goods  from  the  store,  and  excluded  plaintUt  from  the  pos- 
session thereof.  At  that  time  the  defendant  bad  received  on  account  of  the 
purdkase  price  due  him  frtun  the  plalntilf  about  $3,000,  leaving  unpaid  about 
$(t.^.  The  Inventoried  value  of  the  property  taken  by  him  February  2^  was 
over  $2,400. 

This  action  Is  brought  for  a  conver^on.  At  the  close  of  the  plaintiff's  evi- 
dence the  court  dismissed  the  complaint  for  the  reason  that  the  [^aintlff  bad 
neither  title  to  the  property  nor  possession  thereof. 

Argued  before  KELLOGG,  P.  J.,  and  LYON.  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Lynch  &  Clifford,  of  Owego  (F.  W.  Clifford,  of  Owego,  of  counselj, 
for  appellant. 
Frederick  E.  Hawkes,  of  Waverly,  for  respondent. 

COCHRANE,  J.  [1,  2]  The  contract  was  executory,  and  title  to 
the  property  had  not  vested  in  the  plaintiff.  Although  the  contract 
uses  the  words  "party  of  first  part  agrees  to  and  by  this  contract  does 
purchase  of  party  of  second  part,"  that  language  does  not  necessarily 
import  an  executed  contract,  but  must  be  construed  in  connection  with 


Sup.  Ct) 


OBOTES  v.  WABBBir 


92T 


the  rest  of  the  contract  taken  as  a  whole,  arid  such  construction  placed 
thereon  as  is  required  by  the  entire  instrument.  Anderson  v.  Read,  106 
N.  Y.  333  344  13  N.  E.  292. 

In  Empire  State  Type  Founding  Co.  v.  Grant,  114  N.  Y.  40, 21  N.  E.' 
40,  it  was  said ; 

"It  Is  too  well  settled  to  require  the  citation  of  authority,  that  where  a  sale 
of  personal  pr<^rty  Is  made  upon  condition  that  the  stipulated  price  shall 
be  paid  upon  ieUverj,  title  does  not  pass  until  payment  made,  nnleas  the 
Tender  waire  tbe  condltton." 

In  Schryer  v.  Fenton,  15  App.  Div.  158, 44  N.  Y.  Supp.  203,  it  was 
stated  by  tfiis  court : 

"It  la  a  familiar  doctrine  that  where,  on  a  sale  of  personal  pn^Krty,  it  Is 
agreed  that  payment  therefor  shall  accompany  or  precede  dellTery,  the  title 

does  not  pass  until  the  payment  Is  made." 

[3]  We  think  it  is  entirely  obvious  from  the  contract  in  question 
that  payment  and  delivery  were  intended  to  be  concurrent  acts.  The 
underlying  feature  of  the  contract  is  that  the  defendant  was  to  retain 
possession  until  paid.  It  is  expressly  provided  that  tiie  sale  by  the 
plaintiff  to  be  public  was  to  be  conducted  in  the  store  of  the  defend- 
ant, and  the  proceeds  of  each  day's  sale  was  to  be  received  each  day 
by  Ae  defendant  until  he  had  received  the  full  amount  of  the  pur- 
chase price' due  him.  Clearly  the  plaintiff  couldinot  conduct  ^e  sales 
to  the  public  elsewhere  or  remove  the  property  from  the  store  of  the 
defendant  for  any  purpose  whatever  until  he  had  paid  the  defendant 
the  full  amount  due  him  under  his  contract  of  sale.  The  defendant 
a^eed  to  give  his  services  without  chaise'  until  he  was  fully  paid. 
This  provision  was  in  part  at  least  to  enable  him  to  have  supervision 
of  the  property  and  of  the  sales  thereof  to  the  public  and  of  the  pro- 
ceeds of  such  sales,  with  a  view  to  enabling  him  to  more  certainly 
secure  and  procure  the  amount  due  him.  The  contract  contained  a 
provision  that  the  defendant  would  "give  possession  of  the  store," 
but  by  this  it  was  intended  merely  that  the  plaintiff  should  have  the 
use  thereof  without  charge,  because  it  had  already  been  provided  that 
the  sale  to  the  public  was  to  be  held  "in  the  store  of  second  party  at 
304  Broad  street."  The  emphatic  idea  is  contained  in  the  word  "give." 

[4]  Wliere  the  intent  of  the  parties  does  not  clearly  appear  from  the 
agreement,  it  becomes  a  question  of  fact  for  the  jury.  Empire  State 
Type  Founding  Co.  v.  Grant,  114  N.  Y.  40,  44,  21  N.  E.  40;  Bradley 
v.  Wheeler,  44  N.  Y.  495,  501.  But  in  the  present  case  the  intent 
that  delivery  and  payment  should  be  concurrent  clearly  appears  from 
the  instrument  itself.  For  no  other  purpose  was  it  provided  that  the 
plaintiff  should  resell  the  merchandise  in  the  store  of  the  defendant, 
and  that  the  latter  should  be  at  liberty  to  participate  in  such  sale 
and  should  have  the  proceeds  thereof  from  day  to  day.  That  feature 
of  the  contract  unmistakably  indicates  that  the  plaintiff  could  not  have 
the  delivery  of  the  property  until  he  paid  for  it. 

The  fact  that  the  plaintiff  was  to  resell  the  property  to  third  par- 
ties is  not  inconsistent  with  the  retention  of  title  in  the  defendant. 
He  was  really  making  those  sales  under  the  direction  of  and  for  the 
defencUnt  until  the  latter  was  paid.   Fennikoh  v.  Gunn,  59  App.  Div. 
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132,  69  N.  Y.  Supp.  12,  is  a  case  somewhat  similar  to  this,  where  the 
purchaser  of  a  stock  of  groceries  retailed  the  same  to  the  public  un- 
til his  vendor  received  from  the  proceeds  of  the  sale  the  amount  of 
his  contract  price.  The  agreement  in  that  case  provided  for  a  bill 
of  sale  when  the  purchase  piict  was  fully  paid  to  die  vendor.  That 
provision,  however,  only  expressed  what  in  this  case  is  clearly  and 
just  as  unequivocally  implied,  that  tide  should  not  pass  until  paymwt 
in  full. 

[6]  Nor  did  the  plaintiff  have  such  possession  as  enables  him  to 

maintain  this  action.  From  what  has  already  been  said  it  appears 
that  there  was  no  delivery  of  the  property  and  no  intention  to  deliver 
the  same  until  the  purchase  price  was  paid  the  defendant.  The  prop- 
erty remained  in  his  store  subject  to  his  controi  and  direction,  except 
that  it  was  the  duty  of  the  plaintiff  to  retail  the  same,  but  the  defend- 
ant at  all  times  had  access  to  the  propertj'  with  a  right  to  know  what 
was  being  done  with  reference  to  the  same  and  with  a  r^t  to  the  pro- 
ceeds of  each  day's  sales. 

[8]  Delivery  of  a  key  is  5<xnetimes  symbolic  of  delivery  of  posses- 
sion, provided  it  is  so  intended,  but  not  necessarily  so.  In  the  present 
case  the  plaintiff's  representative  had  a  key  to  the  store,  but  that 
meant  no  more  than  possession  of  a  key  by  a  clerk  of  a  merchant 
The  rights  of  the  parties  rested  in  contract,  and  the  cause  of  acti(xi 
for  conversion  was  not  established. 

The  judgment  should  be  aiBrmed,  with  costs.  All  concur,  except 
KELLOGG,  P.  J.,  and  WOODWARD,  J.,  who  dissent 

KELLOCG,  P.  J.  (dissenting).  It  is  immaterial  who  had  the  legal 
title  to  the  goods.  Each  parly  had  an  interest  in  them  as  they  were 
in  the  store,  and  neither  had  a  right  to  remove  them  without  the  con- 
sent of  the  other.  The  defendant,  having  received  the  entire  purchase 
price  except  $650,  forcibly  put  the  plaintiff  out  of  the  store,  and  with 
force  removed  the  goods  therefrom  to  a  place  or  places  unknown  to 
the  plaintiff.  The  goods  so  removed  inventoried  $2,400.  Clearly  this 
was  a  wrongful  taking  from  the  plaintiff  of  property  in  which  he 
was  interested,  and  deprived  him  of  his  beneficial  interest  therein,  and 
made  the  defendant  liable  for  conversion,  unless  he  could  justify  the 
removal.  The  decision  of  the  case  depends  upon  the  facts  to  be  found 
by  the  jury.  I  therefore  favor  reversal. 

WOODWARD,  J.,  concurs. 
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In  ra  HBamrs  guabdianship. 


(Surrogate's  Court,  Bronx  Oounty.   April  27,  1914.) 


Application  for  appointment  to  guardianship  of  Annabel  Henry. 
Application  denied,  with  leave  to  renew  in  proper  jurisdiction. 

SCHULZ,  S.  This  application  should  be  made  to  the  Surrogate's 
Court  of  New  York  County,  where  the  former  guardian  was  appoint- 
ed. C.  C.  P.  §  2475 ;  Laws  1912,  c.  548,  §  9.  •  The  same  is  therefore  de- 
nied, with  leave  to  renew  in  proper  jurisdiction. 


QUAMDtLS  AND  WaBI)  4s>27 — ^APPOnfTUBNT  OF  OUABOUN — JUBZaDIOTIOn. 

Under  Code  <^v.  Proc.  8  2514,  an  application  for  appointment  as  guar 
dlan  of  an  Infant  In  place  of  her  deceased  father,  app<^ted  by  the  surro- 
gate of  the  connty  of  New  York,  should  be  made  to  the  Surrogate's 
Conrt  of  that  county. 

[Ed.  Note. — For  other  cases,  see  Qnardlan  and  Ward,  Cent.  Dig.  H 
86-98.] 

Application  for  appointment  to  the  guardianship  of  Estelle  H.  Dob> 
lin.  Application  denied,  with  leave  to  renew  in  the  proper  jurisdiction. 

SCHUX^,  S.  The  petition  herein  shows  that  prior  to  the  application 
made  theret^  the  father  had  been  appointed  her  guardian  and  is  now 
dead,  and  I  assume  that  this  application  is  for  the  purpose  of  ap- 
pointing a  guardian  of  the  infant  to  succeed  the  deceased  guardian. 
It  does  not  appear  from  the  petition  in  what  jurisdiction  the  father 
was  originally  appointed  guardian,  but  the  memorandum  submitted  by 
the  attorneys  for  the  petitioner  states  that  the  father,  Jacob  Doblin, 
now  deceased,  was  in  his  lifetime  appointed  the  general  guardian  of 
the  infant  by  the  surn^te  of  the  county  of  New  York,  and  I  am  as- 
suming' that  such  is  the  case.  This  court  has  held  in  the  Matter  of 
Guardianship  of  Annabel  Henry,  164  N.  Y.  Supp.  929  (Surrogate's 
Court,  Bronx  County,  April  28,  1914),  that  an  application  such  as  this 
should  be  made  to  the  Surrogate's  Court  of  New  York  county,  where 
the  former  guardian  was  appointed.  Section  2475,  C.  C.  P.,  was  re- 
enacted  by  chapter  443  of  the  Laws  of  1914,  as  section  2514,  C.  C.  P., 
and  is  decisive  of  this  matter. 

The  application  is  therefore  denied,  with  leave  to  renew  in  the  prop- 
er jurisdiction. 
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In  re  STBIN'S  OUAKDIANSUIF. 


(Surrogate's  Gourt,  Bronx  County.   January,  IdU.) 


OUABDIAN  AND  WaBO  «S»27— APPOIlfTinHT— JmUSDIcnOlV. 

Under  Code  CIt.  Proc.  |  ^14,  application  for  appointment  of  suardlsn 
of  an  infant  as  tlie  successor  of  a  guardian  theretoA>re  appt^ted  should 
be  made  to  Surrogate's  Court  which  orlglnaUy  appointed  the  guardian  aod 
subsequently  removed  him. 

[Ed.  Note.— For  other  cases,  see  Qnardlan  and  Ward,  Cent.  Dig.  H 
86-08.] 

Application  for  the  appointment  of  a  guardian  of  Laura  Stein,  an 
infant.  Application  denied^  with  leave  to  renew  in  the  proper  juris- 
diction. 

IJbuis  Burgess,  of  New  York  City,  for  petitioner. 

SCHULZ,  S.  This  is  an  application  by  an  infant  over  the  age  of 
14  years  for  the  appointment  of  her  brottier  as  the  guardian  of  her 
person  and  estate,  to  take  the  place  of  a  guardian  appointed  for  her 
by  the  Surrogate's  Court  of  Kings  county  in  the  vear  1901,  and  re- 
moved by  a  decree  of  said  court,  in  the  year  1914.  Both  the  infant 
and  the  person  whose  appointment  is  prayed  for  now  reside  in  the 
county  of  Bronx,  and  hence  this  court  would  be  the  proper  one  to 
which  the  application  should  be  made,  if  no  guardian  had  heretofore 
been  appointed  for  the  minor.  The  question  presented  is  whether  this 
court  should  entertain  the  proceeding,  or  whether  the  a^^ication 
should  be  made  to  the  Surrc^te's  Court  of  tiie  cotmty  of  Kiz%.«. 
by  which  the  prior  appointment  was  made. 

It  has  always  appeatvd  to  me  to  be  conducive  to  the  orderly  admin- 
istration of  the  ^airs  of  infants  that  ^oceedings  affecting  tfaem  or 
their  estates  should  all  be  brought  in  the  same  forum,  and  I  belie\'e 
that  the  statutory  provisions  permit  this  procedure.  Section  2514  of 
the  Code  provides  as  follows : 

"Jurisdiction,  once  duly  exercised  over  any  nmtter  by  a  Surrogate's  Court. 
accIudiBs  the  subsequent  exercise  of  Jurisdiction  by  another  Surrogate's  Court 
over  the  same  matter,  and  all  its  Incidents,  except  as  otherwise  sfreciallT 
prescribed  by  law.  Where  a  guardian  has  been  dulx  aH>olnted  by,  or  let- 
ters testamentary  or  of  admlnlstraticMi  have  been  duly  Issued  from,  or  «dj 
*  *  *  special  proceeding  has  been  duly  commenced  in.  a  Surrogate's 
Coart  having  jurlsdlctloD,  all  farther  proceedings  to  be  taken  in  a  Surro- 
gate's Court,  with  respect  to  the  same  estate  or  matter,  must  be  taken  In  the 
same  court" 

In  accordance  with  the  views  above  expressed,  and  following  the 
law  as  set  forth  in  the  section  quoted,  I  have  held  that,  where  a  guard- 
ian appointed  by  the  Surrogate's  Court  of  New  York  county  died,  the 
application  for  the  appointment  of  his  successor  should  be  made  to  the 
same  court  (Matter  of  Henry,  164  N.  Y.  Supp,  929;  Matter  of  Dob- 
lin,  164  N.  Y.  Supp.  929);  and  guardians  were  thereafter  appointed 
by  the  Surrogate's  Court  of  New  York  county.  If  these  views  are 
correct,  dien  I  think  they  are  all  the  more  applicable  to  the  matter  now 
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in  question,  for  it  appears  that  in  this  matter  the  Surrogate's  Court  of 
Kings  county  not  cmly  exercised  jurisdiction  originally,  but  also  exer- 
cised jurisdiction  in  removing  the  guardian  originally  appointed.  Sec- 
ton  2563  of  the  Code  i»ovides : 

"Wbere  •  •  •  letters  •  •  •  bare  been  tevokei  by  a  decree  ot  the 
Surrogate's  Oonrt,  tbat  court  hu,  accept  In  a  case  where  tt  Is  othmrlsft 
qiedaUy  prescribed  bj  law,  the  same  poww  to  amoint  a  anecesaor  *  •  * 
as  if  the  letten  had  not  be«i  issned.  *   •   •  " 

Section  17  of  the  Revised  Statutes  (2  R.  S.  153),  being  one  of  the  pro- 
visions from  which  section  2563  of  the  Code  was  derived,  is  as  follows: 

"Upon  anch  remoral  [of  a  guardian]  being  made,  the  sarxogate  may  pro- 
ceed and  appoint  a  new  guardian,  in  the  same  manner  as  If  no  goardlui  had 

been  appointed." 

The  substance  of  this  section  is  practically  the  same  as  that  of  sec- 
tion 2563  of  the  Code  of  Civil  Procedure,  and  the  language,  "as  if  no 
guardian  had  been  appointed,"  is  retained  in  section  2563  in  the  form, 
"as  if  the  letters  had  not  been  issued."  With  this  statute  before  it, 
the  court  in  People  ex  rd.  Delamater  v,  Wanisley,  15  Abb.  Prac.  323, 
said: 

"The  appointment  provided  for  in  this  section  Is  tO  be  made  by  the  surro- 
ii^te  whose  order  of  removal  created  the  vacant?.  *  *  *  It  In  the  na- 
ture of  ft  continuons  proceeding,  before  the  same  officer,  who  having  <mce 
acquired  Jurisdiction  to  appoint  a  gnardlan  for  the  minor,  la  not  to  be  ousted 
of  it  by  the  iremoval  ot  the  minor  to  another  county" — citli^  2  Bevlaed  Stat- 
utes, 223  (i  12),  from  which  section  2G14  of  the  Code  of  ClTll  Procedure  above 
quoted  is  in  part  derived. 

Sections  2644  and  2569  of  the  Code  of  Civil  Procedure  would  ap- 
parently g^ve  the  right  to  the  infant  to  apply  to  this  court;  but  as  a 
guardian  had  heretofore  been  duly  appointed,  and  as  this  is  a  further 
proceeding  taken  in  a  Surrogate's  Court  with  respect  to  the  same  es- 
tate or  matter,  these  sections  must  be  read  in  connection  with  .sections 
2514  and  2563,  and  if  possible  be  harmonized  with  tliem.  All  of  the 
sections  can  be  given  effect,  if  the  latter  are  construed  to  mean  wh^t 
their  langw^  clearly  imports. 

My  attention  has  been  drawn  to  Ex  parte  Bartlett,  4  Bradf.  Sur. 
221,  decided  in  1853,  nine  years  before  the  opinion  in  Matter  of  Peo- 
ple v.  Wamsley  was  rendered,  but  the  provisions  of  tfie  Revised  Stat- 
utes then  ap(^icable,  and  to  which  reference  has  been  made,  were  not 
adverted  to  in  the  opinion,  and  apparently  were  not  urged  before  the 
court.  People  ex  TtH  Delamater  v.  Wamdey  appears  to  me  to  be 
nearer  in  point. 

The  application  is  therefore  denied,  with  leave  to  renew  in  the 
proper  jurisdiction. 
Applicatitm  denied. 


93S 


IM  NBW  ZOBX  SUfPLHlUNX 


(Sur.Ct 


In  re  OT>0NNELL  et  aL 
In  re  BABByS  WnX. 
(Surrogate's  Court,  Kings  County.    May  3,  1917.) 

1.  WnxB  «ss>487{8)— CoHMOtDcnoii— IwAom— Pbopikt  SosnoT  io  Pat- 

MENT — DkCLABATIONB. 

Declarations  of  testatrix  that  she  intended  general  legacies  to  be  a  diai^ 
on  real  estate  are  not  admissible  to  aid  construction  of  will.  In  whidi 
legacies  are  expressed  In  ordinary  terms  of  testamaitarr  art  without 

qualification. 

[Ekl.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {  1027.] 

2.  WiiJa  *=>820(1) — Ljcgacies— Valub  of  Pbopebtt  to  Aid  Constboctioh. 

To  determine  whether  general  legacies  expressed  in  ordinary  terms  of 
testamentary  art  without  qualification  are  to  be  a  charge  on  real  estate, 
the  amount  and  value  of  real  and  personal  pwpertj  at  time  will  wis 
made  may  be  considered. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  2114-2U9.] 

8.  Wills  ^3820(1) — Peopkbtt  Subject  to  Paticknt  op  Gkneral  Lmaciks. 
Where  it  appears  that  testatrix  must  have  known  that  her  personal 
property  after  payment  of  expenses  of  administration  -would  be  insuffi- 
cient for  payment  ot  general  legacies,  It  will  be  presumed  that  she  in- 
tended payment  out  of  real  estate  so  far  as  personal  estate  would  be 
deficient. 

[Ed.  NOC&— For  otber  cases,  see  Wills,  Cent  Dig.  SS  2114-2119.] 

In  the  matter  of  &e  petition  of  Margaret  V.  O'Dcmnell  and  another, 

to  render  and  settle  an  account  as  surviving  executors  of  Margaret 
Barry,  deceased,  opposed  by  general  legatees.  Decree  ordered  in  con- 
formity with  opinion. 

Gwinn  &  Deming,  of  New  York  City  (W.  H.  Dannat  Pell,  of  New 
York  City,  of  counsel),  for  Groves. 
Sarah  Stephenson,  of  Brooklyn,  for  O'Donnell. 
Jacob  I.  Bergen,  of  New  York  City,  special  guardian. 

KETCHAM,  S.  [1,2]  Evidence  of  declarations  of  the  testatrix 
that  she  intended  her  general  legacies  to  be  charged  upcm  her  real  es- 
tate is  not  admissible  as  an  aid  to  the  construction  of  a  will  in  which 
the  general  legacies  are  expressed  in  the  ordinary  terms  of  testamen- 
tary art,  without  qualification.  But  proof  as  to  the  amount  and  value 
of  the  real  and  personal  property  of  the  testatrix,  when  the  will  was 
made,  is  allowable.  It  is  shown  without  contradiction  that  vhea  the 
legacies,  amotuting  to  $1,500  were  given,  she  had  personal  estate  worth 
$1,901.28. 

[3]  The  accountants  correctly  argue  that  she  is  presumed  to  have 
known  the  law,  that  the  normal  source  for  the  payment  of  these  lega- 
cies was  the  personalty,  but  by  like  presumption  she  knew  that  her 
po-sonal  estate  of  $1,900  would  be  decreased  by  Jhe  expenses  of  ad- 
ministraticMi.  The  parents  of  the  legatees,  who  are  executors  of  the 
will  and  the  residuary  legatees  therein,  know  that  the  expenses  have 
been  $686.65,  and  that  their  own  commissions  will  be  $95.  It  cannot  be 
asserted  by  tiiese  executors  that  these  expenditures  were  unreasonable, 
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and'  their  testatrix  may  well  be  presumed  to  have  known  as  much  as  to 
the  amount  of  these  necessary  outlays  as  these  executors  themselves 
have  found  out 

The  claim  of  the  executors,  made  actually  in  their  own  behalf 
against  their  own  children,  is  tiiat  because  the  testatrix,  when  she  gave 
the  children  $1,500,  knew  that  she  had  $1,901.28  in  personal  estate,  of 
which  $1,119.66  would  ordinarily  be  available  for  the  payment  of 
legacies,  she  could  not  have  contemplated  that  her  real  estate  should 
stand  any  part  of  the  burden  of  paying  her  legacies. 

The  rule  on  which  the  accountants  rely  is  that  when  the  circum- 
stances of  the  testator's  estate  at  the  time  of  the  execution  of  the  will 
show  that  the  testator  was  aware  that  his  personally  was  enough  to 
pay  his  general  legacies,  it  cannot  be  said  that  he  intended  that  any 
part  of  them  should  be  chai^[eaUe  upon  his  real  estate.  By  the  con- 
verse of  this  rule,  it  must  be  found  that  the  intention  of  the  testatrix 
evidenced  by  her  will,  when  read  in  the  light  of  her  actual  surround- 
ings, was  that  the  real  estate  of  which  she  might  die  seised  was  to  pay 
her  general  legacies  so  far  as  her  personal  estate  should  be,  deficient 
for  5»at  purpose. 

A  decree  should  be  entered  in  conformity  with  these  views. 


Taxation  <9=»S75(£) — Tbanbfer  Tax— Bbotheb  and  Sisns. 

Tax  Lew.  f  221a,  as  added  by  Laws  1811,  c.  732,  flxlng  the  tax  rate  and 
exemptions  upon  transfers  to  a  "brother,  sister,"  or  any  chi\A  adopted  as 
mch,  etc..  does  not  maJce  a  bequest  from  a  nataral  son  of  foster  parents 
to  their  adopted  cblld  taxaMe  as  bequests  to  a  natonil  brotber  ot  stater. 

[Ed.  27ote. — For  other  cases,  see  Taxation,  Oent  Dig.  |  1691.] 

In  tiie  matter  of  the  transfer  tax  on  the  estate  of  Robert  Benson, 
deceased.  On  at^lication  for  reargument.   Application  denied. 
For  former  opinion,  see  163  N.  Y.  Supp.  670. 

Bowers  &  Sands,  of  New  York  City  (Frank  H.  Sincerbeaux,  and 
Paul  E.  Whitten,  both  of  New  York  City,  of  counsel),  for  executors. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  State  CJomptroUer. 

FOWLER,  S.  This  is  a  motion  by  the  executors  for  reaigument 
and  for  permissicm  to  file  supplemental  proof  of  the  adoption  of  Har- 
riet Goodwin  Brown  by  the  decedent's  mother.  The  abs^ce  of  such 
proof  was  one  of  the  reasons  for  the  conclusion  at  which  I  arrived  in 
the  decision  heretofore  rendered  by  me.  Matter  of  Benson,  163  N.  Y. 
Supp.  670.  The  supplemental  affidavits  filed  with  the  petition  show  that 
Harriet  Goodwin  Brown  was  adopted  by  the  decedent's  mother  in 
conformity  with  the  laws  of  this  state. 
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Owing  to  a  misunderstanding  (which  is  satisfactorily  exi^ained  in 
the  moving  papers),  the  attorneys  for  the  executors  did  not  file  a  brief 
when  the  appeal  from  the  order  assessing  a  tax  was  argued  before  me. 
Hiey  now  bring  to  my  attention  the  case  of  Carpenter  v.  Buffalo  Gen. 
Elec.  Co.,  213  N.  Y.  101,  106  N.  E.  1026,  Ann.  Cas.  1916C.  754,  and 
contend  that  it  is  cwitroUing  upon  the  question  presented  by  the  appeal 
of  die  state  comptroller.  In  that  case  it  was  held  that  the  sisters  of 
the  foster  parent  were  the  next  of  kin  of  an  adopted  child  for  the  pur- 
pose of  bringing  an  action  to  recover  damages  for  the  alleged  negli- 
gence of  the  defendant  in  causing  his  death.  The  peculiar  circum- 
stances of  that  case  would  seem  to  limit  it  as  an  authority  to  the  facts 
there  presented.  I  do  not  understand  that  it  is  an  authority  for  the 
proposition  that  an  adopted  child  inherits  from  the  natural  children  of 
the  foster  parents  in  the  same  manner  and  to  the  same  extent  as  the 
natural  brothers  and  sisters  of  such  children,  nor  do  I  believe  that  it 
was  the  intention  of  the  Legislature  to  embrace  within  the  signification 
of  the  words  "brother,  sister,"  in  section  221a  of  the  Tax  Law,  ai  per- 
aon  l^;ally  adopted  by  the  parents  of  a  decedent  so  as  to  mak&  a  be- 
quest from  a  natural  child  of  the  foster  parents  to  such  adopted  chUd 
taxable  at  the  rate  prescribed  for  bequests  to  natural  brothers  or  sis- 
ters. 

The  application  for  a  reai^ument  is  denied. 


(98  Hisc.  Bep.  SOO) 

In  re  ABBET. 

In  re  WHITE'S  WILL. 
(Snrrogate's  Court,  Kings  County.    January,  1917.) 

1.  PEBPETurriBB  «»4(16) — TBUaTB—LnnTATioH— Statdtk. 

Beal  Proper^  Law  (Gonaol.  Laws,  c.  50)  S  43.  providing  tliat  whov 
a  remalDder  la  limited  oa  more  than  two  saecesslTe  estates  for  Ufie,  all 
the  life  estates  subseQuent  to  those  of  the  two  persons  Bxst  entttled 
thereto  shall  be  void,  and  on  the  death  of  those  pCTsons,  the  remaindw 
shall  take  effect  as  If  no  other  life  estates  had  been  created,  appltcatde 
to  limitations  of  future  or  contingent  interests  In  personal  property,  re- 
lates only  to  legal  estates,  and  is  not  available  for  the  interpretation 
of  u  trust. 

[Ed.  Note. — For  other  cas^  see  Perpetuities,  Cent  Dig.  H  31i  32. 
85,  86.] 

2.  WlLM  *»81 — CONSTBUCnON — SKPABATION  OF  iKVAtlD  pBOVISIOITS. 

When  the  several  parts  of  a  will  are  so  Intermingled  or  luterd^iendaat 
that  the  bnd  cnniiot  be  separated  from  the  good,  the  will  mast  fail  al- 
together ;  but  where  it  Is  possible  to  cut  out  the  Invalid  provisions,  so  as 
to  leave  Intact  the  parts  that  are  valid,  and  to  preserve  the  general  plan 
of  the  testator,  such  a  con8tnictio&  will  be  adopted  as  wUl  prevtaoit 
partial  or  total  intestacy. 

iEd.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  H  201,  2012.}  ' 

8.  Wills  iSssSl— Testamemtabt  Tbust— Constbuction— LmiiAxioNS. 

Where  testntor  devised  an  entire  estate  to  trustees  to  pay  the  income 
to  his  wife  for  life,  and  on  her  death  before  th^r  daughter  to  pay  the 
income  to  the  daughter  for  life,  and  on  the  death  of  the  wife,  and  of  the 
daughter  wttboat  issue,  to  pay  the  -estate  to  his  1^1  rqacsentattres 
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tbfli  IMug,  a  eodldl,  rerofeliiK  tbe  bequest  to  bts  legal  representatlTes 
and  directing  that  if  his  aon-ln-law  Hurived  testator's  daughter  the  In- 
come Bbonld  be  paid  to  him,  ai^  on  his  death  to  testator's  legal  repre- 
sentativea,  «o  ter  as  it  sou^t  to  extend  Uie  trust  for  a  third  life,  was 
void,  thoa^  the  ptoTislon  stuqtending  the  trust  estate  £or  two  lives  was 
TsUd. 

tEd.  Note.— For  other  cases,  see  Wills.  Cent  Dig.  H  201,  2XXi,} 

4.  Wnxs  «=»686{2)— TBBTAMraTABT  TBrar^TBUsr  ruwn. 

In  such  case,  the  trust  fund  ehonld  remain  in  the  hands  of  the  trustees 
during  the  life  of  testator's  daughter,  and  upon  her  death  any  party  In 
interest  may  apply  for  further  direction  as  to  the  trust  fund. 

[Ed.  Note.— For  other  cases,  see  WiUs.  Cent.  Dig.  f  1632.] 

Proceedings  on  the  judicial  settlement  of  tfie  account  of  Frank  R. 
Abbey,  as  surviving  executor  of  and  trustee  under  the  will  and  codi- 
cil of  Sylvanus  T.  White,  deceased.    Decree  entered. 

George  V.  Brewer,  of  Brooklyn,  for  executor  and  trustee. 
George  S.  Ingraham,  of  Brooiklyn,  for  Anna  Bertha  Rice  and  Mar- 
jorie  M.  Rice. 

William  Seward  Allen,  of  New  York  City,  for  Frances  Louise  Allen. 
William  J.  Mahon,  of  New  York  City,  special  guardian  for  Eleanor 
Brown,  Frances  Brown,  and  Otis  Overton,  infants. 

KETCHAM,  S.  The  will  under  which  this  accounting  is  made  con- 
tains a  devise  of  the  testator's  estate  to  trustees,  among  other  thii^, 
for  the  following  purposes : 

"To  pay  the  income  received  therefrom  to  my  wife,  Ella  Louise  White,  for 
and  during  her  natural  life.  In  the  event  of  the  death  of  my  said  wife  be- 
fore my  daughter,  Frances  Louise  Abb^,  then,  to  pay  all  tbe  income  received 
from  snid  estate  to  my  said  daughter  E^nces  XauIbs  Abbey,  for  and  during 
her  natural  life.  In  the  event  of  the  death  of  my  said  wife,  and  of  my  said 
daughter  without  issae,  then  I  direct  that  my  said  estate  be  paid  to  my 
le^  r^resentatlTes  then  ttTing." 

This  was  modified  by  the  codicil,  which  reads  as  follows: 

"I  hereby  revoke  that  portion  of  the  above  wUl  giving  my  estate  to  my 
I^al  r^resentatives,  and  do  hereby  will  that  In  case  my  son-in-law  Frank 
R.  Abbey  survive  his  wife  <Frances  Louise  Abbey),  my  daughter,  that  in 
that  event  the  entire  income  of  my  estate  be  paid  to  the  snId  Frank  R,  Abbey, 
and  at  his  death  my  estate  be  paid  to  my  legal  representatives  then  living." 

[1]  The  construction  of  the  will  and  codicil  is  not  controlled  by  sec- 
tion 43  of  the  Real  Property  Law,  which  provides: 

"  •  •  •  Where  a  remainder  shall  be  limited  on  more  than  two  suc- 
cessive estates  for  life,  all  Uie  life  estates  subsequent  to  those  of  the  two 
persons  first  entitled  thereto  shall  be  void,  ei^  uu  the  death  of  those  per- 
sons, tbe  ranainder  shall  take  effect,  in  the  same  manner  as  If  no  otiier 
Ufa  estates  had  been  created." 

This  secticm  is  made  applicable  to  limitations  of  future  or  contin- 
gent interests  in  personal  property  (Pers.  Prop.  Law  [ConsoL  Laws,  e. 
41]  §  11),  but  it  relates  only  to  legal  estates,  and  is  not  available  for 
the  interpretation  of  a  trust.  La  Farge  v.  Brown,  31  App.  Div.  542,  52 
N.  Y.  Supp.  93,  and  cases  cited. 

[2]  But  the  instruments  under  examination  present  a  typical  case 
for  the  application  of  the  rule : 
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"Wben  Che  sereral  parta  of  a  wUl  ore  m  tatermlDsled  or  InteMepoident 
taiat  the  bad  cannot  be  separated  from  the  good,  the  wlU  mnst  tall  altogeth- 
er ;  but  when  It  Is  p<»sible  to  cut  out  the  Invalid  provtelons,  bo  as  to  leave 
Intact  the  parts  that  are  valid,  and  to  preserve  the  general  plan  of  the  tes- 
tator, such  a  constmctlon  will  be  adopted  as  will  prevent  intestacy,  ^tber 
partial  or  total,  as  the  case  may  be."  KaUsh  v.  Kallsh.  166  N.  ¥.  868.  375, 
69  N.  E.  &Vl,  819,  c(»taiiiiiig  a  gmeral  oollectlon  ot  antboritlai  tm  tbe  sub- 
ject 

See,  also,  treatment  of  the  Kalish  Case  in  15  N.  Y.  Ann.  Dig.  1218. 

["3,  4  ]  There  remain  serious  questions  as  to  the  ultimate  destination 
of  the  remainder  in  this  trust,  but  these  cannot  be  now  considered.  It 
is  enough  if -the  decree  shall  proceed  upon  a  finding  that  the  provisions 
of  the  codicil,  so  far  as  they  seek  to  extend  the  trust  for  a  third  life, 
are  void ;  that  the  provisions  of  the  will  by  which  the  trust  estate  is 
suspended  for  two  lives  are  valid,  and  that  the  fund  must  remab  in 
the  hands  of  the  trustee  during  the  life  of  the  beneficiary,  Frances 
Louise  Abbey.  Upon  the  death  of  the  last-named  beneficiaiy  any  party 
m^  apply  for  further  direction  with  respect  to  the  fund. 

Decreed  accwdingly. 


(98  Misc.  Bep.  5O0) 

Id  re  WOHLBHS  et  aU 
In  re  KOPITS  WILL. 
(Surrogate's  Court,  Kings  County.  January,  1917.) 

1.  Guardian  and  Wabd  «=5ll— sTestambntabt  Goabdian — APPoiNnraNT. 

Under  a  will  making  the  princli^al  of  a  legacy  payable  to  a  son  at  30, 
and  ^vlug  hlzn  a  share  of  the  residuary  estate  payable  at  25,  an  attempt- 
ed appointment  of  executors  as  guardians  of  his  property  was  valid  as 
to  his  Interest  under  the  will,  but  was  effectual  only  during  his  minority. 

[Ed.  Note— For  other  cases,  see  Guardian  and  Ward,  Cent.  Dig.  SJ 
34r-39.1 

2.  Guardian  and  Ward  ^»11 — Testauentart  Guardianship. 

Under  a  will  giving  a  legacy  to  a  son,  payable  at  80,  and  a  legacy  to  a 
granddaughter  payable  at  18,  and  to  each  of  them  one-third  of  the  resldae 
payable  to  each  at  26,  an  attempted  appointment  of  the  executors  to  be 
guardians  of  the  pn^r^  of  the  am  and  granddaughter,  as  to  the  son 
beyond  bis  minority  and  as  to  the  daughter  for  any  period,  was  not  a 
tme  testamentary  guardianship,  though  yet  there  was  the  gift  of  a 
power  over  tbe  legacies  to  both,  defined  by  the  duties  onUuirlly  Inddoit 
.  to  a  testamentary  guard! amhlp. 

[Ed.  Note.— For  other  cases,  see  Guardian  and  Ward,  Omt.  Dig.  g 

3.  Guardian  and  Ward  4=954 — mcBTAMENTASr  GxrASDiANSHip — Povkks. 

In  such  case,  and  during  the  son's  minority,  his  testamentary  guard- 
ians were  entitled  to  receive  the  payments  of  interest  on  the  legacy  to 
him,  and  the  personalty  bequeathed  to  him,  but  In  other  respects  the 
guardians  had  only  a  power  In  trust  to  care  for  moneys  or  property  pay- 
able to  the  infants  before  the  time  fixed  called  for  the  payment  of  the 
principal  of  their  legacies. 

[Kd.  Note. — For  other  cases,  see  Guardian  and  Ward,  Cent.  Dig.  fj 
242-253.] 

4.  Wills  ©=3681(2) — Testahkntart  Trust — Power  or  Executors. 

Under  a  will  creating  a  testjimentary  trust  in.  executors,  the  trust  pow- 
ers adhere  to  them  personally,  and  not  In  any  representative  capacity, 
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and  ahonld  be  ezendsad  by  tbem  as  Incidental  to  their  duties  as  execu- 
tors. 

pSd.  Mote.— For  other  cases,  see  Wills,  Oeqt.  Dig.  ff  1612,  16Ut.] 

QVAXDJAS  AND  WAXD  «3333 — TBSTAICBITTABT  OUABDIANSHIF — DUTIES. 

Under  a  testamentary  guardianship  reposed  In  executors,  they  should 
pay  to  themselves  as  guardians,  upon  pvo^r  securltyf  the  income  of  a 
legacy  to  a  son  during  his  minority  wardship,  and  should  deUrer  to 
themselTes  the  personalty  bequeathed  to  him. 

[Ed.  Note^For  other  caaea,  see  Guardian  and  Ward,  Cent  Dig.  H 
142-161.] 

6.  Wnxs  «a»29S— LBSAons— PowBB  of  Bnorrtoss. 

Under  a  wlll  giving  legacies  to  a  son  and  granddaughter,  the  execu- 
tors should  bold  such  sums  until  payment  thereof  should  become  due,  at 
which  time  any  party  In  IntCTeet  might  apply  on  foot  of  the  decree  di- 
recting such  payment  for  further  direction. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  fi  686-689J 

Proceedings  by  Peter  N.  Wohlers  and  Lcmis  Weber  to  render  and 
settle  their  accounts  as  executors  of  the  last  will  and  testament  of  Ida 
M.  Kopf,  deceased.  I)ecrce  made. 

Lester  Harrisson,  of  New  York  City,  for  executors, 
William  J.  Mahon,  of  New  York  City,  special  guardian. 

KETCHAM,  S.  The  will  contains  a  gift  to  a  son  of  $6,000,  with  a 
demonstrated  source  of  payment,  and  with  the  following  provision: 

"Which  prindpal  sum  shall  be  payable  to  him  when  he  reaches  the  age  of 
thirty  years,  and  in  the  meantime,  the  income  or  Interest  upon  the  said  prin- 
cipal sum  shall  be  paid  to  my  son  each  six  months." 

A  like  gift  is  made  to  a  granddaughter,  as  to  which  it  is  provided 
that  the  "principal  and  interest  shall  be  payable  to  her  when  she  reach- 
es the  age  of  eighteen  years." 

Each  of  these  l^^tees  is  given  one-third  of  the  residue  of  the  testa- 
tor's estate,  with  the  direction  that  "such  one-third  share  of  the  princi- 
pal and  interest  shall  be  payable"  to  die  son  "when  he  reaches  the  age 
of  twenty-five  years"  and  the  other  one-third  shall  be  payable  to  the 
granddaughter  "when  she  reaches  the  age  of  twenty-five  years." 

The  will  then  attempts  tiie  appointment  of  two  persons  named  "to 
be  guardians  of  the  property  of  my  son  and  my  granddaughter  herein- 
before mentioned  until  they  shall  reach  the  respective  ages,"  and  in  a 
separate  paragraph  the  same  persons  are  appointed  executors  of  the 
will. 

[1]  Doubtless,  the  appointment  of  guardians  of  the  son  is  valid  as 
to  &e  interest  which  the  son  derives  from  the  will,  but,  of  course,  is 

effectual  only  during  the  son's  minority. 

[2]  Neither  as  to  the  son  beyond  his  minority,  nor  as  to  the  grand- 
daughter for  any  period,  is  the  attempted  appointment  of  any  effect  to 
produce  a  true  testamentary  guardianship ;  but  there  is  still  the  gift  of 
a  power  over  the  legacies  of  t»th  the  son  and  the  granddaughter,  which 
power  is  measured  and  defined  by  the  duties  ordinarily  incident  to  a 
testamentary  guardianship.  Matter  of  Kello^,  187  N.  Y.  355,  80  N. 
E.  207, 13  L.  R.  A.  (N.  S.)  288;  Matter  of  Scoville,  72  Misc.  Rep.  310, 
131  N.  Y.  Supp.  205;  Matter  of  Poock,  N.  Y.  I,.  U  June  2,  1915. 
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[3]  During  the  minority  of  the  son  it  is  apparent  that  his  testamen- 
tary guardians  are  entitled  to  receive  the  semiannual  payments  of  in- 
terest upon  the  legacy  of  $6,000,  as  well  as  the  personal  chattels  which 
are  bequeathed  to  him. 

In  aU  other  respects  the  persons  indicated  as  guardians  have  only  a 
power  in  trust  to  care  for  any  and  all  moneys  or  property  which  by  the 
terms  of  the  will  shall  become  payable  to  the  infants  before  the  expira- 
tion of  the  time  which  the  instrument  has  set  for  the  payment  of  the 
principal  of  the  gifts. 

[4]  The  powers  in  trust  contained  in  the  will  adhere  to  the  donees 
personally,  and  not  in  any  representative  capacity,  and  they  should  be 
exercised  by  them  as  incidental  to  their  duties  as  executors,  if  any  oc- 
casion for  the  exhibition  of  such  powers  shall  arise. 

[6j  8]  Questions  of  construction  remain  which  are  not  necessary  to 
the  formulation  of  the  decree  in  this  accountii^.  It  will  stiffioe  if  the 
direction  be  that  the  executors  pay  to  themselves  as  guardians,  upon 
proper  security,  the  income  of  the  $6,000  legacy  during  the  minority  of 
the  son,  and  deliver  to  themselves  the  bequeathed  c^ttels;  that  they 
hold  as  executors  the  sums  bequeathed  to  the  son  and  granddaughter 
until  under  the  terms  of  the  will  payment  of  such  sums,  or  any  part 
thereof,  shall  become  due,  and  that  upon  such  event  any  party  may 
apply  upon  the  foot  of  this  decree  for  further  direction. 

Decreed  accordingly. 


1.  Exsonmu  ahd  AMaaxneaxvam  <aw4B  ■  Tgoar  Psopebtt  as  Pabt  w  Es- 
tate. 

Where  deceased  had  ooTeDanted  to  bold  In  trust  certain  nKmey,  It  will 
be  presumed  that  he  did  so  In  the  absence  of  contrary  showing,  and 
upon  his  death  before  determination  of  trust  beneficiaries  had  a  prc^iertj 
right  In  sudi  fund  In  the  same  mannw  as  though  the  fund  had  been 
assigned  to  them,  and  the  mooey  did  not  become  a  part  of  deeeoaed's 
estate. 


[£d.  Note.— For  other  cases,  see  Exeaitors  and  Adininlatraton,  Gent 
Dig.  f§  206,  807.] 


2.  Wills  ®=3781 — Devise  to  Cbeditobs — Electiob. 

Where  testator  provides  by  ^vill  for  a  creditor  as  a  discharge  of  debt, 
creditor  may  elect  to  prosecute  his  claim,  or  accept  the  teBtamentarj" 
provision;  but  bis  Interest  In  either  event  Is  enforceable  against  the 
estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  §S  2013-2017.] 

3.  Wills  ®=>800— Devise  to  BENEriciABT  of  Trust— Election— Bfteot. 

Where  beneficiary  of  a  trust  has  an  election  between  his  property  right  • 
in  trust  assets  held  by  testator  and  a  testamentary  provlsloa  In  lien  at 
the  trust,  bis  acceptance  of  the  latter  is  not  a  gift,  but  merely  a  release 
of  the  trust  liability ;  and  where  the  trustee  Is  also  executor,  he  merel? 
closes  the  trust  account  in  capacity  of  trustee,  and  It  will  be  presumed 
that  amount  paid  is  derived  from  the  trust  fund,  and  not  t^tator's  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  SS  2074-2076.] 
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4.  Taxation  *=aSSO — TSAnanE  bt  Will — Commutation  ov  TBtrer  Ftmo. 

Where  testator  had  covenanted  to  hdA  ?15,000  In  trust,  and  directed 
in  his  will  tliat  his  executors  should  carry  out  the  trust,  and  "recommend- 
ed" a  substituted  agreement  by  which  shares  of  stock  were  to  be  held 
subject  to  the  same  trust  to  fulfill  the  obligation,  if  accepted  by  beoeti- 
dary,  and,  If  not  accepted,  making  a  gift  of  the  property  to  other  per- 
aons,  and  the  snbstltatc^  asreement  being  ajccepted  1^  benefidariea,  the 
sabstltuted  secniltles  held  not  subject  to  transfer  tax,  It  not  being  a 
gift,  but  a  mere  commutation  c£  the  trust.  It  being  presumed  that  the 
amount  payable  came  from  the  tnist  fund,  and  not  from  testator's  estate, 
and  it  was  Immaterial  that  amount  agreed  upon  was  more  than  necessary 
to  a  close  ohserration  of  the  trust. 

[EkL  Note^For  other  cases,  see  Taxation,  Gent  Dig.  S8  1703,  17(H.l 

5.  Ta:xatxoh  «s»880— TRAirsnB  bt  Wnx— AioifoiinTON  to  CoicFBoiaaB  Dis- 


A  mere  admonition  In  a  will  to  compromise  a  dispute  between  testator 
and  others  cannot  be  taxed  as  a  legacy,  nor  the  transfer  of  assets  made 
in  consideration  of  such  compromise. 

[Ed.  Note.™ For  other  cases,  see  Taxation,  Cent.  Dig.  §3  1708,  1704.1 

In  the  matter  of  appraisal  of  the  property  of  William  H.  Hamilton^ 
deceased,  under  the  Transfer  Tax  Act  (Consol.  Laws,  c.  60,  §§  220- 
245).  From  an  order  fixing  transfer  tax,  the  executors  appeal.  Or- 
der modified. 

Henry  B.  Corey,  of  New  York  City,  for  executors  and  trustees. 
Marcus  B.  Campbell,  of  Brooklyn,  for  state  comptroller. 

KETCHAM,  S.  The  executors  appeal  from  the  order  fixing  the 
transfer  tax,  so  far  as  a  tax  is  thereby  imposed  upon  interests  claimed 
to  have  passed  to  Josephine  C.  Haslam  and  Frederic  M.  Haslam  up- 
on the  death  of  the  decedent.  The  appellants  contend  that  these  in- 
terests represent  benefits  which  were  secured  to  the  persons  above 
named  by  a  deed  of  trust  made  by  the  decedent,  and  that  in  the  pos- 
session and  enjoyment  of  the  same  they  are  not  the  recipients  of  a 
taxable  transfer.  The  comptroller  does  not  assert  that  the  interests 
establislied  by  the  deed  of  trust  are  subject  to  the  tax,  but  he  does  in- 
sist that,  pursuant  to  the  decedent's  will,  the  beneficiaries  have  accept- 
ed  from  the  executors  a  provision  from  the  decedent's  estate  more 
favorable  to  them  than  the  trust  provision,  and  that  the  transfer  thus 
effected  is  within  the  rule  that,  where  a  bequest  or  devise  is  made  for 
the  purpose  of  paying  a  debt,  the  devise  or  bequest,  if  accepted  by  the 
person  to  whom  the  debt  was  due,  becomes  taxable. 

On  March  20,  1901,  the  decedent  entered  into  an  agreement  with 
Frederic  Haslam,  who  was  the  husband  of  Josephine  Haslam  and 
the  father  of  Frederic  M.  Haslam.  This  agreement  recited  that  the 
parties  thereto  were  engaged  in  business  under  the  firm  name  of  Fred. 
Haslam  &  Co.  By  it  Frederic  Haslam  assigned  to  the  decedent  all 
his  interest  in  the  business  of  the  said  firm,  and  the  decedent,  for 
abundant  consideration  to  him  moving,  covenanted  that,  upon  the 
death  of  Frederic  Haslam,  he  would  hold  $15,000  in  trust  to  pay  the 
income  thereof  to  Josephine  during  her  life,  and  upon  her  death  to  pay 
the  principal  sum,  or  so  much  thereof  as  might  then  remain,  to  Fred- 
eric, the  younger.  The  decedent  was  authorized  by  the  agreement  to 
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allow  the  said  principal  to  remain  in  the  business  of  Fred.  Haslam  & 
Co.,  "in  which  case  it  should  be  a  first  lien  upon  all  die  assets  of  the 
said  business  and  should  bear  interest  at  the  rate  of  five  (5%)  per 
cent"  He  was  authorized  to  pay  to  Josephine  sudi  part  of  ^e  i»^nci- 
pal  as  he  might  deem  necessary.  The  instrument  ppoiaded  that,  if 
the  decedent  "should  die  prior  to  the  determination  of  the  said  trust, 
leaving  a  will,  his  executor  therein  named  should  become  a  substituted 
trustee  fo^  the  purpose  of  carrying  out  the  provision  of  the  agreement, 
and  should  be  bound  by  all  the  covenants  of  the  trustee  therein  con- 
tained." 

Frederic  Haslam  thereafter  died.  The  will  of  the  decedent  indi- 
cates that  this  event  occurred  before  February  18,  1914,  and  that  be- 
fore that  date  the  corporation,  "Fred.  Haslam  &  Co.,  Incorporated** 
was  formed  for  tfie  continuance  of  the  business  above  mentioned. 
The  will  contained  the  following: 

"Third.  In  view  of  my  existing  obligations  eiielng  ont  of  the  so-called  'Has- 
lam trust  agreement,'  by  the  terms  of  which  I  have  agreed  to  pay  Mrs. 
Jos^hlne  Haslam  the  sum  of  one  thousand  dollars  (¥1,000)  each  and  every 
year  daring  her  lifetime,  and  upon  her  decease  to  pay  the  snm  of  fifteen 
thousand  dollars  (¥15,000)  to  her  boo  Frederic  M.  Haslnm,  I  autfaorixe.  em^ 
power  and  direct  my  esectitors  and  trustees,  hereinafter  appointed,  to  set 
apart  out  of  my  estate  so  much  thereof  as  will  produce  an  annual  Income 
amounting  to  the  said  sum  of  one  thousand  dollars,  and  to  hold  the  same  in 
tmst  for  the  following  uses  and  purposes:  First.  To  pay  the  said  income 
to  the  said  Josephine  Haslam  in  compliance  with  the  terms  of  the  said 
agreement  yearly  during  her  lifetime,  and  at  her  death  to  pay  Frederic  M. 
Haslam  the  sum  of  fifteen  thousand  dollars  ($1S,000)  in  full  settlement  and 
dlschai^  of  all 'the  otAlgations  of  the  said  agreement 

"Fourth.  But  It  is  my  wish  that  the  fund  thus  set  apart  shall.  If  it  is 
legally  possible,  consist  ci  fifteen  hundred  (1,500)  sbaies  of  the  par  value  of 
ttteea  thousand  dollars  of  tbe  corporation  of  Fred  Haslam  ft  Go.*  Inc..  wMrb 
said  shares  shall  be  held  by  my  trustees  In  trust,  first,  to  pay  to  Josephine 
Haslam  the  annual  dividend  up  to  one  thousand  dollars  thereof  during  her 
lifetime,  the  principal  thereof  to  go  to  the  said  Frederic  M.  Haslam  npcm  the 
death  of  his  mother,  in  full  payment  and  satisfaction  of  all  claims  against 
me  or  my  estate,  and  In  full  discharge  of  all  the  obligations  of  the  Haslam 
trust  agreement  hereinbefore  referred  to,  and  to  be  free  from  any  transfer 
tax.  If,  however,  the  Income  or  dividends  of  tiie  said  stock  shall  not  be  sof- 
flcient  to  pay  said  Josephine  Hadam  the  full  annual  snm  of  one  tlioiiaand 
dollars  as  provided  by  said  agreement,  my  said  trustees  eihall  make  up  and 
pay  the  difference  between  the  dividends  or  Income  thereof  and  the  said 
amount  of  one  thousand  dollara  from  the  dividends  or  income  of  the  re- 
mainder of  the  stock  held  by  theai  in  tnist  as  hereinafter  provided;  and  I 
recommend  that  as  soon  as  practicable  after  my  decease,  an  agreement  be  en- 
tered Into  between  said  Josefihlne  Haslam  and  Frederic  M.  Haslam  and  my 
wife  Alice  A.  Hamilton  and  my  executors  and  trustees,  under  which  such  an 
arrangement  may  be  legally  established  and  carried  out  by  written  agreement 
between  the  parties. 

"Fifth.  In  the  event  that  t3ke  said  Jos^hlne  HuUun  and  Fredwlc  M. 
Haslam,  or  either  of  th^,  shall  not  approve  of  the  method  proposed  bj  me 
in  paragraph  "Fourth"  of  this  wlU  for  the  settlement  of  the  claim  arising 
out  of  the  Haslam  trust  agreement,  then  and  in  that  event.  I  give  and  be- 
fiueath  the  said  fifteen  hundred  shares  of  stock  in  the  corporation  Fred  Has- 
lam ft  Co.,  Inc.,  to  Clara  L.  Hamilton  and  Heni7  B.  Corey,  as  trustees, 
nevertheless,  for  the  following  uses  and  purposes:  First:  To  pay  over  the 
dividends  and  income  thereof  to  my  wife  Alice  A.  Hamilton  during  the  twui 
of  her  natural  life,  and  upon  her  death  to  pay  over  tbe  dividends  and  ii>come 
thereof  to  my  sister  Clara  L.  Hamilton  during  the  term  of  her  natural  life, 
and  at  her  death  I  give  and  bequeath  the  principal  of  said  ahazee  to  ffxedr 
eric  H.  Haslam  absolutely  for  his  sole  use  and  benefit  f orerer.** 
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On  January  26,  1916,  an  agreement  was  made  to  whidi  the  execu- 
tors and  beneficiaries  of  the  trust  were  parties  whereby  it  was  cove- 
nanted that  the  executors  and  trustees  should  set  apart  and  hold  $17,- 
000  of  the  par  value  of  the  stock  of  the  said  corporation  upon  trust  to 
pay  the  income  thereof  up  to  $1,000  to  Josephine  during  her  life,  and 
upon'  her  death  to  transfer  the  stock  to  Frederic.  It  was  therein  pro- 
vided that,  if  the  said  stock  should  be  of  a  greater  value  than  $15,000, 
the  trustees  should  transfer  (to  Frederic  M.  Haslam)  only  so  much  of 
the  said  trust  fund  as  should  be  of  the  value  of  $15,000.  The  agree- 
ment contained  the  release  of  - Josephine  and  Frederic  of  any  claims 
arising  under  the  earlier  trust  agreement,  or  by  reason  of  the  selec- 
tion and  setting  aside  of  the  stodc  as  the  trust  fund  contemplated  by 
the  later  agreement. 

[1]  It  must  be  presumed  that,  upon  the  death  of  Frederic  Haslam, 
the  elder,  the  decedent  did  set  aside  and  hold  the  sum  of  $15,000  in 
trust  in  accordance  with  his  covenants  so  to  do.  That  was  his  duty, 
and  in  the  absence  of  proof  on  the  part  of  the  comptroller  affirmativel> 
showing  the  trustee's  failure  in  duty,  it  will  be  found  that  all  things 
were  done  by  him  with  due  regard  for  the  trust  which  he  had  assumed. 
He,  therefore,  died  holding  $15,000  in  trust  for  the  beneficiaries,  Jose- 
phine and  Frederic.  Between  them  and  all  persons  in  privity  with  the 
estate,  not  only  did  this  sum  constitute  a  trust  fund  isolated  from  his 
personal  funds,  but  at  his  death  the  beneficiaries  had. a  property  right 
in  that  fund.  This  right  was  equitable,  but  was  no  less  theirs  by  a 
transfer  effectuated  in  his  lifetime  than  if  it  had  been  a  legal  right  as- 
signed to  them  and  taken  into  their  possession.  Thus  the  trust  fund 
formed  no  part  of  the  estate  of  which  the  testator  died  possessed. 
While  he  held  it  in  legal  possession,  he  held  it  only  as  trustee,  and  the 
ownership  thereof,  beneficial,  but  none  the  less  vested,  was  in  Josephine 
and  Frederic  Haslam. 

The  Comptroller  cites  the  Matter  of  Gould,  156  N.  Y.  423,  51  N.  E. 
287.  There  the  testator,  in  his  will,  confessed  an  indebtedness  to  his 
son  and  liquidated  the  amount  thereof  as  $5,000,000.  He  then  direct- 
ed that  the  sum  so  fixed  be  paid  by  the  delivenr  to  the  son  of  a  sum  in 
cash  and  certain  securities  specified.  It  was  found  as  a  fact,  and  ac- 
cepted by  the  courts,  that  the  indebtedness  was  actual  and  subsisting, 
and  the  Court  of  Appeals  regarded  it  as  established  that  the  purpose 
of  the  testator  was  to  discharge  his  debt  to  his  son.  It  was  held  that 
when  the  son  elected  to  accept  the  provision  of  the  will,  rather  than  to 
assert  his  claim  as  a  creditor  of  the  estate,  he  received  a  taxable  trans- 
fer. In  the  opinion  of  the  court  Parker,  C.  J.,  says : 

"He  [tlie  son]  could  have  refiieed  compensation  in  this  manner,  and  bad 
be  done  so  whatever  stun  he  might  hare  recovered  against  tbe  estate  under 
the  agreement  with  his  father  would  not  have  been  taxable  unUer  the  Tax- 
able Transfer  Act,  for  there  would  have  been  In  auch  case  no  transfer  by 
will.  This  he  did  not  do,  but  instead  elected  to  accept  a  transfer  of  a  cer- 
tain amount  of  money,  bonds,  and  stocks  under  the  will  In  compensation  for 
bis  services,  and  the  question  is:  Is  the  money  and  property  thus  trans- 
ferred taxable?  To  tbat  question  tbe  statute  must  furnish  the  answer. 
*  *  *  It  matters  not  ffhat  the  motive  of  a  transfer  by  will  may  be,  wheth- 
er to  pay  a  debt,  discharge  acme  moral  lybllgatlon,  or  td  benefit  a  relative 
for  whom  the  testator  witertalns  a  strong  affection,  If  tb»  devise  or  bequest 
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be  accepted  by  the  beoefldary,  the  tranBfcr  Is  made  by  will,  and  the  state  by 
the  statute  In  question  makes  a  tax  to  impinge  upon  that  perfonnance." 

In  the  case  at  bar  there  was  no  debt,  and  therefore  no  claim  or  in- 
terest which  was  soluble  out  of  the  general  assets  of  the  decedent. 
Here  the  right  of  the  two  beneficiaries  had  no  concern  with  any  prop- 
erty of  which  the  decedent  died  seised,  but  far  from  that  it  impinged 
only  upon  a  fund  whidi  was  separated  from  the  decedent's  estate,  both 
before  and  after  his  death. 

[2j  3]  When  a  testator  makes  a  beneficial  provision  for  his  creditor, 
intended  as  a  discharge  of  his  debt,  the  creditor  is  confronted  with  an 
election  either  to  urge  his  claim  against  the  assets  of  the  estate  or  to 
accept  such  part  of  the  same  assets  as  are  assigned  to  him  by  the  l^- 
acy.  In  such  a  case,  whether  regard  be  had  to  his  attitude  as  a  creditor 
or  as  a  legatee,  his  only  interest  in  either  form  is  enforceable  against 
the  estate  of  which  the  decedent  died  personally  and  beneficially  pos- 
sessed. But  what  choice  is  presented  where  in  one  relation  the  legatee 
has  a  property  right  in  assets  which  did  not  pertain  to  the  assets  of  the 
testator  at  death,  and  in  the  other  respect  has  a  provision  in  his  favor 
which  is  to  be  satisfied  only  fnnn  the  testator's  own  assets?  How  can 
his  acceptance  of  the  testamentary  benefit  in  the  case  last  supposed  be 
any  more  than  a  release  moving  to  the  trustee  of  all  his  benefits  under 
the  trust  deed  given  by  him  in  consideration  of  a  recognition  of  his 
rights  established  in  the  lifetime  of  his  trustee?  Hiis  would  not  be  a 
transaction  concerning  the  estate  which  the  executors  have  in  chai^, 
for  the  trust  is  disconnected  from  such  estate. 

If  the  executors  are  by  the  deed  of  trust  made  substituted  trustees, 
the  release  can  enure  to  diem  only  in  that  capacity.  It  would  mean 
that,  since  they  have  custody  of  the  trust  fund  as  true  trustees  and  of 
the  individual  estate  of  their  testator  as  executors,  they  themselves,  as 
trustees,  surrender  the  trust  fund  to  the  beneficiaries  or  dispose  of  it 
for  their  continued  benefit.  In  such  a  transaction  they  simply  close 
accounts  between  the  trust  and  beneficiaries  by  the  letter's  consent. 
If,  however,  as  in  the  case  at  bar,  the  persons  who  are  both  substituted 
trustees  of  the  early  trust  and  executors  of  the  individual  estate  ar- 
range with  beneficiaries  for  a  continuance  of  the  trust  in  form,  how- 
ever modified,  and  for  that  purpose  take,  as  trustees,  a  fund  liquidated 
by  agreement  as  the  equivalent  of  the  trust  fund  which  has  descended 
to  them  as  such,  it  must  be  presumed  that  the  fund  so  liquidated  is  de- 
rived from  the  trust,  and  not  from  the  general  estate.  It  may  well  be 
doubted  that  the  legatee  is  put"  to  an  election  between  two  possible 
rights,  when  one  right  is  held  with  respect  to  the  decedent's  estate  and 
the  other  has  nothing  to  do  with  such  estate.  In  this  view  there  was 
no  transfer,  taxable  or  otherwise.  There  would  only  be  a  omfirmaticHi 
and  maintenance  of  a  transaction  which  was  made  in  the  lifetime  of 
the  decedent,  and  by  which  a  transfer  to  the  beneficiaries  was  then 
consummated. 

[4]  But  in  this  case  we  are  not  left  to  legal  conjecture  as  to  the  ef- 
fect of  the  agreement  made  by  the  executors  and  these  two  beneficia- 
ries. The  trust  agreement  provided  that,  if  the  trustee  (the  decedent) 
should  die  leaving  a  will,  his  executor  therein  named  should  become  a 
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"substituted  trustee  for  the  purpose  of  carrying  out  tfie  provision  of' 
this  agreement  and  should  be  bound  by  all  the  covenants  of  trustee 
herein  contained."  Thus  the  decedent  appointed  these  executors  to  suc- 
ceed him  in  the  trust  and  bound  them  to  h:s  fulfillment.  Thus  as  soon 
as  they  became  executors  they  were  the  trustees  of  the  trust,  at  once 
invested,  not  only  with  the  duties  thereby  prescribed,  but  with  the  fund 
itself.  As  such  trustees  they  were  bound  by  their  decedent's  declara- 
tion of  trust,  and  could  not  escape  the  duty  of  assuring  to  tiie  beneficia- 
ries, from  property  not  coming  to  themselves  as  executors,  every  right 
and  advantage  which  the  trust  promised  to  them.  Indeed,  it  was  their 
duty  to  withhold  the  trust  fund  against  the  executorial  administration 
with  a  zeal  no  less  than  if  the  executors  were  other  than  themselves. 

Hence,  when  they  made  the  agreement  with  the  beneficiaries,  not 
only  by  legal  implications,  but  by  virtue  of  their  decedent's  ^pcnnt- 
ment  and  tiieir  acceptance  thereof,  th^  dealt  as  trustees,  and  only  as 
such,  so  far  as  concerned  the  establishment  of  a  fund  obviously  cal- 
culated to  preserve  the  fund  which  had  been  in  the  care  of  their  dece- 
dent. How,  against  the  constraint  of  all  these  circumstances,  can  it 
be  imagined  that  the  new  fund  was  provided  from  the  assets  of  the 
decedent's  estate,  and  not  from  the  assets  of  the  established  trust  ?  Of 
course,  the  acceptance  by  the  beneficiaries  of  the  advantages  assured 
to  them  by  this  agreement,  so  far  as  they  coincided  with  those  to 
which  they  were  already  entitled  in  the  trust,  could  not  be  a  taxable 
transfer. 

It  is  claimed  that  in 'the  readjustment  of  this  trust  lliere  was  ac- 
corded to  the  beneficiaries  more  than  was  necessary  to  a  close  observ- 
ance of  the  terms,  of  the  trust,  and  that  the  excess  was  provided  from 
the  assets  which  were  of  the  decedent  personally.  This  excess  might 
be  the  subject  of  a  transfer  tax,  but  only  if  it  were  awarded  in  ac- 
cordance with  the  will.  If,  without  warrant  of  a  legacy  or  other 
testamentary  command,  the  executors  paid  too  much,  then  if  the  sum 
paid  came  from  the  general  assets  under  their  administration,  no  tax 
could  be  imposed  upon  the  transaction  as  a  transfer  to  the  beneficiaries, 
whatever  remedies  mi^t  otherwise  be  invoked  in  behalf  of  the  tax- 
ing power  or  by  the  residuary  legatees. 

The  argument  thus  far  has  assumed  that  the  contract  in  which  the 
executors  and  the  beneficiaries  participated  evidenced  a  transfer  which 
was  ordained  and  directed  by  the  will.  But  there  remains  the  inquiry 
whether  by  that  contract  the  beneficiaries  have  received  property  by 
the  testamentary  mandate,  or  only  by  the  compromise  reached  by  their 
own  agreement.  If  it  appears  that  the  testator  was  content  with  a 
mere  suggestion  that  it  would  be  a  good  thing  tiiat  the  executors  and 
the  ben^iaries  should  agree  upon  the  adjustment  of  tiie  trust,  then 
nothing  of  all  which  the  beneficiaries  have  received  could  be  theirs  by 
testamentary  provision. 

Paragraph  third  of  the  will  gives  the  executors  power  to  set  aside 
from  the  estate  so  much  as  will  produce  an  annual  income  of  $1,000, 
to  hold  the  same  in  trust  to  pay  the  said  Income  to  Josephine  Haslam 
in  compliance  with  the  testator's  agreement  with  her  hust^d  and 
at  her  deatii  to  pay  $15,000  to  Frederic  Haslam.  This  power  is  oh- 


944 


161  29BW  TOBK  BDmrBmNT 


(Sot.  Ct. 


viously  permissive  In  its  terms.  It  was  made  clearly  dependent  upon 
an  acceptance  by  the  beneficiaries.  It  actually  bestowed  no  power 
to  do  anything  with  the  testator's  estate,  except  to  agree  with  the 
beneficiaries  if  they  chose  so  to  agree. 

Paragraph  fourth  expresses  the  wish  ttiat  the  fund  thus  set  apart 
shall,  "if  it  is  legally  possible,"  consist  of  stock  of  the  Haslam  cor- 
poration of  the  par  value  of  $15,000,  to  be  held  in  trust  to  pay  Jo- 
sephine the  annual  dividend  up  to  $1,000,  the  principal  to  go  to  Fred- 
eric M.  Haslam  upon  the  death  of  his  mother.  It  is  then  provided  in 
paragraph  fourth  that,  if  the  dividends  shall  not  suffice  to  pay  Jo- 
sephine the  full  stm:i  of  $1,000,  the  trustees  shall  make  up  die  difierence 
from  other  stock.  In  the  same  paragraph  there  &en  occurs  the  fol- 
lowing: 

"I  recommmd  that  as  mxm  as  practlcaUe  after  my  decease,  an  asrccmcnt 
be  entered  Into  between  said  Jos^hine  Haslam  and  Frederic  M.  Haslam  and 
my  wife  Alice  A.  Hamilton  and  my  executors  and  trustees,  under  whlcb 
sach  an  arrangement  may  be  legally  established  and  carried  oat  t»y  written 
agreement  between  the  parties." 

In  the  fifth  paragraph  all  of  the  testator's  recommendations  con- 
tained in  the  fourth  paragraph  are  called  by  him  "the  method  pro- 
posed by  me  for  the  settlement  of  the  claim  arising  out  of  the  Ha^am 
trust  agreement,"  and  there  follows  a  gift  of  the  said  stock,  if  eitiier 
of  the  Haslams  shall  not  approve  this  method,  to  the  executors  in 
trust  to  hold  the  same  in  sharp  contraventicui  of  the  original  trust. 
In  all  this  it  is  impossible  to  discover  any  gift  to  the  Haslams  of  any 
interest  or  benefit  such  in  kind  or  extent  as  was  the  subject  of  the 
agreement  which  was  afterwards  made  with  tiiem.-  There  is  only  a 
permission  to  treat  with  them,  in  the  hope  that  they  will  accept  die 
proposed  commutation  of  the  trust.  That  no  gift  was  accomplished 
or  intended  is  manifest  in  every  expression  of  the  paragraphs  on  the 
subject  of  the  method  proposed;  but  especially  does  it  appear  in  the 
gift  over  in  hostility  to  the  trust  in  case  the  method  shall  not  be  ap- 
proved by  the  agreement  in  writing.  If  there  was  no  gift,  it  is  of 
no  importance  whether  the  obligation  of  the  decedent  be  regarded 
as  a  debt  or  as  a  trust  over  property  separate'  from  the  decedent's 
estate.  The  utmost  that  can  be  extracted  from  the  will  is  that  a 
metiiod  of  settlement  is  proposed,  which  is  to  come  to  naught  if  it 
cannot  be  adopted  by  agreement. 

[5]  It  was  never  heard  that  an  admonition  in  a  will  to  compromise 
a  dispute  between  the  testator  and  others  was  a  legacy  to  such  others 
of  the  price  of  the  possible  compromise  which  they  might  or  might 
not  make,  or  diat  the  transfer  of  assets  made  in  ccmsideration  of  such 
compromise  is  taxable.  However  earnestly  the  testator  advised  die 
arrangement  which  was  made  in  this  case,  he  did  not  make  it,  for  he 
could  not,  and  he  did  not  by  will  give  anything  to  the  perscms  with 
whom  the  executors  comprcHnised. 

The  order^  so  far  as  appealed  from,  is  modified,  and,  as  modified, 
may  stand. 
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UINEB  T.  RBMBT. 
(Supreme  Conrt,  Appellate  DlTlaloa,  Second  Department  Uay  11,  1917.) 

1.  MumosPAi.  GoBFokAaioifa  «a>705(10) — l^rusoB  ox  SnooBn— Dmr  so  Ubk 

I>m  Gaub — ^MonixoTOLK  Pougeiuh. 

A  motoicyde  poUcranan  in  pnnnilt  of  a  fugltlTe  automobile  must  use 
ordinary  care  despite  the  ordlnaDoe  exempting  rach  officers  from,  speed 
regulatlona. 

[Ed.  Note. — For  other  cases,  see  Municipal  Oorporatlona,  Coit  Dig. 
H  1515.  1517.] 

2.  HdHICIFAZ.  COBFOBATXOnS  ^970e<10) — IHJTTUBS  OR    STBXBIB^-AOTIOH  BT 

MOTOBOTOLZf  P<a<IOBMAI« — GOHXBXBIITOBX  fiteCOJOBHCK. 

A  motorcycle  poUo^nan,  tntT^ins  at  nitftt  at  speed  of  S5  miles  per 
bour  In  pursuit  of  a  fugltlTe  automoUle,  -who  adllded  with  a  tmdt  at  a 
crowded  street  comer,  could  not  recover  damages  firom  truck  driver,  who 
was  Dot  ne^gent  and  who  bad  do  reason  to  suppose  be  would  meet  with 
such  disregard  of  his  rights,  and  there  beli^  no  wamlng  ^  plalntUTs  ap- 
proa<di,  except  one  given  four  seconds  before  the  eollisicD. 

[Ed.  Note.— For  other  cases,  see  Hunidpal  Corporations,  Gent  Dig. 
H  1019, 1517.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  James  F.  Miner  against  Christopher  Rembt  Defendant 
appeals  from  a  judgment  of  the  Supreme  Court  in  favor  of  plaintiff 
for  $7,646.85,  entered  in  the  office  of  the  clerk  of  Kings  county  on  Oc- 
tober 20, 1916,  upon  a  verdict  in  an  action  for  personal  injuries  sustain- 
ed by  plaintiff's  collision  on  a  motorcycle  with  a  motor  provision  truck 
at  the  intersection  of  Myrtle  and  Cooper  avenues  in  the  borough  of 
Queens,  city  of  New  York.  After  taking  this  appeal,  defendant,  on 
March  5,  1917,  moved  for  a  new  trial  on  the  ground  of  newly  discover- 
ed evidence,  and  has  taken  a  further  appeal  from  the  order  of  March 
28,  1917,  denying  such  motion.  Reversed  and  jud^eat  diamssing- 
complaint  directed. 

On  December  28,  1914,  the  date  of  this  casualty,  plaintiff  was  a  motorcycle 
police  officer,  engaged  in  enforcing  speed  regulations  In  the  borough  of  Queens. 
It  was  about  lOtfM)  p.  m.  The  streets  were  well  lighted.  No  question 
is  made  as  to  the  lights  on  the  cycde,  or  on  the  truck.  As  plaintiff  cycled  east- 
ward on  Myrtle  avenue  and  had  passed  about  fOur  blocks  easterly  of  the  cor- 
ner of  Cooper  avenue,  he  met  a  black  touring  car  (which  escaped  identifica- 
tion) going  westward  at  a  rate  of  40  miles  an  hour.  Plaintiff  turned  and 
started  in  pursuit,  working  his  cycle  up  to  top  speed.  Cooper  avenue,  running 
in  a  Bouthwestem  direction,  intersects  Myrtle  avenue  at  an  angle  of  about  35 
degrees.  Myrtle  avenue  has  a  double  line  of  trolley  car  tracks.  Cooper  avenue 
has  no  car  tracks,  being  paved  with  asphalt  for  a  width  of  18  feet,  with  Bel- 
gian blo(As  along  the  iddes.  When  plaintiff  was  near  Edison  place  (which  in- 
tersects BIyrtie  avenue  a  block  eastward  of  the  place  ot  collision),  he  claims 
that  as  he  looked  to  his  right  across  to  Cooper  avenue  he  saw  defendant's 
truck  bound  westward.  Plaintiff  then  noticed  that  bis  own  increasing  speed 
according  to  Ms  speedcHneter  was  35  miles  an  hour.  Plaintiff  sounded  his 
cycle  horn,  but  kept  gaining  in  speed,  absorbed  in  looking  In  front  after  the 
vanishing  touring  car.  On  the  north  side  of  Myrtle  avenue  was  a  board  fence 
11%  feet  bl^,  which  shut  in  a  view  of  approaching  objects  from  a  vehicle  on 
Cooper  avenue  craning  to  the  Myrtle  avenue  intersection.  Just  to  the  west  ot 
this  board  fence,  with  an  (venli^  ot  6  or  fl  feet,  was  a  one-sto^  otdce  bnildr 
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Ing,  so  tbat  by  the  fence  and  this  building  the  opm  space  eastward  of  tbe 
curb  at  tbe  Goo  per  aveDue  corner  wafl  lees  than  25  feet. 

Tbe  motor  prorislon  truck  which  defendant  drove  down  Co<^r  areoue  had 
a  speed  from  10  to  20  miles  an  hour.  Defendant  had  seoi  nothing  of  pUlnUff 
88  he  approadied  the  comer.  Observing  an  east-bomid  trolley  car  on  the  far- 
ther Myrtle  avenne  trai^  d^isndant  slacfc^itia  bis  speed  as  he  came  to  the 
gutter.  The  motorman  beckoned  him  to  pass  ahead,  and  defendant's  truck 
k^t  on  over  the  car  tracks.  As  it  reached  the  east-bound  track,  defendant 
heard  a  yell,  and  then  saw  the  motorcycle  less  than  50  feet  off,  and  swerving 
to  the  left  Defendant  threw  out  the  clutch  and  put  on  the  brake,  but  tbe  ve- 
hicles were  In  contact,  so  that  plaintlfC  was  thrown  between  the  car  tracks, 
sustaining  Injuries  wUch  were  serious  and  permanent 

Plaintiff  testified  that  "As  I  got  to  the  comer,  or  near  the  corner,  I  blew 
the  bom  for  blm  twice,  for  him  to  slacken.  I  got  donn  to  ttw  com«.  I  was 
still  going  along  at  that  speed  when  this  car  [the  defendant's  truck]  shot  out" 
Later  he  estimated  that  be  was  three-quarters  of  a  block  &om  the  corner  when 
he  sounded  bis  faom.  On  cross-examination  be  admitted  a  speed  of  from  35 
to  40  miles  an  hour,  "around  35"  at  the  time  of  the  accident  It  was  conceded 
that  Cooper  avenue  Is  one  of  the  main  arteries  of  trattic  between  the  boroughs 
of  Brooklyn  and  Queens,  that  Myrtle  avenue  was  mn<^  frequuted,  and  that 
this  Interaectlon  la  a  busy  comer.  The  verdict  was  17,900; 

Argiied  before  TENKS,  P.  J.,  and  STAPLETON,  MILI,S,  PUT- 
NAM, and  BLACKMAR,  JJ. 

Edgar  F.  Hazleton,  of  Jamaica,  for  appellant. 
Gustav  Lange,  Jr.,  of  New  York  City  (Harding  Johnson,  of  New 
York  City,  with  him  on  the  brief),  for  respondent. 

PUTNAM,  J.  [1,2]  The  plaintiff's  proposition  conies  to  this: 
That  in  pursuit  of  a  speeding  car,  this  motorcycle  can  nm  at  night 
at  a  speed  of  35  miles  an  hour,  and  strike  a  converging  truck  at  an  acute 
angle  from  behind,  and  recover  damages  for  such  resulting  injury. 
The  warning  rests  wholly  on  the  cyclist's  horn,  given  sideways  to  a 
truck  on  a  converging  street,  where  a  board  fence  11  feet  6  inches 
high  shuts  off  the  plaintiff  until  the  cycle  is  100  feet  off  the  truck's 
path.  No  private  motorcyclist  could  make  such  a  claim.  But  motor- 
cyclist officers  assert  an  immunity  under  city  ordinances.  The  ordi- 
nance makes  a  speed  to  exceed  15  miles  an  hour  prima  fade  prohibited 
speed.  But  by  section  4  it  is  declared  that  this  ordinance  shall  not 
apply  to  members  of  the  police  department  when  in  performance  of 
their  duty. 

A  police  officer  engaged  in  pursuit  of  a  fugitive  car. still  has  to  use 
ordinary  care.  Can  he  dash  along  a  thoroughfare  at  such  a  junction 
as  this,  and  flash  up  behind  a  truck  at  a  conceded  speed  of  over  50 
feet  a  second?  Reckoning  back  from  the  impact  only  ten  seconds 
would  put  plaintiff  off  as  far  as  Tesia  place,  a  block  beyond  Edison 
place.  A  bom  sounded  in  the  block  between  ^ison  place  and  the  cor- 
ner would  be  less  than  four  seconds  before  the  blow.  While  plaintiff 
was  hurt  while  in  the  discharge  of  official  duty,  that  duty  did  not  au- 
thorize him  to  ignore  the  rights  of  overtaken  vehicles  at  such  a  crowd- 
ed street  junction.  The  motorcycle  had  no  brake;  its  dangerous  ap- 
proach was  masked  by  the  fence  along  the  north  side  of  Myrtle  ave- 
nue. The  present  judgment  reverses  the  true  legal  liabilities,  since 
plaintiff  was  reckless,  ignoring  defendant's  rights  at  such  intersection. 
Defendant  was  not  at  fault   He  had  no  reason  to  suppose  he  would 
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meet  such  disregard  of  his  rights.  The  cycle  horn,  given  at  the  time 
stated,  imported  no  such  warning.  When  defendant  saw  the  plaintiff, 
they  were  already  in  extremis. 

I  advise  to  reverse  as  against  the  weight  of  evidence,  and  to  direct 
final  judgment  di^ssing  the  comfdaint,  with  costs  in  the  court  below 
and  on  this  appeal.   All  concur. 


(Supreme  Court,  Special  Term,  New  York  County.   May  7,  1017.) 

VeHUB  ^=>6Z(1) — OlIANOE— CONVBNIENCK  Olf  WlTNBBSES. 

Under  Code  Olv.  Proc,  |  987,  snbd.  S.  luroTldtnf;  tbat  tbe  court  may 
diange  the  place  of  trial  where  the  convenience  ct  WttuesaeB  and  the 
ends  of  Justice  will  be  promoted.  In  an  action  for  libel,  where  the  cause 
of  action  arose  In  New  York  county.  In  which  the  alle^  libelous  Iptters 
were  received,  and  plaintiff  was  a  person  of  moderate  means,  and  lived 
In  New  York  county,  while  defendant  was  a  ranu  of  great  influence  and 
wealth,  and  had  resided  all  bis  life  in  the  county  sent  of  Greene  county, 
a  village  of  about  5,000  inhabitants,  and  knew  practically  every  inhabit- 
ant of  that  village  and  the  surrounding  country-,  the  case  involving  the 
relations  of  the  parties  to  and  their  acta  wltli  re9>ect  to  the  property  of 
defendant's  wife,  plaintiff's  sister^ln-law,  defendant's  motion  to  (Auinge 
the  place  of  tilal  from  New  York  county  to  Greene  county  would  be  de- 
nied, though  there  were  a  greater  number  of  witnesses  whose  convenience 
would  be  served  by  the  change. 

[Ed.  Note^For  other  cases,  see  Tenue.  Cent  Dig,  if  76,  77.1 

Action  by  Eva  Scheu  against  Pratt  Haner.  On  motion  to  change 
place  of  trial.  Motion  denied. 

D.  H.  Daley,  of  Coxsackie  (Edward  W.  Hatch,  of  New  York  City, 
of  counsel),  for  the  motion. 

Louis  H.  Moos,  of  New  York  City,  opposed. 

GIEGERICH,  J.  Even  though  it  be  conceded,  although  the  point 
in  fact  is  not  free  from  doubt,  that  there  may  be  a  greater  number  of 
witnesses  whose  convenience  would  be  served  by  changing  the  place 
of  trial  from  New  York  county  to  Greene  county,  still,  as  the  cause  of 
action  arose  here,  this  being  the  county  in  which  the  allied  libelous 
letters  were  received  (see  McCormac  v.  Tobey,  109  App.  Div.  581,  96 
N.  Y.  Supp.  302;  Woolworth  v.  Klock,  92  App.  Div.  142,  86  N.  Y. 
Supp.  nil ;  Rogers  v.  Butler,  71  App.  Div.  613,  75  N.  Y.  Supp.  536) ; 
and,  as  it  is  undisputed  that  the  plaintiff  is  a  person  of  moderate 
means  and  lives  in  this  county,  while  the  defendant  is  a  man  of  great 
influence  and  wealth,  and  has  resided  all  his  life  in  Catskill,  the  county 
seat  of  Greene  county  and  a  village  of  about  5,00p  inhabitants,  and  is 
acquainted  with  practically  every  inhabitant  of  that  village  and  the 
surrounding  country,  I  am  bv  no  means  satisfied  that  the  ends  of  jus- 
tice would  be  promoted  by  changing  the  place  of  trial.  The  trial  wilt 
involve  the  relations  of  the  parties  to  and  their  acts  with  respect  to  the 
property  of  the  defendant's  wife,  who  was  also  the  plaintiff's  sister- 
in-law.  It  seems  to  me  that  tiiis  is  not  the  sort  of  case  in  which  there 

4B»F0r  atkMT  OMM  ««•  smm  topic  a  KBY-MUHBBR  la  all  K«<NtUBftw«d  DifWU  4k  IndnM 


SOHEU  V.  HANER. 


948  164  NEW  VORK  SnPPLBHBNT  (Sup.  Ct 

would  be  a  local  feeling  of  impartiality  between  the  two  parties.  Hie 
statute  (section  987,  subdiv.  3,  Code  C»v.  Pro.)  couples  the  convenience 
of  witnesses  and  the  promotion  of  the  ends  of  justice  as  the  ground  for 
ordering  the  change  of  venue  therein  authorized,  and  tiie  two  things 
should  both  be  considered  in  disposing  of  motions  of  this  kind.  Tuo- 
mey  v.  Kingsford,  68  App.  Div.  180,  74  N.  Y.  Supp.  13 ;  Litchfield  v. 
Internat.  Paper  Co.,  27  Misc.  Rep.  8,  57  N.  Y.  Supp.  275.  In  Tuomey 
V.  Kingsford,  although  it  was  there  undisputed  that  the  convenience  of 
witnesses  required  a  change  of  venue,  the  court  refused  such  change 
because  the  agent  of  the  defendant  who  sought  such  change  had  assert- 
ed that  the  defendant's  standing  and  influence  in  Osw^o  county,  where 
the  defendant  lived  and  to  which  it  was  sought  to  transfer  the  trial 
from  Kings  county,  was  such  that  any  jury  would  be  prejudiced  in 
his  favor.  In  the  present  case  it  is  not  so  clear  as  in  that  one  that  the 
plaintiff  would  be  at  a  disadvantage  in  Greene  county,  but,  on  the  other 
hand,  it  is  not  so  clear  that  the  convenience  of  witnesses  would  be  sub- 
served by  the  change. 

Considering  all  the  facts  together  I  do  not  think  the  motion  should 
be  granted.  Motion  denied,  with  $10  costs.  Settle  order  on  notice. 


GREEN  T.  Mcmullen,  snaeb  &  trtest,  inc. 
<RapT«iie  Court,  Appellate  DfTlslon.  lint  D^iHirtment  May  4,  1917.) 

1.  Master  and  Servant  ^=388(1)— Labor  Law— "EwpLOTfi"— "Rmplotd." 

The  driver  of  a  truck,  who  was  in  the  gciwiral  employ  of  Its  owner,  bat 
was  told  to  report  to  the  Buperintendent  of  a  contractor  for  subway  wort 
which  hired  tracks  'Of  the  owner,  and  who  did  so,  and  was  Injured  while 
working  for  the  contractor,  was  In  the  employ  of  the  contractor  wlthio 
Labor  Law  (Consol.  Laws,  c.  31)  S  2,  defining  an  "employ^"  as  a  medianic. 
workman,  or  laborer  who  works  for  another  for  hire,  and  an  "auployer" 
as  a  puson  employing  sudi  medianlc,  workingman,  or  laborer,  whether 
the  owner,  proprietor,  agent,  siv»erltitenaeDt,  toreman,  or  other  subordi- 
nate. 

tEd.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {{  144, 
151. 

Tor  other  definitlonB,  see  Words  and  Phrases,  Tltst  and  Second  Series, 
Employ^;  Employer.] 

2.  Master  and  Servant  «sfl01,  102(8) — Furhibhino  Servant  with  Affu- 

ANCBS. 

It  was  a  craitractor's  datj  to  fumldi  Its  onpIoyA  with  proper  plant  and 
appliances  for  doing  his  work,  and  to  see  that  the  truck  used  by  the  eai- 
p1oy6  was  reasonably  safe,  and  that  the  latter  had  the  other  api^nces 
necessaiy  for  him  to  do  the  vrotk  In  a  reasooaMy  safb  way. 

[Ed.  Note. — For.  other  cases,  see  Master  and  Servant,  Cent.  Wg.  |  1711 

3.  Master  and  Servant  ^=»106(1) — Fubnibiiino  Api-liance  to  Servant. 

Though  a  contractor  obttilned  a  tmok,  horses,  and  driver  from  the 
owner  of  the  truck  at  one  time,  the  truck  was  lU'fact  furnished  tqr  the 
oontractor  to  the  driver,  its  anrvant  pro  tern.,  as  mmii  as  it  it  had  hiied 
it  separate)^,  or  from  persons  other  than  the  owner,  or  bad  bou^t  iL 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Gent  Dig.  |  lfi3.1 
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■4.  MAsmt  AND  Seetakt  4=»278(1)— Pubohaz.  iKJuuKft— Smnomicrr  or  Evx- 


In  a  truck  driver's  actloQ  for  Injuries  when  a  steel  beam  he  was  truck- 
ing fdl  off  and  threw  iblm  from  tbe  truck  In  such  way  that  bis  foot  was 
cauj^t  under  the  beam  and  so  lacerated  that  it  had  to  be  aiiq>utated, 
evidence  held  Buffldent  to  austaln  verdict  for  plalntUT. 

[Ed.  Not&r— For  other  cases,  see  Maater  and  Servant.  Cent.  Dig.  ||  9M, 
057.] 

If.  Daxaoes  «=»1S2(0)— Febsoival  iNJinoxs— ExossnvB  Veuiiot. 

Vdrdlct  In  favw  of  the  driver  of  a  tm^  for  $6,000  for  losa  of  a  fiiot 
so  lacerated  that  it  had  to  be  amputated  was  not  excesidve. 
[Ed.  Note.— For  other  casest  see  Damagee,  Gent  Dig.  |  380.] 
CaariEe,  P.  J.,  and  liautftiUn,  J.,  dlasentiiv. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Luther  Green  against  McMuUen,  Snare  &  Triest,  In- 
corporated. From  a  judgment  for  plaintiff,  and  an  order  denying  its 
motion  for  new  trial,  defendant  appeals.  Judgment  and  order  af- 
firmed. 

Argued  before  CLARKE,  P.  T.,  and  LAUGHLIN,  DOVVUNG, 
DAVIS,  and  SHEARN,  JJ. 

John  R.  Halsey,  of  New  York  City;  for  appellant. 
Sydney  A.  Syme,  of  Mt.  Vernon,  for  respondent. 

DAVIS,  J.  The  action  is  brought  under  chapter  36  of  the  Laws 
of  1909,  as  amended  and  known  as  the  Labor  Law. 

The  complaint  alleges  that  on  March  12,  1914,  plaintiff  was  in  the 
employ  of  the  defendant,  performing  such  woric  as  he  was  ordered  to 
do  by  defendant,  its  agents  and  superintendents;  that  on  said  date, 
while  driving  a  truck  with  a  team  of  horses  carrying  certain  steel 
columns  which  had  been  loaded  on  said  truck  by  defendant,  the  col- 
umns fell  from  the  truck  and  caused  plaintiff  to  fall  therefrom,  as  a 
result  of  which  he  received  injuries  which  necessitated  the  amputa- 
tion  of  his  foot.  It  is  further  alleged  that  the  injuries  were  caused 
by  the  negligence  of  defendant,  its  superintendent,  and  persons  in  its 
employ  intrusted  with  authority  to  direct  defendant's  employ^  in  their 
work.  The  acts  of  negligence  are  allied  to  be :  (1)  Furnishing  de- 
fective ways,  works,  and  plant ;  (2)  failure  to  furnish  safe  and  proper 
place  and  means  to  work. 

At  the  time  of  the  accident  the  defendant  was  engaged  in  construct- 
ing a  section  of  the  new  Lexington  Avenue  Subway  in  the  city  of  New 
York.  It  received  its  steel  in  barges  at  the  dock  at  118th  street  and 
East  River,  and  hauled  the  steel  on  trucks  from  the  dock  to  the  sec- 
tion of  subway  it  was  constructing.  The  defendant's  practice  was  to 
hire  such  teams,  trucks,  and  drivers  as  it  needed  for  this  purpose,  des- 
ignating the  kind  of  truck  to  be  used  in  each  instance.  On  March 
12,  1914,  the  defendant  hired  four  teams,  trucks,  and  drivers  for  such 
hauling  work  from  Charles  Farrell,  who  was  engaged  in  the  general 
trucking  business.  The  plaintiff.  Green,  was  a  driver  of  one  of  these 
teams,  and  was  in  the  general  employ  of  Farrell  and  received  his 
wages  from  FarreH.  For  each  outfit  me  defendant  p^d  Farrell  $7  a 
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day.  The  conditions  under  which  the  teams  and  driver  were  tiius 
used  by  the  defendant  are  described  by  Farrcll  and  by  Slattery,  the  de- 
fendant's truck  foreman.  Farrell  testified  as  follows : 

**I  woald  ask  Mr.  Slattety  how  many  tracks  he  would  want,  and  he  wonld 
order  tbem.  •  •  •  i  was  to  }uat  send  th«n  down  there ;  after  that  I  bad 
nothing  to  do  with  them.  The  drlrers  were  to  go  down  to  tepact  to  Mr.  Slat- 
tery. He  gave  them  the  orders.  •  •  •  The  only  orders  I  gave  them  were 
to  go  down  there.  I  never  went  on  the  job  to  boss  the  m«i ;  did  not  know 
what  the  teams  did.  Slattery  told  me  he  would  give  the  orders." 

Slattery  testified  that  he  was  the  man  that  gave  orders  to  all  the 
truckmen,  and  that  he  told  them  what  to  do;  that  if  they  did  not  obey 
his  orders,  he  would  discharge  the  truck,  the  driver,  team  and  all; 

that  the  defendant,  McMulIen,  Snare  &  Triest,  paid  him  for  bossing 
the  truck  drivers,  including  the  plaintiff,  Green,  as  well  as  the  oAer 
men  who  were  hauling  this  steel ;  and  that  whatever  he  told  the  men 
to  do,  they  did. 

The  plaintiff  was  injured  while  doing  the  work  which  defendant 
ordered  him  to  do.  The  first  question  to  be  determined  is  whether, 
at  the  time  of  the  accident,  he  was  in  the  employ  of  the  defendant 
within  the  intent  of  the  Labor  Law.  Section  2  of  the  Labor  Law 
defines  an  employe  as  "a  mechanic,  workingman  or  laborer  who  works 
for  another  for  hire,"  and  an  employer  as  a  person  "employing  any 
such  mechanic,  workingman  or  laborer,  whether  the  owner,  proprietor, 
agent,  superintendent,  foreman  or  other  subordinate."  It  was  stated 
in  the  case  of  Gombert  v.  McKay,  201  N.  Y.  27,  30,  94  N.  E.  186, 
187  (42  L.  R.  A.  [N.  S.]  1234)  that: 

"The  statute  most  be  given  a  fair  and  reasonable  meanlnc  whldi  wltl 
neither  extend  It  beyond  nor  withdraw  It  from  Its  Intended  effect" 

It  is  quite  obvious  that  the  plaintiff  was  employed  by  the  defend- 
ant, although  he  received  no  wages  directly  from  it.  But  he  did  re- 
ceive wages  for  the  work  he  performed  for  the  defendant,  and  the 
defendant  was  the  source  of  those  wages.  Is  it  essential  that  he  should 
receive  his  wages  directly  from  the  defendant  in  order  to  make  him 
an  employe  for  hire  within  the  intent  of  the  Labor  Law?  To  hold 
that  would  make  the  existence  of  the  relation  of  employer  and  em- 
ploye depend,  not  upon  whether  the  plaintiff  was  working  for  hire^  but 
solely  upon  the  question  of  who  paid  him  the  hire,  a  result  which,  we 
think,  the  Legislature  never  intended. 

[1]  A  reasonable  interpretation  of  this  law  must  lead  to  the  conclu- 
sion that  the  plaintiff  was  in  fact  an  employe  for  hire  of  the  defend- 
ant, and  this  view  is  sustained  by  authority.  See  Miller  v.  North 
Hudson  Contracting  Co.,  166  App.  Div.  348,  152  N.  Y.  Supp.  22, 
where  the  court  say : 

"Idtenlly,  ot  course,  the  detoidant  did  not  employ  the  plaintiff.  •  •  • 
In  great  enterprises  there  are  undoubtedly  many  inatanoes  where  laborers  are 
siwplled  to  the  master  indirectly,  as  the  plaintiff  was  here.  Are  all  snch  per> 
sons  outside  the  pale  of  the  Labor  Law?  To  hold  this  would  be  to  open  an 
avenue  for  the  complete  subversion  of  the  EJmpIoyers*  Liability  Law,  now  in- 
corporated In  the  Labor  Law.  ♦  •  •  By  having  tbelr  laborers  employed 
and  paid     a.  third  party  and  sent  to  tbwn  through  swdi  third  party,  employ- 
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era  could  thus  escape  all  liability.  Suc2i  an  eTa8i<Hi  was  not  contemplated  by 

the  Legislature^    It  canaot  be  tolerated  by  -the  courts." 

It  has  been  held  that  in  a  case  similar  to  the  one  at  bd.r  the  special 
employer  would  be  liable  to  third  persons  injured  through  the  negli- 
gence of  the  driver  upon  the  ground  that  the  driver  was  the  servant 
of  the  special  employer.  Schmedes  v.  Deffaa,  214  N.  Y.  675,  108  N. 
£.  1107.  We  are  o£  opinion  that  the  L^bor  Law  has  extended  the 
liability  of  the  master  arising  out  of  the  relation  created  by  this  form 
of  hirmg  so  as  to  protect  his  servant  and  employ^  against  the  delin- 
quencies of  the  master  enumerated  therein. 

[2,3]  The  plaintiff  being  an  employe  of  the  defendant,  it  was  the 
latter's  duty  to  furnish  him  with  proper  plant  and  appliances  for  doing 
his  work.  Notwithstandipg  the  fact  that  the  truck,  horses,  and  driver 
were  all  obtained  from  Farrell  at  one  time,  the  truck  was  in  fact  fur- 
nished by  the  defendant,  as  much  so  as  if  it  had  hired  it  separately 
or  from  persons  oth€t  than  Farrell,  or  if  it  had  bought  it  It  was 
therefore  the  duty  of  the  defendant  to  see  to  it  that  the  truck  was 
reasonably  safe,  and  that  the  plaintiflF  had  the  other  appliances  neces- 
sary to  enable  him  to  do  the  work  in  a  reasonably  safe  way.  The  plain- 
tiff claimed  that  the  truck  was  defective,  and  that  the  defendant  fur- 
nished him  with  no  ropes  or  chains  to  secure  the  steel  beams  while  in 
transit. 

[4]  There  was  evidence  to  show  that  the  plaintiff  was  directed  by 
defendant's  truck  foreman  to  go  to  the  dock  at  the  foot  of  East  118tn 
street  to  get  a  load  of  steel  beams  from  a  barge  which  was  unload- 
ing; that  on  arriving  at  the  dock  the  defendant's  foreman  took  charge 
of  loading  the  truck  and  gave  all  orders  to  that  end.  The  plaintiff 
and  other  witnesses  testified  that  the  plaintiff  had  nothing  whatever 
to  do  with  the  loading  of  the  truck.  Even  defendant's  assistant  fore- 
man in  the  steel  gang  testified  that  the  drivers  had  nothing  to  do  with 
the  loading,  but  simply  stood  around  and  watched  the  loading,  he 
bossing  it  and  having  entire  charge  of  it.  This  truck  was  loaded  with 
two  steel  "H"  colimins  about  35  feet  long  and  weighing  about  2  or 
21/^  tons.  'Die  beams  were  not  fastened  in  any  way  to  the  truck.  The 
truck  had  four  rungs»  two  in  front  and  two  in  the  rear.  The  beams 
lay  between  these  rungs.  It  is  customary,  when  using  a  truck  of 
this  kind,  either  to  fasten  the  beams  to  the  truck  by  chains  or  to  hold 
the  rungs  in  place  by  a  r<^  i»ssing  from  one  to  the  other  in  front 
and  at  the  back.  Neither  ropes  nor  chain  were  furnished.  When 
the  loading  was  completed  in  this  way,  the  plaintiff  sat  upon  one  of 
the  beams  in  front  and  drove  a  short  distance  to  the  street  when  the 
jouncing  of  the  truck  caused  one  of  the  beams  to  fall  off,  throwing 
plaintiff  from  the  truck  in  such  a  way  that  his  foot  was  caught  tmder 
the  beam  and  so  lacerated  that  it  had  to  be  amputated.  There  was 
also  evidence  showing  that  the  forward  right  hand  rung  was  too  small 
for  its  hole,  and  that  it  was  displaced  by  the  jotmcing  of  the  truck, 
thus  making  it  possible  for  the  beam  to  fall  off. 

The  court  left  it  to  the  jury  to  say  whether  the  truck,  loaded  in 
this  manner  by  the  defendant's  foreman,  was  a  reasonably  safe  ap- 
pliance, and  whether  the  defects,  if  any,  were  such  as  were  discover- 
able by  die  exercise  of  ordinary  care  on  the  part  of  defendant's  fore- 
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man  in  charge  of  the  loading.  The  jury  resolved  these  questions  in 
favor  of  the  plaintiff,  as  well  as  the  issue  of  contributory  n^Hgence. 

[S]  The  verdict  was  not  excessive,  and  we  see  no  reason  for  dis- 
turbing the  judgment 

The  judgment  and  order  appealed  from  should  be  afiirmed,  with 
costs.    Order  filed, 

DOWLING  and  SHEARN,  JJ.,  concur, 

CLARKE,  P.  J.  (dissenting),  I  am  unable  to  concur  in  the  opin- 
ion of  the  majority  of  the  court.  The  defendant  hired  from  one  Far- 
rell  a  truck,  team  of  horses  and  a  driver  for  the  lump  sum  of  $7  a 
day.  In  the  ordinary  course  of  business  the  truck  was  loaded  by  the 
employes  of  the  defendant,  and  the  driver,  fhe  plaintiff  herein,  deliv- 
ered said  load  where  instructed. 

I  agree,  within  the  rule  laid  down  by  Schmedcs  v.  Deffaa,  153  App. 
Div.  819,  138  N.  Y.  Sura.  931,  reversed  on  the  dissenting  opinion 
of  Miller,  J.,  214  N,  Y.  675,  108  N.  E.  1107,  and  HarteU  v.  Simonson 
&  Son  Co.,  218  N.  Y.  345,  113  N.  E.  255,  tiiat,  so  far  as  third  per- 
sons were  concerned,  the  plaintiff,  althou^  in  tiie  general  employ  of 
Farrell,  became,  pro  hac  vice,  the  servant  of  the  defendant,  and,  for 
torts  committed  by  him  while  engaged  in  performing  work  for  the 
defendant,  that  is,  in  driving  the  horses  while  delivering  its  material, 
it  was  responsible  under  the  doctrine  of  respondeat  superior.  As 
stated  by  Mr.  Justice  Miller  in  the  Schmedes  Case,  supra: 

"The  mle  of  respondeat  superior  applies  with  the  same  force  to  a  borrowed 
as  to  a  regular  employ^.  •  •  •  In  the  Standard  Oil  Co.  Case.  212  C.  S. 
215  [29  Sup.  Ct.  252,  53  L.  Ed.  480],  Mr.  Justice  Moody  referred  to  the  accepted 
reason  for  the  rule  as  given  by  Chief  Justice  Shaw  in  the  oft-quoted  case  of 
£Vrwell  V.  Boston  &  Worcestter  R.  R.  Co.,  4  Mete.  (Mass.)  49  [38  Am.  Dec 
339] :  1.  e.,  that  the  master  Is  held  liable  for  the  wrongs  of  his  servant  be- 
cause the  latter  Is  conducting  the  master's  affairs,  a  reason  which,  I  Uiink.  is 
sometimes  overlooked  In  determlnlog  the  master's  UabUl^  both  to  serrants 
and  to  third  parties.*' 

But  the  case  at  bar  does  not  come  within  that  principle.  The  de- 
fendant is  not  being  asked  to  respond  in  damages  to  a  third  person 
for  the  negligent  act  of  his  borrowed  servant.  It  has  been  held  liable 
to  that  servant  for  furnishing  defective  ways,  works,  and  plant  to  that 
borrowed  servant,  which  it  did  not  furnish,  that  is,  for  a  defect  in 
a  wagon  which  it  hired  with  horses  and  that  servant  from  the  serv- 
ant's general  employer.  That  is  an  extension  of  the  doctrine  to  which 
I  am  not  prepared  to  agree.  It  puts  the  burden  of  responsibility  and 
oi  inspection  upon  the  hirer  where,  it  seems  to  me,  it  does  not  beloi^. 

I  think  the  juc^ment  appealed  from  should  be  reversed. 


LAUGHLIN,  J.,  concurs. 
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(SnpT«ne  Court,  Appellate  DlTlsion,  First  Department.  May  4,  1917.) 

1.  Death  ^ssS—Siuvltaheous  Deaths— PBEBuatFcioN—^uBvivoBSHip. 

The  law  raises  no  presumption  of  surrlTorsblp,  or  of  simultaneous 
deetli.  In  the  absence  of  proof,  where  two  persons  perish  In  a  common 
disaster;  bnt,  If  a  person  dies  possessed  of  personalty,  prima  fade  his 
nest  ot  kin  are  entitled  thereto,  and  the  burden  of  proof  is  upon  one 
claiming  against  them,  and  in  the  absence  of  ertdence  of  BurriTorsblp  the 
fact  is  assumed  to  be  nnascert^lnable,  and  the  pn^woty  goes  to  the  next 
of  kin  of  the  decedent  as  upon  Intestacy. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent  Dig.  {  T.J 
'  2.  TnsuBANCE  ®=5 125(4) — ^LiTE  INSUBANCK— Rights  of  PABTrES— Law  Gov  - 

ERNINQ. 

Where,  by  the  express  terms  of  life  policies,  both  the  Insurance  money 
and  the  loan  aod  surrender  values  were  payable  in  New  York,  the  law  of 
New  York  goTerns  the  rights  of  the  parties ;  the  state  being  the  place  of 
performance. 

{Ed.  Note.— For  other  cases,  see  Insurance,  Cent.  Dig.  g  175.] 

8.  Iksoeance  <S=>125(4) — Law  Go vfeaNiNo— Following  Homj!  Decision. 

If  contracts  of  Insaranee  In  UtlgatlcNi  are  to  be  construed  according  to 
the  law  of  PennsylTanla,  and  there  Is  no  decislcm  in  Pennsylvajila  precise- 
ly in  point,  the  court  lAould  follow  a  New  York  precedent 
[Bd.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  {  176.] 

Submission  of  controversy,  under  Code  Civ.  Proc.  §§  1279-1281, 
between  Andrew  C.  McGowin,  as  administrator  of  Frank  B.  Tesson, 
deceased,  and  S.  Stanwood  Menken,  as  administrator  of  Alice  E.  Tes- 
son, deceased.  Judgment  for  McGowin,  as  administrator,  etc.,  in  ac- 
cordarice  with  stipulation. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHl^IN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

jUewis  G.  Wallace,  of  New  York  City»  for  McGowin. 
William  C.  Armstrong,  of  New  York  City,  for  Menken. 

LAUGHLIN,  J.  The  decedents  were  husband  and  wife.  They 
were  passengers  on  the  Lusitania,  and  both  perished  when  tlie  steamer 
was  sunk  in  the  Atlantic  Ocean  off  the  coast  of  Ireland  on  the  7th  day 
of  May,  1915.  It  is  stipulated  that  there  is  no  available  evidence  with 
respect  to  survivorship.  The  question  submitted  for  decision  is; 
Which'of  the  administrators  is  entitled  to  the  proceeds  of  three  poli- 
cies on  the  life  of  the  husband  in  the  Equitable  Life  Assurance  Soci- 
ety of  the  United  States.  The  company  brought  an  action  of  inter- 
pleader against  the  administrators  in  the  Supreme  Court  in  the  count)' 
of  New  York,  and  pursuant  to  an  order  made  and  entered  in  that  ac- 
tion on  the  13th  day  of  March,  1916,  the  proceeds  of  the  policies,  viz., 
$14,281.49,  was  deposited  in  the  Equitable  Trust  Company,  in  the  bor- 
ough of  Manhattan,  to  await  the  further  order  of  the  court,  and  the 
company  was  discharged  from  further  liability  to  either  party  defend- 
ant. 

The  beneficiary  provisions  of  the  policies  are  the  same.  Each  of  the 
policies  was  printed,  with  a  blank  for  the  designation  of  a  beneficiary, 

«=»ror  otbflr  cum  sm  unifl  topic  *  KBY-NUUBBft  la  all  Kttjr-NiUBb«r«d  DIsmU  ft  InduM 
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followed  by  a  printed  provision  for  payment  to  "the  Assured's  execu- 
tors, administrators,  or  assigns,  subject  to  the  right  of  the  Assured  to 
change  the  beneficiary" ;  and  it  was  provided  in  one  of  the  policies  that 
in  the  event  that  the  assured  should  be  living  on  a  day  specified,  which 
was  subsequent  to  the  date  of  his  death,  the  policy  should  be  payable  to 
him.  Each  policy  contained  provisions  with  respect  to  loan  and  sur- 
render values  and  options,  none  of  which  was  exercised.  In  the  blank 
space  for  the  designation  of  a  beneficiary  was  written  in,  in  each  pol- 
icy, the  following:  "To  his  wife  Alice  E.  Tesson,  if  living;  if  not  then 
to" — and  then  followed  the  printed  provision  already  quoted.  The 
applications  for  the  policies  were  made  at  the  company's  office  in  Phila- 
delphia, Pa.,  where  it  is  recited  in  each  policy  the  assur^  resided ;  but 
the  applications  were  forwarded  by  the  agent  of  the  company  in  Hiila- 
delphia  to  the  home  office  in  New  York  City,  where  they  were  exam- 
ined and  indorsed  "Approved" ;  and  the  policies  were  made  out  in  the 
home  office  in  New  York  City  and  forwarded  to  the  agent  in  Philadel- 
phia, to  whom  the  first  premiums  were  paid,  and  by  whom  the  policies 
were  there  delivered  to  the  husband.  By  an  express  provision  on  the 
face  of  each  policy  it  was  made  payable  at  the  office  of  the  company  in 
the  city  of  New  York. 

The  parties  were  married  at  St.  Louis  on  the  28th  of  August,  1895. 
Mrs.  Tesson  was  a  widow,  and  had  three  sons  by  her  former  husband, 
who  at  the  time  of  her  marriage  to  Mr.  Tesson  were  21,  18,  and  8  years 
old  respectively.  Her  three  sons  are  without  means.  The  youngest 
is  a  cripple,  and  wholly  unable  to  support  himself.  He  is  unmarried, 
and  Mr.  Tesson  supported  him  and  gave  him  a  small  weekly  allow- 
ance for  spending  money.  Her  other  two  sons  are  self-supporting. 
One  is  married  and  has  six  children,  ranging  from  2  to  18  years  of 
age,  and  four  of  them  are  girls.  The  next  of  kin  of  the  husband  are 
his  mother,  brother,  and  two  sisters,  none  of  whom  resided  with  or 
was  dependent  upon  him  for  support 

It  is  stipulated  that  the  common  law  of  England  raises  no  presump- 
tion of  survivorship,  or  of  simultaneous  deaBi,  in  the  absence  of  all 
proof  of  the  fact,  where  two  persons  perish  in  a  common  disaster,  but 
that,  if  a  person  dies  possessed  of  personal  property,  prima  facie  his 
next  of  kin  are  entitled  thereto,  and  the  burden  of  proof  is  upon  one 
claiming  against  them;  and  in  the  absence  of  evidence  of  survivorship, 
the  fact  is  assumed  to  be  unascertainable,  and  the  property  goes  to  the 
next  of  kin  of  the  decedent  as  upon  intestacy;  and  that  Uie  law  of 
Pennsylvania  raises  no  presumption  of  sumvorship,  in  the  absence  of 
all  proof  of  the  fact,  where  two  persons  die  in  a  common  disaster,  and 
liiat  the  burden  of  proof  as  to  claimants  to  his  personal  property  is 
upon  those  asserting  survivorship. 

[  1  j  The  rule  in  this  state  is  the  same  as  that  stipulated  to  be  the  rule 
in  Pennsylvania  and  the  common  law  of  England.    See  Newell  v. 


Nichols,  75  N.  Y.  78,  31  Am.  Rep.  424;  St.  John  v.  Andrews  Institute, 
117  App.  Div.  698,  102  N.  Y.  Supp.  808,  affirmed  Id.,  in  191  N.  Y. 
254, 83  N.  E.  981, 14  Ann.  Cas.  708 ;  Dunn  v.  New  Amsterdam  Casual- 
ty Co.,  141  App.  Div.  478,  126  N.  Y.  Supp.  229.  Matter  of  Fowles, 
163  N.  Y.  Supp.  873.  See,  also,  Southwell  v.  Gray,  35  Misc.  Rep.  740, 
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72  N.  Y.  Supp.  342.  The  only  reported  decision  in  Pennsylvania  de- 
clares the  law  of  that  commonwealth  to  be  as  stipulated.  Clymer's  £s- 
tate,  16  Weekly  Notes  of  Cases,  36. 

[2]  If  this  controversy  related  to  personal  property  of  the  husband, 
there  could  be  no  doubt  under  the  authorities  that  the  burden,  would  be 
on  the  administrator  of  the  wife  to  show  that  she  survived  him;  but  if 
relates  to  moneys  payable  and  paid  by  the  insurance  company  pursu- 
ant to  the  terms  of  the  contract  evidenced  by  the  applications  for  the 
policies  and  by  the  policies.  That  distinction  has  given  rise  to  a  con- 
flict between  the  decisions  in  diSerei^  jurisdictions.  In  Missouri  it 
was  held  in  U.  S.  Casualty  Co.  v.  Kacer,  169  Mo.  301,  69  S.  W.  370, 
58  L.  R.  A.  436,  92  Am.  St.  Rep.  641,  involving  the  right  to  insurance 
moneys  payable  under  a  poUcy  not  materially  different  from  those  in 
the  case  at  bar,  that  presumptively  the  designated  beneficiary  was  enti- 
tled to  take.  This  court,  following  HUdenbrandt  v.  Ames,  27  Tex.  Civ. 
App.  377,  66  S.  W.  128,  held,  in  Dunn  v.  New  Amsterdam  Casualty 
Co.,  supra,  the  writer  dissenting,  that  the  burden  was  on  those  claiming 
under  the  designated  beneficiary  to  show  survivorship.  If,  therefore, 
the  question  is  to  be  decided  according  to  the  law  of  this  jurisdiction, 
Dunn  V.  New  Amsterdam  Casualty  Co,,  supra,  establishes  the  right  of 
the  administrator  of  the  husband  to  take. 

[3]  By  the  express  terms  of  the  contracts  of  insurance  both  the 
insurance  money  and  the  loan  and  surrender  values  were  payable  in  this 
state.  This  stat^  liierefore,  being  the  place  of  performance,  its  law 
governs  die  rights  of  the  parties.  Hyde  v.  Goodnow,  3  N.  Y.  266; 
Washington  Central  Bank  v.  Hume,  126  U.  S.  195,  9  Sup.  Ct.  41,  32  L. 
VA.  370;  Wayman  v.  Southard,  10  Wheat.  48,  6  L,  Ed.  253 ;  Miller  v. 
Campbell,  140  N.  Y.  457,  35  N.  E.  651.  See,  also,  Napier  v.  Bankers* 
Life  Ins.  Co.,  51  Misc.  Rep.  283,  100  N.  Y.  Supp.  1072.  But  if  the 
contracts  of  insurance  are  to  be  constnied  according  to  the  law  of 
Pennsylvania,  inasmuch  as  there  is  no  decision  in  that  jurisdiction  pre- 
cisely in  point,  I  think  we  should  follow  Dunn  v.  New  Amsterdam 
Casualty  Co.,  supra. 

The  learned  counsel  for  the  administrator  of  the  wife  contends  that 
on  the  facts  stated  it  is  fairly  to  be  inferred  that  the  husband  intended 
that,  in  the  event  of  the  death  of  himself  and  his  wife  in  a  common  dis- 
aster, her  next  of  kin  should  take  in  preference  to  his,  and  he  draws 
attention  to  statements  argumentativeiy  made  in  Dunn  v.  New  Am- 
sterdam Casualty  Co.,  supra,  with  respect  to  the  probable  intention  of 
the  assured,  and  argues  that  they  were  controlling;  factors  in  the  deci- 
sion therein  made.  An  examination  of  the  oinmon  will  disclose  that 
the  phraseology  of  the  contract  was  tiie  controlling  ccmsideration  in 
construing  it. 

It  follows,  therefore,  that  the  administrator  of  Frank  B.  Tesson,  de- 
ceased, is  entitled  to  judgment  for  said  fund,  together  with  interest 
and  costs,  in  accordance  with  the  stipulation.  Settle  order  on  notice. 
All  concur. 
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(Supreme  Court,  Appellate  Division,  First  D^rtment.  MMiy  4.  1917.) 

Taxation  «»805{6) — Trahsfeb  Tax — ^TfiANSfZBs  Subject  to — Mabket  Valce. 
O.  and  J.,  brothers,  agreed  that  upon  death  of  either  the  other  should 
have  option  to  purchase  from  executor  of  one  dying  all  shares  of  stoct 
owned  by  him  at  time  of  bis  decease  at  tSO  per  share.  0-  died  0rst,  having 
by  will  reaffirmed  agreemeot  and  directed  executors  to  carry  it  out  ac- 
cording to  Its  terms.  Elxecutors  transferred  shares  at  agreed  price,  or 
?30,000,  the  appraised  value  being  fl08,4W.  The  surrogate  reduced  ap- 
praised value  to  agreed  price,  and  transfer  tax  was  figured  on  such  agreed 
price  under  Transfer  Tftx  Act  (Ooasol.  Laws,  c.  60)  |  220,  subd.  4,  Im- 
posing a  tax  upon  tnuufem  Intended  to  take  effect  in  poBsesslfm  or  ea- 
Joyment  at  or  after  death.  BelS,  that  as  contract  remained  wholly  ex- 
ecutory until  death  of  brother,  the  transfer  was  taxable  under  said  act 
at  Its  true  market  Talue ;  the  ante  mortem  agremoit  not  fixing  value  fbr 
purpose  Qt  tax. 

Page,  J.,  dissentlnK. 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  die  matter  of  the  transfer  tax  upon  Estate  of  Charles  Cory. 
From  an  order  of  the  Surrogate  Court  fixing  a  transfer  tax,  the  State 
Comptroller  appeals.   Reversed  and  remanded,  with  costs. 

Argued  before  CLARKE,  P.  J.,  and  I^AUGHLIN.  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Alexander  Otis,  of  New  York  City,  for  appellant. 

Austin  E.  Pressinger,  of  New  York  City,  for  re^p^dent. 

SCOTT,  J.  This  is  an  appeal  by  the  state  comptroller  from  an  or- 
der of  one  of  the  surrc^tes  of  New  York  county,  finally  assessing 
the  tax  payable  under  the  Transfer  Tax  Law  upon  tiie  estate  of  tiie 
above-nam«d  decedent. 

The  question  raised  by  the  appeal  has  to  do  with  the  valuation  to 
be  placed  upon  500  shares  of  stock  in  the  corporation  of  Chas.  Coiy 
&  Son,  Incorporated,  which  were  owned  by  the  testator  at  his  deatii, 
and  which  were  transferred  by  his  executor  to  the  i^>pellant  John  M. 
Cory  at  an  arbitrary  valuation  agreed  upcMi  by  said  decedent  and  said 
John  M.  Cory  during  the  lifetime  of  the  former.  The  aforesaid  dece- 
dent and  John  M.  Cory  were  brothers,  and  until  May,  1913,  were 
equal  partners  in  a  business  conducted  under  the  firm  name  of  Chas. 
Cory  &  Son,  which  had  come  to  them  from  their  father.  In  May, 
1913,  they  organized  a  corporation  under  the  same  name,  with  1,000 
shares  of  stock,  of  which  500  shares  were  issued  to  each.  On  Sep- 
tember 12,  1913,  they  entered  into  a  mutual  ^[teement  as  follows: 

"Now,  therefore.  In  consideration  ttf  oae  dollar  and  other  valuable  oonsld- 
erations  by  each  of  the  parties  hereto  In  hand  paid,  the  receipt  whereof  Is 

hereby  acknowledged,  the  parties  hereto  do  agree,  each  with  the  other,  that 
upon  the  death  of  either  of  the  parties  to  this  agreement,  the  other  of  said 
partios  shall  hare  the  option  to  purchase  from  the  executors  of  the  one  so 
dyin^:;,  all  shares  of  stoclc  owned  by  the  party  to  this  agreement  so  dying  at 
the  time  of  his  decease,  In  said  corporation  of  Charles  Cory  &  Son,  Incorporat- 
ed, at  the  price  of  sixty  dollars  pra  share,  and  the  parties  hereto  respectively 
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agree,  eadi  with  Uie  other,  that  upoa  the  death  of  elthw  of  Qiem,  Uw  sor 
TlTor  wUl  purduise  the  ato^  of  the  oae  so  dying  from  bis  execatots  and  pay 
ttaerefbr,  said  price  of  sixty  dt^rs  per  share." 

On  the  same  day  the  brothers  executed  identical  wills.  Charles 
Cory  died  on  November  24,  1914,  leaving  the  will  executed  by  him 
as  aforesaid,  and  still  owning  the  500  shares  of  stock  in  the  above- 
mentioned  corporation.  He  left  two  sisters  and  the  above-mentioned 
brother,  John  M.  Cory.  By  paragraph  second  of  his  will  he  gave 
all  of  his  property,  after  payment  of  debts  and  funeral  expenses,  to 
his  said  sister  and  brother  "to  be  divided  between  them  equally  share 
and  share  alike."  As  to  his  stock  in  the  corporatimi  of  Chas.  Cory 
&  Son,  Inc.,  he  provided  as  follows : 

"Third.  I  herein  reaffirm  the  agreement  made  between  ray  brother  John 
M.  Cory  and  myself,  as  to  the  sale  to'  him  by  my  execntora  of  any  and  all 
shares  of  stock  in  the  corporation  of  Charles  Cory  &  Son,  Incorporated,  which 
I  may  own  at  the  time  of  my  decease  and  I  direct  and  Instruct  toy  executors 
hereinafter  named  to  carry  oot  the  tenns  of  said  agre^eot  And  I  further 
direct  my  said  executors  to  allow  my  said  brother,  credit  on  his  share  In  my 
residuary  estate  for  any  and  al]  moneya,  which,  under  the  terms  of  said 
agreement,  shall  be  payable  by  him  to  my  executors,  to  the  extent  of  the 
anunmt  of  his  share  or  Intereat  in  my  said  estate,  and  I  anthortse  my 
said  execntoni  to  accept  and  receive  In  lien  of  mxcix  payment,  a  receipt  or 
aoqidttaiioe  to  Cbem,  as  such  executors,  for  so  vaxuAi  of  the  said  moneys  aa 
may  be  payatde  t^  him  to  tbem  under  said  agreement,  to  tbe  extent  of 
the  moneys  whicb  he  may  be  entitled  to  receive  on  the  distribution  of  my 
said  estate.** 

The  shares  were  tiiereupon  transferred  to  John  M.  Coiy  at  the  price 
iured  the  aforesaid  agreement  of  $60  per  share.  The  appraiser 
reported  that  the  fair  maricet  value  of  said  shares  was  $103,400,  which 
valuation  is  not  questioned  on  this  appeal.  The  surrogate,  however, 
on  appeal,  reduced  the  value  to  $30,000,  the  sum  fixed  by  the  afore- 
said agreement.  The  shares  appear  to  have  been  of  substantially  the 
same  value  when  the  aforesaid  agreement  was  made  and  when  the 
decedent  died.  The  result  of  the  surrogate's  decision  is  that  property 
owned  by  the  decedent  at  the  time  of  his  death,  and  then  worth  over 
$100,000,  and  which  after  his  death  was  transferred  to  his  brother,  has 
been  taxed  at  a  valuation  of  only  $30,000.  This  is  clatnwd  by  the  re- 
spondent to  be  the  necessary  result  of  tfae  ante  mortem  contract  made 
between  the  two  brothers. 

Subdivision  4,  §  220,  of  the  Transfer  Tax  Act  imposes  a  tax  upon 
the  transfer  "by  deed,  grant,  bargain,  sale  or  gift  *  *  •  intended 
to  take  effect  in  possession  or  enjoyment  at  or  after  *  *  *  death.'* 
The  transfer  of  the  stock  to  John  M.  Cory  falls  exactly  within  the 
terms  of  the  act.  There  was  no  present  sale  of  the  stock  from  Charles 
Cory  to  his  brother,  but  merely  a  contract  that  after  Charles  Coi7's 
death  John  M.  Cory  might  purchase  the  stock  at  an  agreed  price.  We 
are  of  the  opinion  that  the  mutuality  of  obligation  assumed  by  the 
brothers  furnished  a  sufficient  consideration  for  their  mutual  agree- 
ment, but,  even  so,  the  agreemoit  constituted  merely  a  mutual  bargain 
for  the  sale  of  the  stock  after  the  death  of  whichever  brother  should 
first  die,  and  under  which  the  transfer  of  ovmership  could  not  take 
effect  either  in  possessimi  or  enjoyment  until  aiter  death.   In  fact 
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«o  long  as  Charles  Cory  lived  he  could,  at  any  time,  have  sold  or  other- 
wise parted  with  the  stock  as  he  chose,  without  violating  his  agree- 
ment with  his  brother,  which  in  terms  applied  only  to  the  stock  owned 
by  the  brother  first  dying  "at  the  time  of  his  decease."  Until  one  of 
the  brothers  died  the  contract  remained  wholly  executory,  and  after 
death  the  only  right  given  to  the  survivor  was  that  he  might  buy  the 
stock  from  the  estate  of  the  decedent,  paying  therefor  $60  per  share. 

The  case  thus  presented  is  quite  unlike  Matter  of  Baker,  83  App. 
Div.  530,  82  N.  Y.  Supp.  390,  afi^rmed  178  N.  Y.  575,  70  N.  E.  1094. 
In  that  case  one  Henry  6.  Baker,  being  about  to  marry,  entered  into 
an  antenuptial  contract  with  his  propspective  wife,  whereby  he  agreed, 
in  consideration  of  the  contemplated  marriage,  to  presently  give  her 
the  sum  of  ,$1,000,  and  if  the  marriage  were  consummated  and  his  wife 
outlived  hi'm,  that  he  would  provide  by  will  for  the  payment  of  $20,- 
000  to  her  out  of  his  estate.  The  wife  on  her  part  agreed  to  accept 
this  provision  in  lieu  of  her  dower  rights  in  her  hust^d's  property. 
Baker  died  intestate,  leaving  his  widow  and  a  sister  who  was  his  next 
of  kin  and  only  heir  at  law,  and  by  agreement  between  tliem  the  $20,- 
000  was  paid  to  the  widow  out  of  the  estate.  The  question  was 
whether  this  sum  was  taxable,  and  it  was  held  that  it  was  not  because 
the  agreement  that  the  wife  should  be  paid  out  of  the  estate  created 
a  debt  payable  out  of  the  husband's  estate  after  his  death.  The  differ- 
ence between  that  case  and  the  present  seems  to  be  obvious.  There 
the  husband  received  a  present  consideration  on  the  making  of  the  con- 
tract. So  far  as  the  wife  was  concerned  it  was  fully  executed.  For 
this  consideration  the  husband  agreed  that  his  wife  slwtild  receive  a 
sum  of  money  out  of  his  estate,  payment  being  postponed  until  his 
death.  It  was  precisely  as  if  the  husband  for  a  present  valuable  con- 
sideration had  given  the  wife  a  promissory  note  or  a  bond  for  $20,000 
payable  at  his  death.  In  the  principal  case  the  contract  was  purely 
executory  on  both  sides.  No  consideration  passed  from  one  party  to 
the  other,  except  the  mutual  promises,  and  no  debt  was  created  from 
one  party  to  the  other. 

Logan  V.  Whitley,  129  App.  Div.  666,  114  N.  Y.  Supp.  255,  although 
not  a  transfer  tax  case,  arose  under  a  similar  contract  to  that  in  the 
Baker  Case,  and  again  it  was  held  that  the  contract  had  been  wholly 
executed  by  the  wife,  and  that  the  sum  which  he  had  agreed  to  give 
her  at  his  death  constituted  a  debt  gainst  his  estate.  The  Baker  Case 
and  other  similar  cases  were  clearly  distinguished  by  the  Court  of 
"Appeals  in  Matter  of  Kidd,  188  N.  Y.  274.  80  N.  E.  924,  a  case  much 
resembling  in  principle  the  present  case.  There  it  appeared  that 
George  W.  Kidd,  being  about  to  marry  a  widow,  entered  into  an  ante- 
nuptial contract  with  her,  whereby,  in  consideration  of  the  marriage 
and  the  promise  of  his  expectant  wife  to  turn  over  to  him  the  sum  of 
$40,000,  he  agreed  that  he  would  adopt  Grace  G.  Slocum,  her  daugh- 
ter, give  her  his  name  and  make  her  his  heir,  and,  if  there  should  be 
no  issue  of  the  marriage  (as  there  was  not),  that  he  would  devise  and 
bequeath  all  of  his  property  to  said  Grace  G.  Slocum.  The  mother 
fulfilled  her  part  of  the  agreement,  but  Kidd  failed  to  fulfill  his  part, 
leaving  at  his  death  a  will  whereby  he  disposed  of  his  property  other- 
wise &an  as  he  had  agreed-.   Grace  G.  Slocum,  tbtti  named  Dicddn- 
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son,  sued  to  establish  Kidd's  contract  for  her  bendit,  and  succeeded 
in  obtaining  a  judgment  that  she  was  entided  to  his  whole  estate. 
The  question  was  whether  the  property  thus  recovered  was  subject 
to  a  transfer  tax.  It  was  held  that  it  was.  It  was  pointed  out  in  the 
opinion  that  no  present  interest  in  the  estate  vested  in  Miss  Slocum 
by  virtue  of  Kidd's  agreement  with  her  mother.  All  that  Kidd  agreed 
to  do  was  to  leave  her  whatever  he  might  have  when  he  died,  but  in 
the  meantime,  while  he  could  not  have  conveyed  away  his  property 
in  fraud  of  her  rights,  he  might  have  entirely  consumed  it  in  living 
expenses  or  have  lost  it  in  speculation.  So  in  the  present  case  John 
M.  Cory  acquired  no 'title  or  right  to  possession  to  the  stock  during 
the  lifetime  of  his  brother  Diaries.  AU  he  acquired  was  the  right  to 
purchase  at  Charles'  death  such  stock  as  the  latter  might  then  own. 

In  my  opinion  the  will  executed  by  Charles  Cory  is  significant,  and 
yet,  unless  carefully  considered,  is  likely  to  be  misleading.  By  the 
second  paragraph  of  his  will  Charles  Cory  purported  to  divide  his  es- 
tate equally  between  his  two  sisters  and  his  brother,  but  by  the  third 
paragraph  he,  in  effect,  created  an  inequality,  by  providing  that  there 
should  be  transferred  to  the  brother,  at  the  arbitrary  valuation  of  $30,- 
000.  stock  of  the  true  value  of  $103,400.  The  effect  of  this  third 
paragraph  was  as  if  he  had  in  terms  directed  that  the  stock  which  be 
held  in  the  Chas.  Cory  &  Son.  Company,  Incorporated,  should,  for  the 
purpose  of  distribution,  be  valued  at  $60  per  share,  and  should  be 
delivered  to  his  brother  at  that  valuation  as  a  part  of  his  distributive 
share  in  the  estate.  This  of  course  he  had  .a  perfect  right  to  do  so 
far  as  his  legatees  were  concerned,  but  the  result  would  have  been, 
and  in  .fact  was,  so  far  as  the  state  was  concerned,  that  by  the  con- 
tract and  will  read  together  John  M.  Cory  received  in  possession  and 
enjoyment  after  his  brother's  death  stock  worth  upwards  of  $100,000. 
In  other  words,  for  the  purpose  of  distribution  the  testator  might  put 
any  arbitrary  value  he  chose  upon  the  stock,  but  for  the  purpose  of 
assessment  for  taxation  under  the  Transfer  Tax  Law,  the  stock  is 
to  be  appraised  at  its  real  value,  and  it  is  unimportant  under  the  stat- 
ute that  the  sale  of  the  stock  to  John  M.  Cory  at  the  arbitrary  valua- 
tion was  provided  for  by  an  ante  mortem  bargain  or  contract,  since 
the  transfer  by  virtue  of  that  contract  was  clearly  "intended  to  take 
effect  in  possession  or  enjoyment  at  or  after"  the  brother's  death.  To 
apply  any  other  rule  to  a  case  like  the  present  would  open  the  door  to 
unlimited  devices  to  avoid  the  payment  of  transfer  taxes.  My  conclu- 
sion is  that  the  stock  in  questicui  ^ould  be  appraised  fcnr  the  purpose 
of  the  transfer  tax  at  its  fair  market  value  at  the  time  of  the  testator's 
death. 

The  order,  in  so  far  as  appealed  from,  is  therefore  reversed,  with 
$10  costs  and  disbursements  to  appellant,  payable  out  of  the  estate, 
and  the  matter  remitted  to  the  Surr<^te's  Court  for  further  proceed- 
ings in  accordance  with  this  opinion. 

CLARKE,  P.  J.,  and  LAUGHLIN  and  SMITH,  JJ.,  concur. 

PAGE,  J.  (dissenting).  The  sale  and  transfer  of  the  stock  in  the 
Charles  Cory  &  Son,  Incorporated,  by  the  executors  of  Oiarles  Cory 
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to  John  M.  Cory,  pursuant  to  the  contract  made  by  Qiarief^  Cory  in 
his  lifetime,  does  not,  in  my  opinion^  come  within  eitiia-  the  letter  or 

spirit  of  the  Transfer  Tax  Law. 

After  giving  the  history  of  the  development  of  the  law  imposing 
taxes  on  the  transmission  of,  or  succession  to,  the  property  of  a  dece- 
dent, under  the  Roman  and  ancient  law  and  the  modem  law  of  France, 
Germany,  and  other  continental  countries,  of  England  and  her  colonies, 
of  the  United  States  and  the  several  states  of  tiie  Union,  Mr.  Justice 
(now  Chief  Justice)  White  said: 

"Altbougli  dlfferait  modes  of  assessing  such  duties  prevail,  and  alttaou^ 
tbey  have  different  acddental  names,  •  •  •  nevettiieless  tax  laws  <MF  this 
nature  In  all  conntriai  rest  tai  their  essoice  rspoa  the  inlndple  that  death  la  the 

generating  source  from  which  the  particular  taxing  power  takes  its  b^g. 
ajid  that  it  is  the  power  to  transmit,  or  the  transmisaton  from  the  dead  to  tbe 
living,  on  which  such  taxes  are  more  Immediately  rested."  Knowlt<n  t. 
Moore,  178  U.  a  41,  56,  20  Sup.  Ot  747,  7KI,  44  L.  Ed.  9()&. 

The  New  York  Transfer  Tax  Law  has  been  upheld  and  its  consti- 
tutionality affirmed  upon  the  theory  that  the  right  to  dispose  of  prop- 
erty by  will  or  by  deed  to  take  effect  upon  dea&  of  the  grantor  is  not 
an  inherent  or  natural  right,  but  exists  solely  legislative  enactment, 
and  hence  is  subject  to  regulation,  limitation,  and  tax.  United  States 
V.  Perkins,  163  U.  S.  625,  628,  16  Sup.  Ct.  1073,  41  L.  Ed.  287; 
Keeney  v.  New  York,  222  U.  S.  525,  533,  32  Sup.  Ct.  105,  56  L.  Ed. 
299,  38  h.  R.  A.  (N.  S.)  U39.  The  right  of  the  owner  to  sell  his 
property  is  an  inherent  and  natural  right.  He  has  the  ri^t  also  to  con- 
tract to  sell  upon  a  valuable  consideration  and  to  bind  his  executors  to 
perform  the  contract,  and  the  performance  of  such  a  contract  by  die 
executors  would  not  render  the  purchaser  liable  to  pay  a  transfer  tax, 
nor  has  it  ever  been  contended  that  a  sale  of  property  by  executors, 
pursuant  to  a  power  and  direcfion  to  sell  contained  in  a  will,  rendered 
the  purchaser  liable  to  a  transfer  tax. 

In  the  case  at  bar,  the  mutual  promise  of  each  to  purchase  from  tiie 
executors  of  the  other  the  shares  of  stock  in  Charles  Cory  &  Son,  In- 
corporated, which  the  one  first  dying  owned  at  the  time  of  his  decease, 
was  a  valuable  consideration  for  the  contract  of  September  12,  1913. 
Each  thereby  relinquished  his  right  to  bequeath  the  stock,  and  each  se- 
cured the  benefit  of  obtaining,  at  a  price  therein  fixed,  the  share  of  the 
business  represented  by  the  stock  certificates  of  the  other.  So  that, 
instead  of  owning  one-half,  he  could  become  the  owner  of  the  entire 
business.  The  right  to  purchase  the  stock  became  vested  at  the  time 
of  the  signing  of  this  agreement.  It  cannot  be  doubted  that  Ae  execu- 
tors of  Charles  Cory  could  have  enforced  the  contract  and  compelled 
John  M.  Cory  to  purchase  and  pay  for  the  stock  at  the  price  therein 
fixed.  The  contract  did  not  become  testamentary  in  its  character,  al- 
though the  obligation  of  the  contract  to  sell  did  not  become  due  until 
after  the  death  of  the  one  first  dying.  The  obligation  to  sell  at  the 
price  named  was  the  outgrowth  of  the  contract  entered  into  by  the  par- 
ties in  their  lifetime  upon  a  valuable  consideration.  The  right  to  the 
stock  grows  out  of  the  contract,  and  not  from  the  death  of  the  party- 

In  principle  this  case  cannot  be  distinguished  from  the  other  cases 
of  contracts  made  during  lifetime  upon  a  valtmUe  omsicteration  to  be 
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performed  after  death.  Johnston  v.  Spicer,  107  N.  Y.  185,  13  N.  E. 
753;  Camwright  v.  Gray.  127  R  Y.  92,  27  N.  E.  835,  12  h.  R.  A. 
845,  24  Am.  St.  Rep.  424;  Hegeman  v.  Moon.  131  N.  Y.  462.  30  N. 
E.  487,  which  have  been  held  not  to  come  within  the  Transfer  Tax 
Law.  Matter  of  Miller,  77  App.  Div.  473,  481,  78  N.  Y.  Supp.  930; 
Matter  of  Baker,  83  App.  Div.  530,  82  N.  Y.  Supp.  390,  afl&rmed  on 
opinion  below  178  N.  Y.  575,  70  N.  E.  1094. 

The  words  "transfer  by  deed,  grant,  bargain,  sale  or  gilt"  used  in 
the  statute,  all  refer  to  transfers  without  consideration,  and  operative 
by  way  of  gift  In  Matter  of  Miller,  supra,  77  App.  Div.  481,  78  N. 
Y.  Sui^.  934,  the  Presiding  Justice  said : 

"I  do  not  c<mslder  that  tbe  statute  baa  reference  to  traDsten  made  upon  a 
▼alnaUe  consideration,  bet  tliat  it  relates  vasg&y  to  volimtarr  transfers 
without  consideration.*' 

In  construing  the  meaning  of  similar  language  used  in  the  Federal 
War  Revenue  Act  (Act  June  13,  1898,  c.  448,  §  29  (30  Stat.  448]) 
the  Supreme  Court  group  them  all  as  gifts.  Knowlton  v.  Moore,  supra, 
178  U.  S.  67,  20  Sup.  Ct.  747,  44  L.  Ed.  969;  Vanderbilt  v.  Eidman, 
196  U.  S.  480,  493,  25  Sup.  Ct.  331.  49  L.  Ed.  563.  In  my  opinion  the 
said  wfvds  in  our  statute  do  not  refer  to  deeds  or  contracts  made 
during  lifetime  for  a  valuable  consideration,  although  the  time  for 
performance  may  be  fixed  after  the  death  of  one  of  the  parties,  but  to 
voluntary  conveyances  or  agreements  made  without  a  valuable  con- 
sideration. Blair  V.  Hcrold  (C.  C.)  150  Fed.  199,  202;  Id.,  158  Fed. 
804,  86  C.  C.  A.  64;  Hagerty  v.  State,  55  Ohio  St.  613,  45  N.  E.  1046. 

The  case  of  Matter  of  Kidd,  188  N.  Y.  274,  80  N.  E.  924,  relied  up- 
on by  the  majority  of  the  court,  is  clearly  distinguishable.  The  con- 
tract in  that  case  was  that  Kidd  was  to  leave  his  property  by  will 
to  the  daughter  of  his  prospective  wife.  The  court  said  (188  N.  Y. 
278.  80  N.  E.  924): 

"It  was  not  a  contract  to  conTer,  but  a  contract  to  nuke  a  will  In  her  favor. 
Had  ibe  deceased  performed  his  agreement  and  given  her  his  property  bj  will 
the  estate  would  trnve  been  subject  to  the  tax" 

— thus  showing  that  the  property  would  have  been  transferred,  not 
by  right  of  contract,  but  by  virtue  of  a  will,  and  hence  was  a  transmis- 
sion of  property  by  death  and  subject  to  the  paymoit  of  death  duties. 

I  am  not  unmindful  of  the  fact  that  persons,  seeking  to  transfer 
their  property  to  take  effect  after  their  death,  naturally  desire  to  have 
it  transmitted  undiminished  by  tax,  and  that  ingenious  schemes  are 
adopted  by  fertile  minds  to  evade  the  law.  Where  such  attempt  ap- 
pears the  courts  have  been  swift  to  brush  aside  the  form  adopted  and 
to  consider  the  intent.  The  possibility  of  abuse  is  not  a  controlling 
element  in  construction. 

If  a  transfer  is  attempted  to  be  made  without  present  valuable  con- 
sideration to  take  effect  after  death,  the  courts  will  impose  the  tax,  no 
matter  in  what  language  the  instrument  is  framed. 

The  order,  in  my  opinion,  should  be  affirmed.  * 
ie4N.y.8.— ei 
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PEOPLE  ex  rel.  NEW  YORK  CENT.  B.  CO.  T.  BLOCK.  City  Assessor,  et  aL 
(Snprauie  Court,  AppeUate  Division,  Third  Etepartroent    May  2,  1917.) 

1.  TAXAnoN  «=»493(6) — Rkvuw  of  Assessments — Cebtiobaei — ^Inteevintios. 

Tax  Law  (Consol.  Laws,  c.  60)  §  291,  provides  that  writ  of  certiorari  to 
review  a  tax  assessment  shall  Issue  to  the  otUcers  making  It,  but  doed 
not  provide  whether  interested  parties  may  Intervene.  Code  Civ.  Proc.  } 
2129,  l8  to  the  same  ^ect.  Section  2133  provides  that,  after  a  writ  of  cer- 
tiorari has  been  issued,  any  other  order  may  be  made  or  proceeding 
takm  in  rdatitm  to  any  matter  not  provided  tor,  as  a  similar  proceeding 
in  an  action  brouglit  triable  la  the  same  court  wliere  the  writ  is  return- 
able. fiecUon  2137  provides  that,  upon  the  application  ot  a  p«son  q>e- 
daUy  and  benefldally  intererted,  the  court  may.  In  Its  discretlcm,  admit 
him  as  a  party  defendant,  etc.  HelA,  that  the  Code  does  not  provide  a 
new  remedy  of  certiorari,  but  regulates  the  writ  and  practice  in  cases 
where  it  Is  authorized,  and  while  the  Tax  Law,  so  far  as  it  regulates  the 
practice  and  use  of  the  writ  In  tax  cases,  will  override  the  Code  provisions, 
as  the  Tax  Law  Is  silent  upon  the  question  whether  the  court  may  al- 
low an  Interested  party  to  Intervene,  the  court  in  Its  dlscreUoo,  under 
section  2137  of  the  Code,  may,  as  in  other  cases  of  certiorari,  bring  in  a 
new  party. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  f  880.] 

2.  Taxation  «=:>498(6) — Review  ox  Assbbsubnt — Intxbvintiok — ^Discbetiok. 

On  certiorari  to  review  an  assessment  of  railroad  property,  where  the 
issue  upon  the  trial  resolved  Itself  Into  an  attack  upon  the  assessment 
of  another  railroad,  and  much  of  the  evidence  related  to  that  assessment, 
and  tbe  property  of  that  railroad  Is  ccmsldered  item  by  item,  the  action 
of  the  trial  court  In  allowing  such  railroad  to  Intervene  was  a  propN 
exezdse  of  Its  dlscretloii.  under  Code  dr.  Proc.  i  2137. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Gent  Dig,  f  880J 

Codirane,  J.,  dissenting. 

Appeal  from  Special  Term,  Ulster  County. 

Certiorari  by  the  People,  on  the  relation  of  the  New  York  Central 

Railroad  Company,  against  Morris  Block,  Assessor  of  the  City  of 
Kingston,  in  which  the  Ulster  &  Delaware  Railroad  asked  to  intervene. 
From  an  order  permitting  the  Ulster  &  Delaware  Railroad  Company 
to  intervene,  relator  appeals.  Affirmed. 

Argued  before  KELUOGG,  P.  J.,  and  LYON.  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Amos  Van  Etten,  of  Kingston,  for  appellant 

A.  T.  Clearwater  and  WUliam  D.  Brinnier,  both  of  Kingston,  for 

respondents. 

JOHN  M.  KELLOGG,  P.  J.  The  relator  is  reviewing  by  certiorari 
its  assessment,  on  the  ground  that  it  is  excessive,  compared  with  that 
of  other  property  on  the  same  roll.  Relator  has  two  roads  assessed 
upon  the  roll,  and  the  Ulster  &  Delaware  Railroad  is  the  only  other 
railroad  upon  the  roll,  and  is  moitioned  in  the  petition  as  cme'  of  the 
parties  underassessed  as  compared  with  the  relator.  Upon  the  trial, 
to  quite  an  extent,  the  issue  resolves  itself  into  an  attack  upon  the  as- 
sessment of  the  Ulster  &  Delaware  Railroad,  and  much  of  the  evidence 
relates  to  that  assessment,  and  the  property  of  the  road  is  being 

Os»For  otber  euet  ne  Mune  topio  ft  KKT-NUUBBR  in  all  Ker-Niimb«r«d  DlSMte  *  Indsxw 
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considered  item  by  item,  and  the  course  of  the  examination  was  such 
that  the  said  Ulster  &  Delaware  Company  asked  to  intervene,  and  in- 
tervention was  granted  by  the  order  appealed  from,  upon  certain  terms 
and  conditions.  The  terms  and  conditions  are.  not  complained  of  here. 
The  appeal  proceeds  upon  the  theory  that  the  writ  is  governed  entirely 
by  the  Tax  Law,  and  that  section  2137  of  the  Code  of  Civil  Procedure 
docs  not  apply,  and  that,  if  it  does  ap{dy,  ihe  intervener  is  not  shown 
to  be  "specially  and  bendicially  interested  in  upholding  the  determina- 
tion to  be  reviewed,"  as  required  by  that  section. 

[  1  ]  The  Code  does  not  provide  a  new  remedy  of  certiorari,  but  reg- 
ulates the  writ  and  the  practice  therein  in  cases  where  it  is  expressly 
authorized  by  statute,  or  where  the  right  to  it  existed  at  common  law 
and  has  not  been  taken  away  by  statute.  The  provisions  of  the  Code 
apply  to  every  statutory  or  common-law  writ,  except  in  cases  where  the 
statute  has  made  provision  superseding  them.  The  Tax  Law  (sections 
290  to  296,  both  inclusive)  permits  a  review  of  assessments  by  certi- 
orari, and  gives  certain  rules  governing  such  procedure.  And  so  far 
as  it  regulates  the  practice  and  the  use  of  the  writ  in  tax  cases,  the  pro- 
visions are  exclusive,  and  override  the  Code  provisions.  Mercantile 
Nat.  Bank  v.  Mayor,  etc.,  of  New  York,  172  N.  Y.  35,  64  N.  E.  756. 
Where  the  statute  is  silent,  the  provisions  of  the  Code  are  effective. 
People  ex  rel.  Rochester  Telephone  Co.  v.  Priest,  181  N.  Y.  300,  73  N. 
£.  1100.  That  case  was  a  review  of  a  special  franchise  tax,  under  sec- 
tion 46  of  the  Tax  Law,  which  directed  that: 

"Such  writ  must  run  to  and  be  answered  by  said  state  board  of  tax  com- 
missloiiers,  and  no  writ  of  certiorari  to  review  any  assessment  of  a  special 
f  randilse  shall  run  to  any  other  traard  or  (^cer,  unless  otherwise  directed  by 
the  conrt  or  Jtidge  granting  the  writ** 

The  opinion  gives  some  prominence  to  the  provision  quoted,  but 
seems  to  hold  that  sections  452,  2137,  and  2133  of  the  Co4e  of  Civil 
Procedure,  permitting  other  parties  to  be  brought  in,  furnishes  a  rule  of 
practice  in  these  cases.  Section  291  of  the  Tax  Law  provides  that 
the  writ  shall  issue  to  the  officers  making  the  assessment.  Section  2129 
of  the  Code  is  to  the  same  effect  Section  2133  of  the  Code  of  Civil 
Procedure  provides  that,  after  the  writ  has  been  issued,  any  "other  or- 
der may  be  made,  or  proceeding  taken,  in  the  cause,  in  relation  to  any 
matter  not  provided  for  in  this  article,  as  a  similar  proceeding  may 
be  taken  in  an  action,  brought  in  the  same  court,  and  triable  in  the 
county  where  the  writ  is  returnable."  Section  2137  allows  a  person 
specially  and  beneficially  interested  in  upholding  the  assessment  to  ap- 
peal to  the  discretion  of  the  court  to  be  made  a  party  to  the  proceed- 
ing. The  last  section  referred  to  does  not  relate  to  the  person  to  whom 
the  writ  shall  be  directed,  and  who  shall  make  the  return,  but  allows 
the  court,  in  its  discretion,  to  admit  a  person  as  a  party.  The  provision 
of  the  Tax  Law  as  to  how  the  writ  is  to  be  directed  relates  only  to  the 
issuing  of  the  writ  and  the  making  of  the  return,  but  is  silent  upon  the 
question  as  to  whether  the  court  in  its  discretion  may  allow  an  inter- 
ested party  to  intervene  and  take  a  part  in  the  proceedings. 

It  follows  that  the  court,  in  its  discretion,  has  the  power,  in  a  tax 
case,  as  in  other  cases  of  certiorari,  to  briag  in  a  new  party.   It  is 
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true  a  detemunation  in  this  proceeding  will  not  be  res  adjudkata 
against  the  respondent  company,  but  it  would  naturally  influence  the 
assessors  in  their  future  action,  and  furnish  a  certain  basis  of  infonna- 
tion  upon  which,  they  may  properly  act.  Assessors  do  not  necessarily 
act  upon  legal  evidence,  but  may  act  upon  such  information  as  they 
have.  The  respondent  company  was  therefore  specially  and  beneficially 
interested  in  establishing  that  its  assessment  was  just.  A  special  cir- 
cumstance bearing  0{K>n  the  discretion  of  the  court  was  the  manner  in 
which  the  trial  was  conducted,  and  the  persistency  and  detail  with 
which  the  respondent  con^xmy's  'assessment  was  attacked.  It  was 
interested  generally  with  the  other  taxpayers  of  the  town.  No  serious 
harm  can  follow  to  the  relator,  as  the  order  charges  the  additional 
expense  which  may  be  caused  upon  the  intervener,  and,  as  we  say,  no 
(ximplaint  is  made  upon  that  ^ound.  Here  the  party  brought  in  may 
only  examine  and  cross-examme  witnesses,  and  call  witnesses  and  in- 
troduce evidence,  as  permitted  by  the  court. 

[2]  We  conclude  tiie  court  had  the  power  to  make  the  order  and 
that  it  was  a  proper  exerdse  of  the  discretion  of  the  court  upon  the 
facts  shown.  Manifestly  every  party  whose  assessment  is  questioned 
upon  such  a  proceeding  should  not  be  allowed  to  intervene ;  but  the 
sound  discretion  of  the  court  will  in  each  case -result  in  such  an  order 
as  justice  requires. 

The  order  should  therefore  be  affirmed,  with  $10  costs  and  printing 
disbursements.  All  concur,  except  COCHRANE,  J.,  who  dissents,  on 
the  authority  of  Fe^le  ex  reU  Rochester  Telephone  Co.  v.  Priest,  181 


(Supreme  Ooort,  Aivellate  IHtUihi,  Third  D^paztment  Uay  2,  1917.) 

1,  HlGHWATS  ^=>210(4) — PkBSONAX  IVJVBIXa — ^ADMiaSlBILTTT  OP  EVIDEHCHt 

Where  plaintiff,  while  walking  on  a  footpath  elevated  some  feet  above 
the  mala  traveled  highway,  was  injured  by  the  bank  caving  In,  evidence 
that  some  10  years  ago,  when  the  road  was  covered  with  snow,  a  witness 
had  a  somewhat  similar  experience  Is  inadmlasible  to  show  ^tber  the 
path's  dangerous  omditlon  or  notice  thereof  to  defendant  town. 

[Ed.  Note. — For  other  cases,  see  Highways,  Cent.  Dig.  {  630.] 

2.  HioHWATB  «=>211 — ^Pbbbonai.  iNJUBixa — SumciENOT  or  Evidence. 

Evidence  that  a  footpath  running  along  a  highway  some  feet  above  its 
traveled  portion  was  not  constmcted  or  maintained  by  the  town,  but 
some  pedestrians  used  It,  and  the  soil  was  sandy,  does  not  estabUali  de- 
fendant town's  negligence,  where  plaintiff  pedestrian  on  the  ftio^iath  waa 
injured  by  the  bank  caving  In. 

[£d.  Note.— For  other  caaea,  see  Hli^ways,  Oeat  Dig.  H  62&-632.] 

Appeal  from  Trial  Term,  Albany  County. 

Action  by  Clifford  E.  Van  Buren,  an  infant,  by  George  C.  Van 
Buren,  his  guardian  ad  litem,  against  the  Town  of  Bethlehem.  From 
a  jud^ent  for  plaintiif  and  an  order  denying  a  new  trial,  the  defend- 
ant  appeals.  Reversed,  and  complaint  dismissed. 
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Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

William  A.  Glenn,  of  Albany  (Michad  D.  Rcilly,  of  Albany,  of 
counsel),  for  appellant 

Frost,  Daring  &  Warner,  of  Albany  (Stephen  J.  Dating,  of  Albany, 
of  counsel),  for  respondent. 

JOHN  M.  KELLOGG,  P.  J.  The  McConnick  road  is  about  ly^ 
miks  long  and  runs  from  the  New  Scotland  State  Road  to  SUnger- 
lands,  there  again  joining  that  road,  and  is  used  principally  for  the  ac- 
commodation of  the  10  or  12  farmers  who  live  upon  it.  It  is  2  rods 
wide,  unimproved,  and  sandy.  At  the  place  where  the  plaintiff  re- 
ceived his  injuries,  the  road  runs  through  a  little  hill,  the  banks  on 
cither  side  of  it  being  about  4  feet  hi^er  than  the  nrad  itself.  The 
road  was  very  sandy  through  this  cut,  and  runnit^  along  this  road,  in 
different  places,  were  foot  paths,  used  by  pedestrians,  and  at  this  place 
a  footpath,  about  3  feet  wide,  was  more  or  less  used  by  people,  travel- 
ing along  the  road.  The  path  was  within  12  to  25  inches  of  tiie  bank 
forming  the  cut  into  the  road;  the  bank  was  sandy. 

[1]  The  plaintiff,  a  lad  about  9  years  of  age,  May  17,  1911,  at 
about  6  o'clock  p.  m..  passing  over  the  road  with  his  bicycle,  and 
saw  a  team  approaching  at  the  other  end  of  the  cut.  To  avoid  it  he 
went  upon  the  footpath,  pushing  his  bicycle  at  his  side,  he  walking 
between  the  bicycle  and  the  traveled  part  of  the  road,  when  the  sandy 
bank  gave  way,  as  he  says,  and  he  fell,  sustaining  an  injury.  It  was 
proved,  over  the  .defendant's  objection,  that  at  this  place,  about  10 
years  before  the  accident,  in  the  winter  time,  at  about  7:30  in  the 
evening,  a  woman,  while  traveling  along  this  road  in  the  dark,  while 
it  was  covered  with  snow,  ice,  and  slush,  slipped  off  the  bank,  fell, 
and  broke  her  shoulder.   She  says : 

'*WeU,  I  iteiiped  too  near  tbe  road  and  there  was  false  grass  there,  aod 
there  was  no  earth  under  It,  and  I  was  not  aware  oC  that  and  fall  ont" 

From  the  lapse  of  time  and  the  difference  in  the  circumstances  this 
evidence  was  incompetent  to  show  the  dangerous  condition  of  the  foot- 
path or  notice  to  the  town,  and  its  receipt  requires  a  reversal  of  tiie 

judgment. 

[2]  The  footpath  was  not  made  or  maintained  by  the  town  for  trav-  ' 
el,  but  some  pedestrians  from  time  to  time  had  traveled  there  and 
made  more  or  less  of  a  path  of  it.  The  condition  of  the  soil  in  the 
neighborhood  was  naturally  sand^,  and  it  is  evident  that  if  any  one 
came  too  near  the  bank,  it  was  liable  to  give  away.  In  this  locality, 
under  the  circumstances,  we  do  not  feel  that  any  negligence  has  been 
shown.  Flansburg  v.  Town  of  Elbridge,  205  N.  Y.  423,  98  N.  E.  750, 
41  L.  R.  A.  (N.  S.)  546;  Lane  v.  Town  of  Hancock,  142  N.  Y.  510, 
37  N.  E.  473  ;  King  v.  VUlage  of  Ft.  Ann,  180  N.  Y.  496,  73  N.  E.  481. 

We  do  not  find  in  the  case  sufiicient  evidence  to  charge  the  defendant 
with  negligence.  The  judgment  should  therefore  be  reversed  with 
costs,  and  the  comprint  dismissed,  wth  costs.  All  concur. 
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WILLIAM  M.  MABTHI  &  CO.  v.  VAN  DKNBTJEGH. 
(Supreme  Court,  Appellate  Dlrlslon,  Tbird  Department   May  2, 1917.) 

1.  HUSBAKD  AHO  WiFE  «=»23 — AqSNCT  OF  WlSX  FOB  HUSBAND. 

Where  a  woman  living  apart  her  bnsband  telephcnied  him  that 
their  danghter  had  died,  whereupm  he  told  her  to  employ  .certain  under^ 
takers,  and  that  he  would  see  the  bill  paid,  she  waa  hU  ai^t  in  employ- 
ing the  undertakers. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  K  142- 
144.] 

2.  WiTirxasEB  «s»140(&) — Comfitrnot— Husband  and  Wmc. 

On  trial  of  th^  undertakers'  dlalm  against  the  hushand*a  estate  the 
wife  was  competent  to  prove  the  agency. 
[Ed.  Note.— For  other  cases,  see  Wftnesses.  Gent  Dig.  1 008.] 
S.  Parent  and  Child  «s»3%,  New,  vol.  tl  Key-No.  Series— Fdkekaz.  Ex- 

PBN8a»— LlABIUTT. 

The  ffttber  of  an  Incomiteteut  person  over  21  years  of  age,  and  without 
property,  was  Uable  for  the  expenses  of  her  burial. 

4.  AFFSAI.  AND  EBBOB  «='934<^— PBESUUFnONB—EviDEKCE. 

Where  a  married  women  living  apart  from  her  husband  tesHfled  to  a 
conversation  over  the  teleidione  wIOl  her  huiband,  it  would  be  assumed 
on  appeal  that  she  reoognized  his  voice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |  8777.] 

Appeal  from  Surrogate's  Court,  Sarat(^  County. 

Proceeding  for  the  judicial  settlement  of  the  account  of  Maude  Van 
Denburgh,  as  administratrix  with  the  will  annexed'of  William  S.  De 
Yoe»  deceased.  From  a  decree  allowing  the  claim  of  William  M. 
Martin  &  Co.,  the  administratrix  appeals.  Affirmed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Jenkins  &  Barker,  of  Glens  Falls,  for  appellant 

M.  E.  Mcfygue,  of  Saratoga  Springs  (,L.  B.  McKelvey,  of  Sara- 
toga Springs,  of  counsel),  for  respondent 

JOHN  M.  KELLOGG,  P.  J.  The  respondents,  undertakers,  claim 
compensation  for  the  burial  of  the  daughter  of  the  intestate,  who  was 
at  the  time  of  her  death  over  21  years  of  age,  an  incompetent  person, 
and  without  property.  The  mother  was  living  apart  from  the  father, 
and  the  daughter  was  living  with  the  mother.  Upon  the  daughter's 
death,  the  mother  telephoned  the  father  that  the  daughter  had  just 
died.  He  asked  what  undertaker  she  was  to  have,  and  she  inquired 
who  he  wanted,  and  he  said  to  get  the  claimants.  She  replied  that  she 
would  carry  out  his  wishes,  and  he  told  her  he  would  see  the  bill  paid. 
She  thereupon  employed  the  claimants,  and  they  rendered  the  service. 
No  question  is  made  about  the  amount  of  the  bUl. 

It  is  urged  that  the  conversation  over  the  telephone  was  incompe- 
tent, that  the  mother  was  incompetent  to  testify  to  the  conversation 
with  the  father,  and  that  no  liability  was  shown.   The  surrogate  con- 
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sidered  that  there  was  a  moral  obligation  upon  the  father  to  bifty  the 
daughter,  which  well  sustained  the  promise  to  pay. 

In  Cromwell  v.  Benjamin.  41  Barb.  558.  it  was  held  that  a  father 

was  liable  for  the  support  of  his  adult  daughter,  who  was  an  invalid, 
without  means,  and  unable  to  support  herself.  The  infirm  daughter 
was  residing  with  the  mother,  who  was  living  apart  from  her  husband. 
Alger  V.  Miller,  56  Barb.  227  ;  2  Kent's  Com.  190;  1  Blackstone's 
Com.  448,  and  section  916,  Code  Crim.  Pro.,  seem  to  support  that  rul- 
ing. 

[1-4]  The  mother's  evidence  fully  establishes  the  defendant's  liabil- 
ity. From  her  testimony  she  was  the  agent  of  the  fath«-  in  employii^ 
the  undertaker,  and  she  was  competent  to  prove  the  agency.  We 
feel,  however,  that  it  is  unnecessary  to  consider  more  fully  the  compe- 
tency of  the  mother  as  a  witness,  as  upon  the  facts  shown,  aside  from 
her  testimony,  the  defendant  is  well  charged  with  the  liability.  We 
must  assume  from  her  testimony  that  in  talking  over  the  telephone 
with  her  husband  she  recognized  his  voice. 

The  decree  should  therefore  be  affirmed,  with  costs.  All  concur. 


(Suprone  Court,  Appellate  Division,  First  Department   May  4,  1917.) 

TBUSTB  €=»280— EXECtJTION— DtSCBBTION  of  TBUeTEB. 

Under  a  trust  deed  providing  that  the  Income  be  implied  to  the  use  of 
an  infant,  It  la  not  to  be  turned  over  to  tbe  infant's  g«ieral  guardian  as  It 
accrues,  but  it  Is  the  trustee's  duty  and  rl^t  to  apply  It  directly  to  the  use 
of  the  Infant;  the  trustee  being  clothed  with  a  discretion  as  to  Its  use, 
and  the  gift  to  the  Infant  being  only  of  so  mudi  of  it  as  the  trustee  shall 
inwerly  detemilne  to  aiVly. 

(Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  f  400.] 

I^e  and  Laughlin,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  New  York  Trust  Company,  trustee,  against  Harry 
S.  Black  and  others.  From  so  much  of  a  judgment  as  directs  plain- 
tiff, as  trustee,  to  retain  in  its  hands  certain  accrued  income  on  a  trust 
fund,  the  Nassau  County  Trust  Company  appeals.  Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  I<AUGHUN,  SCOTT, 
SMITH,  and  PAGE,  JJ. 

Henry  A.  Uterhart,  of  New  York  City,  for  appellant 
Richard  G.  Babbage,  of  New  York  City,  for  defendant  Fuller, 
George  Richards,  of  New  York  City,  for  respondent. 

SCOTT,  J.  This  action  is  brought  by  plaintiff  as  trustee  under  a 
certain  trust  agreement  for  a  settlement  of  its  accounts.  But  a  single 
question  is  presented  by  this  appeal. 

The  tnist  agreement  was  executed  by  one  Harry  S.  Black  on  De- 
cember 6^  1904.   By  it  he  transferred  to  plaintiff,  as  trustee,  certain 
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valuable  securities,  to  hold  ttie  same,  collect  the  interest  and  dividends 
thereon,  and  to  pay  the  same  to  one  Allen  Fuller  Black  until  April  1, 
1920,  or,  if  she,  should  die  prior  to  that  date,  then  until  her  death. 
Upon  her  deadi  prior  to  that  date,  if  Fuller  Chenery  (now  known  as 
George  Allen  Fuller)  should  then  be  living,  it  was  provided  that  one- 
third  of  said  portion  of  said  property  should  continue  to  be  hdd  in 
trust  by  said  trustee — 

"and  the  income  thereof  be  applied  to  the  use  of  said  Fuller  Chenery,  until 
the  first  day  of  April.  IdSO,  If  he  etaall  live  until  then,  and.  it  not,  then  so  l(»is 
as  he  shaU  Uve." 

Fuller  Chenery  (now  known  as  George  Allen  Fuller)  is  an  infant  of 
about  18  years  of  age,  and  will  come  to  full  age  on  March  7,  1920. 
Allen  Fuller  Black  died  on  October  10,  1915,  ana  the  trust  provision  in 
favor  of  the  aforesaid  infant  became  c^rativQ  on  that  date.  On  De- 
cember 11,  1915,  the  defendant  and  ^^llant  Nassau  County  Trust 
Company  was  ai^>ointed  by  the  surrogate  of  Nassau  county  &e  gw- 
eral  guardian  of  said  FuUer  Chenery,  now  known  as  George  Allen 
Fuller. 

The  plaintiff's  account  as  trustee  shows  tiiat  it  held  a  substantial 
amount  of  securities  subject  to  the  aforesaid  trust  in  favor  of  said  in- 
fant, and  the  contention  of  said  Nassau  County  Trust  Company  is  that 
the  income  from  said  trust  fund  should  be  paid  over  to  it,  as  it  accrues, 
as  general  guardian.  The  plaintiff's  contention  is  that  under  the  terms 
of  the  trust  deed  it  is  its  duty  and  right  to  a{^ly  said  income  directly 
to  the  use  of  said  infant  This  is  also  the  view  of  the  guardian  ad 
liton  of  the  infant.  No  doubt  is  suggested  by  any  one  as  to  the  re- 
sponsibility of  either  trust  company,  and  the  only  practical  question 
involved  in  the  controversy  appears  to  be  whether  tiie  income  of  the 
fund  ^all  be  subjected  to  the  payment  of  one  or  two  sets  of  commis- 
sions. 

We  are  referred  by  counsel  to  two  cases  which,  if  hastily  read, 
would  seem  to  be  in  conflict.  Hiey  are  Gasquet  v.  Pollock,  1  App. 
Div.  512,  37  N.  Y.  Supp.  357,  affinned  on  opmion  bek»w  158  N.  Y. 
734,  53  N.  E.  1125,  and  Matter  of  McComack,  40  App.  Div.  73,  57  N. 
Y.  Supp.  548.  Upon  a  careful  reading,  however,  the  cases  may  easily 
be  reconciled.  In  Gasquet  v.  Pollock  it  a^^ars  that  one  Eveline  G. 
Marshall  had,  by  will,  divided  her  estate  between  three  daughters.  To 
two  of  them  she  left  shares  outright.  The  share  of  the  third  daughter, 
Marie  Marshall,  she  gave  to  her  executors  in  trust  to  collect  and  receive 
the  income  and  to  apply  the  same  to  the  use  of  her  said  daughter  Marie. 
Some  years  after  her  mother's  death,  and  after  she  herself  had  become 
of  age,  Marie  Marshall  was  judicially  declared  to  be  incompetent,  and 
a  committee  of  her  person  and  estate  was  appointed.  The  income  from 
the  trust  fund  greatly  exceeded  what  was  necessary  for  the  support 
and  maintenance  of  the  incompetent,  and  the  question  arose  whether 
the  surplus  income  should  be  paid  over  to  the  committee,  or  whether 
tiie  trustees  should  retain  and  accumulate  it.  It  was  held  that  the  com- 
mittee, in  right  of  the  daughter,  was  entitled  to  receive  the  surplus  in- 
come, because  the  effect  of  the  will  was  to  give  the  whole  income  to 
the  ^ughter,  and  hence  that  so  much  of  it  as  it  was  not  necessary  to 
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api^  for  her  benefit  was  her  property  freed  frcwn  the  trust  provision. 
The  court  said: 

"If  the  daughter  was  of  sound  mind  she  would  be  entitled  to  have  the  In- 
come  applied  to  her  use  by  baring  It  paid  over  to  her  as  it  accrues.  Being  of 
unaound  mind,  she  is  represented  by  her  committee,  who  Is  entitled  to  hare 
tlie  accumulated  inonne  paid  over  to  lilm." 

The  opinion  did  not  deal  with  or  deny  die  right  of  the  trustees  to 
make  the  application  to  the  use  of  the  incompetent  of  so  much  of  the 
income  as  might  be  necessary  for  her  support  and  maintenance.  It 
dealt  only  with  the  accumulated  surplus  income. 

Matter  of  McCorznick,  supra,  much  more  closely  resembles  the  case 
with  which  we  have  to  deal,  because  it  involved  a  trust  for  the  benefit 
of  an  infant.  In  that  case  one  HIiot  McConnick  had  by  will  given  a 
share  of  his  estate  to  two  trustees  for  the  benefit  of  a  child,  with  in- 
structions to  apply  the  net  income  to  the  support,  education,  and  main- 
tenance of  said  child  during  infancy,  and  to  pay  over  the  principal  to 
him  when  he  came  of  age.  He  appointed  his  wile  and  the  two  trustees 
to  be  the  child's  guardian.  These  three  as  guardians  applied  to  the 
surrogate  for  an  order  authorizing  the  application  for  the  support  and 
education  of  the  infant  of  a  sum  consi<krably  less  than  the  income 
from  the  trust  f imd,  thus  providing  for  the  accumulation  of  a  surplus. 
Such  an  order  was  made.  Later  the  mother  of  the  child,  cbiming  to 
be  its  sole  guardian,  as  under  the  statute  she  was  entitled  to  claim  (see 
Matter  of  KeUogg,  187  N.  Y.  355-358,  80  N.  E.  207.  13  L.  R.  A.  [N. 
S.]  288),  demanded  that  the  whole  accumulated  income  be  paid  over 
to  her,  and  that  thereafter  the  income  as  it  accrued  should  be  paid  over 
to  her.  There  she  raised  the  same  question  which  the  appellant  raises 
here.  The  court  denied  her  application  as  to  the  accumulated  income 
and  the  surplus  tiiereafter  to  arise,  holding  that  it  was  the  right  and 
duty  of  the  trustees  to  s^ply  to  the  use  of  the  infant  only  so  much  of 
the  income  as  was  proper  and  itecessary  for  her  support,  education, 
and  maintenance,  holding  the  surplus,  if  any,  to  meet  the  growing 
needs  of  the  infant,  or  for  such  purposes  as  might  thereafter  justify 
its  expenditures. 

The  distinction  between  the  cases,  as  it  seems  to  me,  is  this :  That  in 
the  Gasquet  Case  the  surplus  income  became  the. absolute  property  of 
the  adult  cestui  que  trus^  and  could  not  therefore  be  held  under  the 
trust,  while  in  the  McCormidc  Case,  as  in  this,  the  income  never  be- 
came the  absolute  property  of  the  infant,  but  remained  until  her  ma- 
jority subject  to  the  provisions  of  the  instrument  creating  the  trust, 
and  trust  funds  of  which  the  trustees  retained  the  legal  title.  As  the 
general  guardian  of  an  infant  is  entitled  to  receive  only  the  property 
which  iKlongs  to  the  infant,  it  is  not  entitled  to  receive  anything, 
whether  principal  or  income,  which  belongs  to  the  trustees. 

That  the  plaintiff,  as  trustee  under  the  trust  agreement,  is  entitled, 
as  between  itself  and  the  general  guardian,  to  make  application  of  the 
income  to  the  use  of  die  infant  is,  I  think  clear,  under  the  authorities. 
Fullerton  v.  Jackson,  5  Johns.  Ch.  278;  Jarvis  v.  Babcock,  5  Barb. 
139;  Leggett  v.  Perkins,  2  N.  Y,  297.  In  the  case  last  cited  Judge 
Bnmson  said: 
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"Where  the  words  of  tho  statute  are  f<dlowed.  and  the  trust  Is  to  receive  and 
apply  rents'  and  profits,  I  have  never  yet  met  with  any  Judge  or  lawyer  who 
denied  that  the  trustee  had  anthority  to  make  the  api^catioii      the  trust 

money." 

In  the  same  case  Judge  Gardiner  said: 

"It  Is  believed  that  In  all  cases,  before  and  since  the  statute,  the  rule  Is 
uniform,  that  the  creator  of  the  trust  may  direct  specifically  the  performance 
of  those  things,  which  the  trustee,  whose  authority  is  derived  from  him,  might 
himself  p^orm,  in  the  lawful  execution  of  the  trust,  if  do  specific  directions 
were  giTeo." 

The  true  rule,  as  I  conceive  it,  as  to  the  duty  of  a  trustee  in  a  case 
like  tiie  present,  is  thus  stated  in  Perry  on  Trustees,  vol.  2,  §  622: 

"It  Is  the  duty  of  trustees  to  accumulate  all  the  Income  of  a  trust  for  nu 
Infant  which  Is  not  employed  In  maintenance  and  education,  as  before  stated, 
whether  a  direction  for  such  aocumnladon  is  contained  in  the  Instmment  of 
trust  or  not" 

The  distinction  I  have  endeavored  to  make  clear  was  well  expressed 
by  Surrogate  Ketcham  in  Matter  of  Connolly,  71  Misc.  Rep.  at  page 
389,  130  N.  Y.  Supp.  194,  as  follows: 

"Where  a  testamentary  trustee  is  Imperatively  directed  to  pay  Income  to 
an  infant,  it  should  be  paid  in  full  to  the  general  guardian,  who  in  torn 
may  fli^Iy  It  to  the  maintenance  and  education  of  his  ward  under  the  order 
of  the  coart  But  where  the  trustee  Is  required  to  exerdse  his  discretion  as 
to  the  use  of  the  Income,  the  gift  to  the  clilld  Is  onl^  of  so  mudi  of  the  In  corne- 
as the  trustee  shall  properly  determine  to  apply,  and  it  is  not  for  either  the 
guardian  or  the  court  to  Interfere  with  the  function  of  the  trustee,  unless  It 
Appear  that  he  Is  ^erdslng  it  perversely  or  unreasonably." 

I  attach  no  significance  to  the  fact  that  the  trust  deed  in  the  present 
case  merely  directs  the  trustee  to  apply  the  income  "to  the  use"  of  the 
infant,  and  not  tO'  his  "support,  education  and  maintenance."  The 
two  phrases  mean  practically  the  same  thing;  the  expression  used  in 
the  present  trust  deed  bcdng,  if  anything,  the  more  coaq>rehensive. 
That  deed  follows  the  language  of  the  statute  rdating  to  real  estate 
trusts.  By  the  Revised  Statutes  such  trusts  were  authorized  for  the 
"support  and  maintenance"  of  a  beneficiary,  but  by  Laws  of  1830,  c. 
320,  §  10,  that  phrase  was  changed  to  the  present  form.  It  has  never, 
so  far  as  I  am  aware,  been  considered  that  the  change  restricted  or 
substantially  altered  the  powers  and  duties  of  a  trustee  under  such 
a  trust. 

In  the  present  case  the  creator  of  the  trust,  who  had  a  r^t  to  direct 
how  the  trust  should  be  executed,  designated  plaintiff  as  the  one  to 
apply  the  income  to  the  use  of  the  infant  cestui  que  trust,  and  so  long 
as  the  trustee  retains  its  office,  it  is  its  right  and  duty  to  comply  with 
this  direction. 

The  judgment  appealed  from  should  be  affirmed,  with  costs  to  the 
plaintiff  and  the  guardian  ad  litem,  payable  out  of  the  trust  fund.  Or- 
der filed. 

CLARKE,  P.  J.,  and  SMITH,  J.,  concur. 

PAGE,  J.  (dissenting).  The  question  invcdved  in  this  appeal  is 
whether  under  the  provision  of  the  deed  it  is  the  duty  of  the  trustee  to 
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pay  over  the  entire  income  of  the  trust  fund  created  for  the  benefit  of 
the  infant  to  the  general  guardian,  leaving  the  discretion  as  to  what 
portion  thereof  shall  be  expended  for  the  use  of  the  infant  in  the 
guardian,  or  whether  the  discretion  is  reposed  in  the  trustee  by  virtue 
of  the  deed  to  determine  what  portion  shall  be  applied  to  the  use  of  the 
said  infant,  in  which  case  the  trustee  cannot  be  compelled  to  pay  the 
entire  income  to  the  general  guardian. 

The  majority  of  this  court  have  determined  that  it  was  the  intention 
of  the  grantor,  as  expressed  in  the  deed  of  trust,  that  the  discretion  as 
to  what  portion  of  the  income  shall  be  "applied"  to  the  use  of  the  in- 
fant is  reposed  in  the  trustee,,  whose  duty  it  is  to  attend  personally  to 
the  expenditure  of  the  income  and  to  the  care  of  the  infant.  It  has 
been  repeatedly  held  that  where  a  deed  or  will  creating  a  trust  has  re- 
quired a  trustee  to  "apply"  the  income  from  trust  funds  "to  the  educa- 
tion and  support  of  an  infant,"  it  becomes  the  duty  of  the  trustee  to 
make  a  personal  application  of  the  funds  to  the  infant's  needs  for  those 
specific  purposes,  and  to  hold  the  accumulated  surplus.  The  majority 
of  the  court  rely  upon  one  of  these  cases  (Matter  of  McCormick,  40 
App.  Div.  73,  57  N.  Y.  Supp.  548,  affirmed  without  opinion,  163  N.  Y. 
551,  57  N.  E.  1116).  It  seems  to  me,  however,  that  the  language  of  the 
instrtunents  involved  in  these  cases  is  clearly  distingnisliable  from  tiie 
language  of  the  present  deed  of  trust,  in  that,  whereas  in  the  cases- 
relied  upon  there  is  an  express  direction  for  the  trustee  to  apply  the  in- 
come for  a  specific  purpose,  namely,  the  education  and  support  of  the 
infant,  in  the  case  at  bar  the  direction  is  merely  a  general  one  to  apply 
the  income  to  the  use  of  the  infant.  The  Court  of  Appeals  has  held  in 
cases  dissimilar  in  their  facts  to  the  case  at  bar  that  a  direction  to  re- 
ceive the  income  from  trust  property  and  pay  it  over  to  a  beneficiary 
is  equivalent  to  a  direction  to  apply  the  income  to  the  use  of  a  benefi- 
ciary within  the  meaning  of  the  Revised  Statutes  authorizing  express 
trusts,  or,  in  other  words,  that  the  two  expressicais  are  synonymous  in 
their  meaning.  Moore  v.  Hegeman,  72  N.  Y.  376;  Leggett  v.  Perkins, 
2  N.  Y.  297.  Following  these  cases  it  has  been  held  by  this  court  in 
the  case  of  Gasquet  v.  Pollock,  I  App.  Div.  512,  37  N.  Y.  Supp.  357,  af- 
firmed by  the  Court  of  Appeals  in  158  N.  Y.  734,  53  N.  E-  1125,  on 
the  opinion  below,  that  a  direction  to  a  trustee  to  receive  the  interest, 
income,  and  profits  of  a  share  of  an  estate  and  to  "apply  the  same  to 
the  use"  of  the  testator's  daughter  during  her  life  was  equivalent  to 
a  direction  to  pay  over  the  entire  income  thereof  to  the  dau^ter.  and 
reposed  no  discretion  in  the  trustee  as  to  how  the  income  should  be  ex- 
pended. The  court  there  said,  1  App.  Div.  at  page  513,  37  N.  Y.  Supp. 
358: 

"Tbere  was  no  discretloii  given  tbe  trustees  to  apply  to  ber  use  a  part 
<nil7  of  the  Income,  nor  as  much  as  her  needs  required,  nor  as  much  as.  In 
the  Judgment  of  tbe  trustees,  she  needed.  Tbe  wb<^e  Inoome  was  given  to 
tbe  daugbtw,  and  she  Is  entitled  to  have  It  alL  Tha  fair  construction  of  tbe 
language  used  In  tbe  wlU  la  that  the  income  shall  be  paid  over  as  It  accmea 
to  the  daughter." 

The  court  proceeded  to  hold  that,  as  the  daughter  was  of  unsound 
mind  and  was  represented  by  a  committee  of  her  person  and  prop- 
erty, the  committee  was  entitled  to  have  the;  inoune  paid  over  to  hinu 
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This  case,  it  seems  to  me,  is  not  distiiii^i^bable  in  pimcic^e  from  the 
case  at  bar.  The  lai^uage  of  the  will  is  ahnost  identical  in  its  terms 
witH  the  language  of  the  present  deed  of  trust,  and  the  fact  tha^  the 
beneficiary  in  tuit  case  was  an  adult  of  unsound  mind  represented  by 
a  committee,  whereas  in  the  present  case  the  beneficiary  is  an  infant 
represented  by  a  guardian,  does  not  seem  to  me  a  valid  ground  of 
*  distinction.  The  real  question  was  Whether  the  direction  to  "apply 
the  income  to  the  use"  of  the  beneficiary  retjuired  the  trustees  to  pay 
over  the  entire  income  and  left  no  discretuMi  in  the  trustees  as  to 
how  it  should  be  applied.  The  status  of  the  beneficiary  has  no  bear- 
ing upon  the  meaning  of  the  language,  and  the  rule  would  apply  as 
well  to  an  infant  as  to  an  adult  beneficiary.  If  the  infant  in  the  case 
at  bar  were  of  full  age,  he  would  clearly  be  entitled  to  receive  all  of 
die  income  from  the  trustee,  and,  being  re{»%sented  by  his  guardian, 
the  guardian  is  entitled  to  receive  the  income  and  to  apply  it  to  the 
use  of  the  infant  in  its  discretion. 

I  think  there  is  no  force  in  the  respondent's  contention  that  the 
grantor,  in  selecting  the  trustee,  must  of  necessity  have  intended  that 
die  trustee  should  use  its  discretion  both  as  to  the  investment  and 
care  of  the  trust  fund  and  of  the  maintenance  and  care  of  the  infant. 
Trustees  are  generally  selected  with  a  view  to  their  ability  in  caring 
for  and  investing  the  trust  property,  and  tlw  qualifications  which  would 
fit  a  Urustee  for  such  a  duty  would  not  of  necessity  also  fit  him  for 
the  duty  of  guidii^  tite  destinies  and  shafHng  die  life  of  an  infant 
Where  these  additional  burdens  are  imposed  upon  the  trustee,  it  is 
customary  for  the  instrument  creating  the  trust  expressly  so  to  pro- 
vide either  by  a  direction  to  apply  the  income  to  the  education,  etc., 
of  the  beneficiary,  or  by  some  other  specific  injunction  with  respect 
to  how  the  money  is  to  be  ^>pUed.  There  is,  in  my  opini<ni,  no  rea- 
son for  imposing  such  duties  upon  the  trustee  merely  by  virtue  of  a 
general  direction  to  a{Hdy  the  income  to  the  use  of  the  beneficiary. 

I  think  the  4ecree  sbould  be  modified  in  accordance  with  the  fore- 
going. 

LAUGHLIN.  J.,  ccmcurs. 


crry  of  new  tork  v.  bbookltn,  a  o.  &  s.  b.  go. 

(Supreme  Ooort,  ^p^te  Division.  Xlrst  Department    May  4, 

1.  Stbeet  Railboads  €=>69 — Ijcense  Taxes — Statutes — Coitbtruction. 

Railroad  Law  (Conaol.  Laws,  c.  49)  S  175,  enacted  May  18,  18©2  (Lawa 
1892,  c  676,  S  95),  proTides  that  every  corporation  bidldlng  or  operating  a 
railroad  thereof,  under  the  prorlslons  of  this  mrtl^.  or  of  chapter  252 
of  the  Laws  «f  1884,  within  any  dty  of  the  state  ha^i^  a  papulati<m  U 
1.200^  or  more,  shall  pay  to  the  dty  a  percentage  of  its  gross  receipts. 
Laws  1884,  c  262,  |  7,  provides  that  the  local  authorities  of  any  Incoc^ 
porated  city  or  village  to  whom  application  is  made  for  wmsmt  to  the 
construction  or  operation  of  a  street  surface  railroad  upon  any  street  nOiy 
sell  at  putdle  anctlon  t^e  franchise.  Section  8,  that  every  corporatlMi 
Incorporated  undo-,  or  constructing  or  operating  a  railroad  canatmcted  or 
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extended  under,  the  provlgloaa  of  tMa  act,  within  dtles  having  a  popola-' 
tUm  of  290,000  or  more,  shall  pay  to  the  dty  a  peroeutace  of  Its  groes  re- 
eripts.  In  any  oCbw  InotMptHrated  cttr  or  Tillage  the  local  antborltUn 
abaSl  tULTB  the  right  to  reqpjlre,  as  a  craidttlmi  to  their  ctQuent  to  the  coa- 
Btmctlon,  operation,  or  extension  of  a  railroad  und»  the  prorUdona  ot 
this  act,  the  payment  annually  of  such  percentage  of  gross  receipts,  not 
exceeding  3  per  cent.  Into  the  treasury  of  said  or  Tillage,  as  they  may 
deem  proper.  And  section  .18,  that  nothing  In  this  act  shall  affect,  or 
repeal  any  right  of  any  existing  street  surface  railroad  company  to  con- 
struct or  operate  Its  road.  Defendant  street  railroad  was  Incorporated  In 
1803,  but  took  over  roads  of  constituent  companies  and  franchises  acquired 
prior  to  1802  when  the  population  of  the  dty  of  Brooklyn  was  less  than 
the  1,200,000  limit  Beld,  that  it  was  not  liable  for  the  gross  receipts  tax. 

[Ed.  Note.— For  other  cases,  see  Street  Ballroads,  Cent.  Dig.  SS  157-165.] 
2.  Stbebt  Kailboai»s  'g=>68 — ijoBNBai  Taxes — Statdtes — Consteuction, 

At  the  time  of  Issuance  of  such  diarters,  there  being  no  provision  for  a 
gross  receipts  tax,  the  franchises  became  ounplete,  vested,  and  unassail- 
able, and  the  dofendant  could  not  thereafter  be  Bubjected  to  payment  of 
the  gross  receipts  tax. 

[Ed.  Note.— For  other  cases,  see  Street  Ballroads,  Cent.  Dig.  S§  157-16&.] 

S.  StBEKT  RA.II.BOADS  4=»69 — LiCEITSK  TAXES — ^ATTTTBS — OONBTBUOTION. 

Such  result  is  necessary  for  the  further  reason  that  there  is  no  ex- 
press provision  subjecting  the  company  to  the  tax,  and  all  doubts  as  to 
the  cMutructlon  ot  a  taxing  statute  are  to  be  resolved  In  favor  oC  the 
taxpayer.  • 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Gent  D^f.  H  157-166.] 

4.  Stbeet  Bailkoads  «=>69^Licenbe  Taxes — Statutes— CONffMUcnoN. 

Dnder  Ballroad  Law,  (  175,  enacted  May  IS,  1892,  as  section  95,  street 
railroad  whldi  operated  In  Brooklyn  but  ran  Its  cars  over  the  East  Blver 
bridges  to  Manhattan  did  not  safrject  itself  to  payment  of  gross  receipts 
tax,  the  tracks  om  whldi  it  c^erated  not  having  been  built,  under  Laws 
1884.  c.  252,  or  Bailnnd  law,  art  4. 

[Ed.  Not& — For  othOT  cases,  see  Street  Railroads,  Cent  Dig.  ||  107-166.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  City  of  New  York  against  the  Brooklyn,  Queens 
County  &  Suburban  Railroad  Company.  Prom  a  judgment  dismiss- 
ing- the  complaint  upon  the  merits,  the  City  appeals.  Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  BOWLING, 
DAVIS,  and  SHEARN,  JJ. 

William  E.  C  Mayer,  of  New  York  City,  for  appellant 
Charles  A.  CoUin,  of  New  York  City,  for  respondent. 

SHEARN,  J.  This  action  was  brought  by  the  city  to  recover  some 
$800,000,  representing  percentages  of  about  $350,000  on  gross  receipts 
from  the  operation  of  the  defendant's  railroads  within  the  city  of  New 
York  during  the  six  years  ending  September  30,  1907,  and  penalties 
thereon  amounting  to  about  $450,000,  pursuant  to  tiie  provisions  of 
section  175  of  the  Railroad  Law  as  enacted  May  18,  1892.  The  fi«t 
sentence  of  that  section  has  read,  since  May  18,  1892,  as  follows : 

"Bvery  corporation  building  or  operating  a  railroad  or  branch  or  extension 
thereof,  under  the  provisions  of  this  article,  or  of  chapter  252  of  the  Laws 
of  1884,  within  any  city  of  the  state  having  a  population  of  1,200,000  or  more, 
shall,  for  and  during  the  first  five  years  aftor  the  OMnmenconrait  of  the  opera* 
tlott  o£  any  portion  of  Its  railroad  annually,  od  Novamb«  flist  pay  into  the 
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treaanry  of  Oie  dtr  in  which  Its  nxtd  Is  located,  to  the  credit  of  th«  dnUi^  i 
fand  tberwt,  three  per  cent  ot  tta  groaa  receipts  tor  and  during  the  year  | 
ending  September  thirtieth  next  preceding;  and  after  the  expiration  of  such 
five  years,  make  a  like  annoal  paymoit  into  the  treasury  of  the  titj  to  the  ' 
credit  of  the  same  fund,  of  five  per  cent,  of  Its  gross  receipts." 

The  defendant  is  a  domestic  street  surface  railroad  corporation  or- 
ganized November  24,  1893,  under  &e  General  Railroad  Iaw.  The  | 
certificate  of  incorporation  provided  that  "the  county  in  which  said 
railroad  is  to  be  located  is  the  county  of  Queens,  sta^e  of  New  York.'* 
All  of  the  defendant's  franchises  for  the  use  of  city  streets  are  based 
upon  consents  of  the  proper  local  municipal  bodies  granted  to  other 
corporations  merged  with  the  defendant,  which  corporations  were  all 
in  existence  prior  to  18S4.  All  of  the  franchises  which  were  granted 
by  tlie  local  authorities  of  the  city  of  Brooklyn  for  r^lroads  (^>erated 
by  the  defendant,  whether  owned  by  it  or  by  other  corporations,  were 
so  granted  prior  to  May  18,  1892,  with  the  single  excepticMi  of  the 
franchise  of  July  27,  1893,  as  am^ded  November  27,  1893,  granted ' 
to  the  defendant's  predecessor,  the  Broadway  Railroad  Company, 
which  said  franchise  did  require  the  pajrment  of  percentages  of  gross 
receipts  annually  at  the  rate  of  1  per  cent,  when  its  total  annual  gross 
receipts  should  average  $20,000  or  less  per  mile,  and  on  a  sliding  scale 
thereafter.  The  sum  sought  to  be  recovered  does  not  include  this 
percentage  payable  under  tliis  particular  franchise,  but  is  based  wholly 
upon  the  requirement  of  the  statute. 

At  the  time  of  the  enactment  of  section  175  in  its  present  form  on 
May  18,  1892,  and  at  the  time  of  defendant's  incorporaticm.  the  pop- 
ulation of  the  city  of  Brooklyn  was  considerably  under  1,000,000,  and 
on  January  1,  1898,  at  the  time  of  the  taking  effect  of  the  Greater 
New  York  Charter,  the  population  was  still  less  than  1,000,000.  In 
the  year  1900  the  population  of  the  borough  of  Brooklyn  was  1,1(^,- 
582,  and  in  1905  was  1,358,686.  There  is  nothing  to  show  just  when 
the  population  of  the  borough  of  Brooklyn  reached  or  passed  the 
1,200,000  mark,  but  it  is  assumed  for  the  purposes  of  the  appeal  tliat 
the  population  of  that  borough  had  increased  to  1,200,000  by  1905 
and  has  since  exceeded  that  number.  During  th^  first  three  years 
of  the  period  embraced  in  this  action,  the  defendant  operated  its  rail- 
roads over  the  Brooklyn  Bridge  to  the  Park  Row  Terminal  in  Man- 
hattan. During  the  year  ending  September  30,  1905,  it  operated  con- 
tinuously over  the  Brooklyn  Bridge  from  the  Paric  Row  Terminal 
in  Manhattan  and  part  of  the  time  over  the  WiUiamsburgh  Bridge, 
all  of  which  bridge  operation  was  made  possible  by  track  j^eements 
with  other  railroads  and  was  pursuant  to  a  license  granted  by  the  de- 
partment of  bridges  Dursuant  to  special  bridge  statutes  (chapter  663 
of  the  Laws  of  1897),  pursuant  to  which  tolls  were  exacted  by  and 
paid  to  the  city  of  New  York. 

The  appellant  makes  two  broad  claims :  (1)  Assuming  that  respond- 
ent was  not  subject  to  this  charge  when  it  was  incorporated  in  1893 
or  for  the  period  of  17  years  thereafter,  during  which  the  population 
of  Brooklyn  was  less  than  1,200,000,  it  became  subject  to  tiie  charge 
automatically  when  the  population  reached  that  figure;  and  (2)  sim- 
ilarly,  even  if  this  contention  be  unsound,  respondent  became  liable 
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to  this  charge  when  it  extended  its  operations  and  entered  the  borough 
of  Manhattan,  for  then  it  was  operating  a  railroad  in  a  city  whose 
population  exceeded  1,200,000.  The  respondent  contends  that  since 
the  taking  effect,  on  May  18,  1892,  of  chapter  676  of  the  Laws  of 
1892,  making  1,200.000  instead  of  250,000  the  minimum  limit  of  pop- 
ulation of  the  cities  specified  in  the  first  sentence  of  former  section 
95  (present  section  175)  of  the  Railroad  Law,  that  sentence  has  only 
required  payment  of  the  specified  percentages  of  gross  receipts  from 
the  operation  of  railroads  built  under  franchises  granted  by  New  York 
City  after  May  6,  1884,  and  that,  accordingly,  the  statute  does  not  ap- 
ply to  receipts  from  operation  in  Brooklyn  under  franchises  antedat- 
ing 1884,  or  to  receipts  from  operation  over  thie  bridges  and  into  the 
borough  of  Manhattan,  which  operation  is  not  pursuant  to  any  fran- 
chise granted  under  the  R^lroad  Law,  but  is  pursuant  to  a  license 
under  special  bridge  statutes.  Both  sides  agree  that  no  change  what- 
ever was  made  in  the  obligations  or  in  the  rights  of  the  respcmdent  by 
the  consolidation  of  the  city  of  Brooklyn  with  the  city  of  New  York. 
The  basic  question,  therefore,  is  the  application  of  the  statute. 

The  legislation  governing  the  requirement  to  pay  percentages  of 
gross  receipts  from  the  operation  of  railroads  first  appeared  in  sec- 
tions 7,  8,  and  18  of  chapter  252  of  the  Laws  of  1884,  the  first  gen- 
eral street  surface  railroad  law  in  this  state.  The  portions  of  said 
act  of  1884  (chapter  252)  material  to  the  present  discussion,  as  thus 
originally  enacted,  read  as  follows: 

"Sec.  7.  The  local  authorities  of  any  Incorporated  dty  or  village  to  whom 
application,  under  the  provisions  of  this  act,  may  be  made  for  consent  to  the 
construction,  maintenance,  use,  operation  or  extmsion  of  a  street  surface 
railroad  npon  any  street,  xoad,  avenue  or  highway,  may,  at  their  option,  pro* 
vide  for  the  sale  of,  and  sell  at  public  aactlMi  tbe  francbise,  subject  to  all  the 
provisloDB  of  this  act,  to  so  construct,  maintain,  use,  iterate  or  extend  sodi 
street  surface  railway.  •  •  • 

"Sec.  8.  Every  corporation  Incorporated  under,  or  constructing  or  operating 
a  railroad  coostmcted  or  extended  under  the  prorisions  of  this  act,  within 
tbe  cities  of  the  state  having  a  population  of  200,000  or  more,  as  aforesaid, 
shall  for  and  during  the  flrst  five  years  after  the  commencement  of  the  opera- 
tion of  any  portion  of  Its  railroad,  annually,  on  the  first  day  of  November,  pay 
into  the  treasury  o'f  said  respective  cities  In  which  Its  road  is  located  to  the 
credit  of  the  sinking  fund  thereof,  three  per  cent,  of  Its  gross  receipts  for 
and  during  the  year  «idlng  the  n«ct  preradli^  tUrtleth  day  of  September, 
and  after  the  expiration  of  said  Ave  years,  make  a  like  annual  payment  into 
the  treasury  of  said  respective  dties,  for  the  credit  of  said  sinking  funds,  of 
five  per  cent.  Instead  of  three  per  cent,  of  said  gross  receipts :  provided,  bow- 
ever,  that  every  corporation  now  existing  and  operating  a  street  surface  railroad 
which  shall  extend  Its  tracks  or  construct  branches  therefr<Mn,  and  tqwrate 
such  extensions  or  branches  under  the  provisions  of  this  act,  or  the  corporation 
operating  such  branches  or  extaisions,  shall  pay  such  percentages  as  aforesaid 
only  upon  such  portion  of  Its  gross  receipts  as  shall  bear  the  same  proportion 
to  the  whole  value  thereof  as  the  length  of  such  extension  and  branches  shall 
bear  to  the  entire  length  of  its  tracks.  In  any  other  Incorporated  city  or  vil- 
lage the  local  authorities  shall  have  the  rl^t  to  require,  as  a  ocmditlon.  to 
their  consent  to  the  oonBtmctlon,  operation  or  eztmslon  of  a  railroad  under 
the  provisions  of  this  act,  the  payment  f^muaUy  of  such  percaitage  of  gnm 
receipts,  not  exceedtng  three  per  cent,  into  the  treasury  of  said  cll^r  or  village, 
as  they  may  deem  proper." 

"Sec.  18.  •  •  •  nothing  In  this  act  shall  •  ♦  •  interfere  with  or 
repeal  or  inralidate  any  rights  heretofore  acquired  under  the  laws  of  this  state 
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by  any  hone  railroad  OHapany,  or  aftect,  or  repeal  any  rl^t  of  any  existing' 
street  surface  railroad  campaoy  to  construct,  extend,  operate  and  maintain  its 
road  In  acomdance  with  tbk  terms  and  prorlslma  of  Its  diarter,  and  tlie  acta 
amendatory  thereof." 

Chapters  65  and  6+2  of  the  Laws  of  1886,  known  as  the  "Cantor 
Acts,"  repealed  said  section  7  of  chapter  252  of  the  Laws  of  1884,  and 
otherwise  modified  certain  of  the  above-quoted  provisions  of  the  ict  of 
1884.  The  first  Cantor  Act  (Laws  1886,  c.  65, 1 1),  as  originally  enact- 
ed, contained  the  following  provisions : 

"Section.  1.  The  local  authorities  of  any  InccnxMnated  city  or  viUagft  to 
whom  application  may  be  made  for  consent  to  the  construction,  maintenance, 
use,  operation  or  extension  of  a  street  railroad  or  a  railroad  or  raUmy  for 
the  transportation  of  passengers,  malls  or  freight  over,  upon,  under,  throu^ 
or  across  any  of  the  streets,  roads,  avenues,  parks  or  public  places  in  auch  city 
or  Tillage,  must  provide  as  a  condition  of  the  said  consent  to  the  use  of 
said  street,  road,  avenue,  park  or  public  place,  that  the  right,  franchise  and 
privilege  of  using  the  said  street,  road,  avenue,  park  or  public  place,  shall  be 
sold  at  public  auction  to  the  bidder  who  will  give  the  largest  percentage  per 
annum  of  the  gross  receipts  derived  txoia  the  operation  of  said  railroad  or 
railway,  •  •  •  provided  that  In  cities  having  a  population  of  2BOfiOO,  or 
more,  such  percentage  shall  In  no  case  be  less  than  three  per  centum  per 
annum  of  sucih  gross  recdpts  for  and  during  the  period  of  the  first  five 
years  of  the  operation  of  any  iwrtlon  of  said  railroad  or  railway,  and  five 
per  centom  per  annum  of  such  gross  receipts  after  the  eiplration  of  five 
years." 

The  foregoing  provisions  of  the  first  Cantor  Act  of  1886,  c.  65,  were 
amended  by  the  second  Cantor  Act  (Laws  1886,  c.  642,  §  1)  to  read  as 
follows ; 

"Section  1.  The  local  authorities  of  any  incorporated  dty  or  village,  to 
whom  ai^Ucatlwi  may  be  made  for  consent  to  the  construction,  maintenance, 
use,  osfentioa  at  extension  of  a  street  railroad  or  a  railroad  or  railway  for  tbe 
transportatlMi  of  pass«igers,  malls  or  freight,  over,  upon,  under  or  tbrou^ 
any  of  the  streets,  roads,  arnmes,  parks  or  public  pla<%s  in  such  city  or 
village  must  provide,  as  a  condlthm  of  the  said  omsent  to  the  use  of  said, 
street,  road,  avoiue,  park  or  public  place,  that  the  right,  franchise  and  privi- 
lege of  using  the  said  street,  road,  avenue,  park  or  public  place  shall  be  sold 
at  public  auction  to  the  bidder  who  will  agree  to  give  the  largest  percentage 
per  annum  of  the  gross  receipts  of  said  company  or  corporation  •  *  « 
but  this  agreement  shall  not  release  any  such  road  from  the  percentages  re- 
quired to  be  paid  by  chapter  232  of  the  Laws  of  18tM." 

Section  2  of  the  second  Cantor  Act  (Laws  1886,  c.  642)  provided 
that  none  of  the  above-quoted  provisions  of  that  act  or  of  chapter  65 
of  the  Ivaws  of  1886  should  apply  "to  street  surface  railroad  compa- 
nies heretofore  oiganized  in  cities  or  villages  of  less  than  40,000  in- 
hatntants."  Chapter  622  of  ^  Laws  of  1887  rais«l  such  minimum 
p(^lation  limit  to  85,000. 

The  substance  of  the  foregoing  provisions  of  the  Laws  of  18S4, 
chapter  252,  and  of  the  two  Cantor  Acts  of  1886  (chapters  65  and  642) 
was  re-enacted  in  sections  93  and  95  of  the  Railroad  Law  of  1890 
(Laws  1890,  c.  565,  taking  effect  May  1,  1891). 

The  provisions  of  section  8  of  chapter  252  of  the  Laws  of  18S4 
have  undergone  no  material  change,  either  in  language  or  substance, 
except  the  changes  m  the  first  clause  of  the  first  sentence*  which,  as 
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originally  enacted,  in  section  8  of  the  act  of  1884  (chapter  252)  read  as 
follows ; 

"SveiT  Rorporatton  Inoorporated  nodttr,  or  constmctlDg  or  operating  a 
railroad  ooostructed  or  extended  mder  tbe  provlalons  ttf  this  act,  within  the 
cities  of  the  state  harlng  a  poptitatUuL  of  250,000  or  more.  *  •  •  shall 
•   •   •  pay.   ♦   •   • " 

As  re-en«rted  in  section  95  of  the  first  revised  Railroad  Law  of  1890 
(Laws  1890,  c.  565,  talcing  effect  May  1,  1891)  the  first  clause  of  the 
first  sentence  of  the  section  read : 

"Every  corporation,  building  or  operating  a  railroad,  constructed  or  ex- 
tended rmAet  the  provlidont  of  this  artlde,  or  ct  chapter  262  (tf  the  Iawb  of 
1884,  within  any  dty  of  this  state  haTtng  a  popolatlon  2(MXO0O  or  more, 
sbaXl  *  *   *  pay.   *  • 

It  will  he  noted  that  in  this  amendment  the  words  "incorporated  un- 
der," following  Uie  words  "every  corporation"  in  Ae  original  statute, 
were  omitted. 

By  the  1892  re-revision  of  the  Railroad  Law  (Laws  1892,  c.  676, 
taking  effect  May  18,  1892)  the  first  clause  of  the  first  sentence  of  sec- 
tion 95  was  amended  to  read,  as  it  still  reads  in  present  section  175  of 
the  Railroad  Law,  as  follows : 

"Every  corporation  bnlldlng  or  operating  a  railroad  or  branch  or  extmislon 
thereof,  under  the  provisions  of  this  article,  or  of  diiapter  2S2  of  the  Laws  ot 
1884.  within  any  city  of  the  state  havii^t  a  p<^ulatloa  <MC  l;200,000  or  more, 
shall  •  •   •  pay.  •  •  • " 

Sections  93  andi  95  of  the  Railroad  Law  of  1890,  c.  565,  taking  ef- 
fect May  1,  1891,  show  on  their  face  that  the  substance  qf  the  forego- 
ing provisions  of  the  Laws  of  1884,  c.  252,  and  of  the  Cantor  Acts  of 
1^6,  cc.  65,  642,  were  re-enacted,  in  almost  identical  language  and 
without  any  change  in  substance,  except  that  in  section  93,  the  mini- 
mum population  limit  of  a  city  in  which  the  franchise  was  required  to 
be  sold  at  public  auction  was  raised  from'  85,000  to  90,000. 

Further,  as  indicating  an  intention  that  the  revision  should  make  no 
change  in  the  substance  of  the  law,  the  Railroad  Law  of  1890,  c.  565, 
while  expressly  repealing  the  I^w  of  1884,  c.  252,  and  the  Cantor  Acts 
of  1886,  cc.  65,  642,  also  expressly  provided  (sections  181,  182)  that 
such  repeal  should  not  affect  or  impair  any  act  done  or  right  accruing, 
accrued  or  acquired  prior  to  May  1,  1891,  under  or  by  virtue  of  laws 
so  repealed ;  but  that  such  a  right  might  be  asserted,  enforced,  or  pros- 
ecuted as  fully  and  to  the  same  extent  as  if  such  laws  had  not  t>een 
repealed;  and  that  the  provisions  of  such  revised  Railroad  Law  of 


"so  far  as  they  are  sabstantlally  the  same  as  those  of  laws  existing  on  April 
30,  1891,  shall  be  constrned  as  a  continuation  of  snch  laws,  modified  or 
amended  according  to  the  language  ^ployed,  *  •  •  and  not  as  new 
enactments." 

By  Statutory  Construction  Law  of  1892,  c.  677,  and  by  the  General 
Construction  Law  of  1909,  c.  27  (Consol.  I^ws,  c.  22),  similar  provi- 
sions were  made  generally  applicable  to  all  the  Revised  General  Laws 
and  to  all  the  Consolidated  Laws. 
IMN.T.S.— 82 
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The  above-quoted  provisions  of  the  earlier  acts  as  to  the  sale  of  a 
franchise  at  public  auction  to  the  bidder  agreeing  to  jay  the  highest 
percentage  of  gross  receipts  were  re-enacted  in  section  93  of  the  Rail- 
road Law  of  1890;  and  the  provisions  imposing  an  absolute  liability 
for  the  annual  payment  of  3  per  cent  of  gross  receipts  for  the  first  five 
years  after  the  commencement  of  the  operation  of  a  proposed  new 
railroad,  and  of  5  per  cent,  thereafter,  were  revised  in  secticm  95  of 
the  Railroad  Law  of  1890. 

After  May  18,  1892,  the  third  sentence  of  section  95  of  the  Railroad 
Law  was  the  only  statutory  provision  which  required  street  surface 
railroad  corporations  operating  railroads  outside  of  New  York  City  to 
pay  a  percentage  of  their  gross  receipts  from  the  operation  of  such 
railroads.  Such  third  sentence  of  section  95  (present  section  175)  has 
not  been  changed  since  its  first  enactment  as  the  second  sentence  of 
section  8  of  the  act  of  1884  (chapter  252),  and  it  still  reads  as  follows: 

"In  any  other  incorporated  dty  or  village  the  local  authorities  shall  han> 
the  right  to  require,  as  a  CMidltlon  to  their  consent  to  the  construction,  opera- 
tion or  extension  of  a  railroad  under  the  provisions  of  this  article,  the  payment 
annually  of  such  percentage  of  giOBs  receipts,  not  exceeding  three  per  cent 
Into  the  treasury  of  the  dty  or  village,  as  they  may  dean  proper," 

The  population  of  each  of  the  two  cities,  New  York  and  Brooklyn, 
has  been  more  than  250,000  since  1865.  With  the  single  exception 
since  1890  of  Buifalo,  the  cities  of  New  York  and  Brooklyn  were  the 
only  cities  in  the  state,  during  the  period  from  May  6,  1884,  to  May 
18,  1892,  which  had  a  population  of  250,000  or  more,  and  therefore, 
with  the  exception  of  Buffalo,  they  were  the  only  cities  during  thai 
period  subject  to  the  i»-ovisi(His  embodied  in  the  first  sentence  of  sec- 
tion 8  of  the  act  of  1884  from  May  6,  1884,  to  May  1,  1891,  and  in  the 
first  sentence  of  section  95  of  the  Railroad  Law  from  May  1,  1891,  to 
May  18,  1892. 

Certain  features  stand  out  dearly  from  this  survey  of  the  develop- 
ment of  these  statutes:  (1)  At  all  times  the  charge,  when  exacted,  was 
purely  compensation  to  the  municipalities  for  their  consent  or  franchise 
granting  rights  to  use  their  streets.  (2)  At  all  times  the  exaction  of 
the  minimum  charge  specified  in  the  statute  was  optional  with  the  local 
authorities,  excepting  only  in  Buffalo^  Brooklyn,  and  New  York.  (3) 
After  May  18,  1892,  the  exaction  of  the  chaise  was  required  only  in 
the  city  of  New  York.  (4)  The  requirement  for  selling  the  right  of 
using  tiie  streets  to  the  highest  bidder  who  will  agree  to  pay  a  percent- 
age of  gross  receipts  no  less  than  the  statutory  3  per  cent,  rate  was 
limited  to  Buffalo,  Brooklyn,  and  New  York  until  May  18,  1892,  and 
thereafter  applied  only  to  the  city  of  New  York.  Adainson  v.  Nassau 
Electric  R.  R.  Co.,  89  Hun,  261,  34  N.  Y.  Supp.  1073.  (5)  The  orig- 
inal act  of  1^4,  imposing  the  charge,  was  prospective,  referred  to  new 
franchises,  and  did  not  apply  to  any  corporaticms  except  those:  (a)  In- 
corporated under  the  act ;  or  (b)  constructing  or  operating  a  railroad 
constructed  or  extended  under  the  act,  which  excludes  the  respondent 
and  its  constituent  companies,  with  the  possible  exception  of  extensions 
under  the  act  of  1884,  if  any,  between  1884  and  1892,  after  which  last 
date  no  charge  was  imposed  by  the  statute.   (6)  The  Cantor  Acts  of 


Sup.  Ct)    CITT  OF  NBW  TOBK  Y.  BBOOKLTN,      0.  A  8.  B.  OO.  979 


1886  were  prospective,  referring  to  applications  for  local  consents 
thereafter  granted,  which  excludes  the  respondent  and  its  constituent 
companies,  with  the  exception  of  the  Broadway  Railroad  Company^ 
above  referred  to»  whose  franchise  of  July  27,  1S93,  was  granted  upon 
a  requirement  for  the  payment  of  percentages,  as  to  which  no  question 
arises.  (7)  The  revision  of  1890  not  tmly  clearly  applies  to  future 
building  and  operating  under  new  f  randiises,  but  is  so  phrased  that, 
with  tfie  possible  exception  above  noted  in  (5),  it  is  impossible  to  in- 
clude the  respondent,  for  it  applies  only  to  railroads  "constructed  or 
extended  under  the  provisions  of  this  article,  or  of  chapter  252  of  the 
I^aws  of  1884."  As  if  to  emphasize  this  limitation  and  make  it  stilt 
clearer  that  there  was  no  intention  of  requiring  the  charge  to  be  exacted 
of  all  companies  incorporated  under  die  provisions  of  the  General 
Railroad  liiw  or  tinder  the  act  of  1884,  irrespective  of  the  time  when 
they  were  constructed  or  extended,  there  was  deliberately  omitted  in 
the  revision  the  words  "incorporated  under"  appearing  in  the  previous 
statute,  so  that,  instead  of  reading,  "Every  corporation  incorporated 
under  •  *  *  the  provisions  of  this  act  *  *  *  shall  *  ♦  * 
pay,"  it  read,  "Every  corporation  building  or  operating  a  railroad,  con- 
structed or  extended  under  the  provisions  of  this  article,  *  *  * 
shall  *  •  *  pay."  See  Penn.  Steel  Co.  v.  N.  Y.  Ry.  Co.  (C.  C.) 
191  Fed.  216,  220,  221,  226. 

[1]  It  is  therefore  entirely  clear  that  when  the  respondent  was  in- 
corporated in  1893  and  took  over  the  operation  of  the  railroads  of  its 
constituent  companies  in  the  city  of  Brooklyn,  the  population  of  which 
was  far  under  the  1,200,000  limit  fixed  by  the  revision  of  1892,  the  stat- 
ute requiring  the  exaction  of  a  gross  receipts  charge  did  not  apply  to 
it.  In  fact  it  was  held  in  the  Penn.  Steel  Co.  Case,  supra,  that  the  act 
did  not  apply  to  New  York  City  railroads  unless  they  were  enjoying 
franchises  created  subsequent  to  the  Act  of  1884. 

[2,8]  Nev«theless,  the  corporaticm  counsel  insists  that  the  act 
must  apply  to  the  respondent  because,  when  Brooklyn's  population 
passed  the  1,200,000  mark,  the  respondent  was  operating  a  railroad  in 
a  city  having  the  population  fixed  by  the  act  of  1892,  and  was  literally 
within  its  terms.  The  basis  of  this  argument  is  twofold:  It  is  said, 
first,  that  the  respondent  took  its  charter  of  incorporation  under  the 
conditions  and  with  the  burdens  prescribed  by  the  Railroad  Law,  and 
that  it  does  not  necessarily  follow  from  the  fact  that  its  constituent 
companies  were  exempt  from  the  exaction  of  a  charge  upon  gross 
receipts  that  the  corporation  succeeding  to  their  rights  succeeded  to 
their  "exemptions"  (citing  Rochester  R.  R.  Co.  v.  Rochester,  205  U. 
S.  236,  254,  27  Sup.  Ct.  469,  51  L.  Ed.  784).  This  is  another  way  of 
saying  that  privileges  or  exemptions,  which  are  personal,  do  not  pass 
when  the  corporations  enjoying  them  are  merged  into  another  cor- 
poration. In  the  Rochester  Case,  the  original  corporation  was  free 
frcHn  any  obligation  to  share  in  the  expense  of  paving  certain  streets 
because  at  the  time  of  its  incorporation  there  was  no  statute  requiring 
it  Its  successor  corporation  was  naturally  defeated  in  claiming  that, 
it  could  not  be  required  to  share  the  expense  of  paving  under  a  subse- 
quent statute  merely  because  its  predecessor  corporation  was  not  Ua- 
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He.  That  decision  does  not  appear  to  have  even  a  remote  bearini^  up- 
on this  controversy.  There  is  here  no  question  of  exemption.  No  con- 
tention is  made  that  the  franchises  of  the  respondent  are  exempt  from 
taxation.  The  question  is  not  even  raised  whether,  when  a  consent 
or  franchise  has  been  granted  by  local  authorities  for  the  use  of' 
streets,  and  tlie  same  h^  been  accepted  and  thereafter  continuously 
enjoyed,  it  is  competent  subsequently  to  impose  other  or  additional 
terms  for  enjoying  a  vested  rig^ht  under  the  guise  of  imposing  new 
terms  in  consideration  for  the  right  to  incorporate  and  operate  under 
a  new  statute.  The  question  is  not  whether  additional  compensation 
could  be  exacted,  but  whether  the  statute  does  impose  new  terms. 
The  corporation  counsel  insists  that  the  statute  does  apply  to  the  re- 
spondent, and  that  the  intention  of  the  Legislature  was  that  the  gros» 
receipts  cha:^  should  automatically  become  operative  when  the  popu- 
lation of  Brooklyn  reached  the  1^00,000  mark,  because,  as  he  argues, 
it  was  obligatory  upon  the  local  authorities  in  Brooklyn  to  require  the 
exaction  of  thi5  charge,  and  if  it  were  not  exacted,  the  franchises  of 
the  respondent  "would  be  inc<»nplete/'  Hiis  is  insisted  upon  over  and 
over  zgain  in  spite  of  the  patent  fact,  evidenced  by  the  foregoing  sur- 
vey of  the  history  of  the  statute,  that  in  1893,  when  the  respondent 
was  incorporated  and  took  over  the  operation  of  its  constituent  com- 
panies  in  the  city  of  Brooklyn,  there  was  no  obligation  whatever  upon 
the  local  authonties  of  any  city  in  the  state,  except  tiie  ctty  of  New 
York,  to  exact  a  gross  receipts  charge,  and  therefore  the  respondent's 
franchises  were  complete,  vested,  and  unassailable.  Failing  in  this  con- 
tention, it  is  tben  argued  that  the  statute  should  be  interpreted  so  as  to 
read  that  the  gross  receipts  charge  shall  become  operative  at  such  time 
in  the  future  when  the  city  of  Brooklyn  may  attain  a  population  of 
1,200,000.  Assuming  that  the  statute  applied  to  franchises  granted  by 
local  autiiorjties  prior  to  1884,  which  clearly  it  does  not,  a  sufficient 
answer  to  the  contention  is  that  the  statute  does  not  contain  the  pro- 
vision soi^ht  to  be  interpreted  into  it,  and : 

"All  douMi  as  to  the  cMMtmetion  of  a  taxing  statute  an  to  be  lesolved  in 
ftTor  ot  tbe  taxpaTer."  Oltr  of  Bixiheater  t.  Foarteoitb  Ward  Aaa'a,  183 
N.  Y.  2T,  76  N.  B.  692;  People  ex  reL  N.  T.,  etc,  C!o.,  198  V.  Z.  290,  91  N.  a 
634. 

It  may  be  said  further  in  answer  to  this  argument  that,  imputing 
-any  such  unexpressed  intention  to  the  Legislature  at  ttie  time  of  the 
revision  of  1892  involves  shutting  one's  eyes  to  the  facts  tiiat  fur- 
nished a  good  and  sufficient  reason  for  raising  the  population  re- 
quirement, fixed  at  250,000  in  the  act  of  1884,  to  1,200,000,  fixed  in 
the  revision  of  1892.  The  record  indicates  that  between  the  enactment 
of  chapter  252  of  the  Laws  of  1884,  imposing  the  gross  receipts  charge 
upon  the  granting  of  new  franchises  in  the  cities  of  New  York  and 
Brooklyn  and  after  1890  in  the  city  of  Buffalo  and  down  to  May  18, 
1892,  when  the  requirement  was  lifted  except  as  applicable  to  tiie 
city  of  New  Yoilc,  there  was  a  practical  suspension  of  taking  out  new 
franchises  for  street  surface  railroads  in  tbe  city  of  Brooklyn,  which 
tended  to  result  in  a  practical  monopoly  of  that  business  in  the  hands 
of  corporations  which  had  been  granted  frandiises  prior  to  May  ^ 
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1884.  It  is  not  at  all  unreasonable  to  conclude  that  the  purpose  in 
raising  the  minimum  population  limit  from  250,000  to  1,200,000  in 
1892  was  to  encourage  the  building  of  new  street  surface  railroads  on 
new  streets  in  Brooluyn.  and  do  away  with  the  restrictiMi  which  nat- 
urally tended  to  retard  the  development  of  the  otitlying  territory  of 
Brooklyn  for  nearly  ten  years.  It  can  hardly  be  assumed,  as  a  mat- 
ter of  common  fairness,  that  it  was  the  intention  of  the  Legislature 
to  induce  street  surface  railroad  corporations  to  take  out  new  fran- 
chises for  new  street  railroads  free  from  liability  for  payment  of  per- 
centage of  gross  receipts  from  their  operation,  and  then,  after  the 
railroads  should  be  constructed  and  fairly  under  operation  in  the  ter- 
ritory fostered  and  built  up  by  them,  subject  them  to  payment  of  a 
chai^  which  was  not  asked  or  bargsuned  for  when  the  local  author- 
ities granted  them  franchise  rights  to  use  the  streets.  There  appears 
to  be  no  sound  basis  for  the  attentions  advanced  by  the  corporation 
counsel  on  this  phase  of  the  case,  either  in  law  or  fair  deahng,  and 
the  arguments  run  counter  to  commonly  accq>ted  ideas  relating  to  the 
integrity  of  contracts. 

[4]  The  am)ellant,  however,  advances  another  ground  of  liability 
on  the  iMirt  of  the  respondent  to  pay  a  percentage  upon  its  gross  re- 
ceipts fr<»n  operation.  It  is  contended  that  when  it  crossed  the  East 
River  bridges  and  entered  the  borough  of  Manhattan,  it  voluntarily 
brought  it^f  within  the  category  of  corporations  referred  to  in  the 
act  of  1^2.  because  it  was  then  a  railroad  organized  under  the  Rail- 
road Law  and  operating  thereunder  in  a  city  of  more  than  1,200,000 
inhabitants,  and  not  pursuant  to  any  franchise  antedating  1884,  but 
under  a  new  franchise.  But  the  defendant's  operation  over  the  bridges 
is  not  under  the  Railroad  Law;  it  is  puisuant  to  the  special  bridge 
statutes,  under  which  it  rents  die  bridge  railroad  property  and  pays 
the  city  tolls  therefor.  The  railroad  tracks  on  that  portion  of  the 
Bro<^lyn  and  Williamsburgh  Bridges  and  bridge  terminals  which 
have  been  located  in  the  borough  of  Manhattan  were  not  street  sur- 
face railroad  tracks,  and  were  not  built  and  have  not  been  operated 
under  either  article  4  of  the  Railroad  Law  or  chapter  252  of  the  Laws 
of  1884.  Neither  is  the  respondent  operating  over  these  trades  pur- 
suant to  any  new  franchise,  for,  as  was  held  in  Schinzel  v.  Best,  45 
Misc.  Rep.  455,  92  N.  Y.  Supp.  754;  Id.,  109  App.  Div.  917,  96  N. 
Y.  Supp.  1145,  the  agreements  authorizing  this  operation  constitute  a 
mere  license,  and  do  not  amount  to  any  franchise.  As  the  percentage 
is  only  payable  by  corporations  building  or  operating  under  the  Rail- 
road Law  or  under  the  act  of  1884,  it  does  not  ap[^y  to  the  reqxmdent 
because  of  its  crossing  the  bridges  under  a  license. 

Jtt^;ment  affirmed  with  costs.   All  concur.    Order  filed. 
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(Supreme  Oourt,  Appellate  DlviBlon,  Third  Department  May  2  and  17, 1917.) 

1.  Appeal  and  Bbbob  «ss»172(1) — Scope  or  Bbview — AxmaavQ  Judohbn^' 

Grounds. 

A  Judgment  in  favor  of  plalnttfT  must  be  sustained,  If  at  all,  upon  the 
grounds,  urged  In  the  trial  court  and  upon  which  judgment  was  rendered. 
[Gd.  Note.— For  other  cases,  see  Ai^wal  and  Error,  Cent.  Dig.  H 

1070-1073,  1O76-1078.] 

2.  INSUBANCB  ^=s771— CONBTlTOTrON — COKfiraUOTION — "OBPBNDBNr." 

Clgnrmakers'  International  Union  constitutlcm,  providing  for  payment 
to  widow  or  dependent  of  member  of  death  ben^t,  does  not  anthorlze 
payment  to  the  widower  of  a  member  In  full  possession  of  his  faculties 
and  aUe  formerly  to  earn  a  livelUiood  for  himself  and  wife,  the  wife  hav- 
ing helped  him  only  occasionally  In  his  business,  since  a  beneficiary  must 
be  dependoit  uptm  the  member  in  a  siaterlal  degree  tor  siqpport,  main- 
tenance, or  aasistance. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Gent  Dig.  H  18B6, 1A37. 

For  other  defiDitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Dependent.] 

3.  INSUBANCK  9=9771 — "Rblative." 

A  husband  Is  not  a  "relative"  of  his  wife,  since  th^  are  merged  in  one 
during  life,  and  up<m  death  of  either  the  snrrlTor  cann(^  of  course,  bear 
any  relationship  to  the  deceased. 

[Ed.  Note. — Fbr  othn  cases,  sm  Insnnnoe,  Ooit.  Dig.  ||  199B,  1^7. 

For  other  deflnltlons,  see  Words  and  Phrases,  First  and  Seoond  Series. 
R^ation~Relative] 

4.  IHBURANCB  «s»771--CoN8fn!nnno»--OoNSTEUCTioir— "  Wmow." 

Where  the  constitution  of  a  union  provided  tor  payment  ot  the  death 

benefit  to  the  widow  of  a  member,  there  was  no  warrant  for  payment  of 
the  death  b«iefit  to  the  widower  of  a  woman  memlier,  although  the 
statute  of  distribution  treats  a  surviving  huslmnd  the  same  as  a  widow, 
since  the  constitution  of  the  union  was  a  national  one,  and  special  pro- 
visions of  the  statute  law  of  New  York  could  not  govern. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent.  Pig.  K  1935.  1937. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series. 
WIdow.I 

Kellogg,  P.  J.,  and  Lyon,  J„  dissenting. 
Appeal  from  Albany  County  Court. 

Action  by  Cornelius  F.  Tierney  against  George  W.  Perkins,  as  Pres- 
ident of  the  Cigarmakers'  International  Union  of  America.  From  a 
judgment,  affirming  judgment  for  plaintiff,  and  an  order  directir^ 
entry  of  such  judgment,  defendant  appeals.  Reversed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 

Mills  &  Mills,  of  Albany  (Borden  H.  Mills,  of  Albany,  of  counsel), 
for  appellant. 
John  J.  McManus,  of  Albany,  for  respondent. 

WOODWARD,  J.  The  complaint  alleges  tiiat  the  plaintiff  is  a  resi- 
dent of  Albany  county,  and  that  the  defendant  is  the  president  of 
the  Cigarmakers'  International  Union,  an  unincorporated  association, 

«s»For  other  cum  ua  kiui  topic  ft  KBT-NUHBER  la  all  Key-Numbartd  Digwto  ft  lodnM 
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etc.,  and  that  there  are  local  unions  of  this  organization  in  the  city  of 
Albany,  and  that  Mary  £.  Tiemey,  at  the  time  of  her  death,  was  a 
member  in  good  standing  of  Local  Union  No.  68.  It  further  alleges 
that  under  the  provisions  of  sections  143,  144,  and  144c,  of  the  con- 
stitution of  the  Cigarmafcers*  International  Union  of  America,  mem- 
bers in  good  standing  at  the  time  of  their  death  were  entitled  to  cer- 
tain funeral  and  death  benefits,  and  that  under  the  provisions  of  sec- 
tion 144c,  if  no  beneficiary  was  designated'  by  such  member,  ''such 
benefits  shall  be  paid  to  the  widow  of  such  deceased  member,  if  there 
be  no  widow  then  to  the  minor  children  of  sudi  deceased  member, 
and  if  there  be  no  widow  and  no  minor  children  of  such  deceased 
member  then  to  any  relatives  of  the  deceased  member  who  at  the 
time  of  his  death  were  dependent  for  support  in  whole  or  in  part 
upon  such  deceased  member."  The  complaint  then  alleges  the  death 
of  Mary  E.  Tierney,  at  the  city  of  Albany,  "leaving  her  surviving 
her  husband,  Cornelius  F.  Tierney,  plaintiff  in  this  action,  and  with- 
out leaving  any  descendants  her  surviving."  It  is  alleged  that  said 
Mary  E.  Tierney  did  not  in  her  lifetime  make  any  designation  of  a 
beneficiary ;  that  she  left  no  property  or  estate,  "except  the  death  and 
funeral  benefit  accruing  from  the  Cigarmakers*  International  Uni(Hi 
of  America,"  and  that  the  plaintiff  has  become  liable  for  the  funeral 
expenses,  and  that  "the  plaintiff  is  a  relative  of  said  Mary  E.  Tierney, 
to  wit,  her  surviving  husband ;  that  at  the  time  of  the  death  of  the 
said  Mary  E.  Tierney  plaintiff  was  dependent  for  support,  in  part, 
upon  the  said  Mary  E.  Tierney ;  that  plaintiff  is  a  workingman,  and 
is  not  now,  nor  has  he  ever  been,  possessed  of  wealth  or  independent 
means";  and  he  alleges  that  during  their  married  life  die  decedent 
acted  as  his  housekeeper,  and  that  by  her  services  in  this  capacity  she 
contributed  materially  to  plaintiff's  support,  and  that  they  were  mutu- 
ally dependent  upon  each  other  for  didr  support  and  maintenance; 
that  "by  the  laws  of  the  state  of  New  York,  in  force  at  the  time  of  the 
death  of  said  Mary  E.  Tierney,  plaintiff  was  entitled  to  tiie  said  serv- 
ices of  his  said  wife,  rendered  in  his  said  household  as  aforesaid, 
without  paying  any  compensation  therefor;  that  plaintiff  was  the  only 
relative  of  said  Mary  E.  Tierney,  dependent  for  support,  either  in 
whole  or  in  part,  upon  said  Mary  E.  Tierney  at  or  before  the  time  of 
her  death."  The  complaint  then  makes  the  allegations  as  to  his  proofs 
of  death,  etc.,  and  demands  judgment  for  $550,  the  amount  of  the 
funeral  and  death  benefit  to  which  her  beneficiary  would  be  entitled. 

There  is  here  no  st^igestion  that  there  was  ever  any  other  consti- 
tution than  that  set  forth  in  the  complaint,  and,  judging  from  the 
evidence,  the  case  went  to  the  jury  upon  the  theory  that  the  plaintiff, 
as  the  surviving  husband  of  Mary  E.  Tierney,  was  dependent  upon 
her  in  some  degree  for  his  support.  A  lai^e  part  of  the  testimony 
was  devoted  to  showing  that  the  said  Mary  E.  Tierney  helped  her 
husband  in  scmie  measure  in  the  carrying  on  of  his  business  as  a 
peddler  of  garden  produce,  and  the  only  fair  construction  of  the 
evidence  showed  conclusively  that  the  plaintiff,  so  far  from  being 
dependent  upon  his  wife  for  support,  was  the  sole  support  of  himself 
and  wife,  with  sudi  incidental  hdp  in  the  way  of  dressing  fowls  for 
customers  and  in  keepitig  his  small  accounts  as  the  wife  of  a  relatively 
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poor  man  would  naturally  be  expected  to  affi>rd,  and  which  he  tells 
us  in  his  complaint  he  was  entitled  to  wifhottt  compensation.  The 
judgment  in  the  City  Conrt  was  dearly  predicated  upon  tbis  CTOlence, 
and  upon  appeal  to  the  County  Court  tiiis  ju<^;ment  was  affirmed- 

[1]  The  plaintiff,  the  respondent  on  this  appeal,  now  urges  that  the 
constitution  of  the  CigarmaJcers'  International  Union  of  America  was 
amended  in  1912  so  that  it  excluded  heirs  at  law  as  beneficiaries,  and 
that  this  was  such  a  violation  of  the  obligation  of  the  contract  as  to 
make  the  amendment  void  as  to  this  plaintiff.  It  is  hardly  necessary 
to  consider  whether  such  amendment  in  any  manner  affected  the  plain- 
tiff as  the  surviving  husband,  for  the  reason  that  no  such  issue  was 
tendered  in  the  courts  below.  The  plaintiff  pleaded  the  constitution 
as  it  now  is,  and  claimed  the  right  to  recover  as  the  only  surviving  rel- 
ative who  was  in  any  degree  dependent  upon  tiie  decedent.  Having 
recovered  upon  that  theory,  the  judgment  must  be  supported,  if  at  all, 
upon  the  theory  on  which  it  was  rendered,  and  this  obviously  may  not 
be  done. 

[2]  In  a  general  sense,  of  course,  we  are  all  dependent  upon  each 
other;  our  peace,  health,  comfort,  and  safety  depend,  in  a  measure, 
upon  the  acts  of  others;  but  to  suggest  that  a  husband,  in  the  full 
possession  of  his  faculties,  earning  a  livelihood  for  himself  and  his 
wife,  with  those  incidental  helps  which  a  dutiful  wife  would  render 
in  the  way  of  aiding  in  the  preparing  of  fowls  for  customers,  or 
keeping  his  trifling  accounts,  is  in  any  legal  sense  dependent  upon  his 
wife,  is  absurd.  "Trivial  or  casual,  or  perhaps  wholly  charitable,  as- 
sistance would  not  create  a  relation  of  dependency,  within  the  mean- 
ing of  the  statute  or  by-laws.  Something  more  is  undoubtedly  re- 
quired. The  beneficiary  must  be  dependoit  upon  the  member  in  a 
material  degree  for  support,  or  maintenance,  or  assistance,  and  the  oh* 
ligation  on  the  part  of  the  member  to  furnish  it  must,  it  would  seem, 
rest  upon  some  moral,  or  legal,  or  equitable  grounds,  and  not  upon 
the  purely  voluntary  or  charitable  impulses  or  disposition  of  the  mon- 
ber."  Wilber  v.  New  England  Order  of  Protection,  192  Mass.  477, 
479,  78  N.  E.  445,  and  authority  there  cited.  There  is  not  a  thing  in 
the  evidence  to  show  that  the  plaintiff  in  this  action  was  in  any  de- 
gree less  able  to  care  for  himself  than  he  was  to  care  for  himself  and 
wife  with  her  assistance,  so  that,  if  we  assume  a  surviving  husband 
to  be  a  relative  within  the  meaning  of  the  constitution  here  under  con- 
sideration, he  was  not  entitled  to  the  death  *benefit,  and  the  defendant 
had  already  offered  to  pay  the  funeral  benefit 

[3, 4]  Of  course,  a  husband  is  not  a  relative  of  his  wife.  Esty  v. 
Clark,  101  Mass.  36,  3  Am.  Rep.  320;  Lavigne  v.  Ugue  des  Patriotes, 
178  Mass.  25,  29,  59  N.  E.  674.  54  L.  R.  A.  814,  86  Am,  St.  Rep.  460; 
Gallagher  v.  Crooks,  132  N.  Y.  338,  343,  30  N.  E.  746.  They  are 
merged  in  one  during  life  (Esty  v.  Clark,  supra,  101  Mass.  39,  3  Am. 
Rep.  320,  and  authority  there  cited),  and  upon  the  death  of  either  the 
survivor  cannot,  of  course,  bear  any  relationship  to  tiie  deceased. 
The  constitution  here  under  consideration  made  provision,  not  for  a 
surviving  husband,  but  for  a  surviving  widow,  and  the  suggestion  is 
made  tl^t  under  our  statute  of  distributions  a  surviving  husband  is 
treated  the  same  as  a  widow;  but  this  does  not  give  us  any  authority 
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f<ir  reading  into  fiiis  constitudoa.  designed  for  a  national  association, 
the  special  provisions  of  the  statute  law  of  New  York.  The  instru- 
ment under  which  the  plaintiff  made  his  claim  provided  for  making  the 
payment  to  the  widow,  and  a  widow,  in  technical  as  well  as  ordinary 
*use,  has  reference  to  a  woman  ^o  has  lost  her  husband  by  death.  30 
Am.  &  Eng.  Ency.  of  Law,  520.  It  was  squarely  held  in  Wellington  v. 
Drummer,  69  N.  H.  295,  40  Atl.  392,  that  "widow"  did  not  include 
"widower,"  and  it  is  to  be  observe  that  our  statute  of  distributions 
does  not  attempt  to  make  tfie  words  synonymous,  but  merely  provides 
that  the  "husband  of  axiy  such  deceased  married  woman  shall  be  en- 
titled to  the  same  distributive  share  in  the  personal  property  of  his 
wife  to  which  a  widow  is  entitled  in  tiie  personal  property  of  her  hus- 
band by  the  provisions  of  this  article  and  no  more."  Decedent  Estate 
Law  (Consol.  Laws,  c.  13)  §  100.  The  plaintiff  was,  therefore,  not 
entitled  to  the  death  benefit  upon  any  possible  construction  of  the 
word  "widow."  He  was  not  dependent  upon  his  wife  in  any  legal 
sense,  and  it  is  very  doubtful  whether  he  would  be  entitied  to  any- 
thing under  the  constitution  as  it  is  alleged  to  have  been  prior  to  the 
amendment.  However  this  may  be,  the  pleading^  sought  to  recover 
under  the  amstituticai  as  it  is,  and  the  recovery  must  be  sustained  upon 
that  basis,  or  not  at  all,  for  judgments  must  be  founded  upon  pleadings 
and  proofs,  and  the  pleadings  and  proofs  now  before  us  all  go  to  the 
theory  that  the  plaintiff  is  to  be  ^ven  the  death  benefit  upon  the 
ground  that  his  wife  was  contributing  to  his  suj^ort,  and  this  is  not 
sustained  by  any  reasonable  construction  of  the  evidence. 

The  court  disapproves  of  the  finding  that  the  plaintiff  was  a  depend- 
ent relative  of  the  deceased  member,  who  at  the  time  of  her  death  was 
dependent  in  whole  or  in  part  upon  her. 

Judgments  and  order  reversed,  on  law  and  facts,  and  new  trial  grant- 
ed in  the  City  Court  of  Albany,  with  costs  to  abide  the  event 

COCHRANE  and  SEWELL,  JJ.,  concur. 

JOHN  M.  KELLOGG,  P.  J.  (dissenting).  The  death  benefits  are 
not  intended  solely  for  those  dependent  upon  a  member.  The  member 
may  designate  as  beneficiary  any  person^  even  a  stranger,  by  a  proper 
paper  filed  with  the  association,  or  by  will.  Evidently  the  intention  is, 
if  the  member  has  not  designated  a  person  to  whom  the  payment  is  to 
be  made,  that  it  shall  be:  (1)  To  the  surviving  spouse  of  a  manb«*, 
if  any;  (2)'  to  the  minor  children,  if  any;  (3)  to  dependent  relatives, 
if  any.  If  there  is  no  surviving  spouse,  minor  children,  or  dependent 
relatives,  the  benefit  is  forf uted  to  the  association. 

It  is  manifest  that  the  constitution,  when  adopted,  did  not  contem- 
plate that  women  should  be  members.  Perhaps  at  that  time  women 
were  not  engaged  in  cigar  making.  In  any  event  the  constitution,  so 
far  as  it  is  called  to  our  attention,  treats  all  the  members  as  males. 
The  provisions  as  to  benefits  (sections  143,  144,  and  144c),  referring 
to  the  member,  use  the  pronoun  "his,"  and  the  retiring  card  issued 
to  the  decedent  provides  that,  ^ould  "he"  return  to  active  member- 
ship, the  card  will  entitle  "him"  to  be  admitted.  If  the  cmstitution  con- 
templated tihat  women  are  to  be  members  of  the  tmion,  it  necessarily 
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implied  that  the  references  to  the  male  covered  a  like  situation  as  to 
the  female. 

The  wife  of  a  member  might  be  wealthy,  and  might,  in  fact,  be  sup- 
porting her  husband  at  the  time  of  his  death ;  but  from  the  fact  that 
she  was  his  wife  she  is  entitled  to  the  benefit,  if  no  designation  is» 
made.  She  gets  the  benefit,  not  as  a  dependent,  because  it  is  imma- 
terial whether  she  is  dependent  or  not,  but  as  the  pers<Hi  standing  near- 
est to  the  deceased  member,  the  person  whom  he  probaUy  would  have 
selected  if  he  had  made  a  designation.  I  think  lhat  according  to  the 
true  spirit  of  the  Constitution  the  wo^  "widow"  should  be  interpreted 
as  "widow  or  widower." 

Under  section  143  of  the  bjr-laws  the  tinion  became  liable  to  pay 
death  benefits  in  this  case,  the  decedent  having  paid  her  dues  for  a 
great  many  years.  But  it  seeks  to  avoid  the  payment  by  claiming  that 
by  her  failure  to  make  a  designation  the  benefits  are  forfeited  to  the 
union.  The  union  made  the  by-laws,  and  they  should  be  most  strictly 
construed  against  it.  especially  when  it  is  urging  a  forfeiture.  It  can- 
not consistently  claim  that  any  inequality  was  intended  between  its  male 
and  female  members.  The  .object  ^d  strength  of  the  union  is  the  eqtial 
protection  to  all  of  its  members,  without  discrimination.  The  same  rea- 
son which  would  give  the  benefits  earned  by  a  husband  to  the  widow 
would  give  the  benefits  earned  by  the  wife  to  the  widower. 

The  constitution,  in  words,  speaks  of  men  only,  and  when  by  general 
language  it  imposes  a  duty  or  accords  a  right  to  them,  it  must  neces- 
sarily follow  that  when  women  are  received  into  the  membership  they 
are  charged  with  the  same  duties  and  have  the  same  rights  as  are 
given  to  men  by  the  general  language  used.  We  are  not  interpreting: 
the  word  "widow"  as  used  in  the  statutes  of  the  state,  or  in  ordinary 
contracts,  but  are  construing  the  constitution  of  a  brotherhood,  which 
admits  women  as  members,  but  in  its  constitution  speaks  of  all  mem- 
bers as  men.  If  the  constitution  permitted  each  member  to  invite  his 
wife  to  certain  functions,  it  cannot  be  claimed  that  a  female  member 
could  not  invite  her  husband.  The  right  to  participate  in  the  function 
is  not  based  upon  sex,  but  is  lased  upon  the  relation  which  the  party 
bears  to  a  member.  If  a  member  were  entitled  to  funeral  benefits  in 
case  his  wife  died,  a  woman  would  manifestly  be  entitled  to  the  same 
benefit  if  her  husband  died ;  otherwise,  there  would  be  an  unjust  dis- 
crimination in  violation  of  the  very  spirit  of  the  union.  Within  a  spirit 
of  fairness  to  all  members,  such  a  clause  should  be  interpreted  as  giv- 
ing to  a  member,  male  or  female,  the  funeral  ben^t  to  help  him  in 
burying  his  deceased  life  partner. 

I  favor  an  affirmance. 

LYON.  J.,  concurs. 
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PEOPLE  V.  VON  DBN  CORPtJT. 


iSapr^e  (5ourt,  Appellate  DItIsIod,  Second  Department.    April  21,  1917.) 

CuMiNAi,  Law  «s>1001— Sbmtencb-'-Sxat  vw  Exbcutioit. 

Tinder  Oode  Cr.  Proe.  1  495,  prohlMttng  the  conrts  from  suspending  the 
execution  of  a  death  sentence,  wKh  cntaln  exceptions,  the  Appellate 
DiTlsl<m  cannot  stay  accnsed's  execution,  bo  that  a  writ  of  habeas  corpus 
ad  testlflcandum  may  Issne,  under  Oode  Oir.  Proc  |  2011«  to  allow  him  to 
testify  upon  his  motiOD  for  a  new  trlaL 

[Ed.  Not&— For  other  cases,  see  Crtmlnal  Law,  Gent  Dlff.  f|  25M-23S9.1 

Petrius  C.  Von  Den  Corput,  alias  John  Hendricks,  was  convicted  of 
murder,  and  ^pUes  for  a  stay  o£  execution.  Application  denied. 

^e  defendant  was  convicted  in  the  Court  of  General  Sessions  ctf  the  City 
and  County  of  New  York  on  October  28,  l»15,  of  the  crime  of  murder  In  the 
first  degree.   On  February  27,  1917,  the  judgment  of  conviction  was  affirmed 

by  the  Court  of  Appeals.    See  220  N.  Y.   ,  115  N.  H.  1047.    The  Court  of 

Appeals  ordered  that  the  judgment  of  death  be  carried  into  execution  during 
the  week  beginning  Monday,  April  16,  1917.  On  Friday,  April  20,  1917,  the 
defendant's  counsel  served  upon  the  district  attorney  of  New  York  county 
affidavits  and  a  notice  of  motion  for  a  new  trial  upoa  the  alleged  ground  of 
newly  discovered  evidence,  under  Code  Grim.  Proc  S  4B5k  subd.  7.  This  motion 
was  made  returnable  on  Monday,  April  23,  1917,  in  the  Court  of  General  Ses- 
sions, Part  I.  On  Saturday,  April  21, 1017,  tlie  dtfendant^s  counsel  ap[>eared 
before  the  Aj^llate  Division,  Second  Department,  and  made  an  application 
for  the  issuance  of  a  writ  of  habeas  corpus  ad  testificandum  to  bring  the  de- 
f^dant  before  the  Court  of  General  Sessions  as  a  witness  upon  the  hearing  ot 
tbe  motion  for  a  new  trial.  Code  Civ.  Proc.  f  3911.  Incidental  to  this,  the  de- 
fendant's counsel  applied  to  tbe  court  for  a  stay  of  ^ecutlon  of  the  defendant, 
la  order  that  the  defendant  might  be  brought  before  the  Court  of  General  Ses- 
sions pursuant  to  the  writ  of  habeas  corpus  ad  testldcandum,  tf  the  writ 
should  be  Issued.  The  Appellate  Division  heard  argument  upon  the  applica- 
tion. Its  attention  was  called  to  tiie  following  statute : 

"No  Judge,  court,  or  officer,  other  than  the  governor,  can  reprieve  or  suspend 
the  execution  of  a  defendant  sentenced  to  the  punishment  of  death,  except 
where  a  sheriff  is  authorized  so  to  do.  In  a  case  and  in  the  manner  pre8<nlbed 
In  the  following  sections  of  this  chapter.  This  section  does  not  apply  to  a 
stay  ot  proceedings  upon  an  appeal  or  writ  of  error."  Oode  Cr.  Proc.  |  485. 

Argued  before  JENKS,  P.  J.,  and  STAPLETON,  PUTNAM,  and 

BLACKMAR,  JJ. 

Moses  H.  Gros^an  and  Alfred  D.  Lind,  both  of  New  York  City, 
for  the  application. 

Robert  S.  Johnstone,  Asst.  Dist.  Atty.,  and  John  G.  Dyer,  Deputy 
Asst  Dist  Atty,,  both  of  New  York  City,  for  the  People. 

PER  CURIAM.  We  find  that  we  have  not  the  power.  Any  a^ 
tempt  by  indirection  to  stay  the  execution  would  be  fruitless,  and  an 
improper  attempt  to  interfere  with  the  executive  power. 
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IM  VmW  XOBX  SUPPIAKBNT 


(Sup.  Ct 


In  re  KOHN. 


(Snprone  Court,  Special  Term,  New  York  Ooaaty.    April)  19IT.> 

L  OONBTIXTJTIOICAL  Ii&W  «=>70(3)-^UDIOIAI.  PoWD — WOOOM  OT  LAW — 

JunonoN — Pboobedinos — Nkci8sitt  ot  TBarncoitT. 

niougb  It  Is  contrary  to  the  estabUsbed  practice  to  Issae  final  In- 
juDCtlon  orders  upon  affidavits  alone,  tbe  wisdom  of  departing  from  the 
established  practice,  as  is  pertly  dcme  In  the  liquor  tax  law  anthorlzing 
Injunctions  against  illegal  traffic  In  liquor,  etc^  Is  matter  for  the  Legisla- 
ture, and  not  the  courts,  to  dedda 

[Ed.  Note.— For  other  caaeB.  see  Constltutl(Hial  Law,  Cent  Dig.  f  131-1 

2.  INTOXICATINO  LiQUOBS  <8=»276 — ABATTMIjrT  AND  INJCKCTIOM — PBOOEDTTRX. 

Under  Liqnor  Tax  Law  (Uonsol.  Laws,  c.  84)  }  2S,  authorizing  the  court 
to  bear  proofs  and,  if  necessary,  talie  testimony  and,  upoQ  being  satisfied 
that  defendant  has  unlawfully  tratflcked  In  liquor,  Issue  an  Injunction, 
etc..  the  parties  should  first  submit  writtm  proofs  and.  It  Uie  court  then 
desires,  testimony  may  later  be  taken. 

end.  Note^For  other  cwks,  mb  Intoxtcatfaic  UQuon,  Oait  Dig.  |  412.1 

Petition  by  Robert  D.  Kohn  for  an  order  enjoining  John  Wagener 
from  violating  the  liquor  tax  law,  impleaded  with  Herbert  S.  Sisson* 
State  Commissioner  of  Excise.  Order  regulating  procedure  made. 

Cadwalader,  Wickersham  &  Taft,  of  New  York  City  (George  W. 
Wickersham  and  Cornelius  W,  Wickersham,  both  of  New  York  City, 
of  counsel),  for  petitioner. 

Breed,  Abbott  &  Morgan,  of  New  York  City  (Geoi^e  W.  Morgan 
and  Edward  A.  Craighill,  Jr.,  both  of  New  York  City,  of  counsel),  for 
respondent. 

GIEGERICH,  J.  [1  ]  Thia  is  a  proceeding  brou&^t  upon  the  peti- 
tion of  a  taxpayer  for  an  order  enjoining  the  respondent  from  traffick- 
ing in  liquors  contrary  to  the  provisions  of  the  Liquor  Tax  Law.  The 
first  question  presented,  and  ^e  only  question  that  need  be  passed  up- 
on at  the  present  time,  is  the  practice  to  be  followed  on  such,  an  ^pli- 
cation. Both  sides  in  their  arguments  proceed  upon  the  theory  that 
the  practice  is  governed  by  the  provisions  of  section  28  of  the  Oquor 
Tax  Law.  That  section  contains  the  following : 

"On  the  day  spedfled  in  sudi  wder,  tb»  Justice,  Judge  or  court  before  whom 
the  same  is  returnable  shall  hear  the  proofs  of  the  parties,  and  may,  If  deemed 
necessary  or  proper,  take  testimony  in  relation  to  the  allegations  of  the  peti- 
tlim.  If  the  Justice,  Judge  or  court  is  satisfied  that  such  person  has  unlawfully 
trafficked  In  liquor  without  baring  olitained  a  liquor  tax  certificate,  as  provid- 
ed by  this  chapter,  or  contrary  to  the  provislOTis  of  this  cliapter,  an  order  shall 
be  granted  enjoining  such  person  from  thereafter  trafllcklng  in  liquor,  contrary 
to  the  provisions  of  this  chapter,  or  without  obtaining  a  liquor  tax  certificate.'' 

On  behalf  of  the  respondent  it  is  insisted  that  upon  the  return  day 
above  mentioned  all  that  is  necessary  for  him  to  do  is  to  preset  an  an- 
swer putting  in  issue  the  material  allegations  of  the  petition,  and  that 
upon  the  issues  so  framed  testimony  shall  be  taken,  and  that  the  court 
should  not  attempt  to  dispose  of  the  matter  upon  affidavits  merely,  but 
should  afford  the  petitioner  an  opportunity  to  cross-examine  tbe  wit- 
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nesses  upon  such  issues.  In  support  of  this  contention,  the  respond- 
ent's counsel  calls  attention  to  the  fact  that  it  is  contrary  to  the  estab- 
lished practice  to  issue  final  injtmction  orders  up<m  affidavits.  It  is 
true  that  such  is  the  established  practice,  and  it  is  also  true  that  the  in- 
junction provided  for  in  this  statute  is  essentially  a  final  injunction ; 
but  whether  it  was  wise  or  not  for  the  Legislature,  in  this  instance,  to 
depart  from  the  established  practice  with  respect  to  the  issuance  of 
such  injunctions,  is  not  a  question  for  the  court  to  consider. 

[2]  The  fact  is,  however,  that  there  does  not  seem  to  have  been 
more  than  a  provisional  departure.  It  is  only  in  the  event  that  the 
court  is  satisfied  that  it  can  fairly  decide  the  issues  upon  the  proofs  of 
the  parties,  other  than  testimony  that  it  is  authorized  to  make  such 
summary  decision.  If  it  is  not  so  satisfied,  or  if  for  any  reason  it 
deems  it  necessary  or  proper  to  take  testimony,  then  it  fdlows  that 
course.  In  this  respect,  the  practice  prescribed  by  this  statute,  and  it 
must  be  borne  in  mind  that  the  proceeding  is  purely  a  statutory  one, 
is  similar  to  the  familiar  and  long-established  practice  in  aid  of  a  mo- 
tion where  the  court  may,  if  it  finds  itself  unable  to  determine  the  mo- 
tion upon  the  affidavits  and  other  written  evidence  submitted,  resort  to 
testimony  to  clear  up  any  doubt  it  may  have  on  any  question  of  fact. 
Section  1015,  Code  cf  Civil  Procedure.  I  think  it  quite  clear  that  such 
is  the  procedure  contemplated  1^  this  statute.  In  the  first  instance,  up- 
on tiie  return  day  the  parties  on  either  side  should  submit  their  written 
proofs  and,  if  upon  those  proofs  the  court  finds  itself  unable  to  deter- 
mine the  issues  presented,  or  if  for  those  proofs  the  court  finds  itself 
unable  to  determine  the  issues  presented,  or  if  for  any  other  reason  the 
court  deems  it  necessary  or  proper  that  testimony  shall  be  taken,  then 
such  a  direction  is  to  be  given. 

Let  the  respondent,  therefore,  within  five  days  after  the  publication 
of  this  memorandum,  serve  upon  the  petitioner's  attorneys  such  afii- 
davits  as  he  may  be  advised,  either  in  rebuttal  of  the  allegations  and 
proofs  of  the  petitioner,  or  in  support  of  his  own  allegations,  and 
within  three  days  thereafter  let  all  papers,  including  replying  affidavits 
on  behalf  of  the  petitioner,  if  any  be  handed  in  to  the  clerk,  with  addi- 
tional memoranda,  if  counsel  desires  to  submit  any.  The  papers  re- 
ceived by  me  have  been  returned  to  the  clerk. 


DIOKBY  T.  BINDBISEN  ft  KBOFF  MFO.  00.  OF  NBW  TOKK,  Inc. 
(Suprane  Court,  Appellate  Divl^n,  First  D^rtment.    BCay  4,  1917.) 

ARAOHHBHT  4M4T(4) — VBAVnmJOIt  BniOTAL  Of  PBOnSTT. 

a%e  fact  that  d^«idant  coiptwatlfm  was  boKlng  op  Its  ato<^  oorre- 
^ndence,  records,  etc.,  and  bad  rented  Its  otDces,  and  was  preparing  to 
move  Its  business  without  the  state,  was  no  evidence  that  It  was  doing  so 
**wlth  Intent  to  d^raud  Its  crodltora"  so  as  to  warrant  attachmoit  where 
there  was  no  creditor  but  idalntUf ,  who  was  solng  for  an  alUved  -wroagtai 
discharge. 

[Sd.  Note.— For  other  cases,  see  AttacSunent,  Cent  Dig.  U  870-876.] 
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Appeal  from  Special  Term,  New  York  County. 

Suit  by  Herbert  L.  IXclKy  against  the  Findeisen  ft  Kropf  Manu- 
facturing Com^rany  of  New  York,  Incorporated,  and  another.  Defend- 
ant Company  appeals  from  order  denying  motion  to  vacate  attadunent 
Reversed,  and  motion  granted. 

Argued  before  CLARKE.  P.  J.»  and  SCOTT,  SMITH,  PAGE,  and 
DAVIS,  JJ. 

Charles  A.  Riegelman,  of  New  York  City  (Walter  M.  Sdiwarz,  of 
New  York  City,  on  the  brief),  for  appellant. 
Walter  L.  Post,  of  New  York  City,  for  respondent. 

SCOTT,  J.  Plaintiff,  who  was  employed  by  both  of  the  defend- 
ants, one  an  Illinois  corporation  and  the  other  a  domestic  corporation, 
sues  for  damages  for  what  he  claims  was  an  ill^^  discharge.  He 
has  obtained  an  attachment  against  the  property  of  the  domestic  cor- 
poration upon  the  ground  that  it  "is  removing,  and  is  about  to  remove, 
property  from  the  state  of  New  York,  with  intent  to  defraud  its  cred- 
itors." The  only  evidence  upon  which  this  is  founded  is  that  the  said 
defendant  is  boxing  up  its  stock  in  hand,  correspondence,  records,  etc., 
and  has  rented  its  office  here,  all  with  a  view  to  moving  its  business 
to  Chicago.  This  may  serve  to  prove  that  it  is  about  to  move  its  prop- 
erty, or  part  of  it,  outside  the  state,  but  is  no  proof  at  all  that  this  is 
done  wiui  a  view  to  defrauding  its  creditors.  Davis  v.  Reflex  Camera 
Co.,  97  App.  Div.  73,  89  N.  Y.  Supp.  587.  Indeed  it  does  not  appear 
that  there  are  any  creditors  except  the  plaintiff  himself. 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  to  vacate  granted,  with  $10  costs.  Order  filed. 
All  concur. 


In  re  BERRT. 

(Saprerae  Court,  Appellate  DlvlBlon,  First  Depiirtuient.  May  4.  1917.) 

L  TBU8TS  «=!>59(4)— Pbookkdino  to  Revoke — Venue. 

Where  a  deed  of  trast  was  executed  la  Massachusetts,  and  all  parties 
interested,  locludlng  substituted  trustee,  resided  there,  application  to  re- 
voke trust  should  be  made  In  that  state,  although  the  pn^rty  (persooalt; ) 
was  In  New  York  state,  and  the  original  tmstee  resided  here,  and  sodi 
application  could  not  be  iKvught  under  FenKmal  Propertjr  Law  (CmuoL 
Laws,  c.  41)  1 23,  providing  tor  revocation  of  trust  ot  posonal  property 
upon  written  constat  of  all  beneflciariea. 

[Ed.  Note. — For  other  cases,  see  Tmsts,  Gent  Dig.  1 81.] 

2.  Tbubts  «s959(1)— FBOoKEDina  to  Bbvoes— Consent  ov  Benkeicubixb. 

A  deed  of  trust  will  not  be  revoked  under  Personal  Property  Law,  |  23, 
providing  for  revocation  ot  trust  of  personal  property  upon  the  written 
consent  of  all  beneficiaries  without  the  written  consent  of  a  home  for 
the  aged  which  still  held  a  beneUdaJ  Interest 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent.  Dig.  {f  78,  TO.] 

Appeal  from  Special  Term,  New  York  County. 

Application  o£  Pantha  Brown  Berry  to  terminate  trust  o£  personal 
property  and  remove  trustee.  Application  denied,  and  petiti<mer  ap- 
peals. Appeal  dismissed. 
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Argued  before  CLARKE,  P.  J.,  and  SCOTT,  SMITH,  PAGE,  and 

DAVIS,  JJ. 

Henry  S.  Mansfield,  of  New  York  City,  for  appellant 
George  H.  Fletcher,  of  New  York  City,  for  respondent. 

DAVIS,  J.  [1]  On  October  18,  1911,  Mrs.  Berry,  an  aged  lady 
and  an  inmate  of  the  Gilbert  Home  for  Aged  and  Indigent  Persons 
in  Gloucester,  Mass.,  executed  a  deed  of  trust  to  William  A.  Pew,  Jr., 
as  trustee,  conveying  to  the  trustee  certain  real  and  personal  estate 
for  certain  trust  purposes  set  forth  therein.  Among  the  <tesignatcd 
objects  of  the  trust  were  the  payment  to  the  Home  of  whatever  it  had 
spent  on  her  account,  payment  for  all  services  tiie  Home  had  rendered 
to  her  previous  to  the  execution  of  the  deed  of  trust,  the  reimburse- 
ment of  the  Home  for  any  sums  it  should  spend  on  her  account,  and 
for  such  services  as  it  may  render  her  sut^quent  to  the  execution 
of  the  deed  of  trust. 

On  March  10,  1913,  Ira  M.  Huggan  of  Boston,  Mass.,  by  an  order 
of  the  Supreme  Court  of  the  state  of  New  York  was  appointed  trustee 
in  the  place  of  William  A.  Pew,  Jr.  The  settlor  has  brought  this 
proceeding  to  revoke  the  trust  under  section  23  of  the  Personal  Prop- 
erty Law  of  this  state,  which  provides  that  a  trust  of  this  kind  may 
be  revoked  upon  the  written  consent  of  all  persons  beneficially  in- 
terested in  a  trust  of  personal  property.  All  of  the  property  in  ques- 
tion here  is  personal  property.  This  application  should  have  been 
nnade  to  the  court  in  Massachusetts,  and  not  to  the  court  in  New 
York.  The  deed  of  trust  was  executed  in  Massachusetts,  all  of  the 
parties  interested  are  residents  of  Massachusetts,  and  the  property 
will  follow  the  trustee.  The  questicm  of  revoking  the  trust  is  pecul- 
iarly within  the  jurisdiction  of  the  court  of  Massachusetts. 

[2]  But,  assuming  that  this  court  should  deem  it  proper  to  enter- 
tain the  a«)lication  to  revoke  the  trust,  it  would  have  to  be  denied 
for  lack  of  the  written  consent  to  the  revocation  of  the  Home  in 
Gloucester.  That  this  Home  still  has  a  beneficial  interest  in  the  trust 
is  shown  in  the  terms  of  an  agreement  entered  into  between  the  peti- 
tioner, the  Home,  and  the  trustee  on  January  30.  1913. 

It  appears  that  the  petitioner  became  an  inmate  of  the  Home  June 
10,  1902.  At  that  time  she  signed  a  paper  agreeing  to  assign  to  the 
Home  alt  her  present  and  future  prc^erty.  Subsequently  she  in- 
herited about  $40,000  worth  of  property  from  her  brother.  There^ 
upon  on  January  30,  1913,  she  made  an  arratuvment  vnthi  the  Home 
under  which  she  agreed  tiiat  her  trustee  should  pay  the  Home  $3,000 
in  full  settlement  of  all  claims  of  the  Home  against  her  for  board, 
etc.,  down  to  September  12,  1912,  and  it  was  also  agreed  between 
the  Home,  the  trustee,  and  the  petitioner  that  thereafter  the  Home 
should  receive  from  the  trustee  $7  a  week  for  her  care,  except  chaises 
for  nursing  and  medical  attendance.  It  is  therefore  quite  evident  that 
the  Home  is  benefidally  interested  in  this  trust,  and  that  its  written 
consent  is  therefore  essential  to  the  revocation  of  the  trust  tmder  &e 
law  of  New  York, 

The  appeal  is-  dismissed,  with  $10  costs  and  disbursements  to  be 
paid  out  of  the  trust  estate.  Order  filed.  All  concur. 
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(Snprenw  Conrt,  AppeUnte  Dtrlalon,  nnt  D^iutaiiait  Kay  <  1M7.) 

1.  Masteb  Airs  SiBVAHT  ^=»2L8C2)— Ihjuxikb  to  Skbtakt— AaarovFTioir  or 

Bisk. 

Where  aa  Inm  working  foreman  was  ordered  to  use  a  tag  line  In  holat^ 
Ing  heavy  machinery  to  a  tower,  but  he  did  not  iise  such  line  and  stood  In 
such  position  that  a  block  of  wood  used  to  clear  the  platform  with  the 
line  strati  him  when  It  fell,  and  sucb  block  would  not  have  fallen  had  be 
used  the  tag  line,  whose  purpose  he  anut  be  assumed  to  have  undncstood, 
he  assumed  the  risk  of  the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  {  S60.] 

2.  Master  akd  Servant  «=>213(1),  216(1) — Injubies  to  Sbbvant — Absdmptiom 

or  Risk. 

At  common  law  a  servant  assumes  the  risk  of  injury  from  the  manner 
in  which  the  wotk  is  done  and  from  the  neg^gence  of  a  fdlow  srarant. 

[Ed.  Note^ — VoT  other  cases,  see  Master  and  Servant,  Cait.  Dig.  H  K!&> 
667,  C68.] 

3.  Masteb  and  Ssbtant  «s»12S— Ihjubzbi  to  Sbbtaut— Dnsocm  Tools  ahd 

Appuahoes. 

A  master  is  not  liable  ft>r  n^llgaice  because  a  knoUiole  in  a  Uock  of  wood 
caused  Injury,  In  the  absoioe  ol  eridenoe  that  he  furnished  the  block  for 
the  purpose  for  which  it  was  used. 

[Ed.  Note. — For  other  cases,  see  Hasto-  and  Berrant,  Caot.  Dlff.  |  266.] 

Shearn  and  Davis,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Bessie  Wheeler,  as  administratrix  of  Reuben  F.  Wheeler, 
against  the  Terry  &  Tench  Company.  From  a  judgment  dismissing 
the  complaint,  plaintiff  appeals.  Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN.  DOWNING. 
DAVIS,  and  SHEARN,  JJ. 

Grant  Hoerner,  of  New  York  City,  for  appellant. 
Edward  F.  Lindsay,  of  New  York  City  (Walter  G.  Evans,  of  New 
York  City,  on  the  brie^,  for  respondent 

LAUGHLIN,  J.  Hits  is  an  action  under  a  statute  of  the  state  of 
Delaware,  to  recover  the  damages  sustained  by  the  widow  of  Reuben 
F.  Wheeler,  deceased,  whose  death  is  allied  to  have  been  caused  by 
the  negligence  of  the  defendant,  in  whose  employ  and  business  he  was 
engaged  at  the  time  he  met  with  injuries  which  resulted  in  his  death. 

The  defendant  is  a  corporation  organized  under  the  laws  of  the  state 
of  New  York,  and  was  engaged  in  erecting  steel  structiu-es  known  as 
derrick  towers  in  the  shipyard  of  the  Harlan  &  HolHngsworth  Com- 
pany, in  the  city  of  Wilmuigtoo,  Del.  The  decedent  was  hired  in  New 
York,  in  the  month  of  February,  1914,  and  reported  to  one  Manthey 
at  the  shipyard,  who  was  in  sole  charge  of  the  defendant's  work.  De- 
cedent was  38  years  old  and  an  iron  worker  by  trade,  and  had  follow- 
ed that  vocation  for  a  considerable  period  of  time  prior  to  his  enter- 
ing the  en^loy  of  the  defendant  The  terms  of  his  employment  were 
not  shown,  but  he  was  assigned  to  duty  by  Mantfa^  as  assistant  fore- 
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man  or  "pusher"  in  chaise  of  a  riveting  gang,  consisting  of  himself 
and  three  other  iron  workers  who  were  sent  from  New  York  with 
him ;  and  he  received  50  cents  a  day  more'  than  the  men  under  him. 
The  plaintiff  called  Manthey  as  a  witness,  ami  showed  by  him  that 
prior  to  the  day  of  the  accident  the  decedent  and  his  gang  were  en- 
gaged in  riveting;  but  on  cross-examination  Manthey  testified  that 
they  had  been  engaged  in  drivii^  rivets  and  taking  down  and  putting 
up  rivets  and  "filling  in,  putting  in  missing  members,  and  taking  down 
rigging  and  putting  it  up  again,"  and  to  some  extent  in  doing  general 
iron  work  and  rigging  work ;  that  iron  workers,  as  a  rule,  do  their 
own  rigging,  and  that  in  their  work  on  that  job  the  iron  workers  did 
their  own  rigging ;  that  each  gang  did  the  rigging  for  their  own  particu- 
lar part  of  Sie  work,  and  that  decedent  had  assisted  in  putting  up  and 
rigging  up  what  was  known  as  a  "Chicago  boom/'  which  had  been 
used  to  lift  the  steel  and  other  heavy  material  for  the  towers  into  place. 

At  the  time  of  the  accident  seven  towers  had  been  erected;  and  the 
iron  work  on  one  of  the  towers,  known  as  "tower  C,"  had  been  com- 
pleted. Tower  C  is  described  as  being  IS  feet  square  and  from  62  to  65 
feet  in  height,  with  a  platform  on  top  formed  by  %  inch  steel  plates, 
through  the  center  of  which  a  steel  frame,  described  as  a  mast,  had 
been  erected,  extending  from  the  ground  to  a  point  from  40  to  45  feet 
above  the  platform.  This  mast  at  the  platform  was  7  feet  square,  and 
the  platform  extended  out  around  it  3  or  3%  feet.  Channels  of 
I-beams  skirted  the  edges  of  the  platform,  but  whether  th^  extended 
above  it  does  not  appear.  About  18  inches  shove  the  platform  on  one 
side  of  the  mast  there  was  another  platform  to  hold  certain  machinery, 
evidently  forming  part  of  an  electrical  derrick.  Part  of  that  machin- 
ery, consisting  of  a  motor,  had  been  placed  on  this  platform.  In  the 
erection  of  the  tower  the  Chicago  boom  had  been  used ;  but  it  had  been 
removed  to  another  point  in  the  shipyard  some  days  before  the  acci- 
dent, Manthey  testified  that  prior  to  the  accident  the  machinery  to  be 
placed  on  the  upper  platform  of  the  other  towers  had  be^n  hoisted  by 
the  use  of  the  Chicago  boom  under  his  direction,  and  that  on  the  occa- 
sion of  the  accident  he  had  directed  that  a  block  and  tackle,  which  had 
been  ri^ed  at  this  tower  after  the  Chicago  boom  was  removed,  should 
be  used  in  hoisting  a  resistance  box  and  controlling  box  onto  the  upper 
platform ;  but  he  denied  that  this  was  the  only  tower  on  which  a  block 
and  tackle  was  used  in  hoisting  such  machinery. 

On  the  morning  of  March  25,  1914,  the  decedent  and  two  of  his 
gang  reportwl  for  duty  at  8  o'clock,  and  thereupon  Manthey  ordered 
the  decedent  to  take  a  resistance  box  and  controUing  box  from  a  store- 
room about  100  or  150  feet  away  and  elevate  them  to  this  platform  by 
use  of  the  block  and  tackle;  and,  recognizing  that  another  man  would 
be  required  to  assist  them  in  doing  the  work,  he  hired  one  Waller,  wlic 
was  waiting  at  the  gate  for  employment. 

The  block  and  tackle  which  had  been  rigged  on  this  tower,  but  by 
whom  does  not  appear,  had  been  used  two  or  tiiree  days  in  hoisting 
planking,  and  smaU  pieces  of  iron  or  steel,  forming  missing  parts  of 
the  tower,  and  had  been  used  in  connection  with  rigging  the  Chicago 
boom.  It  consisted  of  a  snatch  block  attached  to  the  mast  about  6 
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feet  from  the  top ;  and  a  manilla  rope       inches  in  diameter,  which 

ran  through  the  snatch  block,  one  end  of  it  extending  down  on  one 
side  of  the  tower  to  be  attached  to  the  load,  and  the  other  end  extend- 
ing down  the  other  side  of  the  tower  through  a  gate  block  or  pttlley  ai 
the  base  of  the  tower,  and  from  there  to  a  spool  on  an  engine  which 
sullied  the  power. 

The  evidence  tends  to  show  that  the  decedent  distributed  the  mem- 
bers of  his  gang  to  assist  in  doing  this  work ;  that  Kelly  was  assigned 
to  operate  the  mgine;  that  either  decedent  or  Waller,  or  both,  brought 
the  resistance  box,  which  weighed  about  125  pounds,  to  a  point  where 
the  suspended  rope  was  hanging ;  that  Manthey  then  directed  the  de- 
cedent to  fasten  the  rope  to  the  box  and  to  connect  a  tag  line  and  to 
send  the  load  up,  and  that  in  the  meantime,  evidently  by  the  direction 
of  the  decedent,  Nosher,  the  other  iron  worker,  and  Waller  climbed 
to  the  platform  with  a  view  to  receiving  the  load,  and  Waller  was  di- 
rected first  to  go  to  the  top  of  the  mast  to  release  the  rope,  which  hzc 
fouled  or  kinked  at  the  snatch  block.  According  to  the  testimony  of 
Manthey,  after  directing  the  decedent  to  fasten  the  rope  around  the 
box  he  walked  toward  the  «igine  and  gave  no  further  attenticm  to  the 
work,  and  was  from  50  to  75  feet  away  at  the  time  of  the  accident. 
Neither  Nosher  nor  Kelly  was  called  as  a  witness.  Waller  testified 
that  when  he  came  down  to  the  platform  after  releasing  the  rope  he 
found  Nosher  standing  on  the  platform  near  the  line  passing  down  to 
the  load;  that  the  line  started  to  haul  up,  and  when  the  box  was  aboi^t 
15  feet  from  the  ground  it  swung  against  the  lower  brace  of  the  tower 
and  fouled;  that  Nosher  then  took  a  wooden  block,  about  3  by  5 
inches  in  diameter  and  2  feet  long,  and  put  it  over  the  edge  of  the  plat- 
form to  prevent  the  rtype  from  chafing,  and  directed  the  witness  to  hold 
it;  that  Nosher  then  proceeded  down  to  push  the  Hne  out.  and  as  he 
was  going  down  he  pushed  it  out  or  it  swung  out — 

''and  It  came  over  on  my  finger,  the  line  did.  and  there  was  a  knothole  in  tlw 
wood,  and  as  the  Une  hit  that  knot,  it  spun  the  block  on  down,  and  I  tM^eral 
down  to  Wheeler  and  Wheeler  started  to  look  up,  and  It  hit  him  on  the  bead." 

The  plaintiff  charged  the  defendant,  among  other  things,  with  neg- 
ligence in  failing  properly  to  instruct  the  decedent,  in  furnishing  dan- 
gerous and  unsafe  appliances,  consisting  of  the  block  and  tackle,  and 
in  employing  Waller,  who  it  is  alleged  was  incompetent.  It  docs  not 
^pear  that  the  work  to  which  the  decedent  was  ass^ed  at  this  time 
was  riveting  work  or  work  connected  with  riveting ;  and  there  is  no 
evidence  that  the  decedent  had  anything  to  do  with  tiie  rii^ii^f  of  this 
block  and  tackle,  or  with  the  prior  use  of  it,  or  that  he  knew  that  the 
block  of  wood  was  on  the  platform  to  be  used,  or  that  it  would  be 
used,  to  prevent  f ricti<m  between  the  edge  of  the  platform  and  the  rope, 
or  that  he  gave  any  directions  with  respect  thereto.  With  respect  to 
the  tag  line  Manthey  testified  that  there  was  rope  on  the  ground  that 
could  have  been  used  as  a  tag  line ;  and  Waller  testified  that  no  tag 
line  was  attached  to  the  load.  There  is  no  direct  evidence  that  the  de- 
cedent ever  used  a  tag  line,  although  it  does  appear  diat  he  had  been 
previously  employed  as  a  foreman  cm  iron  work  and  had  been  so  em- 
ployed    the  defendant  It  is  manifest  tiiat  there  would  be  friction 
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between  tite  rope  and  the  edge  of  the  platfonn  unless  the  UaA  was 
held  out ;  but  there  is  no  express  evidence  with  respect  to  the  rough- 
ness of  the  edge  of  the  platform  or  the  necessity  for  the  use  of  the 
friction  block  to  prevent  the  wearing  or  breaking  of  the  rope.  The 
inference  from  the  evidence  is  that  Nosher  took  it  upon  himself  to  use 
the  wooden  block,  for  Manthey  testified  that  he  was  not  aware  that  it 
had  been  used  until  after  the  accident, 

[1]  One  expert  called  by  the  plaintiff  gave  it  as  his  opinion  that 
it  would  have  been  difficult,  if  not  impossible,  by  the  use  of  a  tag  line 
to  have  held  this  load  clear  from  the  structure  all  the  way  up,  owing 
to  the  height ;  but  even  his  testimony  does  not  show  that  there  would 
have  been  any  difficulty  by  the  use  of  the  tag  line  in  keeping  the  load 
away  from  the  structure  until  it  had  been  elevated  to  a  point  consid- 
erably above  where  it  was  at  the  time  of  the  accident.  It  is  fairly  to 
be  inferred,  although,  as  already  stated,  there  is  no  express  evidence 
on  the  subject,  that  the  decedent  was  familiar  with  the  ptu^ose  and  use 
of  a  tag  line,  and  it  must  be  assumed  that  he  failed  to  obey  the  direc- 
tion given  to  him  by  Manthey  to  attach  a  tag  line  to  the  load.  If  he  did 
not  understand  the  purpose  for  which  he  was  directed  to  attach  the 
tag  line  or  its  use,  it  was  his  duty  to  comity  with  the  direction,  and  to 
ask  for  instructions ;  for,  having  been  a  foreman  before,  and  having 
made  no  complaint  with  respect  to  lack  of  knowledge  on  the  subject, 
Manthey  had  a  right  to  assume  that  he  knew  the  purpose  for  which  the 
tag  line  was  to  be  attached,  and  that  he,  being  the  only  one  on  the 
ground,  would  use  the  tag  line  to  hold  the  load  out  from  coming  in 
contact  with  the  steel  structure. 

The  decedent  was  in  chaise  of  the  work  and  of  the  men,  and  assign- 
ed Kelly  to  operate  the  engine,  and  it  is  to  be  inferred  that  he  directed 
Kelly  to  elevate  the  load;  and  in  giving  that  direction  without  having 
attached  the  tag  line  he  assumed  the  risk  of  an  accident,  which  could 
have  been  avoided  by  complying  with  the  direction  of  Manthey  to  at- 
tach the  tag  line  and  by  using  it  for  the  purpose  for  which  a  tag  line 
is  intended,  with  knowledge  of  which  in  the  circumstances  he  was 


chai^cable.    See  Powers  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  98  N.  Y. 


[2]  The  action  being  at  common  law,  the  decedent  also  assumed  the 
risk  of  injury  from  the  manner  in  which  the  woVk  was  done  and  from 

the  negligence  of  a  feUow  servant,  and  therefore  assumed  the  risk  of 
injury  from  the  negligent  acts  of  Nosher  and  Waller  in  using,  with- 
out having  been  directed  to  use,  the  wooden  block.  Conyes  v.  Oceanic 
Amusement  Co.,  202  N.  Y.  408,  95  N.  E.  801 ;  Ulrich  v.  N.  Y.  Central 
&  H.  R.  R.  R.  Co.,  25  App.  Div.  465,  51  N.  Y.  Supp.  5 ;  Kaare  v.  T.  S. 
&  I.  Co.,  139  N.  Y.  369,  34  N.  E.  901 ;  Heilback  v.  Consumers'  Brewery, 
207  N.  Y.  133,  100  N.  E.  599;  Davis  v.  Gas  Engine  &  Power  Co.,  148 
App.  Div.  791,  133  N.  Y.  Supp.  247;  Vogel  v.  Am,  Bridge  Co..  180  N. 
Y.  373,  73  N.  E.  1,  70  h.  R.  A.  725 ;  Knauss  v.  Webber  Construction 
Co.,  156  App.  Div.  39,  141  N.  Y.  Supp.  11. 

[3]  The  defendant  cannot  be  held  liable  on  the  ground  that  the 
wooden  block  was  defective  owing  to  the  fact  that  there  was  a  knot- 
hole therein,  for  there  is  no  evidence  that  the  defendant  furnished  the 
block  for  the  purpose  for  which  it  was  used. 
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There  is  no  merit  in  the  contention  that  Waller  was  not  sufficiently 
experienced  to  warrant  his  being  hired  to  assist  in  this  work,  or  that 
any  lack  of  experience  on  his  part  caused  or  contributed  to  the 
accident. 

The  plaintiff  called  two  witnesses  as  experts,  and  it  is  claimed 
that  their  testimony  required:  that  the  question  as  to  whether  this 
block  and  tackle  was  a  suitable  appliance  for  this  work  should  have 
been  submitted  to  the  jury.  The  testimony  of  one  of  them  tends  to 
show  that  a  block  and  tackle  is  not  used  where  the  lead  line  would 
rub  or  chafe,  and  in  such  cases  a  boom  is  used  to  clear  the  space ;  that 
whether  a  boom  or  a  block  and  tackle  should  be  used  depends  upon 
the  height  from  which  the  lead  line  is  suspended,  and  the  space  to 
be  cleared  and  the  weight  of  the  load,  and  that  the  greater  the  haght, 
the  greater  the  space  that  could  be  cleared  by  the  use  of  a  tag  line. 
The  other  expert  testified  that,  to  prevent  the  lead  line  from  rubbing 
or  chafing,  where  a  boom  is  not  used,  it  is  customary  to  use  an  a{>' 
pliance,  where  a  light  load  is  to  be  raised,  known  as  a  "Dutchman" 
consisting  of  a  heavy  plank,  one  end  of  which  is  secured  to  the  plat- 
form at  which  the  load  is  to  be  d^vered,  extending  upwards  and  out- 
wards at  an  angle  of  45  de^ees,  to  the  upper  end  of  whidt  the  «iatch 
block  is  attached.  This  witness  gave  it  as  his  opinion  that  the  load 
in  question  could  not  be  held  out  all  the  way  up  by  the  use  of  a  tag 
line  so  as  to  prevent  the  lead  line  from  rubbing  on  the  edge  of  the 
platform;  but  his  testimony  does  not  show  that  it  could  not  have 
been  so  held  out  until  after  the  load  was  elevated  beyond  the  point 
at  which  it  was  when  the  accident  occurred,  and  the  physical  facts 
make  it  perfectly  plain  that  it  could  have  been  so  held  out  for  more 
than  that  distance  by  the  use  of  a  tag  line.  M(»-eover,  if  the  decedent 
had  been  where  he  would  have  been  had  he  been  using  die  ta^  line, 
there  is  no  evidence  tending  to  show  that  he  would  have  been  in- 
jured. 

In  view  of  the  experience  of  the  decedent  and  of  the  duties  to  which 
he  was  assigned  at  the  time  of  the  accident,  I  am  of  opinion  that  as 
matter  of  law  he  must  be  deemed  to  have  assumed  the  risk  of  an  ac- 
cident such  as  that  which  caused  his  death. 

It  follows,  therefore,  that  the  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs.   Order  filed. 

CLARKE,  P.  J.,  and  DOWLING,  J.,  concur. 

SHEARN,  J.  (dissenting).  The  facts  are  carefully  stated  in  the 
opinion  of  Mr.  Justice  LAUGHLIN.  In  my  opinion  tfie  testimony  of 
plaintiff's  expert  witnesses  required  that  the  question  as  to  whether 
the  defendant  furnished  a  suitable  appliance  for  the  work  ordered  to 
be  done,  in  the  prosecution  of  which  woric  plaintiff's  intestate  was 
killed,  should  have  been  submitted  to  the  jury.  This  testimony  showed 
diat,  in  such  a  hoisting  operation  as  the  one  involved,  it  was  usual  and 
custCHnary,  if  a  derridc  were  not  employed,  to  provide  and  use  a  boom 
to  clear  the  lead  line  from  the  structure,  and  this  irrespective  of 
whether  a  tag  line  was  attached  to  the  load.  It  is  said  that  the  testi- 
mony does  not  show  that  the  load  could  not  have  been  held  out  from 
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the  structure  by  the  use  of  a  t^  line  until  after  the  load  was  elevated 
beyond  the  point  at  which  it  was  when  the  accident  occurred.  Wheth- 
er it  could  or  could  not  have  been  so  held  out  depends  upon  so  many 
elements,  the  weight  of  the  load,  the  strength  of  the  workman,  the 
height  of  the  tower,  the  direction  andi  force  of  the  wind,  and  the  like, 
that  the  tnatter  is  largely  speculative.  It  is  this  very  uncertainty,  de- 
pendiim*  upon  so  many  elements,  that  makes  it  necessary,  in  the  exer- 
cise of  reasonable  prudence,  to  use  a  boom.  I  cannot  agree  that  "the 
physical  facts  make  it  perfectly  plain  that  it  could  have  been  so  held 
out"  by  the  use  of  a  tag  line,  but,  at  any  rate,  the  inferences  to  be 
drawn  from  the  physical  facts  are,  in  the  first  instance  at  least,  to  be 
drawn  by  the  jury.  Giving  the  plaintiff  the  benefit  of  all  inferences 
to  be  drawn  from  the  testimony,  the  nonsuit  was,  in  my  opinion,  im- 
proper, and  the  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event 

DAVIS,  J.,  concurs. 


(Snprone  Gourt,  Apellate  Divlsltni,  First  D^>artment.  Hay  4,  1917.) 

1.  VENDOB  and  PTTBCHASra  «=»134(4)— SPECmO  FEBFOItMA.NCE— SUmCIENCT 

OF  Vendor's  Title — Maskstabu:  Tiria. 

Bestrlctlve  building  covenants  not  to  erect  any  slaugtiterbouse,  certain 
specified  factories,  any  brewery,  distillery,  etc.,  Impose  greater  restrictions 
than  are  Imposed  l>y  law,  and  prevent  apedflc  performance  of  a  contract  to 
convey  clear  of  Incumbrances. 

[Ed.  Note.— Fctr  otlier  cases,  see  Yendw  and  PundiaBer,  Ceat.  Dig.  1 268.] 

SL  VENDOB   and    PuBORABBB  «E3>180{S>— "UABKaiABU  Tttu"— BBBTBIOnVI 

Covenants. 

A  title  subject  to  restrictive  covenants  Imposing  greater  restrictions  tnan 
tbose  Imposed  by  law  is  unmarketable,  although  such  restrictions  do  not 
prejudicially  affect  the  market  value  of  the  premises. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchase,  Oeat.  Dig.  | 
246. 

For  other  deflnitlona,  see  Words  and  Phrasee,  First  and  Second  SerietL 
MarketaUe  Title.] 

Appeal  from  Trial  Term,  New  York  County. 

Suit  for  specific  performance  by  Charles  C.  Bull,  as  trustee  for  Ade- 
laide B.  Harris  under  the  will  of  William  V.  Brady,  and  others  against 
Frank  V.  Burton  and  J.  Howes  Burton.  From  a  judgment  dis-missing 
the  complaint,  and  awarding  a  personal  judgment  in  favor  of  defence 
ants  on  their  counterclaims,  and  declaring  U  lien  upon  the  premises  in- 
volved in  the  action  therefor,  the  plaintiffs  appeal.  Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  tAUGHUN,  DOWUNG, 
DAVIS,  and  SHEARN,  JJ. 

John  M.  Bowers,  of  New  York  City  (Albert  E.  Hartcom,  of  New 
York  City,  on  the  brief),  for  .appellants. 

Edward  E.  Sprague,  of  New  York  City,  for  respondents. 
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LAUGHLIN,  J.    This  is  an  action  by  vendors  against  vendees 

to  enforce  the  specific  performance  of  a  contract  in  writing  by  which 
the  defendants  agreed  to  purchase  the  premises  known  as  No.  448  Fifth 
avenue,  in  the  borough  of  Manhattan,  New  York. 

The  vendors  agreed  to  convey  the  premises  free  of  all  incumbrances, 
with  certain  exceptions  not  material  to  the  questions  presented  by  the 
appeal.  The  defendants  pleaded,  among  o^er  things,  as  a  dei  tense, 
that  the  title  of  the  plainti£fs  was  subject  to  a  restrictive  covenant  in 
favor  of  adjoining  lands,  contained  in  an  agreement  executed  by  and 
between  the  owners  on  the  27th  day  of  February,  1864,  and  recorded 
on  the  Uth  day  of  May,  1865,  in  the  register's  office  of  the  county  of 
New  York,  in  Liber  939  of  Conveyances,  at  page  77,  which  made  the 
premises  subject  to  covenants  against  nuisances  and  regulating  the 
character  of  improvements  to  be  made  thereon,  contained  in  a  deed 
from  John  D.  Wendell  and  wife  to  Henry  A.  Hurlbut,  bearing  date  the 
13th  of  September,  1859,  recorded  in  the  office  of  the  register  of  the 
city  and  county  of  New  York,  in  Liber  791  of  Conveyances,  at  page 
301. 

By  the  last-named  conveyance  the  then  owner  of  the  premises  in 
question  covenanted  that  neither  he  n<Hr  his  heirs  or  assigns  should,  at 
any  time  thereafter — ■ 

"erect  any  buildings  within  forty  feet  of  the  front  of  said  lots  except  of  brick 
or  stone,  with  roofs  of  slate  or  metal,  and  will  not  erect  or  permit  upon  any 
part  of  said  lots  any  slaughterhouse,  smith  shop,  forge  fumace,  steam  engine, 
brass  foundry,  nail  or  other  Iron  factory,  or  any  manufactory  of  gunpowder, 
glue,  varnish,  vitriol,  ink  or  turpaitlne  or  for  the  tanning,  dressing  or  pre- 
paring sldns,  hides  or  leather,  at  any  brewery,  distillery  or  any  other  D(aions 
or  dangerous  trade  or  business." 

These  restrictive  covenants  were  not  excepted  from  die  agreement 
of  the  vendors  to  convey  free  and  clear  of  IncumtHxmces.  The  learned 
referee  held  that  the  title  of  the  plaintiffs  was  subject  to  these  restrict- 
ive covenants,  and  that  they  imposed  greater  restrictions  on  the  use 
of  the  premises  than  are  imposed  by  law ;  and  that  therefore,  the  title 
is  not  such  as  they  agreed  to  convey,  notwithstanding  the  fact  that  the 
evidence  shows  and  the  referee  found  that  the  restrictive  covenants  do 
not  prejudicially  affect  the  market  value  of  the  premises. 

[1,2]  It  is  contended  by  the  learned  counsel  for  the  aj^ellants  that 
all  of  the  uses  restricted  by  the  covenant  quoted  are  prohibited  by  law, 
but  the  statutory  provisions  cited  do  not  sustain  that  contention.  We, 
therefore,  agree  with  the  referee  that  by  the  restrictive  covenants  the 
use  of  the  premises  is  more  restricted  than  by  law;  and  that,  there- 
fore, the  plaintiffs  were  not  entitled  to  specific  performance,  and  the 
'defendants  were  entitled  to  judgment  on  their  counterclaims  for  the  re- 
lief which  has  been  awarded  to  them.  Since  the  decision  by  the  referee 
this  court,  in  Dethloff  v.  Voit,  172  App.  Div.  201,  158  N.  Y.  Supp. 
522,  held  the  rule  to  be,  as  declared  by  the  learned  referee,  that  a  ven- 
dee will  not  be  required  to  specifically  perform  a  contract  for  the  con- 
v^ance  of  real  estate  where  the  title  is  subject  to  an  inciunlMance  not 
excepted  from  the  ccmtract,  which  imposes  a  greater  restriction  on  tiie 
use  of  the  premises  than  is  imposed  by  general  law. 

The  record  omtains  the  exertions  taJcen  by  the  respondents,  and 
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they  excepti»l  to  the  conclusion  of  law  that  a  party  wall  agreement  ai-r 
fecting  the  premises  does  not  constitute  an  incumbrance.  The  party 
wall  agreement  relates,  not  only  to  an  existing  party  wall,  but  provided 
for  its  extension  in  the  future.  This  court,  in  Hayden  v.  Pinchot,  172 
App.  Div.  102,  158  N.  Y.  Supp.  215,  expressly  recognized  that  such  a 
party  wall  agreement  would  constitute  an  incumbrance,  although,  the 
point  was  not  necessarily  presented  for  decision.  If,  therefore,  the 
decision  of  the  case  at  bar  could  not  be  sustained  on  the  grouml  on 
which  it  was  placed  by  the  learned  i^feree,  it  would  beccune  necessary 
for  the  court  on  appeal  to  consider  whether  the  conclusion  of  law  made 
by  the  referee  with  respect  to  the  party  wall  agreement  was  sound, 
and,  if  erroneous,  to  reverse  it  and  substitute  a  conclusion  of  law  to  the 
effect  that  the  party  wall  agreement  constitutes  an  incumbrance;  but, 
since  we  are  of  opinion  that  the  decision  is  right  on  the  ground  on 
which  it  was  placed,  it  is  unnecessary  to  consider  further  or  to  decide 
the  point  made  by  the  respondents  to  the  effect  that  the  party  wa!! 
agreement  constitutes  an  incumbrance. 

It  follows,  therefore,  that  the  judgment  should  be  afHrmed,  with 
costs.  Order  filed.  All  concur. 


(Supreme  Court,  Appellate  Division,  Third  Departmoit   Hay  2,  1&17.) 

HASTBK  and  SBBVANT  «=»S66— WOSKUElt'8  OOHFBnSASIOK — ElCPLOTBBS  ES- 
OAGED  IN  iKTilBSTAIX  CoUHEhCB — EXEUPTION. 

Under  Workmen's  Compensation  Act  (Consol.  taws,  c.  67)  ft  2,  group  8, 
making  the  act  applicable  to  the  operation,  wltblA  or  without  the  state, 
of  vessels  except  those  of  other  states  or  countries  used  Id  Interstate  or 
foreign  commerce,  and  section  14,  making  the  act  ai^ly  to  persons  en- 
gaged In  intrastate  commerce  only  to  the  extent  that  snch  work  may  be 
separated  from  Interstate  or  foreign  commerce,  a  Georgia  steamship  cor- 
poration Is  not  liable  for  an  employe's  Injury  sustained  In  interstate  com- 
merce. 

Kelloggt  P.  J.,  and  I^n,  3.,  dissenttng. 
Appeal  from  State  Industrial  Commission. 

Proceeding  for  workmen's  compensation  by  William  T.  Charlton 
against  the  Hilton-Dodge  Transportation  Company.  From  an  award 
of  the  State  Industrial  Commissioni  the  employer  appeals.  Award  re- 
versed, and  claim  dismissed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL.  JJ. 

James  A.  C.  Johnson,  of  New  York  City,  for  a^ellant. 

Egburt  E.  Woodbury,  Atty.  Gen.,  and  Robert  W.  Bonynge,  Counsel 
to  State  Industrial  Commission,  of  New  York  City  (Robert  H.  Grimes, 
Assistant  Counsel  to  State  Industrial  Commission,  of  New  York  City^ 
of  counsel),  for  respondent. 

WOODWARD,  J.  There  is  no  dispute  as  to  the  facts  is  this  case. 
The  Hilton-Dodge  Transportation  Company  is  a  Georgia  corporation; 

4=»For  oUier  cum  Mt  wunt  topic  ft  KET-NUHBBB  In  mil  Key-HomtMred  nigesti  ft  Indexes 
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with  its  principal  place  of  business  in  Savannah.   Its  business  is  the 

transportation  of  lumber  between  Atlantic  ports  from  Philadelphia  to 
Portland,  Me.  Among  its  vessels  was  the  tug  W.  B.  Keene,  which  was 
enrolled  or  registered  in  the  Custom  House  in  the  port  of  New  York, 
and  had  painted  upon  its  stem  the  words  "W.  B,  Keene,  New  York, 
N.  Y."  On  the  25th  of  March,  1916,  while  said  tug  was  en  route  be- 
tween Portland,  Me.,  and  New  York,  N.  Y.,  an  accident  occurred 
which  resulted  in  injuries  to  the  right  hand  of  William  T.  Charlton, 
chief  engineer  of  the  tug.  The  accident  occurred  while  the  tug  was  off 
New  London,  Conn.,  on  Long  Island  Sound,  and  while  the  tug  was 
engaged  in  interstate  commerce.  Mr.  Charlton  is  a  resident  of  Brook- 
lyn, N.  Y.,  and  was  hired  in  the  port  of  New  York.  The  question  pre- 
sented upon  this  appeal  is  whether  the  injuries  are  subject  to  compensa- 
tion under  the  provisions  of  the  Workmen's  Compensation  Law  of  the 
state  of  New  York. 

The  State  Industrial  Commission  has  held  that  the  injuries  are  such 
as  could  be  compensated  under  the  laws  of  this  state,  and  the  appellant 
challenges  this  ruling. 

Group  8  of  section  2  of  the  Workmen's  Compensation  Law  provides 
for  the  compensation  of  persons  injured  in  the  "operation,  within  or 
without  the  state,  including  repair,  of  vessels  other  than  vessels  of  oth- 
er states  or  countries  used  in  interstate  or  foreign  commerce,  when 
operated  or  repaired  by  the  company,"  and  the  respondent  urges  that 
this  is  sufficient  to  justify  the  award;  that  the  mere  fact  that  the  own- 
er of  the  vessel  resides  in  Georgia  is  not  sufficient  to  take  the  case  out 
of  the  operation  of  the  statute.  We  are  of  the  opinion,  however,  that 
the  award  may  not  be  sustained ;  that  tlie  whole  statute  is  to  be  read 
and  construed,  and  that  it  does  not  undertake  to  charge  corporations 
of  a  sister  state,  or  of  a  foreign  government,  carrying  on  interstate  or 
foreign  commerce,  with  the  burdens  of  this  act. 

The  language  of  group  8  of  section  2,  it  should  be  observed,  does  not 
hinge  entirely  upon  the  question  of  the  "vessels  of  other  states  or 
countries" ;  it  is  the  fact  tliat  the  "vessels  of  other  states  or  countries" 
are  "used  in  interstate  or  foreign  commerce"  which  excepts  them  from 
ihe  operation  of  the  group.  The  vessels  of  any  state  or  country,  en- 
gaged in  intrastate  commerce,  are  unquestionably  included  in  the 
group ;  the  fact  that  in  the  conduct  of  such  intrastate  commerce  they 
might  pass  outside  of  territorial  waters  of  the  state  would  make  no 
difference.  If,  however,  they  were  engaged  in  interstate  commerce, 
then  the  clear  language  of  the  statute  excludes  them  from  its  opera- 
tions. It  is  the  "operation  within  or  without  the  state  *  *  *  of 
vessels  other  than  vessels  of  otlier  states  or  countries  used  in  interstate 
or  foreign  commerce"  which  is  declared  to  constitute  a  hazardous  em- 
ployment, and  when  any  vessel  of  another  state  or  country  is  shown 
to  have  been  engaged  in  interstate  or  foreign  commerce  it  is  clearly  be- 
yond the  jurisdiction  of  the  Industrial  Commission  of  the  state  of  New 
York  to  impose  a  burden  such  as  is  contemplated  by  the  Workmen's 
Compensation  Law.  It  is  the  operation  of  vessels  in  intrastate  com- 
merce, whether  these  vessels  are  of  foreign  or  domestic  ownership,  that 
gives  legitimate  jurisdiction  for  the  operation  of  the  l^islation  of  this 
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state  upon  employ^?  operating  such  vessels,  and  the  effort  to  make  it 
cover  the  present  case  cannot  find  support  in  this  court. 

That  the  above  is  the  true  instruction  of  group  8  is  clear  when  we 
come  to  consider  the  provisions  of  section  114,  for  it  is  not  to  be 
doubted  that  this  is  a  limitation  upon  this  group.  It  provides  that  the 
"provisions  of  tliis  chapter  shall  a[^ly  to  employers  and  employes  en- 
gaged in  intrastate  *  *  *  commerce  *  *  •  only  to  the  ex- 
tent that  their  mutual  connection  with  intrastate  work  may  and  shall 
be  clearly  separable  ^d  distinguishable  from  interstate  or  foreign 
commerce,"  with  a  like  provision  for  those  engaged  in  interstate  or 
foreign  commerce  "for  whom  a  rule  of  liability  or  method  of  compen- 
sation has  been  or  may  be  established  by  the  Congress  of  the  United 
States."  It  is  only  when  the  employer  and  employe  are  mutually  con- 
nected with  intrastate  work  in  such  a  manner  that  it  may  be  clearly 
separable  and  distinguishable  from  interstate  or  foreign  commerce  tha^ 
the  chapter  is  to  have  effect,  "except  that  sudi  employer  and  his  em- 
ployes working  only  in-  this  state  may,  subject  to  the  approval,  and  in 
the  manner  provided  by  tfie  Commission  and  so  far  as  not  forbidden 
by  any  act  of  Congress,  accept  and  become  bound  by  the  provisions  of 
this  chapter  in  like  manner  and  with  the  same  effect  in  all  respects  as 
provided  herein  for  other  employers  and  their  employes."  . 

In  other  words,  the  Workmen's  Compensation  Law  does  not  under- 
take to  usurp  die  powers  of  Congress,  or  to  legislate  for  persons  or  cor- 
porations not  widiin  its  jurisdiction.  For  those  engaged  in  intrastate 
commerce  in  vessels,  whether  within  or  without  the  state,  it  provides 
for  compensating  employes,  but  it  is  careful  to  exclude  all  matters  of 
interstate  commerce,  except  under  conditions  which  cannot  offend 
against  the  laws  of  Congress,  and  the  State  Industrial  Commission  has 
no  power  to  go  beyond  the  limits  fixed  by  the  statute. 

The  award  af^^ed  from  should  be  reversed.  All  concur  except 
KELLOGG,  P.  J.,  and  LYON,  J.,  who  dissent, 

JOHN  M.  KELLOGG,  P.  J.  (dissenting).  The  Workmen's  Com- 
pensation Law  substantially  enters  into  every  contract  of  employment 
made  within  the  state,  without  reference  to  where  the  service  is  to  be 
rendered.  Matter  of  Post  v.  Burger  &  Gohlke,  216  N.  Y.  544,  111  N. 
E,  351,  Ann.  Cas.  1916B,  158. 

The  injured  employe  resides  in  this  state,  was  hired  and  paid  here, 
and  has  the  benefit  of  that  law,  which,  as  we  have  seen,  is  a  part  of  his 
contract  of  employment.  By  group  8,  §  2,  of  the  law,  "the  operation, 
within  or  without  the  state,  mcluding  repair,  of  vessels  other  than 
vessels  of  other  states  or  countries  used  in  interstate  or  foreign  com- 
merce when  operated  or  repaired  by  the  company,"  is  a  hazardous  em- 
ployment. 

The  vessel  in  question  was  registered  at  New  York,  and  that  was  her 
home  port.  Section  4141  of  the  United  States  Revised  Statutes  (U.  S. 
Comp.  St.  1916,  §  7719)  requires  vessels  to  be  registered  "by  the  col- 
lector of  that  collection  district  which  includes  the  port  to  which  such 
vessel  shall  belong  at  the  time  of  her  registry,  which  port  shall  be 
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deemed  to  be  that  at  or  nearest  to  which  the  owner,  if  there  be  but  one 
*  *  *  usually  resides,"  The  name  of  the  vessel  and  the  "home 
port"  must  be  marked  upon  the  stem.  Section  4178,  U.  S.  Revised 
Statutes  (U.  S.  Comp.  St.  1916,  §  7758).  By  our  Navigation  Laws 
(Consol.  Laws,  37)  §  19,  the  vessel  is  to  have  the  name  of  "the  port  to 
which  she  belongs  printed  on  her  stem."  The  transportation  company, 
the  alleged  owner,  was  a  foreign  corporation,  with  its  office  at  Savan- 
nah, Ga.  It  also  had  a  New  York  oiHce  and  was  engaged  in  Interstate 
transportation  from  New  York  South  and  New  York  North,  and  at  the 
time  of  the  accident  the  vessel  was  making  the  return  trip  from  Port- 
land to  New  York.  But  the  law  required  that  she  be  registered  in  the 
district  in  which  she  belonged,  which  is  deemed  that  nearest  to  where 
the  owner  resides.  Quite  probably  the  corporation,  while  in  effect  trans- 
acting its  principal  business  from  New  York,  had  a  Georgia  charter, 
and  for  that  reason  was  required  to  keep  an  office  in  that  state.  By  sec- 
tion 4137  of  the  United  States  Revised  Statutes,  nitration  of  a  boat 
beloni^ng  to  a  corporation  may  be  in  the  name  of  the  president  or  secre- 
tary. I  think  we  are  justified  in  concluding  that  the  company  is  not  in 
a  position  to  deny  that  the  vessel  is  properly  registered  in  New  Yoric. 
or  that  New  Yoric  is  in  fact  the  residence  of  the  party  to  whom  r^s- 
tration  was  granted.  It  is  not  very  material  where  the  technical  resi- 
dence of  the  real  owner  was.  We  may  assume,  as  the  company  did 
when  it  registered  the  vessel,  that  it  belonged  to  New  Yor4c,  and  such 
assumption  is  well  within  the  favorable  presumption  of  the  Worionen's 
Oxnpensation  Law. 

If  the  vessd  was  taxaUe  in  Georgia,  as  indicated  by  Southern  Pacific 
Co.  V.  Kentucky,  222  U.  S.  63,  32  Sup.  Ct.  13,  56  L.  Ed.  96.  that  is  not 
very  important.  This  is  not  a  case  of  taxation,  but  the  question  is 
whether  in  interpreting  the  Workmen's  Compensation  Law  of  this 
state,  the  vessel  was  a  vessel  of  another  state  or  country,  and  we  con- 
clude that  the  Commission  was  justified  in  saying  that  it  was  not. 

Section  114  of  the  Workmen's  Compensati<Mi  Law  is  construed  as 
removing  from  the  other  provisions  of  the  law  only  cases  which  are 
covered  by  the  federal  statutes.  Matter  of  Jensen  v.  Southern  Pacific 
Co.,  215  N.  Y.  514,  109  N.  E.  600,  L.  R.  A.  1916A,  403,  Ann.  Cas. 
1916B,  276;  Matter  of  Winfield  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  216  N. 
Y.  284,  no  N.  E.  614,  Ann.  Cas.  1916A,  817;  Bums  v.  Southern 
Pacific  Co.,  215  N.  Y.  738,  109  N.  E.  1068.  The  federal  Employers' 
Liability  Act  has  no  application  here,  as  no  negligence  is  shown,  and 
it  is  not  alleged  that  there  is  any  federal  statute  covering  the  case  of 
a  workman  who  seeks  compensation  for  an  injury  caused  without 
fault  of  the  employer.  I,  therefore,  favor  an  affirmance. 


Digitized  by 


Google 


Sup.CtO 


KBOCDB  TIiBISCailAirH 


1003 


FROUDB  T.  FLEISGUMANN. 
{Supreme  Court,  Appellate  DiTlaioQ,  Third  Departmrat.   May  2,  1917.) 

1.  EvxDBHCB  «sb88S(7) — DocuuBKTABT  Etidekcb— GonaTBUOTroR  <a  Jjmm. 

A  letter  In  eTidence  wrlttoi  by  detendojit  offering  to  take  \Xf  a  loan  on 
behalf  o£  bis  father's  estate  must  be  read  in  connection  with  the  known 
circumstances  stated  in  the  oomidalnt  and  admitted  by  demurrer  thereto. 

[Ed.  Nota— For  other  cases,  see  Eridence,  Cait  £Hg.  H  1666,  1668.] 

2.  CoNnAOTS  «»S4(1J— GOKSIDEBATTON— SuIBCNDEB  OT  BiGHTS. 

The  surrender  ot  his  rights  by  a  creditor  of  a  corporation  was  good  con- 
sideration for  the  agreement  of  defoidant,  wbMe  deceased  father's  estate 
was  Interested  In  tiie  corporation,  to  take  up  the  Indebtedness  of  the  com- 
pany on  behalf  of  the  estate  In  the  shape  <A  five  notes. 

[Bd.  Note^Slor  other  cases,  see  Oontracts,  Gent  Dig.  |  288.] 

A.  Fbattdb;  Statoti  or  <s»2S(l)— AasBDanr  to  Pat  Debt  or  Aitothbb. 

Def^idant,  whose  deceased  father's  estate  was  largely  Intwested  as  a 
creditor  and  otherwise  In  a  corporation  wbldi  owed  money,  wrote  the 
company's  creditor  that  he  bad  decided  to  take  up  the  loans  himself  on 
behalf  of  the  estate  and  that  he  was  handling  the  matter,  not  a  pereonal 
OTie,  as  the  representative  of  the  family.  The  creditor  discontinued  col- 
lection of  her  claim,  and  accepted  defendant's  offer  to  give  notes.  Held, 
.  that  defendant's  agreement  was  an  original  agreement  and  not  within  the 
statute  of  frauds,  and  was  not  collateral  to  any  other  existing  obligation, 
but  a  final  adjustment  of  the  loans,  so  far  as  the  creditor  was  concerned. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Statute  o^  Cent.  Dig.  SS  18>  Id.] 

4.  Novation  «=>6 — Assuitptioit  of  Debt. 

If  defendant.  In  any  form,  relieved  a  oorporatloo,  In  which  his  deceased 
father's  estate  was  interested,  of  Its  obligation  to  Its  creditor  at  its  re- 
quest, he  became  a  creditor  of  the  corporation,  vrtilch  ceased  to  be  liable. 

[Ed.  Note.— For  other  cases,  see  Novation,  Cent  Dig.  1  6.] 

5.  OONTBACTS  *=>179— COWBTBUCnON — OlTER  TO  ASsmCK  DEBT. 

When  defendant,  whose  deceased  father's  estate  was  Interested  in  a 
corporation,  wrote  its  creditor,  "I  have  taken  It  upon  myself  to  settle  the 
question,  and  have  decided  to  take  up  this  loan  myself  on  behalf  of  the 
estate  in  shape  of  five  notes,"  he  offered  to  take  over  the  loans  and  give 
his  own  notes  in  the  spedOeO.  amount  In  plaoe  of  th«n,  and  did  not  offer 
to  give  the  estate^s  notes. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cait  Dig.  H  777,  7780 

Appeal  fmn  Trial  Term,  Delaware  County. 

Action  by  Delta  B.  Froude  against  Charies  R.  Pleischmann.  From 
an  interlocutory  judgment  overruling  demurrer  to  the  complaint,  de- 
.  fendant  appeals.  Affirmed. 

Argued  before  KEUXXJG,  P.  J.,  and  LYON,  WOODWARD,  and 
COCHRANE,  JJ. 

Aronson  &  Salant,  of  New  York  City  (Louis  Salant,  of  New  York 
City,  of  counsel),  for  appellant. 

Harry  Sammet,  of  New  York  City,  for  respondent. 

JOHN  M.  KELLOGG,  P.  J.  The  defendant  was  treasurer  of  the 
Continental  Export  Company,  in  which  his  father's  estate  was  largely 
interested  as  a  creditor  and  otherwise.  The  export  company  was  in- 
debted to  the  pluntiff  for  moneys  loaned  as  follows :  $1,000,  with  in- 
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terest  tiiereon  from  September  19,  1906;  and  $1,000,  with  interest 
thereon  from  December  17,  1908.  In  January,  1913,  the  plaintiflF  was 
taking  active  steps  to  enforce  payment  of  these  loans  from  the  com- 
pany, and  the  defendant's  father's  estate  was  endeavoring  to  protect 
its  interest  as  a  creditor  and  otherwise  of  the  company,  and  endeavor- 
ing to  realize  as  much  as  possible  from  its  assets.  The  plaintiff  had 
written  the  defendant's  mother,  whom  we  infer  was  the  executrix 
of  the  estate,  with  reference  to  some  settlement  or  adjustment  of  her 
claim  against  the  export  ccHnpany,  and  on  January  14,  1913,  the  de- 
fendant answered  tlw  letter  as  follows: 

"Bf 7  mother  having  been  for  from  well  for  the  past  few  veeks,  I  have  teken 
it  niHn  myself  to  setUe  the  question  contained  in  yonr  favor  of  the  9th  Inst 
addressed  to  her.  As  I  have  explained  to  yon  on  a  number  of  occasions,  the 
loan  in  guestioii  has  nothing  Tvbatever  to  do  with  either  the  estate  of  Lonls 
Pleischmann  or  with  myself.  However,  in  order  to  a^le  the  question  on*^ 
for  all  and  In  order  not  to  cause  you  any  further  loss,  I  have  decided  to  tui:<.' 
up  this  loan  myself  on  behalf  of  the  estate  In  the  shape  of  five  notes  of  $400.00 
each,  one  maturing  at  the  end  of  each  of  the  tive  next  ensuing  years.  These 
notes  are  to  bear  Interest  at  6  per  cent.,  and  as  each  note  matures  the  prin- 
cipal together  with  the  interest  will  be  paid.  I  have  explained  to  you  my  own 
position  thoroag^ly  and  this  la  the  only  manner  in  which  I  can  or  care  to 
take  up  this  matter,  which  Is  not  at  ail  a  personal  one  but  one  whli^  I  am 
handling  as  the  representative  of  the  family. 

"Please  let  me  know  If  this  la  agreeable  to  you,  and  If  so  I  shall  be  pleased 
to  send  the  necessary  papers  at  once.   Witb  kindest  regards,  I  remain, 
"Very  truly  yours,  Charles  R.  Flelschmann." 

The  plaintiff  alleges  that  pursuant  to  the  defendant's  promise  he  did 
forego  and  discontinue  the  collection  of  said  claim,  and  canceled, 
abandoned,  and  surrendered  up  the  claim  of  principal  and  interest 
against  the  export  company,  and  accepted  the  offer  of  the  defendant 
to  take  his  notes  for  $2,000  according  to  said  offer,  and  that,  after 
the  plaintiff  had  made  the  acceptance,  me  defendant  refused  to  deliver 
the  notes  as  agreed,  and  this  action  was  brought  to  recover  the  amounts 
which  would  become  due  on  said  notes  if  tihey  had  been  delivered  as 
pr^osed. 

The  defendant  demurs  and  contends:  (1)  That  the  contract  con- 
templated some  other  instrument  and  was  not  complete ;  (2)  that  it  is 
void  under  the  statute  of  frauds  as  not  stating  a  consideration ;  and 
(3)  that  it  is  the  oUigation  of  the  estate  and  not  of  the  defendant 
The  trial  judge,  upon  the  authorities  cited  by  him  in  his  memorandum 
(Brauer  v.  O.  S.  Navigation  Co.,  178  N.  Y.  339,  70  N.  E.  863;  San- . 
ders  V.  Pottlitzer  Bros.  Fruit  Co.,  144  N.  Y.  209,  39  N.  E.  75,  29 
L.  R.  A.  431,  43  Am.  St.  Rep.  757;  Raubitschek  v.  Blank,  80  N.  Y. 
480),  properly  concluded  that  the  contract  was  complete  and  enforce- 


[1-4]  We  do  not  know  what  was  in  the  letter  written  to  the  mother 
to  which  the  son  wrote  the  reply.  It  undoubtedly  contains  some  prop- 
osition for  the  settlement  of  the  plaintiff's  clami,  or  for  turning  it 
over  to  protect  the  interest  of  the  estate  in  the  property.  The  letter 
written  by  the  defendant  is  to  be  read  in  connection  with  the  known 
circumstances  stated  in  the  complaint  and  admitted  by  &e  demurrer. 
By  the  proposed  agreopent  the  company  was  relieved  from  the  threat- 
ened litigatioa  and  from  the  necessity  of  immediate  payment,  the  es- 
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tate-of  the  father  was  made  more  secure  in  its  claim  and  interest  in 
the  company,  and  we  may  well  infer  from  the  language  of  the  letter 
that  the  defendant  was  to  take  up  the  loan  himself — not  necessarily 
that  he  was  to  pay  the  debt  of  the  export  company,  but  was  to  take 
over  the  debt  and  nold  it  in  the  interest  of  his  father's  estate  in  which 
he  presumably  was  interested.  The  consideration  of  the  agreenient 
was  that  for  ^,000  in  the  defendant's  notes,  on  time,  the  plaintiff 
was  to  forego  her  claim  against  the  export  company  of  $2,000,  with 
interest  thereon  for  several  years,  and  that  the  father's  estate  was  to 
be  enabled,  at  its  leisure,  to  protect  its  interest  in  and  against  the 
company  as  it  saw  fit.  ■  If  the  company  was  responsible,  the  defend- 
ant was  making  a  good  profit  by  taking  up  the  loan ;  if  it  was  in  doubt- 
ful circumstances,  he  was  protecting  his  father's  estate,  and  the  sur- 
render of  the  plaintiff's  rights,  to  which  he  naturally  succeeded,  was 
a  good  consideration.  We  conclude,  therefore,  that  the  agreement 
was  an  original  agreement,  unprejudiced  by  the  statute  of  frauds.  It 
was  not  collateral  to  any  other  existing  obligation,  but  was  a  final 
adjustment  of  the  loans,  so  far  as  the  plaintiff  was  concerned.  If 
defendant,  in  any  form,  relieved  the  company  of  the  obligation  to  the 
plaintiff,  at  its  request,  he  became  thereby  a  creditor  of  the  company. 
The  company  ceased  to  be  liable  and  the  defenduit  became  the  cred- 
itor to  her  estate. 

[S]  When  the  defendant  wrote,  "I  have  taken  it  upon  myself  to 
settle  the  question  *  *  *  and  have  decided  to  take  up  this  loan 
myself  on  behalf  of  the  estate,  in  shape  of  five  notes,"  he  evidently 
intended,  and  was  understood  to  mean,  that  he  would  give  his  notes 
for  the  amount.  We  cannot  infer  that  he  was  offering  to  give  tlie 
estate's  notes.  It  is  more  natural  to  assume,  as  stated,  that  he  was  to 
take  over  these  loans  and  give  his  own  notes  for  a  less  amount  in 
place  of  them. 

The  judgment  should  therefore  be  affirmed,  with  costs,  with  usual 
leave  to  defendant  to  answer  on  payment  of  costs  in  both  courts.  All 
concur. 


HABRIGAM  T.  OAHILL. 
(Supreme  Court,  Trial  Term,  Sarati^  Coontr.  January.  1917.) 

Husband  and  Wifi;  ^=>19(S) — ^NsoxiBABiES  Fcbnishbd  ABAinwintD  Wm — 
Bxonr  of  Becotrkt. 

Defendant  is  liable  for  necessaries  famished  his  ataodoned  wife, 
though  furnished  by  plaintiff,  her  son,  under  moial  obllgatltma  only,  and 
though  there  was  no  pr«nlse  by  her  to  pay  him. 

[Ed.  Note. — For  otha-  cases,  see  Husband  and  Wife,  Cent  Dig.  i  123.1 

Action  by  John  H.  Harridan  against  John  Cahill.  Defendant  moves 
for  new  tnal.  Motion  denied. 

Moore  &  McGinity,  of  Mechanicville,  for  plaintiff. 
J.  W.  Atkinson,  of  Waterford,  for  defendant. 
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BORST,  J.  The  defen(fant  moves  for  a  new  trial  and  to  set  aside 
the  verdict  of  $1,001  found  a  jury  s^inst  him  at  a  trial  term  in 
favor  of  the  i^aintiff.  The  plaintiff's  mother,  a  widow  with  several 
children,  living  at  Mechanicville,  married  the  defendant.  He  lived 
with  her  but  a  short  time  and  then  abandoned  her  without  cause. 
Plaintiff  thereafter  from  her  necessity  supported  her  for  several  years 
and  on  her  death  brought  this  action  against  the  defendant  to  recover 
the  value  of  the  care  and  support  he  had  fumi^ed  her. 

It  is  not  contended  but  that  as  a  general  rule  a  legal  liability  exists 
against  a  husband  to  pay  for  necessaries  furnished  his  wife  whom 
he  has  abandoned  or  deserted.  Du  Brauwere  v.  Du  Brauwere,  203 
N.  Y.  460,  96  N.  E.  722,  38  L.  R.  A.  (N.  S.)  508. 

It  is  contended,  however,  on  behalf  of  the  defendant,  tiiat  the  plain* 
tiff  was  obligated  to  support  his  mother  to  the  same  extent  that  de* 
fendant  was  liable  to  support  her  as  his  wife ;  that  the  support  whicli 
the  plaifitiff  gave  his  mother  was  voluntary  and  without  demand  on 
the  defendant  for  the  same,  and  therefore  as  matter  of  law  the  plain- 
tiff cannot  recover  and  the  verdict  must  be  set  aside. 

No  question  is  made  in  this  case  but  that  the  support  furnished  was 
necessary  for  the  maintenance  of  the  wife.  As  the  defendant  was  un- 
der a  legal  obligation  to  support  his  wife,  any  person  who  furnished 
her  necessary  su^^rt  is  deemed  to  have  conferred  a  benefit  on  him, 
and  the  law  in  such  case  implies  a  promise  on  his  part  to  pay  there- 
for. The  burden  then  was  cast  upon  the  defendant  to  excuse  himself 
for  his  failure  to  furnish  her  necessary  support,  and  this  the  jury 
have  found  he  did  not  do.  As  there  was  an  implied  promise  on  de- 
fendant's part  to  pay  for  the  necessary  support  of  his  wife,  it  was 
not  essential  to  the  right  of  any  one  furnishing  it,  to  recover  from 
defendant  the  value  thereof,  that  he  should  demand  of  defendant  that 
the  latter  support  his  wife  before  such  support  was  furnished.  Wick- 
strom  v.  Peck,  155  Am).  Div.  523,  140  N.  Y.  Supp.  570;  s.  c,  163 
App.  Div.  608,  148  N.  Y.  Supp.  596;  Hardy  v.  Uaglt,  25  Misc.  Rep. 
471,  54  N.  Y.  Supp.  1045. 

The  liability  of  a  child  to  support  the  parent  in  this  state  is  not  the 
same  as  that  of  the  husband  to  support  his  wife.  This  liability  of  the 
child  comes  solely  by  statute  and  only  after  proceedings  have  been 
taken  under  it.  Concededly,  a  natural  obligation  exists,  but  it  is  only 
enforceable  throupjh  the  statute  and  in  cases  for  which  it  provides. 
It  never  existed  m  this  state  as  a  common-law  duty,  but  came  into 
existence  at  an  early  date  to  protect  the  public  and  to  save  ^e  parent 
from  suffering.  Originally  this  statutory  liability  was  provided  for  in 
the  Revised  Statutes  (l.Rev.  St.  pt.  1,  c.  20,  tit.  1,  §  1),  but  it  is  now 
found  in  the  Code  of  Criminal  Procedure  (section  914).  Herendeen 
v.  De  Witt,  49  Hun,  S3,  1  N.  Y.  Supp.  469;  Edward  v.  Davis,  16 
Johns.  281 ;  Ulrich  v.  Ulrich,  136  N.  Y.  120,  32  N.  E.  606,  18  L. 
R.  A.  37.  The  moral  or  natural  obligation  on  the  part  of  the  plain- 
tiff to  support  his  mother  is  not  sufficient  to  make  him  liable  as  upon 
a  promise  to  pay.  Our  law  does  not  go  to  the  length  of  the  civil  law 
in  enforcing  a  naked  promise  or  a  mere  moral  oblation  (Thome  v. 
Deas,  4  J<mns.  97),  although  if  a  persm  is  morally  bound  to  pay  a 
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debt,  though  not  l^lly  bound,  a  subsequent  prcnnise  to  pay  fiiay  ^ve 
a  right  of  action  (Lee  v.  Muggeridge,  5  Taunton,  36,  44). 

It  is  further  ui^d  that  ti^e  plaintiif,  in  the  absence  of  a  special 
promise  by  his  mother  to  pay  him  for  her.  support,  had  no  claim 
against  her  or  her  estate,  and  he  therefore  can  have  no  claim  against 
another.  Mote  v.  Shepard.  133  App.  Div,  473,  117  N.  Y.  Supp. 
1095;  Williams  v.  Hutchison,  3  N.  Y.  312,  53  Am.  Dec.  301.  Here 
the  claim  is  not  made  by  the  plaintiff  throu^  his  mother  or  because 
she  was  his  mother,  but  because  the  defendant  was  liable  for  her  sup- 
port and  he  was  not.  As  tiie  plaintiflf  was  under  no  legal  obliption 
to  support  his  mother,  his  right  to  recover  is  the  same  as  though 
he  were  a  stranger  to  her  suing  defendant  for  her  support. 

There  seems  to  have  been  no  case  presented  to  the  courts  similar 
to  the  one  at  bar.  The  nearest  in  prindi^e  is  Usher  v.  HoUeman,  5 
N.  Y.  L^.  Obs.  99,  where  a  mother  bought  necessary  articles  for  the 
daughter,  and  the  husband  of  the  dau^ter  was  held  liable  to  the 
mol^er  for  the  amount  paid ;  and  Kenny  t.  Meislahn,  69  App.  Div. 
572,  75  N.  Y.  Supp.  81,  where  a  woman  furnished  necessaries  to  her 
sister,  and  it  was  held  she  could  recover  therefor  against  her  sister's 
husband.  Within  principle  and  authority,  the  verdict  should  be  sus- 
tained. 

The  motion  for  a  new  trial  is  therefore  denied. 


(Supreme  Court,  Special  Term,  New  Ymk.  County.   AprtI,  191T.) 

AOTKON  «3»57(2) — CONSOUDATION — STATUIB. 

Code  CIt.  Ptoc.  {  819,  provides  separate  actions  against  joint  and  several 
debtors  In  the  same  court  and  for  the  same  cause  of  action  may  be  con- 
solidated by  plalntlfT.  Section  501  makes  a  coanten^lm  a  cause  of  ac- 
tion. Plaintiff,  an  attorn^,  brought  separate  acttoiu  against  a  Innbairil 
and  wife.  The  action  against  the  husband  sought  to  recover  for  profession- 
al services,  and  alleged  a  retainer  by  the  wife  and  subsequent  Joinder 
and  promise  by  the  husband  to  pay  the  amount  sued  for,  If  plalntUf  ob- 
tained dismissal  of  an  Indictment  against  the  husband.  The  husband's 
answer  admitted  the  contract  to  pay  the  amount  stated,  and  set  up  a 
counterclalmu  The  action  against  the  wife  proceeded  upon  quantum 
meruit  and  alleged  that  plaintiff  was  retained  by  the  wife  for  the  benefit 
of  the  husband,  and  that  the  wife  paid  the  attorney  a  stated  amount  and 
pledged  her  personal  credit.  The  anaww  of  the  wife  dmled  any  em- 
pl<qrment  by  the  ^alntlff.  or  agreMuent  to  be  responsible  tor  his  fees,  or 
idedge  iXt  her  perswial  credit  therefor.  The  wife  also  brought  a  counter* 
claim  similar  to  the  husband's,  but  varying  as  to  details.  Held  that,  as  a 
Joint  and  several  contract  is  a  craitract  with  each  promisor  and  a  joint 
contract  with  all,  the  two  complaints  as  well  as  the  counterclaims  presoit 
dlflereot  causes  of  action,  and  show  that  the  serFlees  wen  teadend  on 
the  Individual  credit  of  eadi  d^ndant,  and  hence  a  motion  to  ooDBoUdate 
the  actions  will  not  lie. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent.  Dig;  H  662-675 ;  Eminent 
Domain,  Cent  Dig.  8  701.] 

Motion  to  consolidate  separate  actions  by  William  Alban  Ulman 
against  Carleton  Hudson  (otherwise  known  as  Carleton  Hudson  Betts) 

^stWot  eHhw  CUM  Mt  Mm*  topic  ft  KBT-NUHBaB  Id  «U  KwMuniMnd  DigtKU  *  IndasM 
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Medora  T.  Hudson  (otherwise  known  as  Medora  Hudson  Betts). 

Motion  denied. 

Elijah  N.  Zoline,  of  New  York  City,  for  plaintiff. 
Augustin  Derby,  of  New  York  City,  for  defendants. 

GIEGERICH,  J.  The  plaintiff  moves  for  a  consolidation  of  these 
two  actions,  wherem  the  defendants  are  different,  into  one  action,  un- 
der section  819  of  the  Code  of  Civil  Procedure,  which  provides  as  fol- 
lows ; 

"Where  separate  actions  are  commenced  af^nst  two  or  more  Joint  and 
st>reral  debtors  In  the  same  court  and  for  the  same  cause  of  action,  the  plaln- 
tur  may.  In  any  stage  of  the  proceedings,  cnuoUdBte  th^  Into  one  acttmu" 

The  foregoing  provisions  were  taken  in  part  from  2  Revised  Stat- 
utes, p.  383  (part  3,  c.  6,  tit.  6)  §  38,  which  reads  as  follows: 

"When  several  suits  shall  be  commenced  afloat  joint  and  several  debtors  In 
the  same  court,  the  plaintiff  may,  In  any  stage  ot  the  proceedings,  consolidate 
than  into  one  action." 

It  will  be  seen  upon  a  comparison  of  these  two  enactments  that  there 
has  been  added  to  the  Code  provisions  the  further  condition  to  a  con- 
solidation that  the  action  must  be  for  the  same  cause.  The  Code  pro- 
visions, however,  are  merely  declaratory  of  the  rule  enunciated  in 
Briggs  V.  Gaunt,  11  N.  Y.  Super.  Ct.  661,  where  it  was  hdd  in  sub- 
stance that  the  plaintiff  is  entitled  to  a  consolidation  of  actions  as  a' 
positive  right  where  there  are  separate  suits  against  several  defendants 
who  are  jointly  and  severally  liable  upon  the  same  instrument  or  con- 
tract ;  that  is,  where  in  each  suit  the  defendant  is  a  different  person, 
but  in  all  the  cause  of  action  is  the  same.  Duer,  J.,  in  one  of  the  oiiin- 
ions  of  the  court  in  that  case,  pointing  out  the  distinction  between  sec- 
tiwi  36  (from  which  section  817  of  the  Code  of  Civil  Procedure,  deal- 
ing with  consolidation  of  actions  against  the  same  defendants,  was  in 
part  taken),  and  section  38  of  the  Revised  Statutes,  at  page  666,  said: 

"When  there  Is  a  Joint  cause  of  action  and  a  Joint  defense,  although  the  de- 
fendants are  different,  It  would  seem  that  there  can  be  no  just  reason  for 

opposing  or  denying  a  consolidation." 

The  rule  so  laid  down  in  the  case  just  cited  is  still  followed,  and  the 
learned  author  of  Nichols'  New  York  Practice  (volume  2,  p.  1692) 
states  that  the  proper  construction  of  section  819  of  the  Code  is  that, 
where  the  conditions  mentioned  in  the  decision  just  quoted  exist,  the 
plaintiff  is  entitled  to  a  consolidation. 

These  are  separate  actions  by  the  same  plaintiff,  but  against  different 
defendants.  One  is  against  the  husband  and  the  other  against  the  wife. 
In  the  action  against  the  husband  a  recovery  of  $3,0CO  is  soi^ht  for 
professional  services  as  an  attorney  and  counselor  at  law,  less  the  sum 
of  $1,019.15  in  the  plaintiff's  hands;  whereas,  in  the  action  a^inst  the 
wife,  judgment  is  demanded  for  but  $2,700,  less  said  simi.  This  dif- 
ference is  due  to  the  ,  alleged  rendition  of  additional  services  by  the 
plaintiff  for  the  husband,  for  which  a  recovery  is  not  sought  gainst 
the  wife.  The  complaint  in  the  action  against  the  husband,  among 
other  things,  alleges  for  a  first  cause  of  action  that  on'  or  ahOUt  Febru- 
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ary  17,  1915,  the  plaintiff  was  retained  by  the  wife,  and  th^t  the  hus- 
band thereafter  joined  in  the  retainer  of  his  wile  to  perform  certain 
professional  services,  and  that  on  or  about  the  3d  day  of  January, 
1916,  the  husband  prcMnised  and  agreed  in  writing  to  pay  the  [riaintiff 
the  stun  of  $3,000  if  the  plaintifi  succeeded  in  omaining  the  dismissal 
of  a  certain  indictment  which  had  been  found  against  him  and  for  other 
professicmal  services  rendered  and  to  be  rendered  by  plaintiff,  and 
that  plaintiff  roidered  such  services.  The  same  services,  upon  a  like 
retainer,  are  alleged  for  a  second  cause  of  action ;  but  a  recovery  is 
sought  upon  a  quantum  meruit  instead  of  upon  an  express  contract. 
The  complaint  in  the  action  against  the  wife,  among  other  things,  al- 
1^^  that  on  or  about  February  17,  1915,  she  retained  the  plaintiff 
to  render  certain  {MX>fessional  services  in  defense  of  her  husband,  who 
was  then  under  mdictment,  and  to  settle  certain  claims  ^[ainst  him, 
and  liiat  thereafter  and  on  or  about  the  24th  day  of  February.  1915, 
the  wife  paid  into  the  hands  of  the  plaintiff  the  sum  of  $5,308.40,  to  be 
disbursed  by  him  for  the  use  and  benefit  of  the  husband ;  it  being 
further  alleged  that:. 

"The  defendant  thereby  pledged  her  personal  credit  and  estate  to  this  plain- 
tiff for  the  payment  of  his  fees  for  personal  serrlces  rendered  and  to  be  ren- 
dered in  said :  relation,  and  thereby  IrapUedly  promises  and  agreed  to  pay  the 
said  William  A.  Ulman  the  reasonable  value  thereof." 

The  coraplainf  further  alleges  that,  "acting  upon  his  said  retainer  as 
aforesaid,"  the  plaintiff  rendered  certain  specified  services  which  are 
alleged  to  be  reasonably  worth  $2,700,  for  which  judgment  is  demand- 
ed, less  the  said  sum  of  $1,019.15,  the  balance  of  certain  moneys  placed 
in  his  hands  by  the  wife. 

The  answer  of  the  husband  admits  the  employment  of  the  plaintiff 
and  his  promise  and  agreement  in  writing  to  pay  said  sum  of  $3,000  for 
services  rendered  and  to  be  rendered,  subject  to  certain  conditions 
which  it  is  alleged  the  plaintiff  did  not  perform.  It  also  sets  up  a  coun- 
terclaim for  $6,200,  alleging  that  the  estate  of  Joshua  C.  Sanders 
claimed  that  he  was  indebted  to  it  in  the  sum  of  $1,845,  with  interest, 
while  he,  on  the  contrary,  claims  that  there  was  then  due  and  owing  to 
him  from  the  estate  the  sum  of  $6,200;  that  on  or  about  -February 
24,  1915,  the  wife  intrusted  the  plaintiff  with  the  sum  of  $5,308.40  to 
be  expended  by  the  plaintiff  solely  for  the  purpose  of  adjusting  the 
claims  which  the  plaintiff  had  theretofore  been  employed  by  the  de- 
fendant to  adjust;  and  that  the  wife  as  well  as  the  husband  instructed 
the  plaintiff  to  deposit  $2,214  of  said  funds  so  intrusted  to  him  in  es- 
crow in  a  trust  company  to  await  the  judicial  determination  of  the 
question  whether  the  Sandets  estate  was  indebted  to  him  or  he  to  it; 
that  instead  of  doing  this  the  plaintiff  paid  the  Sanders  estate  the  sum 
of  $1,200  in  payment  of  the  claim  which  the  said  estate  was  making 
against  the  husband  and  in  final  settlement  and  adjustment  of  the 
mutual  claims,  and  thereto  discharged  the  said  estate  from  all  liabil- 
ity to  the  husband,  to  the  latter's  damage  in  the  sum  of  $6,200.  The 
answer  of  the  wife  denies  that  she  ever  employed  the  plaintiff,  or  that 
she  agreed  to  pay  or  be  responsible  for  his  fees  in  any  matter,  or  that 
she  ever  pledged  her  personal  credit  or  estate  to  the  plaintiff,  or  that 
ie4N.X.S.-41 
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she  is  indebted  to  him  in  any  sum  whatsoever,  but  admits  that  she  paid 
into  his  hands  the  sum  of  $5,308.40,  to  be  disbursed  for  her  husband's 

benefit.  She  alleges  as  a  counterclaim  that  the  plaintiff  represented  to 
her  tliat  the  sum  last  mentioned  was  necessary  to  settle  certain  claims 
against  her  husband,  and  that  she  intrusted  the  same  to  the  plaintiff  to 
adjust  such  claims  and  to  return  to  her  any  balance  remaining  from 
said  sum;  that  the  {^aintiff  thereafter  expended  ^,0S92S  in  settlement 
of  one  of  such  claims ;  that  the  cl^m  of  the  Sanders  estate  was  upon 
a  bail  bond,  upon  which  her  husband  was  prindpal  and  Jo^ua  C. 
Sanders  was  sure^,  which  bond  had  been  forfeited  and  had  been  paid 
by  the  said  Joshua  C.  Sanders,  whose  estate  was  claiming  $2,214  of 
the  defendant's  husband,  while  he  claimed  that  by  reason  of  the  trans- 
fer of  certain  property  to  Sanders  the  Sanders  estate  was  indebted  to 
him  and  not  he  to  it ;  that  she  instructed  the  plaintiff  to  deposit  in  es- 
crow the  sum  of  $2,214  from  the  sum  so  intrusted  to  him,  to  be  applied 
on  the  claim  of  the  Sanders  estate  should  the  court  determine,  after 
action  brought,  that  her  husband  was  its  debtor  in  said  amount ;  and 
that  the  plaintiff,  instead  of  depositing  said  sum  and  in  violation  of  his 
instructions,  paid  the  Sanders  estate  the  sum  of  $1,200  of  the  .moneys 
intrusted  to  him  by  her  in  payment  of  the  claim  of  the  said  estate; 
and  that  the  plaintiff  still  has  remaining  in  his  hands  a  balance  of 
$1,019.15,  for  both  of  which  sums,  amounting  to  $2,219.15,  she  de- 
mands judgment  against  him. 

The  plaintiff  served  a  reply  to  the  counterclaims  set  up  in  both  ac- 
tions the  nature  of  which  it  is  not  necessary  to  state. 

Under  section  501  of  the  Code  of  Civil  Procedure,  a  counterclaim  is 
a  cause  of  action.  It  is  plain  from  the  foregoing  statement  of  the  al- 
legations of  the  complaint  against  each  of  the  said  defendants  as  well 
as  those  relating  to  the  counterclaims  interposed  by  them  that  they 
present  not  the  same  cause  of  action,  but  various  and  different  causes 
of  action,  and  it  is  also  apparent  that  the  defendants  in  these  actions 
are  not  joint  and  several  debtors  within  the  provisions  of  section  819 
of  the  Code  of  Civil  Procedure.  The  rule  is  stated  in  9  Cyclopedia  of 
Law  and  Practice  (656,  657)  as  follows : 

"Several  persons  may  «iter  Into  concurrent  contracts  respecting  the  same 
uiatter,  binding  tbemselves  Jointly  as  one  party,  and  also  severally  as  separate 
parties,  at  the  same  time ;  in  which  case,  besides  the  one  joint  contract,  tbeir 
are  al90  as  many  several  contracts  as  there  are  separate  persons,  the  debt  or 
matter  of  the  contract  being  one  and  the  same  Id  ail  the  contracts  thus  made. 
A  joint  and  several  contract  Is  a  contract  wVOx  each  pnnnlscn:  and  a  Joint 
contract  with  all." 

There  is  not  a  suggestion  in  either  of  the  complaints  that  the  al- 
leged retainers  of  the  plaintiff  by  the  defendants  were  concurrent  or 
that  the  promises  to  pay  him  for  his  services  were  concurrent.  On  the 
contrary,  it  clearly  appears  from  the  complaints  in  these  actions  that 
the  huslMind's  written  agreement  to  pay  $3,000  for  tiie  j^aintiff's  serv- 
ices was  made  more  than  10  months  after  it  is  allied  the  wife  ^ec^g^ 
her  personal  credit  and  estate  to  the  plaintiff  for  the  payment  of  .his 
fees  and  thereby  impliedly  promised  and  agreed  to  pay  plaintiff  the 
reasonable  value  thereof.  It  is  manifest  from  a  reading  of  die  corn- 
plants  in  both  actions  that  the'  services  were  rendered  vpon  the  in- 
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dividual  credit  of  eacli  defendant,  and  that  the  plaintiff  se^ks  to  hold 
each  of  them  severally  liable  for  the  services  that  he  rendered,  and  that 
in  no  aspect  of  the  case  can  the  complaints  be  construed  as  intending 
to  all^e  a  joint  liability.  Upon  all  liit  facts  it  is  plain  that  this  case 
does  not  come  within  the  rule  above  set  forth  and  that  the  motion 
should  be  denied. 

Motion  denied,  with  $10  costs  to  the  defendant  to  abide  the  event  of 
the  action.  Settle  order  on  notice. 


(Supreme  Court,  Appellate  Division,  Second  Department  May  11,  1917.) 

Nbouocnoe  «=>136(18) — Pebsonal  Injvbt— Jvbt  Cabil 

In  an  action  against  defendant,  wlio  bottled  and  sold  soda  water,  for  In- 
juries sustained  by  plaintiff  buyer  thereof  when  a  bottle  exploded,  case  held 
for  the  Jury  under  the  evidence  that  defendant  was  subjecting  his  custom- 
ers to  the  use  of  bottles  chatted  at  or  near  the  exploding  point,  and  that 
common  prudence  roQuired  a  greater  margin  of  safety. 

[Bd.  Notew— other  cases,  see  Negligence^  Cent  Dig.  CI  807,  308,  SIO. 
812.] 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  James  J.  Nolan  against  Josef*  Fach.  From  a  judgment 
for  defendant  dismissing  the  complaint,  plaintiff  af^als.  Reversed, 
and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPL^TON, 
RICH,  and  BLACKMAR,  JJ. 

Richard  J.  Donovan,  of  New  York  City  (Herbert  D.  Cohen,  of  New 
York  City,  on  the  brief), 'for  appellant. 

John  G.  Clark,  of  Stapletcm,  for  respondent 

THOMAS,  J,  The  defendant  bottled  and  sold  soda  water  to  the 
plaintiff,  who  kept  it  in  an  ice  box,  but  not  in  direct  contact  with  the 
ice.  On  May  2S,  1914,  the  plaintiff  carried  a  bottle  from  the  ice  chest 
into  a  room  with  a  temperature  between  B0°  and  90°,  where  at  (Kice 
the  bottle  exploded,  and  one  of  his  eyes  was  thereby  destroyed.  The 
bottles  had  been  purchased  from  one  McGinn  and  were  empty  cham- 
pagne bottles.  Although  the  defendant  was  accustomed  to  refill  bot- 
tles, it  does  not  appear  how  long  that  in  question  had  been  so  employed. 
The  plaintiff  had  received  it  from  defendant  some  three  days  before 
the  accident.  The  plaintiff  was  constrained  to  call  the  defendant  as  a 
witness,  inasmuch  as  the  court  would  not  receive  the  examination  of 
the  defendant  before  trial.  The  defendant  explained  in  what  manner 
1^  filled  and  charged  the  material  in  the  bottle.  It  appears  that  he 
could  raise  the  charge  to  300  pounds,  but  that  the  r^lar  charge  was 
50  pounds.   The  defendant  testified: 

"But  you  regulate  It  to  make  It  anything  you  want?  A.  From  1  pound 
to  300,  that  Is  the  gauge.    Q.  And  It  can't  go  beyond—   A.  (Interrupting) 

4s»rar  gOur  cum  km  mum  topic  *  kky-NUUBBR  in  all  Ker-Nambtrad  DigwtB  ft  IiUtexM 
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The  bottle  wooMnt  Btand  that;  the  bottle  wovlAnt  sttuia  iDore  tium  60 
pounds  pressure.  Q.  The  gauge  fixes  it?  A.  The  gauge  la  fixed  so  It  can't  go 

above  50." 

The  defendant  also  gave  this  evidence: 

"While  you  were  charging  these  bottles,  have  you  seen  these  bottles  ex- 
plode? A,  I  have.  Q.  How  frequently  have  you  seen  that?  A.  A  few  ttmes 
a  week.  Q.  Would  you  say  a  dozen  times  a  week?  A.  Maybe  10  or  12  timea 
Q.  And  when  you  speak  of  these  bottles  exploding,  were  they  under  a  pres- 
sure of  50  pounds?  A.  They  were.  Q.  And  Is  tliat  all  the  pressure  they  were 
under?  A.  >'ot  all.  Q.  Were  these  bottles  that  you  speak  of  as  exploding 
of  the  character  of  plaintUTs  Exhibit  1  (the  bottle  la  question)?  A.  They 
were.  •  • 

So,  then,  the  evidence  is  that  the  bottles  would  not  stand  more  than 
50  pounds  pressure,  and  that  there  were  10  or  12  explosions  each  week 
by  charging  them.  From  that  evidence  tlie  jury  could  infer  that  the 
bottles  were  liable  to  explode  beyond  50  pounds  pressure,  and  that 
some  of  them  did  explode  at  that  pressure.  The  defendant's  manner 
of  testing  the  bottles  was  to  hold  them  up  to  the  light  in  the  course 
of  washing  them.  Although  the  ^aintiff  had  not  suffered  the  expe- 
rience of  f ormo'  explosions,  tbe  defendant  seems  to  have  exposed  him 
to  a  considerable  ri^.  Prof.  Wilhoft,  who  theoretically  and  practically 
was  shown  to  be  skilled  in  such  matters,  received  the  remnants  of  the 


in  his  answers.  Se  stated  that  the  bottle  is  charged  with  carbonic 
acid  gas ;  that  where  water  taken  from  the  faucet,  as  it  was  in  the  pres- 
ent case,  is  charged  with  carbonic  acid  gas  at  50  pounds  and  subjected 
to  an  increased  temperature,  the  liquor  would  expand,  reducing  the 
space  above  it;  that  the  gas  would  be  heated  and  expanded  with  an 
accompanying  increased  pressure;  and  that  the  liquid  would  hold  more 
carbonic  acid  at  lower  temperatures  dian  at  higher  temperatures.  The 
witness  stated  that  the  change  of  temperature  of  a  second's  duration 
would  affect  the  contents  of  the  bottle.  The  record  Is  no  more  informa- 
tive than  I  have  stated,  and  it  may  be  regarded  that  evidence  was  not 
offered  that  would  completely  deal  with  the  subject.  But  I  take  the 
record  as  it  is.  The  defendant  seems  to  have  been  engaged  in  rather 
delicate  business,  if  the  fact  be  as  he  states  concerning  the  exploding 
limit  of  the  bottle  and  the  customary  explosi<nis  that  resulted  from 
charging  them.  Hie  jury  could  infer  that,  either  through  his  lack  of 
skill,  or  rashness,  he  was  subjecting  his  customers  to  the  use  of  bot- 
tles charged  at  or  near  the  exploding  point,  and  that  common  prudence 
required  a  safety  mai^in  that  is  not  shown  by  the  present  evidence  to 
exist. 

The  judgment  dismissing  the  complaint  should  be  reversed,  and  a 
new  trial  granted ;  costs  to  abide  the  event.  AH  concur. 


broken  bottle  and 


although  he  was  quite  limited 
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NEW  YOEK  COUNTY  NAT.  BANK  v.  PBOKWOKTH  et  at 
(Supreme  Court,  Bpedal  Term,  New  York  GfNinty.   July  1,  1914.) 

Jjxnra  ^a»13— Assmnams— VaI'IIott— BTATcioaT  pbovibioks. 

Lien  L»ir  (Coneol.  Laws,  c.  S3}  J  1£.  provKUnx  that  to  be  Talid  asstgoment  of  con- 
tract for  pcrtonnaoce  ot  labor,  etc..  most  be  nled  together  with  the  contraot  or  a 
rtateownt  containing  the  eubstaoce  thereof,  which  nhould  be  liberally  eonstmed.  doM 
not  require  tbat  a  eeoarato  vwr  b«  tiled  U  the  awlgnmeDt  Itselt  oontalu  the  nib- 
Btance  ot  the  contract. 

[Bd.  Note.— For  other  caees,  tee  Ueos,  CeaL  Dig.  |  17.] 

Action  l>y  tbe  New  York  County  National  Bank  against  Obariea  V.  Peck- 
wortb  and  othera  Jndgmeut  for  plalntUT. 

Kellf^g  &  Rose,  of  New  York  City  (U  Laflln  Kellogg  and  WllUam  K.  Hart- 
I>ence,  both  of  New  York  City,  of  coimsel),  for  plaintiff. 

Harris  &  Towne,  of  New  York  Olty  (Itocher  NlcoU,  of  New  York  City,  of 
counsel),  fbr  defendant  Morgan. 

McLean  &  Hayward,  of  New  York  mty,  for  defendant  James  H.  Harnden 
Co. 

PbllllpB  &  Avery,  of  New  York  City  (H.  W.  Eaton,  of  New  York  City,  of 
counsel),  for  defendants  Youngs  and  others. 

Foley  A  Martin,  of  New  York  City,  for  defendant  Manlmttan  Land  Co. 

J.  K.  EHenbogen,  of  Now  York  City  (H.  W,  Eaton,  of  New  York  City,  of 
counsel),  for  defendant  McDougall  &  Potter  Co. 

WlIs<Hi,  Barker  ft  "Wagex.  of  New  York  City,  for  defendants  Blaurodc  &  S<hi. 

Wmiam  F.  Kimber,  of  New  York  City,  for  defendant  Wood. 

L£!H1£AN.  J.  The  plaintiff  dalms  as  assignee  of  moneys  to  become  due 
tinder  a  contract  between  Charles  F.  Peck  worth  and  the  defendant  Morgan. 
A  number  of  defendants  claim  a  lien  upon  these  moneys,  but  if  the  plaintiff's 
assignment  was  properly  filed  It  Is  superior  to  all  these  liens  and  covers  the 
entire  fund. 

The  sole  contoitiou  raised  by  these  lienors  Is  that  the  plaintiff  failed  to  file 
with  the  assignment  a  copy  of  the  ctmtract  or  a  statement  containing  the 
substance  thereof  as  provided  by  section  15  of  the  Lien  Law.  The  plaintiff 
nrees  that  the  case  of  Brace  t.  Olty  of  Glorersvllle,  187  N.  Y.  462,  60  N.  E. 
779,  Is  authority  fttr  the  view  that  no  such  paper  need  be  filed.  While  the 
opinion  in  that  case  Is  open  to  the  construction  urged,  It  Is  not  a  necessary 
construction,  and  the  question  was  not  directly  Involved  In  the  decision.  In 
the  recent  case  of  Barrett  v.  Sdiaefer,  192  App.  Dlv.  B2,  146  N.  Y.  Supp.  10B6. 
1061,  It  was  determined  that  such  a  paper  must  be  tiled,  and  I  consider  that 
decision  binding  upon  me.  I  do  not  think,  however,  tbat  the  law  should  be 
so  construed  as  to  require  a  separate  paper  to  be  filed  if  the  assignment  Itself 
contains  the  substance  of  the  contract.  While  it  Is  somewhat  difficult  to  de- 
termine exactly  bow  full  a  statement  of  the  contents  of  the  contract  must  be 
to  satisfy  the  requirement  of  a  statement  of  Its  substance,  I  think  that  the 
law  should  be  liberally  construed.  If  so  oonstmed,  I  think  that  In  this  case 
tbe  plaintiff  has  not  only  attempted  to  set  forth  the  substance  of  the  con- 
tract, but  has  done  so  effectively.  The  statement  Is  much  fuller  than  In 
tbe  case  of  Barrett  v.  Schaefer,  supra,  and  Is  incorporated,  not  merely  for  the 
purpose  of  IdentlfylnK  tbe  contract,  but  also  as  a  preamble  to  the  actual  as- 
signment, fniat  case  is  therefore  not  authority  contrary  to  the  plalutUTs 
contention. 

Judgment  is  therefore  directed  for  the  plaintiff.  Findings  passed  upon. 
Submit  decisions  and  decree  on  or  before  Monday,  July  6,  1914.  at  11  a.  m. 
Judgment  should  contain  a  provision  for  the  dismissal  of  tbe  defendants'  Uens. 
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In  K  HABDSN  et  aL 


(Suprone  Court,  Appelate  DlrlaloD,  First  Department.  Hay  4,  1917.) 

1.  WlLM  ^=»587(6) — CJONBTRUCTION — TaLUR  OT  ReSTDOAKT  ESTATE. 

Testator's  will,  after  directing  the  division  of  his  testamentary  estate 
Into  seven  eQual  parts,  and  devising  one  part  to  the  widow,  two  parts  to 
trustees  for  two  daughters,  one  part  to  each  of  two  sons,  and  the  remain- 
ing two  parts  to  trustees  fbr  two  other  sons,  autfaorlzed  the  executors 
and  trustees  to  sell  the  realty,  and  authorized  the  executors  to  retain  as 
investments  any  stocks  or  securities  which  testator  might  leave,  and 
directed  that  the  shares  of  etoA  of  a  particular  company  which  testator 
nilght  own  at  his  decease  be  distributed  by  the  executors  In  kind  in  lieu  of 
the  proceeds  of  the  same  In  money  in  payment  if  sufficient,  or  part  pay- 
ment If  not  sufficient,  of  the  shares  of  the  residuary  estate  bequeathed  t&e 
first  two  SOTis  and  the  shares  directed  to  be  held  In  trust  for  the  l>enefit 
of  the  second  two  sons,  an  equal  amount  of  the  8to<^  to  be  distributed  to 
each  of  the  sons.  It  further  directed  that  to  fix  the  value  and  amount  oi 
the  residuary  estate  to  determine  the  amounts  of  the  several  shares,  and 
to  make  the  dlstributltni,  the  stodc  should  be  omsldered  and  taken  to 
be  worth  its  par  value,  and  distributed  and  received  in  lieu  d  a  sum 
of  money  equivalent  to  Its  par  value.  Held,  that  testator  intended  that 
the  value  of  his  residuary  estate  should  be  determined  In  gross,  before 
distribution,  and  that.  In  so  determining  the  value,  the  stock  should  all 
be  estimated  at  par,  and  the  total  be  divided  by  seven,  and  each  ot  the 
sons'  sevenths  be  taken  la  stock. 

[Bd.  Note.— Fw  other  cases,  see  Wills,  Gent  Dtg-  1 1291.] 

2.  WzLLS  ^»463— OoNSTBUcnoN — Equalitt  in  DiarviBCTioit. 

It  is  a  general  rule  with  respect  to  the  construction  of  wills  that  If  a 
will  is  susceptible  oC  two  constructions,  one  of  which  wlU  tend  to  In- 
equality in  the  distribution  of  tlie  estate  t>etween  testator's  (diildren,  and 
the  other  will  tend  to  produce  equality,  the  latter  construction  is  favorer!. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  S  071.] 

R.  Wizxs  4=^733(8) — Payment  of  Incoue  to  Leoatee. 

Income  is  payable  from  the  time  of  testator's  death,  unless  a  contrary 
intent  Is  to  be  Inferred  from  the  provisions  of  the  will,  even  though  the 
share  upon  which  the  Income  is  payable  is  not  then  determinable. 
[Ed.  Note.— For  other  cases,  see  Wills,  Gent  Dig.  H  1836.  1837.] 

4.  Wnu  ^733(10) — PATHnra  or  Lbgact— DxsniBunoN  or  BBsrouAn-  Es- 

TA-nc — Statute. 

Code  Civ.  Froc.  }  2688,  forbidding  the  payment  of  general  legacies  un- 
til alter  auvertisement  for  claims,  or  the  lapse  of  a  year  from  i^uance  of 
letters,  did  not  preclude  ascertainment  of  the  amount  of  testator's  nrt 
residuary  estate,  or  the  dlstrlbutlMi  thereof  under  the  will  until  after  a 
year  from  the  issuance  of  letters. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  D^.  SS  1840-1842.] 

6.  Wills  €=9481 — Speaking  raou  Date  of  Death. 

A  will  speaks  as  of  the  date  of  testator's  death,  and  will  be  coostroed 
as  operating  according  to  the  then  existing  cmdltlona,  nnlen  a  oootmy 
intent  Is  shown, 

[Ed.  Note.— For  othw  cases,  see  Wills,  C^t  D^;.  H  1005-1007.) 

6.  IrFANIB  «es}115 — RBraESERTATION  BT  SPKCIAL  GTTABDIAN — APPEAL  BT  GEM- 
BBAL  GUABDIAN. 

Where  Infants  are  represented  In  litigation  by  their  special  guardians, 
appeals  by  their  general  guardian  are  unauthorixed  and  should  be  dis- 
missed. 

[Ed.  Nota — For  other  cases,  see  Infanta,  Cent  Dig.  H  305,  326-332.] 
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Appeal  from  Surr(^te*s  Court,  New  York  County. 

In  the  matter  of  the  ]'u(Mcial  settlement  of  the  account  of  proceed- 
ings of  Emma  l/juise  Harden,  and  others,  as  executors  of  the  last  will 
ajid  testament  of  James  Harden,  deceased.  From  parts  of  a  decree 
<xinstruing  the  will  and  settling  the  accounts  of  the  executors,  Emma 
!Louise  Harden,  individually  and  as  guardian  of  the  person  and  estate 
of  Dorothea  Harden,  Acheson  Adair  Harden,  and  Ross  Harden,  Mary 
Harden  Fowler  and  Dorothea  Harden,  by  her  special  guardian,  ap- 
peal. Decree  modified. 

See,  also,  88  Misc.  Rep.  420,  150  N.  Y.  Supp.  743. 

Argued  before  CI^ARKE,  P.  J.,  and  LAUGHLIN,  SCOTT, 
SMITH,  and  SHEARN.  JJ. 

Gilbert  D.  I^amb,  of  New  York  City,  for  appellants  Emma  Louise 
Harden  and  Mary  Harden  Fowler, 

Egerton  h.  Winthrop,  Jr.,  of  New  York  City,  Special  Guardian  for 
appellant  Dorothea  Harden. 

Sidney  Harris,  of  New  York  City,  Special  Guardian,  for  respond- 
ents Acheson  Adair  Harden  and  Ross  Harden. 

Herbert  J.  Bickf ord,  of  -New  York  City,  for  respondent  Frands  A. 
Harden. 

John  S.  Sheppard,  Jr.,  of  New  York  City,  for  respondents  executors 
and  trustees. 

LAUGHLIN,  J.  The  testator  directed  that  his  residuary  estate  be 
divided  into  seven  equal  parts;  and  he  gave  one  part  to  his  widow, 
^nma  L<nuse  Harden,  two  parts  to  his  trustees  for  his  daughters 
Dorothea,  an  infant  and  Mary,  now  Mary  Harden  Fowler,  one  part 
to  each  of  his  two  sons,  Francis  Acheson  and  James,  who  are  adults, 
and  the  remaining  two  parts  to  his  trustees  for  his  sons  Acheson 
Adair  and  Ross,  who  are  infants.  The  infant  daughter,  Dorothea,  ap- 
pealed both  by  her  special  guardian  and  by  her  general  guardian.  The 
infant  sons  are  respondents,  represented  by  their  special  guardian ;  but 
their  mother  as  general  guardian  took  an  appeal  in  their  behalf. 

The  principal  question  presented  by  the  appellants  relates  to  the 
constructicm  of  the  will  with  respect  to  the  distribution  of  5,796  shares 
of  the  capital  stock  of  the  Acheson  Harden  Company,  which  iht  de- 
cedent owned.  After  directing  by  the  fourth  paragraph  of  the  will  the 
division  of  his  residuary  estate  into  seven  equal  parts,  and  devising  the 
seven  parts  as  already  stated  in  the  succeeding  paragraphs,  fifth  to 
elevenlii,  inclusive,  by  the  twelfth  paragraph  he  appointed  his  execu- 
tors and  trustees,  which  appointment  was  modified  by  codicils.  In  the 
twelfth  paragraph,  after  appointing  executors  and  trustees  and  provid- 
ing for  filling  vacancies,  he  authorized  his  executors  and  trustees  to 
his  real  estate,  and  authorized  the  executors  to  retain  as  invest- 
ments any  stock  or  securities  which  he  mig^t  leave,  and  gave  directions 
with  respect  to  investments.  After  tfiese  provisions  comes  the  final 
para^T^ph  of  the  will,  requiring  construction,  as  follows: 

"It  Is  also  my  will  and  I  hereby  direct,  that  the  shares  of  stock  of  the 
Acheson  Harden  Cknnpany,  which  I  may  own  at  the  time  of  my  decease,  be  dis- 
tributed by  mf  asld  executors  in  kiod  in  lieu  of  the  loroceeds  of  tbe  .same  In 
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money  In  payment  If  sufficient,  or  part  payment  U  not  auffldent  ot  ihe  shares 
of  my  residuary  estate  here^  given  and  bequeathed  to  my  sons  Francis 
Acheson  Harden  and  James  Harden  and  the  shares  directed  to  he  held  In  truftt 
for  the  benefit  of  my  sons  Acheson  Adair  Harden  and  Boss  Harden,  an  equal 
amount  of  said  stock,  however,  to  be  distributed  to  each  of  said  sods,  and  that 
said  stock  shall  be  so  received  by  said  sons  Francis  Acheson  Harden  and 
James  Harden  and  the  trustees  herein  appointed  of  the  said  trusts  for  the 
benefit  of  my  said  sons  Aehesou  Adair  Harden  and  Boss  Harden,  and  I  fur- 
ther diiMt  that  for  the  purposes  of  fixing  the  value  and  amount  of  my  residu- 
ary estate  in  order  to  determine  the  amounts  of  the  several  shares  into  whidi  I 
have  directed  the  same  to  be  divided,  and  making  the  distribution  hereinbefore 
directed,  that  the  said  stock  be  ccHisldered  and  taken  to  be  worth  Its  par  value, 
and  shall  be  so  distributed  and  received  in  lieu  of  a  sum  of  money  equivalent 
to  Its  par  value ;  It  being  my  Intention  hereby  that  all  the  stock  which  I  may 
own  In  the  Acheson  Harden  Company  at  the  time  of  my  decease  shall  be  dis- 
tributed by  my  executors  In  lieu  of  cash,  in  or  towards  the  payment  of  the 
said  shares  herein  given  and  bequeathed  to  my  sons  Francis  Acheson  Harden 
and  James  Harden  and  the  sliares  directed  to  be  held  In  trust  ray  executors 
and  tnuteea  for  the  bmeflt  of  my  sons  Acheson  Adair  Harden  and  Boss 
Harden,  before  applying  any  of  said  stodE  or  the  proceeds  thereof  towards  the 
payment  of  the  shares  of  my  residuary  estate  herein  given  to  my  said  vite  or 
to  be  held  in  tmst  fOr  the  boieflt  of  my  said  two  daughters  respectively." 

This  paragraph  contains  the  only  provisions  relating  to  flie  manner 
in  which  the  seven  parts  of  the  residuary  estate  are  to  be  determined 
for  distribution.  It  is  perfectly  cliar  that  in  determining  the  shares 
of  the  sons  he  intended  that  the  capital  stock  of  the  Acheson  Harden 
Company  should  be  allotted  to  them  at  par  to  the  extent  necessary 
to  make  up  their  respective  shares.  The  controversy  arises  over  the 
fact  that  about  two-thirds  of  the  stock  will  suffice  for  the  shares  of 
the  sons,  and  that  the  stock  is  worth  considerably  more  than  par. 
There  was  an  appraisal  with  respect  to  the  value  of  the  stodc  both 
at  the  time  of  the  testator's  death  and  at  the  time  of  the  accounting; 
and  it  appears  thereby  that  at  the  time  of  his  death  it  was  worth  $160 
per  share  and  had  increased  to  $175  per  share  at  the  time  of  the  ac- 
counting. 

The  question  is  whether  the  testator  intended  that  all  of  the  stock 
should  be  appraised  at  par  for  the  purpose  of  distribution,  or  only 
that  part  which  goes  to  ^e  sons.  The  surrogate  ruled  that  the  provi- 
sions of  paragraph  12,  herein  quoted,  with  respect  to  the  par  value 
of  the  stock,  relate  only  to  that  part  of  the  stock  bequeathed  in  kind 
to  the  four  sons,  and  that  the  surfdus  stock,  which  inures  to  the  ben- 
efit of  the  widow  and  two  dau^^ters,  must  be  appraised  at  its  value 
at  the  time  of  die  distribution.  This  construction  manifestly  creates 
a  very  unequal  division  instead  of  approximate  equality,  which  was 
evidently  the  intention  of  the  testator.  Of  course,  owing  to  the  par 
value  being  fixed  at  the  value  chargeable  to  the  sons,  there  would 
have  been  inequality  in  any  event  if  the  market  value  was  either  more 
or  less  than  par ;  but  in  so  far  as  that  result  was  inevitable,  it  is  mani- 
fest that  it  was  clearly  intended  by  the  testator,  for  the  will  shows 
that  he  .intended  that  his  sons  should  have  the  stock  to  the  extent  of 
their  shares  at  a  fixed  price,  and  his  purpose  evidently  was  to  have 
his  sons  remain  in  control  of  the  business  which  he  h^  founded  arid 
which  was  represented  by  this  stock.  It  is  fairly  to  be  inferred,  in 
view  of  the  declaration  of  paragraph  fourlii,  that  he  was  endeavoring 
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to  divide  his  residuary  estate  equally ;  that  he  considered  the  stock  in- 
trinsically worth  par,  and  that  he  anticipated  that  there  mi^t  be  no 
market  by  which  its  selling  value  could  be  ascertained;  and  there- 
fore, I  think,  he  plainly  intended  that  for  the  purposes  of  distribution 
it  should  be  deemed  worth  par.  That  was  a  practical  way  of  deter- 
mining the  value  of  the  stock  for  the  purposes  of  distribution  in  any 
event,  and  it  is  not  apparent  that  there  was  or  would  be  any  other 
practical  way  unless  Hie  stock  should  lutve  a  recognized,  quoted  market 
value ;  for,  in'  the  absence  of  a  fixed  market  value,  it  would  be  very 
difficult  to  determine  the  value  without  a  sale  thereof,  and  witiiout 
knowing  the  price  it  would  bring,  it  would  be  impossible  to  ascertain 
the  precise  number  of  shares  the  sons  were  to  take,  or  that  it  would 
be  necessary  to  sell  in  order  to  divide  the  residuary  estate  into  seven 
parts  as  directed  by  the  will. 

[1]  It  is  evident,  therefore,  I  think,  that  the  testator  intended  that 
the  value  of  his  residuaiy  estate  should  be  determined  in  gross  before 
distribution,  and  in  so  determining  ijie  value  this  stock  should  all  be 
estimated  at  par,  and  that  die  total  should  be  divided  by  seven,  and 
each  of  the  sons'  sevenths  shotild  be  taken  in  stock.  Hiis  would  bring 
about  equality,  at  least,  with  respect  to  the  division  of  the  stock ;  and 
whether  the  widow  and  daughters  elected  to  take  stock,  as  they  have, 
or  to  have  their  part  of  it  sold  is  quite  immaterial. 

[2]  Although  this  construction  does  not  result  in  equality  of'  dis- 
tribution of  the  residuary  estate  between  the  widow  and  six  children 
of  the  testator,  it  tends  to  produce  equality;  and  it  is  a  general  rule 
with  respect  to  the  construction  of  wills  mat  if  a  will  is  susceptible 
of  two  constructions,  one  of  which  will  tend  to  inequality  in  the  dis^ 
tribution  of  the  estate  between  the  children  of  the  testator,  and  the 
other  will  tend  to  produce  equality,  the  latter  construction  is  favored. 
Deppen's  Trustee  v.  Deppen,  132  Ky.  755,  117  S.  W.  352;  Rivenett 
v.  Bourquin,  53  Mich.  10,  18  N.  W.  537 ;  La'ssiter  et  al.  v.  Wood  et 
al.,  63  N.  C.  360;  Mehard's  Estate,  Pyle's  Appeal,  5  Pa.  Super.  Ct 
336;  Button  v.  Button,  57  App.  Div.  297,  67  N.  Y.  Supp.  925;  Corn- 
wall, etc.,  v.  Hill,  etc.,  135  Ky.  641,  117  S.  W.  311.  By  the  decree 
from  which  the  appeal  is  taken  the  plain  direction  of  the  testator,  con- 
tained in  his  will,  was  violated.  It  appears  thereby  that  the  residuary 
estate  consisted  of  this  stock  and  of  other  property  of  the  value  of 
$62,489.94.  The  decree,  instead  of  providing  that  this  stock  should  be  . 
included  in  the  residuary  estate  on  a  par  valuation,  as  directed  in  the 
will,  provides  that,  since  the  actual  value  of  the  stock  was  $175  a 
share,  its  value  should  be  computed  on  that  basis,  and  its  value  was 
so  computed,  a^regating  $1,014,300  which,  added  to  the  value  of  the 
other  residuary  property,  produced  a  total,  as  the  value  of  the  residu- 
ary estate,  of  $1.(^6,789.94.  Thereupon,  evidently  upon  the  theory 
that  the  sons  were  entitled  to  take  their  entire  shares  of  the  residuary 
estate  in  stock  at  a  valuation  of  $100  per  share,  it  was  determined 
that  the  proportion  of  the  residuary  estate  as  thus  figured  which  each 
son  would  take  was  ^'"/looo  and  the  proportion  whidi  the  widow  and 
each  of  the  daughters  would  take  was  ^""/loot,  which  was  correct  on 
that  theory,  for  thereby  the  sons  were  to  take  $175,  owing  to  the  fact 
that  all  of  their  shares  were  to  be  taken  in  stodc,  .for  eaui  $100  that 
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their  mother  and  sisters  would  take.  This,  I  think,  was  an  erroneous 

basis,  for  in  determining  the  value  of  the  residuary  estate  the  value 
of  the  stock  should  have  been  added  at  its  par  value  to  the  value  of 
the  other  residuary  property. 

The  income  arising  from  the  residuary  estate  between  the  time  of 
the  death  of  the  testator  and  the  accounting  aggregated  $63,110.42, 
and  that  amount,  less  the  payments  therefrom  directed  and  authorized 
by  the  decree,  and  any  further  income  thereafter  received  by  the  ex- 
ecutors pric»r  to  the  distribution,  was  cUrected,  aftsr  deducting  and 
retaining  lawful  commissions,  to  be  divided  and  aUotted  between  tiie 
widow  and  children  in  the  same  proportion,  namely,  to  each  of 
the  soijs  and  */«o  to  the  widow  and  each  of  the  daughters.  Of  that 
income,  $57,960  consisted  of  a  10  per  cent,  dividend  declared  and 
paid  on  the  stock  after  the  death  of  the  testator ;  but  the  learned  sur- 
rogate decided — and  the  correctness  of  his  decision  is  not  questioned 
on  the  appeal,  and  therefore  need  not  be  examined — that  these  were 
not  specific  l^^cies  of  the  stock,  and  on  that  theory  no  distinction  was 
made  with  respect  to  the  source  from  which  the  income  was  derived ; 
and  full  commissions  were  allowed  the  executors  on  Hie  actual  .value 
of  the  stock,  and  the  correctness  of  that  decision  is  not  questioned. 
The  surrogate  not  only  held  that  in  determining  the  total  amount  and 
value  of  the  residuary  estate  the  stock  should  be  taken,  not  at  its  par 
value,  but  at  its  actual  value  at  the  date  of  distribution,  which,  as  has 
been  seen  was  $175  per  share.  The  learned  counsel  for  appellants 
insists  that  if  the  actual  instead  of  the  par  value  is  to  be  taken,  it 
should  be  the  value  at  the  time  of  the  death  of  the  testator,  which 
would  require  a  less  amount  of  the  stock  at  par  to  satisfy  the  interests 
of  the  sons  than  if  the  stock  is  figured  at  $175  per  share  in  ascertain- 
ing the  amount  of  the  residuary  estate  to  be  divided  into  sevenths. 
In  support  of  that  contention  it  is  argued  that,  at  least  in  the  circum- 
stances of  this  particular  case,  where  some  of  the  legacies  are  payable 
in  specified  stock,  the  interests  of  the  beneficiaries  are  to  be  deter- 
mined as  of  the  time  from  which  the  will  speaks,  and  not  as  of  the 
time  of  the  division,  which  in  the  case  at  bar  was  some  two  years 
later ;  but  the  decision  of  the  surrogate  that  these  are  general  and  not 
specific  legacies,  and  that  the  dividends  do  not  follow  the  stock  when 
fmally  divided,  but  go  into  a  common  fund  constituting  income  to  be 
divided  in  proportion  to  the  respective  shares,  is  not  questioned.  The 
appellants  recognize  that  in  the  case  at  bar  it  was  necessary  to  sus- 
pend the  actual  physical  distribution  of  the  residuary  estate  and  pay- 
ment of  income  thereon  for  a  reasonable  time  to  enable  the  executors 
to  advertise  for  and  to  pay  claims,  and  to  determine  the  precise  amount 
of  the  net  residuary  estate;  but  it  is  contended,  nevertheless,  that  the 
respective  interests  passed  immediately  upon  the  death  of  the  testa- 
tor, and  that  the  same  principle  applies  as  is  applicable  to  a  mandatory 
power  of  sale  by  which  an  equitable  conversion  is  deemed  to  have 
t^cen  place  at  the  time  of  the  death  of  the  testator.  See  Lawrence  v. 
Littlefield,  215  N.  Y.  561,  109  N.  E.  611. 

[3]  That  this  was  clearly  so  with  respect  to  the  two  daughters  and 
two  infant  sons  whose  shares  were  left  in  trust,  with  directicms  that 
the  .income  be  paid  to  them,  is  established  by  the  authorities  holding 
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that  income  is  payable  from  the  time  of  the  death  of  the  testator, 
less  from  the  provisions  of  the  will  a  contrary  intent  is  to  be  inferredj 
even  though  the  share  upon  which  it  is  payable  is  not  then  determina' 
ble.  See  Matter  of  Stanfield,  135  N.  Y.  292,  31  N.  E.  1013;  Barrow 
V.  Barrow,  55  Hun,  503,  8  N.  Y.  Supp.  783 ;  In  re  Kings  County 
Trust  Co.,  141  App.  Div.  43,  125  N.  Y.  Supp.  713;  Williamson  v. 
Waiiamson,  6  Paige,  Ch.  298;  Rodman  v.  Fincke,  68  N.  Y.  239;  Ed- 
wards V.  Edwards,  183  Mass.  581,  67  N.  E.  658.  There  is  here  no 
provision  of  the  will  either  indicating  any  intent  that  those  entitled 
to  income  on  their  respective  shares  should  not  receive  it  frofn  the 
time  the  will  became  effective,  nor  does  the  will  contain  any  provi- 
sicm  indicatii^  that  those  entitkd  to  legacies  in  stock,  from  which  the 
income  principally  has  l}een  derived,  ^ould  not  share  in  the  inoHne 
accruing  during  the  period  intervening  between  the  death  of  the  testa- 
tor or  issuance  of  letters  testamentary  and  the  date  of  distribution. 

The  learned  special  guardian  for  Dorothea  Harden,  appellant,  con- 
tends in  his  main  brief  that,  even  if  it  should  be  held  that  all  of  the 
capital  stock  should  not  be  taken  at  its  par  value  in  determining  the 
amount  of  the  residuary  estate,  still,  in  any  event,  the  income  should 
be  divided  and  distributed. in  seven  equal  parts;  and  in  his. reply  brief 
he  reiterates  that  claim,  and  then  argues  that  income  upon  a  share  or 
fund  given  in  trust  belongs  to  the  beneficiary  from  the  date  of  the  tes- 
tator's death,  and  contends  that  on  the  theory  of  the  decree  as  made 
by  the  surrogate  the  infants  would  be  entitled  to  the  income  earned 
by  their  respective  shares  of  the  principal;  but  that  the  adults,  who 
take  their  shares  outright,  would  not,  for  the  reason  that  their  shares 
were  not  payable  until  one  year  after  the  issuance  of  letters  testa- 
mentary, and  he  cites  Matter  of  McGowan,  124  N.  Y.  526,  26  N.  E. 
109S,  and  Schouler  on  Wills,  Executors,  and  Administrators,  §  1481, 
as  authority  therefor,  and  on  that  theory  argues  that  the  income  ac- 
cruing on  the  shares  of  the  adult  residuary  legatees  during  the  year 
following  the  granting  of  letters  falls  into  the  residuary  estate,  and 
should  be  distributed  equally  among  the  seven  residuary  le^tees.  In 
the  final  point  in  his  reply  brief,  however,  his  only  contention  in  this 
regard  is  that  in  the  event  that  the  court  holds  that  his  client  is  not 
entitled  to  one-seventh,  of  the  income  earned  by  the  entire  residuary 
estate,  then  the  court  should  adjudge  that  the  income  accruing  on  the 
shares  of  the  adult  residuary  legatees  during  the  year  following  the 
granting  of  letters  should  be  distributed  equally  among  the  seven 
residuary  l^atees.  The  effect  of  his  contention,  as  I  understand  it, 
is  that  if  the  infants  are  not  allowed  to  share  in  the  total  amount  of 
the  income  equally  with  the  adults,  then  tiiey  advance  the  claim  that 
they  are  entitled  to  the  income  on  their  respective  shares,  and  to  one- 
seventh  of  the  income  on  the  shares  of  the  adults  during. the  year 
following  the  issuance  of  letters.  If  that  contention  were  sustained 
it  is  not  clear  that  it  could  be  determined  from  the  record  what  in- 
come was  derived  from  the  shares  of  the  adults  during  the  year  fol- 
lowing the  issuance  of  letters,  and  if  the  point  were  insisted  upon 
even  in  the  event  that  we  decide  that  each  of  the  infants  is  entitled 
to  one-seventh  of  the  entire  income — ^but  it  is  not — ^it  might  require 
that  the  matter  be  remitted  to  the  surrogate  for  further  evidence.  , 
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Ijlie  learaed  counsdl  for  the  respondent,  Francis  A.  Harden,  con- 
tends that  the  same  principle  by  which  beneficiaries  entitled  to  tfie 
income  of  a  trust  fund  take  such  income  from  the  date  of  the  death 
of  the  testator  applies  here  to  the  shares  given  absolutely,  and  that 
each  should  receive  the  income  on  his  share,  not  as  stock  dividends, 
however,  and  that  even  that  theory  is  unfavorable  to  the  sons,  who 
were  entitled  to  the  stock  from  which  the  principal  income  arose ;  and 
tliat : 

"They  might  well  have  claimed  that  tbe  measure  of  their  Inomne  was  the 
dividends  which  the  ezecutora  had  recdved  on  th^  Btodc,  leaa  a  propMtlMiaw 
part  of  deductions  trom  Income." 

[4]  In  addition  to  the  reasons  already  assigned  for  equal  distribu- 
tion of  the  income,  on  the  assumption  that  the  bequests  of  stock  did 
not  constitute  specific  legacies  entitling  those  taking  it  to  all  dividends 
accruing  or  paid  thereon  subsequent  to  the  death  of  the  testator,  it 
may  be  observed  that  the  statute  forbidding  the  payment  of  general 
legacies  until  after  advertisement  for  claims  or  the  lapse  of  a  year 
from  the  issuance  of  letters  did  not  preclude  the  ascertainment  of  the 
amount  of  the  net  residuary  estate  or  the  distribution  thereof  until 
after  a  year  from  the  issuance  of  letters,  as  has  been  suggested  in 
behalf  of  one  of  the  appellants  (see  Code  of  Civil  Procedure,  §  2688), 
and  the  stock  legacies,  not  having  been  payable  in  money,  would  not 
have  drawn  interest  at  any  time. 

[5]  The  general  rule  that  a  will  speaks  as  of  the  date  of  the  testa- 
tor's death,  and  will  be  construed  as  operating  according  to  the  then 
existing  conditions  unless  a  contrary  intent  be  thereby  sho-vvn  (see  Fox 
V.  Phelps,  17  Wend.  393;  McNaughton  v.  McNaughton,  41  Barb. 
50;  40  Cyc.  1424)  is,  I  think,  applicable  here.  Therefore,  if  the  in- 
fants are  permitted  to  share  equally  with  the  adults,  that  is  quite  as 
much  as  they,  at  least  the  daughters,  to  whom  stock  was  not  specifically 
given,  are  entitled  to  receive. 

These  views  will  require  a  revision  of  the  decree  substantially 
throujo^out. 

[6]  The  infants  are  represented  in  the  litigation  by  their  special 
guardians,  and  therefore  the  appeals  by  the  general  guardian  were  un- 
authorized, and  should  be  dismissed,  but  without  costs,  since  in  the  one 
case  there  was  an  appeal  by  both  the  general  and  special  guardian  and 
the  contentions  made  by  each  were  the  same,  and  in  the  other  the  ap- 
peal was  taken  by  the  mother  as  general  guardian  in  connection  with 
licr  own  appeal  and  no  argument  was  made  in  behalf  of  the  infant 
appellants. 

It  follows  that  the  provisions  of  the  decree  inconsistent  with  the 
views  herein  expressed  should  be  reversed,  and  that  the  decree  should 
be  modified  accordingly,  with  costs  to  all  parties  separately  appearing, 
payable  out  of  the  residuary  estate.  Let  the  decree  be  settled  on  no- 
tice.  Settle  order  on  notice.  All  concur. 
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PINKELSTBIN  t.  BABRETTT. 
{Buj^nme  Cwat,  Appellate  Dirlstcm,  Third  D^rtuMnt   May  2,  1917.) 

1.  JUBTrCES  OF  THJC  PEACE  «=»122(3) — JtTOOMKNT— DEFAULT. 

In  view  of  Code  Civ.  Proc.  |  2936,  as  to  complaint  In  .Itistloe's  Court, 
and  section  2S91,  aa  to  verlflcatiOD,  in  an  action  arlataiK  on  contract,  tbe 
l^ntlff  may  serve  with  tbe  summons  a  verided  complaint,  and,  U  the 
defendant  fails  to  answer  the  CMnplaJut,  be  is  deemed  to  have  admitted 
its  alle^tiona,  and  the  court  may  enter  Judgmoit  i^alnst  him  fw  the 
amount  tdalmed. 

[Ed.  Note^For  other  cases,  see  Jastlces  of  the  I^oe,  Gent  Dig.  |  884.] 

2.  FLEADINO  ^S>4I>— TOBT  OB  CONTBACT— PBESUUPTIONS. 

If  it  is  doubtful  whether  an  action  is  broiight  in  tort  or  on  contract 
every  intendment  is  In  favor  of  construing  the  complaint  as  setting  forth 
a  cause  of  action  on  contract,  on  the  theory  that  the  tort  has  been  waived. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Oeat  IMg.  H  lOT-lll.] 

8.  Justices  of  thb  Peace  <g=> 63— Trial. 

ProoeedUi0B  In  Justice's  Court  are  quite  infiomuO,  and  am  to  be  Ubw^ 
any  «m8tnied  with  a  view  to  sabstantlAl  justloe. 

[Ed.  Note.— For  other  cases,  see  Justices  of  the  Peace,  Cent  Dig.  |  225.1 

4.  JuancBS  of  the  Peace  ^slOl— Action— Pleading— Sufficienct. 

In  action  on  verified  complaint  and  summons  in  Justice's  Court,  defend- 
ant by  falling  to  answer  lost  his  right  to  object  that  the  complaint  was 
insufficient  for  failure  to  show  whether  it  was  in  contract  or  tort 

[Ed.  Note.— For  other  cases,  see  Justices  of  the  Peace,  Ceot  Dig.  |  842.) 

5.  Action  ^s2&— Nature  and  Form— Waives  of  Tokt— Action  Against  Car- 

BiEE  voB  Loss  or  Goods. 

In  action  against  carrier  for  teflare  to  deUver  goods  safdy,  vbere 
plalntur  filed  verified  complaint  in  Justice's  Court  with  the  summons  and 
asked  judgment  under  Code  Olv.  Proc,  ||  2891,  2036,  aa  on  a  cmtract,  he 
elected  to  waive  the  tort. 

[Ed.  Note.— For  other  cases,  see  Action,  Gait  Dig.  H  196-215.1 

*i.  Pleading  e=>S5 — Subplubaoe. 

In  such  case,  the  further  statement  in  the  complaint  that  the  package 
was  lost  through  negligfiice  could  he  dL'irfgiirded  as  auriilusage. 
[Ed.  Note. — For  other  cases,  see  Pleading,  Cent.  Dig.  §3  70-80.] 

7,  Action  <(=>27(3)— Pleadino— Tobt  and  Contract. 

In  action  by  a  shipper  for  loss  of  goods,  allegaUcm  that  defendant 
undertook  to  carry  the  goods  for  and  deliver  them  to  plaintiff,  and  that 
It  failed  to  deliver  them,  justified  the  court  In  determining  that  the  ac- 
tion was  on  contract 

[Ed.  Note.— For  other  cases,  see  AcUon,  Cent  Dig.  H  177-17tf.] 
A[^al  from  Sullivan  County  Court. 

Action  by  Annie  Finkelstein  against  William  M,  Barrett,  as  presi- 
dent of  the  Adams  Express  Company.  From  a  judgment  (96  Misc. 
Rep.  546,  161  N.  Y.  Supp.  952)  reversing  judgment  for  plaintiif,  plain- 
tiff appeals.  Reversed. 

Argued  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 
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Joseph  I.  Stahl,  of  Monticdlo,  for  appellant 
Nellie  Childs  Smith,  of  Monticello,  for  respondent 

JOHN  M.  KELLOGG,  P.  J.  [1]  In  Justice's  Court,  in  an  action 
arising  on  contract,  the  plaintiff  may  serve  with  the  summons  a  veri- 
fied complaint,  and,  if  the  defendant  fails  to  answer  the  complaint,  he 
is  deemed  to  have  admitted  its  allegations,  and  the  court  may  enter 
judgment  against  him  for  the  amount  claimed.  Code  Civ.  Proc.  §§ 
2936.  2891. 

The  defendant  failed  to  appear  upon  the  return  day  of  the  sum- 
mons (served  with  a  verii6ed  complaint),  but  attacks  the  judgment  upon 
the  ground  that  the  cause  of  action  was  not  upon  contract  and  there- 
fore the  judgment  was  rendered  without  authority. 

The  complaint  alleged,  so  far  as  we  are  interested  in  it,  that  the 
Adams  Express  Company  was  a  joint-stock  associaticoi  of  more  than 
seven  members,  doing  business  as  a  common  carrier  of  goods  for  hire, 
and  that  the  defendant  was  its  president,  and  that  on  June  20,  1916, 
at  Monticello,  plaintiff  delivered  to  the  company,  in  good  condition,  a 
package,  and  it  "undertook  to  carry  for  hire  and  deliver  the  said 
package  to  the  plaintiif/*  at  an  address  in  New  York  City,  and  that 
the  said  company  "has  failed  and  refused  to  deliver  said  goods  as 
agreed,  and,  on  informati<Mi  and  belief,  the  said  package  of  goods 
was  lost  through  the  negligence  of  the  company,"  and  demanded  dam- 
ages. 

[2]  If  it  is  doubtful  whether  an  action  is  brought  in  tort  or  on  con- 
tract, every  intendment  is  in  favor  of  construing  the  complaint  as  set- 
ting forth  a  cause  of  acticoi  on  contract,  on  the  theory  that  the  tort 
has  been  waived.  Barber  v.  Ellingwood  (No.  2)  137  App.  Div.  704, 
713,  122  N.  Y.  Sui^.  369. 

[3]  Proceedings  in  Justice's  Court  are  quite  informal,  and  are  to 
be  liberally  construed  with  a  view  to  substantial  justice. 

[4]  Apparently  the  point  urged  is  more  technical  than  substantial. 
If  the  defendant  was  in  doubt  as  to  the  nature  of  the  cause  of  action, 
it  should  have  appeared  before  the  justice  and  taken  proper  steps  to 
protect  its  rights.  By  omitting  to  do  so  it  stands  here  upon  technical 
grounds  only,  and,  unless  its  substantial  rights  are  prejudiced,  it  can- 
not succeed.  Neftel  v.  Lightstone,  77  N.  Y.  96,  99;  Salisbury  v. 
Howe,  87  N.  Y.  12&-134.^ 

[  5  ]  When  a  complaint  is  so  uncertain  that  its  exact  meaning  is  not 
apparent  and  it  might  be  held  to  sound  in  tort  or  in  contract,  the  court 
can  compel  an  election  by  the  plaintiff  as  to  tlie  theory  upon  which  he 
will  proceed ;  but  here  there  was  an  election.  When  the  plaintiff  served 
a  verified  complaint  with  the  summons  and  upon  the  return  day  ap- 
peared in  court  and  asked  judgment  under  a  section  of  the  Code  which 
permits  judgment  to  be  taken  only  in  an  action  upon  contract,  he  made 
his  election. 

In  Catlin  v.  Adirondack  Co.,  11  Abb.  N.  C.  371,  the  Court  of  Ap- 
peals sustains  a  complaint  as  one  on  contract  which  is  similar  to  the 

one  in  this  case. 

"In  an  ordinary  actton  against  the  carrier  tor  loss  of  or  injury  to  tile  goodA 
plaintiff  bas  an  dectton  to  sue  in  tort  or  on  contnet."  6  Oye  ftU. 
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We  quote  from  5  Rnliiig  Case  Law,  63,  §  702: 

*'Tbe  liability  of  tbe  carrier  Is  the  same,  wUether  tbe  action  Is  brons^ 
upcm  contract  or  upon  the  dnty,  and  the  evidence  requisite  to  sustain  the  ac- 
tion In  ^tlier  form  la  substantially  the  same ;  and.,  when  there  is  an.  actual 
contract  to  carry,  i  It  is  properly  said  that  the  liability  in  an  action  founded 
upon  the  public  duty  la  coextensiTe  with  the  liability  on  the  contract  •  *  • 
In  those  jurisdictions  where  formal  distinctions  between  actions  are  abolish- 
ed, tbelr  character  must  be  determined  by  the  nature  of  the  grievance,  rather 
than  the  form  of  the  dedaratlcm.  Hence,  when  the  facts  are  distinctly  stated, 
tbe  action  wlU  be  regarded  as  either  In  tort  or  contract ;  having  regard,  first, 
to  the  cbaruct{>r  of  the  remedy,  and,  second,  to  the  most  complete  and  ample 
redress,  wtUcb,  upon  the  facts  stated,  the  law  can  afford." 

[8,7]  We  conclude  that  the  statement  in  the  complaint  that  the 
package  was  lost  through  the  negligence  of  the  awnpany  might  be  dis- 
regarded as  surplusage.  The  allegation  that  the  .defendant  undertook 
to  carry  the  goods  for  and  deliver  them  to  the  plaintiff,  and  that  it 
had  failed  to  deliver  the  goods  as  agreed,  justified  the  court  in  deter- 
mining that  the  action  was  upon  contract. 

The  ju^iment  should  be  reversed,  with  costs,  and  the  judgment  of 
the  Justice's  Court  affirmed,  with  costs.   All  concur. 


In  re  EMPLOYERS'  T.TABTTJTY  ASSUH.  CORP.,  Limited. 

(Supreme  Court.  Appellate  Division,  Third  Department   May  2,  1917.) 

1.  MAsna  Ann  Skbvart  ^»361  —  Wobkuen's  Compensation —Thbbbhino 

Machikb. 

Where  a  day  laborer  was  injured  while  patting  a  threshing  machine 
in  a  bam,  he  was  engaged  in  a  hazardous  employment  witbln  the  Work- 
m«i*8  CMnpensatlon  Act  (Oonsfd.  Lavs,  c.  67)  {  2,  group  41,  relating  to 
the  operation  of  vehicles,  etc. 

2.  Uabtzs  ANn  SaavANT  «s>368— WoSKUsn's  Coupbksatioh— Fabu  Hand. 

A  man  traveling  through  the  country  with  a  threshing  machine  and 
stopping  at  different  farms  to  thresh  grain  and  beans  la  not  engaged  in 
farming,  and  his  «npioy6s  are  not  farm  laborrai,  within  Worfcuien's  Com- 
pensation Law,  I  S,  aabd.  4,  esdudlng  farm  lab«en  from  the  protection 
of  tbe  act 

Certified  questions  from  State  Industrial  Commission. 

Proceedings  for  workmen's  compensation  by  Charles  White  against 
James  Loades,  employer,  and  Employers'  Uabilitv  Assurance  Corpo- 
ration, Limited,  insurance  carrier.  Question  certified  the  State  In- 
dustrial Commission,    Affirmative  answer. 

Aigued  before  KELLOGG,  P.  J.,  and  WOODWARD,  COCH- 
RANE, and  SEWELL,  JJ. 

Walter  L  Glenney,  of  New  York  City  (Bertrand  L.  Pettigrew,  of 
New  York  City,  on  the  brief),  for  employer  and  insurance  carrier. 

Robert  W.  Bonynge,  of  New  York  City,  for  Industrial  Comnrission. 

JOHN  M.  KELLOGG,  P.  J.  [1]  The  employer  was  carrying  on 
the  business  of  operating  a  steam  machine  for  the  threshing  of  grain 

«a»Per  otitar  omm  im  mdm  topic  *  Kaz-NUHSaK  la  all  Kw-Nmabcnd  OlsMto  *  iadwwa 
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and  beans.  The  machine  was  moved  from  place  to  plux  for  custom 

work.  Hie  claimant  was  a  day  laborer  en^loyed  in  working  and  mov- 
ing said  machine.  When  moving  it  from  one  place  to  another,  while 
putting  the  separator  in  the  barn,  a  wheel  struck  some  obstruction, 
throwing  the  wagon  tongue  around,  striking  the  claimant  on  his  right 
knee,  causing  his  injury.  We  think  the  case  comes  within  group  41 — 
the  operation  of  a  vehicle.  Matter  of  Costcllo  v.  Taylor,  217  N.  Y. 
179,  111  N.  E.  755. 

[2]  By  subdivision  4  of  section  3  of  the  Workmen's  Compensation 
Law,  farm  laborers  and  domestics  are  not  within  the  protection  of  the 
act;  but  a  man  who  is  traveling  through  the  country  with  a  machine, 
and  stopping  from  place  to  place  to  thresh  out  the  grain  and  beans  of 
the  farmers  for  a  compensation,  is  not  engaged  in  farming,  and  his 
employes  are  not  farm  laborers.  He  was  running  a  threshing  machine, 
and,  while  that  was  not  declared  a  hazardous  business,  the  fact  that 
the  machine  went  from  place  to  place  like  a  w^on  or  vehicle,  and  upon 
wheels,  brought  it  within  the  group  stated,  and  the  injury  that  came  to 
the  claimant  arose  from  the  operation  of  a  wagon  or  vehicle ;  that  is, 
while  putting  it  in  the  bam. 

We  answer  the  question  in  the  affirmative — tliat  the  claimant  was  en- 
gaged in  a  hazardous  emplo3mient  at  the  time  he  received  his  injury. 
All  concur. 


(Supreme  Court,  Aj^tdlate  Dlvlaicm,  Third  Diriment    May  S.  1917.) 

1.  TBUBTB  ^IDO-^STAKBHTABT  TRUST— POWSBS  OV  EXXODTOBB  AS  TRUSTEA 

Where  there  was  no  prorlsloo  in  will  suggesting  a  time  wben  duties 
of  execators  as  such  shonld  cease  and  tli^r  duties  as  tmsteea  begin,  the 

duties  were  coexistent,  and  It  was  error  for  court  in  an  accounting  to  de* 
ny  executors  benefits  of  discretionary  powers  as  to  investments  wMch 
they  had  as  trustees  but  not  as  executors ;  executors  having  power  to 
enter  upon  duties  ns  trustees  before  final  accounting  as  executors. 

[Ed.  Note.— For  otber  cases,  see  Trusts,  Cent  Dig.  fii  201,  202.] 

2.  Evidence  «=»e9— Tbstambktabt  TRUffra— Acts  of  TBUsrEE—PBEsmcPTiON. 

Where  same  ^aoD9  under  a  ^tlll  are  trustees  and  executors  with  du- 
ties coexistent,  an  act,  which  tbeQr  have  no  power  to  do  as  execntinrs  bat 
may  do  as  trustees,  ^'Ul  be  presumed  to  be  done  in  the  latter  capacity. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {  90.] 

Appeal  from  Surrogate's  Court,  Chemung  County. 

In  the  matter  of  the  accounting  and  settlement  of  the  accounts  of 
Boyd  McDowell  and  others,  as  executors  of  the  last  will  and  testament 
of  Robert  M.  McDowell,  deceased.  From  decree  of  the  Surrogate  of 
Chemung  County  (97  Misc.  Rep.  306,  163  N.  Y.  Supp.  164)  settling 
accounts  and  from  an  order  directing  a  supplemental  citation,  execu- 
tors appeal ;  beneficiaries  bringing  a  cross-appeal  f rcwn  certain  por- 
tions of  decree.    Order  affirmed,  and  decrees  reversed. 


Argued  before  KEIXOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 
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Baldwin  &  Allison,  of  Ehnira  (E.  J.  Baldwin,  of  Elmira,  of  counsel), 
for  the  executors,  appellants  and  respondents. 

Stanchfield,  Lovell,  Falck  &  Sayles,  of  EUnira,  and  Turner  &  Henry, 
of  Elmira  (John  F.  Murtaugh  and  Richard  H.  Thurston,  both  of  El- 
mira,  of  counsel),  for  other  appellants  and  respondents. 

JOHN  M.  KELLOGG,  P.  J.  The  decrees  a^waled  from,  in  effect, 
charge  the  executors  with  $56,500  on  account  of  reinvestments  made  in 
bonds  and  securities,  which  have  defaulted  in  paying  the  interest,  and 
with  4Vj  per  cent,  interest  on  such  investments  during  the  default. 
The  Surrogate  has,  in  substance,  determined  that  the  will  separated 
the  office  of  executor  and  trustee,  and  that  the  work  of  the  executors 
must  be  finished  before  their  duties  as  trustees  began ;  that  the  execu- 
tors remained  such  until  they  accounted,  and  as  such  had  no  right  to 
sell  securities  and  reinvest  the  proceeds ;  that  they  had  not  acted  and 
could  not  act  as  trustees ;  and  therefore  that  the  discretionary  power 
as  to  investments  given  to  the  trustees  by  the  will  was  unavailing. 

The  will  was  probated  July  8,  1909,  and  thereupon  letters  testamen- 
tary issued.  The  first  item  of  the  win  directed  the  executors  to  pay  the 
debts  and  funeral  expenses.  The  second  item  bequeathed  certain  lega- 
cies aggregating  $13,000.  The  third  item  gave  all  the  rest  of  the  es- 
tate, real  and  personal,  to  Casper  C.  Decker,  Jervis  Langdon,  and  Boyd 
McDowell,  in  trust,  to  hold,  manage,  invest,  and  reinvest  "as  they  shall 
deem  wise  and  judicious  and  for  the  best  interests  of  the  beneficiaries 
hereinafter  named,  said  trustees  being  to  that  end  hereby  empowered 
to  sell,  grant,  exchange,  lease,  hold  or  otherwise  dispose  of  the  same' 
or  any  part  thereof,  subject  to  the  limitati<Mis  and  provisi<Mis  hereinaft- 
er contained  (the  avails  or  property  into  wtuch  the  same  may  in  any 
wise  be  converted  being  subject  to  all  the  conditions  hereof  apf^icable 
t©  the  original  property  or  fund),  and  to  lease,  loan  and  invest  the  same 
as  they  shall  deem  discreet,  and  out  of  the  rents,  interests,  income  and 
profits  thereof"  to  pay  the  necessary  expenses  of  the  trust,  the  income 
of  $10,000  to  his  sister  during  life,  the  remainder  of  the  income  to  his 
son  and  the  son's  wife  during  the  lifetime  of  the  son,  such  sums  to  be 
paid  in  such  manner  and  proportion  for  each  as  the  trustees  deem  ju- 
dicious and  necessary.  Upon  the  death  of  the  son,  the  son's  wife  was 
g^ven  $8,000,  the  remainder  to  go  to  the  son's  Intimate  descendants, 
if  any;  if  not,  to  certain  other  persons  named.  The  last  item  appoint- 
ed said  Decker,  Langdon,  and  McDowell  executors. 

On  the  petition  of  the  life  beneficiaries,  the  executors  were  required 
to  account,  and  they  rendered  an  account  as  executors  and  as  testa- 
mentary trustees.  The  beneficiaries  filed  objections  to  certain  items 
of  the  account,  and  the  general  objection  that  the  account  was  errone- 
ous in  uniting  the  account,  of  the  executors  and  trustees,  as  the  execu- 
tors had  never  ccunpleted  their  executorial  duties  nor  been  ^charged, 
and  had  no  right  or  authority  to  assume  the  duties,  or  invest  and  dis- 
burse the  fund  as  trustees,  and  that  the  accounts  filed  should  relate  to' 
the  accounts  of  the  executors  only.  The  evidence  called  out  by  the  life 
tenants  and  by  the  executors  related  generally  to  the  administration  of 
the  estate  from  the  date  of  the  probate  until  the  accounting,  including 
the  income  on  all  securities  and  property  and  the  income  paid  the  ccs- 


1&1N.Y.S.— fi6 


1036 


184  raw  YORK  SUFFLflMBHT 


(Stip.Ct 


tui  que  trust.  When  the  examination  o{  the  executors  was  terminated, 
the  petitioners  asked  that  a  8U(^lemental  citation  issue  bringing  in  the 
remaindermen,  which  request  was  granted  and  the  remaindermen 
were  brought  in.  The  inventory  showed  a  personal  estate  of  $148,- 
980.49,  and  real  estate  $15,000.  Of  the  personal  estate,  upwards  of 
$10,000  was  cash  in  bank,  and  upwards  of  $12,000,  was  insurance 
policies  upon  the  testator's  life,  which  was  promptly  paid.  The  total 
debts  amounted  to  $90.37,  so  that  the  money  in  the  bank  and  the 
money  realized  from  the  insurance  policies  were  more  than  sufficient 
to  pay  the  debts,  the  funeral  expenses,  and  the  specific  legacies,  to- 
gether with  the  commissions  of  the  executors.  The  remainder  of  the 
personal  estate,  as  inventoried,  was  invested  in  bonds  and  like  securi- 
ties, of  which  about  $32,737,  represented  New  York  state  investments. 
The  balance  were  bonds  and  securities  of  railroad,  industrial,  and  o^- 
er  companies  outside  of  the  state. 

The  executors  promptly  opened  a  bank  account  in  the  name  of  "Es- 
tate of  R.  M.  McDowell,"  and  checks  were  drawn  upon  printed  blanks 
in  which  "Estate  of  R.  M.  McDowell"  was  the  drawer,  and  Boyd  Mc- 
Dowell signed  his  name  in  a  blank  left  between  that  name  and  the  word 
"executor,"  and  one  of  his  associates  countersigned  than  over  the  word 
"executor."  But  one  account  of  moneys  received  and  disbursed  was 
kept.  Immediately  after  qualifying,  they  began  to  make  payments  of 
income  to  the  life  beneficiaries,  and  continued  such  payments  from  time 
to  time  when  income  has  been  received.  The  debts,  funeral  expenses, 
and  legacies  have  been  paid.  Boyd  McDowell  has  anticipated  his  com- 
missions; the  other  executors  have  received  none.  Some  assets  of 
small  value,  a  box  of  nuggets  inventoried  at  $50,  have  not  been  disposed 
of.  They  have  treated  their  duties  as  executors  and  trustees  as  co- 
existent, and  have  made  no  discrimination  in  their  bookkeeping  be- 
tween assets,  receipts,  and  payments  by  them  as  executors  or  as  trus- 
tees. 

In  order  to  give  the  life  beneficiaries  a  larger  income,  and  probably 
also  with  the  intention  of  benefiting  the  remaindermen,  they  sold  most 
of  the  securities  held  by  the  testator  in  his  lifetime  and  reinvested  the 
proceeds.  The  investments  were  made  as  permanent  investaients  for 
the  purpose  of  carrying  out  the  trust  provisions  of  the  will,  and  among 
them  are  the  securities  in  default. 

[1]  There  is  no  period  of  time  or  event  su^sted  in  the  will  when 
their  duties  as  executors  are  to  cease  and  their  duties  as  trustees  to 
begin.  Evidently,  their  duties  as  trustees  began  at  once  as  to  the  real 
estate.  It  is  reasonable  to  assume,  therefore,  that  the  testator  had  in 
mind,  just  as  the  executors  have  had,  that  the  duties  were  coexistent. 
If  the  executors  had  treated  the  trust  estate  as  distinct,  and  had  kept 
separate  accounts  and  claimed  commissions-.in  each  capacity,  it  would 
not  be  unreasonable  for  the  life  beneficiaries  and  the  residuarv  lega- 
tees to  contest  that  claim.  Matter  of  Ziegler,  218  N.  Y.  544,  551,  113 
N.  E.  553.  We  quote  from  the  opinion  at  page  551  of  218  N.  Y.,  at 
page  554of  113N.  E.: 

"  That  the  same  person  may  be  entitled  to  compeosstton  as  executor,  and 
also  as  trustee.  In  respect  to  the  same  estate,  or  some  part  thereof,  is  un- 
doubtedly true,  but  does  not  follow  In  every  instance  where  trast  dnties  are 
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liuposed  xsgtm  an.  execiit<rr.  Wbete^  by  tba  temm  or  tnw  cou^tnietiMi  of  the 
will,  the  two  ftmctlona  with  their  corre^wndlng  duties  coexist,  and  run  from, 
the  death  of  the  testator  to  the  final  discharge,  Interwoven,  Inseparable,  and 
blended  together,  so  that  no  point  6t  time  1b  fixed  or  contemplated  in  the  tes- 
tamentary Intention  at  which  one  function  should  tnd  and  the  other  begin, 
doi^)le  CMnmlMtona  or  omipeiisatlon  In  both  capadttea  cannot  be  properly  al- 
lowed.* Jotajuon  V.  LawrencQ,  06  N.  X.  164,  169." 

And  see  Matter  of  KeUogg,  214  N.  Y.  460, 108  N.  E.  844.  Ann.  Cas. 
1916D,  1298. 

If  they  had  found  large  amounts  of  funds  uninvested,  they  would 
have  violated  their  duties  as  trustees  if  they  bad  failed  to  invest  them. 
If  securities  received  from  the  testator  were  known  to  be  doubtful,  it 
was  their  duty  as  trustees  to  change  such  investments.  An  executor 
"holds  not  in  his  own  right,  but  as  a  trustee,  for  the  benefit  (1)  of  the 
creditors  of  the  testator,  and  (2)  of  those  entitled  to  distribution  under 
the  will,  or  if  not  all  bequeathed,  under  the  statute  of  distributions." 
Blood  V.  Kane,  130  N.  Y.  514,  517,  29  N.  E.  994,  995,  15  L.  R.  A.  490. 
In  this  case  th«  exercise  of  the  executorial  functions  required  the  pay- 
ment of  the  debts,  the  funeral  expenses,  and  the  specific  legacies ;  the 
balance  of  the  property  was  given  outright  to  the  trustees  in  trust.  As 
to  property  specifically  bequeathed,  the  executor  has  but  a  qualified  ti- 
tle; the  right  to  apply  it  in  the  discharge  of  the  debts  after  exhausting 
the  other  property  applicable  thereto,  and,  if  he  assents  to  the  delivery 
of  the  legacy,  the  legatee  has  title,  subject  to  be  called  upon,  if  it  trans- 
pires that  there  is  not  sufficient  other  property  to  pay  the  debts. 

"The  title  of  one  who  takes  the  entire  estate  under  a  will  stands  on  the 
same  footing,  and  Is  Jnst  as  absolute,  and  be,  with  the  assent  of  the  executor, 
can  recoTer  In  his  own  name  a  chose  In  action,  or  make  it  availaWe  by  way 
of  counterclaim.  The  trust  estate  ot  a  sole  executor,  who  1b  also  the  sole  dev- 
isee  and  legatee.  Is  solely  for  the  benefit  of  the  testator's  credttotSt  and 
when  they  are  paid  the  ttnat  estate  sinks  into  and  Is  merged  with  the  benefi- 
cial Interest,  and 'the  sole  devisee  and  legatee  becomes  vested  with  the  legal 
title  of  all  the  testator's  estate."  Blood  v.  Kane,  supra,  180  N.  T.  617,  29  N. 
B.  895, 16  L.  B.  A.  490.   See.  also,  18  Gya  2S8. 

"It  is  not  the  law,  however,  that  trustees  may  not  receive  any  part  of  the 
trust  estate,  consisting  of  personalty,  until  the  executor  has  accounted  and 
been  directed  to  pay  it  over.  •  •  •  And  even  with  respect  to  the  residu- 
ary estate,  the  trustee  may  enter  upon  his  duties  as  such  even  before  his  ac- 
counting and  discharge  as  execntor.  *  •  •  The  tmstees  wm  not  boand 
to  wait  until  the  final  aoconntlug  of  the  executor  Iwfore  Investing  the  mon- 
ey belongiiig  to  the  trust  funds  In  the  manner  directed  by  the  testatoi'.  Cer- 
tainly the  investment  of  such  moneys  was  an  act  of  the  tjustees,  who  thereup- 
on held  the  securities  purchased  as  Joint  tenants."  Matter  of  Kellogg,  supra, 
214  N.  Y.  466,  467,  108  N.  E.  844,  846,  Ann.  Cas.  1916D,  3298. 

"Although  executors  are  trustees  within  the  larger  meaning  of  the  term,  the 
law  recognizes  a  distinction  between  an  ordinary  trustee  and  an  executor. 
A  trustee  has  i)osKession  for  custody,  and  an  executor  for  administration  with 
a  necessary  incidental  power  of  dLqiosal  which  a  trustee  does  not  taavei"  11 
Ri^ng  Case  I^w,  p.  21. 

"As  a  general  rule,  an  executor  will  be  deemed  to  be  a  trustee  whenever 
a  nonadmlnlBtratlTe  discretionary  power,  such  as  a  power  of  sale,  Is  given 
to  him,  or  when  the  duties  Implied  are  active  within  the  meaning  of  this  term 
as  applied  to  trusts.  Where  an  executor,  after  the  payment  of  debts,  lega- 
cies, and  expenses  of  administration,  continues  to  hold  the  estate,  he  may  fre- 
quently be  constdei'ed  aa  In  fact  holding  It  as  a  trustee  bo  as  to  render  him 
liable  for  mismanagement  in  the  sanie  manner  and  to  the  same  extent  aa 
a  trustee  would  be  liable."  11  Baling  Case  Law.  pp.  22,  28. 
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[2]  Here  the  same  persons  are  trustees  and  executors,  and  when 
they  do  an  act  which  they  have  not  the  right  to  do  as  executors,  but 
which  they  may  do  as  trustees,  it  will  be  presumed  that  they  have  act- 
ed in  the  latter  capacity.  The  accounting,  as  conducted,  has  caused 
the  executors  to  account  for  their  acts  as  trustees ;  but,  when  it  comes 
to  the  reinvestments,  it  is  held  they  are  not  trustees  but  executors  only, 
and  thereby  they  are  deprived  of  the  benefit  of  the  provision  in  the  will 
which  gives  to  the  trustees  a  certain  discretion  as  to  the  investments 
they  shall  make.  It  seems  clear  in  this  case  that  the  accounting  par- 
ties have  the  ri^^t  to  defend  the  investments  made  by  them  by  invoking 
the  discretion  which  the  will  places  with  the  trustees.  It  is  unneces- 
sary to  determine  the  effect  which  such  discretion  may  have.  If  the 
investments  made  by  the  executors  can  be  sustained  in  whole  or  in 
part  by  the  discretion  given  to  than  as  trustees,  it  would  be  unjust  to 
deny  them  that  defense. 

All  the  persons  beneficially  interested  are  before  the  court.  The  ac- 
counts fil^  by  the  executors  are  for  their  proceedings  as  executors  and 
as  trustees,  and  those  accounts  have  been  examined  and  passed  upon, 
except  that  the  Surrogate  has  failed  to  consider  how  far  the  discretion 
vested  in  the  trustees  as  to  investments  protects  them  from  liability  on 
account  of  the  defaulted  securities.  It  is  clear  that  the  changes  in  the 
investments  were  made  by  the  trustees  as  such,  and  that  they  may  in- 
voke the  discretion  given  them  by  the  will  so  far  as  such  discretion 
will  reasonably  cover  their  acts.  There  was  therefore  manifestly  a 
mistrial,  which  resulted  in  a  great  part  probably  from  the  claim  of  the 
life  beneficiaries  that  the  investments  were  made  solely  as  executors 
and  not  as  trustees,  and  the  claim  by  the  executors  that,  having  made 
investments  as  trustees,  no  inquiry  as  to  sudi  investments  could  be 
made  upon  an  accounting  by  the  executors.  Each  side  stood  upon  un- 
tenable grounds,  with  a  resultant  mistrial.  It  was  contended  upon  the 
argument,  and  apparently  with  force,  that  the  executors  did  not  pro- 
duce the  evidence  which  they  would  have  produced  to  justify  the  pur- 
chases as  acts  of  discretion,  as  they  understood  that  that  question  was 
not  before  the  court. 

The  life  tenants  brought  into  the  settlement  the  residuary  legatees 
and  devisees.  We  have  then  before  the  court  every  person  interested 
in  this  estate  as  beneficiary  or  in  any  fiducianr  relation.  Considering 
the  manner  of  the  trial,  justice  requires  that  this  settlement  be  consid- 
ered a  settlement  of  the  accounts  as  filed,  and  that  the  court  determine 
whether  the  accounts  as  filed  are  just  and  true,  and  as  to  the  defaulted 
securities,  whether  the  trustees  have  faithfully  executed  the  trust  and 
used  the  discretion  lodged  in  them,  in  a  reasonable  manner,  or  whether 
they  have  negligently,  improvidentdy,  and  improperly,  without  due  care 
and  caution,  made  the  investments  c(»nplained  of.  It  is  a  sacrifice  of 
substance  to  form  to  hold  that  the  accounting  was  solely  as  executors 
and  that  the  investments  were  made  as  executors  and  not  as  trustees. 

It  is  said  the  executorial  position  carries  with  it  title  to  the  personal 
property  to  the  three  persons  named  as  executors  and  the  other  provi- 
sion gives  to  the  same  persons  the  same  property.  We  are  not  con- 
trolled by  the  particular  words  or  language  used ;  we  are  dealing  with 
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the  substance  of  the  will,  its  intent,  whidi  is  that  the  accountinif  parties 
in  this  estate  are  charged  with  the  duties  of  paying  the  debts,  ttie  lega- 
cies, the  expoises  of  administration,  and  heading  and  distributing  the 
remainder  to  the  beneficiaries. 

We  conclude,  from  the  spirit  and  substance  of  the  will,  the  manner 
in  which  the  estate  has  been  handled,  the  manner  in  which  the  ac- 
counts were  filed,  and  the  evidence  given,  all  persons  having  any 
possible  interest  being  before  the  court,  that  it  was  the  duty  of  the 
Surrogate  to  determine  the  controversy  without  r^ard  to  technicali- 
ties of  form  or  procedure. 

If  it  is  discovered  tiiat  any  parties  interested,  or  who  may  be  inter- 
ested in  the  trust  estate,  are  not  before  the  court,  the  Surr<^te  should 
bring  them  in. 

The  decree,  and  the  amended  decree,  should  therefore  be  reversed, 
and  the  matter  remitted  to  the  Surrogate  for  further  consideration,  with 
the  right  to  either  party  to  introduce  such  further  evidence  as  ma^  be 
proper.  The  order  bringing  in  the  residuary  legatees  and  devisees 
should  be  affirmed.  The  cross-appeal  from  a  portion  of  the  decree 
falls  with  the  decree.  Having  determined  that  the  decree  is  a  result 
of  a  mistrial,  iKither  party  is  more  responsiUe  for  such  result  than  the 
other,  and  no  costs  are  imposed. 

This  decision  is  without  prejudice  to  the  right  of  the  life  bene- 
ficiaries to  B-ppiy  to  the  Surn^te  for  payment  of  income  whenever 
there  is  any  on  hand  properly  applicable  to  tiiat  purpose.  All  concur. 


(Suprone  Ooart,  Appellate  DlvisioD,  Second  Dq;»ui3iiait  Hay  11.  1S17.) 

Stbest  RAII.BOADS  «s»114(2)~Acnoiv  Toa  FiBSONAi.  iHJuaiiB — Beutxon  or 
Defendant  to  Injitbt. 

In  personal  Injury  action,  wbei«  defendant  denied  Its  a31^:ed  corporate 
existence  and  t^ratioii  of  street  railway,  plaintiff  cannot  recover  wbere 
erldenoe  falls  to  show  such  operation,  or  to  connect  defendant  with  tlie 
Injury,  but  Indicates  that  anotiier  company  was  <veratli«  the  railroad. 
[Ed.  Note.— For  other  cases,  see  Street  Ballcoads,  Gent  Dig.  |  240.] 

Appeal  from  Trial  Term,  Kin^  County. 

Acticm  by  Helen  F.  Lynett  against  the  Sea  Beach  Railway  Company. 
Judgment  of  Supreme  Court  entered  in  Kings  County  for  plaintiff,  and 
defendant  appeals.   Reversed,  and  new  trial  granted. 

Argued  before  JENKS.  P.  J.,  and  THOMAS,  MILLS,  PUTNAM, 
and  BLACKMAR,  JJ. 

D.  A.  Marsh,  of  Brooklyn,  for  appellant. 

Joseph  R.  CUevenger,  of  New  York  City,  for  respondent 

THOMAS,  J.  The  plaintiff  has  a  judgment  for  injuries  received  on 
New  Utrecht  avenue  as  she  was  entering  a  Sea  Beach  line  car  at  Six- 
^-Second  street  Presumably  the  locus  was  in  ^e  borough  of  Brook- 

«s»ror  eUitr  cmm  m*  aanw  topis  *  KBT-NUHBER  la  all  K«r-Numb«wd  DliwU  ft  IsdaxM 
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lyn.  The  complaint  alleges  that  the  defendant  is  a  domestic  corpora- 
tion "engaged  in  the  operation  of  an  elevated  railroad  from  Manhattan 
to  Coney  Island,  in  the  city  of  Brooklyn,  N.  Y.,  for  the  carriage  ot  pas- 
sengers." To  that  there  is  a  general  denial.  The  answer  involves  a 
d«iial:  (1)  That  the  defendant  was  a  corporation;  (2)  that  it  was 
operating  the  railway  as  alleged. 

As  there  is  no  affirmative  allegation  in  the  answer  that  the  defendant 
is  not  a  corporation,  theplaintiff  was  not  required  to  prove  it.  Code 
of  Civil  Procedure,  §  1576.  But  a  corporation  may  exist  even  under 
the  name  of  the  Sea  Beach  Railway  Company,  and  yet  not  be  operating 
the  railway  whereby  the  plaintiff  was  hurt.  There  was  a  railway,  and 
there  were  railway  cars.  Where  did  the  railway  begin?  Where  did 
it  end  ?  What  place  did  it  traverse  ?  What  relation  did  this  corpora- 
ticm  bear  to  it  ?  To  operate  what  line  of  railway  was  the  defendant  or- 
ganized? What  is  stated  in  its  articles  of  association,  or  any  statute? 
The  record  is  silent  as  to  every  such  thing,  unless  it  be  found  in  the 
following;  A  witness  was  asked:  **Q.  What  sort  of  a  car  was  this? 
A.  Sea  Beach  Line."  Is  evidence  that  the  plaintiff  was  altering  a 
"Sea  Beach  line"  car  proof  that  a  company  called  the  "Sea  Beach  Rail- 
way Company"  owned  the  car  and  was  operating  it  ?  Du  Casse  testi- 
fied that  on  the  day  he  was  "conductor  on  the  Sea  Beach  line  of  the 
New  York  Consolidated  Railroad  Company,"  and  the  record  shows 
that  he  was  engaged  on  the  train  in  question.  That  indicates  that  an- 
other comity  was  operating  both  the  line  and  the  car,  and  precludes 
a  possible  inference  that  the  defendant  was  operating  it  on  account  of 
identity  or  similarity  of  name. 

I  have  examined  Ind.  &  N.  W.  Traction  Co.  v.  Henderson,  39  Ind. 
App.  324,  79  N.  E.  539;  Mobile  L.  &  R.  R.  Co.  v.  MacKay,  158  Ala. 
51,  48  South.  509;  Kerr  v.  Quincey,  etc.,  R.  R.  Co.,  113  Mo.  App.  1, 
87  S.  W.  596;  Walsh  v.  Mo.  Pac.  Ry.  Co.,  102  Mo.  582,  585,  14  S. 
W.  873,  15  S.  W.  757;  Geiser  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  61 
Mo.  App.  459 ;  Keltenbaugh  v.  St.  Louis,  A.  &  T.  R.  Co.,  34  Mo.  App. 
147;  and  Chicago  Union  Traction  Co.  v.  Jerka,  227  III.  95,  81  N.  E. 
7.  In  each  case,  facts  appeared  that  showed  that  the  defendant  was 
the  curator  of  the  railway,  or  permitted  an  inference  that  it  was  so, 
and  there  was  nothing  to  rebut  it.  The  difficulty  here  is  that  the  evi- 
dence does  not  show  any  relation  of  the  defendant  to  the  line,  while 
it  does  show  an  operating  relation  of  another  company  to  the  Une  and 
that  such  other  company's  servant  was  the  omductor  of  the  train. 

The  judgment  should  be  reversed,  and  a  new  thai  granted;  costs  to 
abide  the  event.  All  concur. 
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MT3ISSNBB  v.  ATLANTIC  HYGIENIC  ICE  CO. 


(Supreme  Court,  Appellate  DtTlslon,  SecoDd  Department.   May  11,  1917.) 

1.  t>EAia  ^a76 — Cause — StrFFicixifOT  or  EviDxnoB. 

A  verdict  agalniC  defendant  employer  cannot  be  sustained  upon  theory 
that  deafli  of  plalntUTs  Intestate,  who  was  found  at  iMrttom  of  elerotor 
shaft  In  cold  storage  warehouse,  waa  caused  \>j  pnenmatlc  leaks  which 
caused  an  Ice  gig  to  fall  upon  him,  where  the  gig  was  found  In  its  normal 
posltton  some  feet  abore  him  and  In  proper  ctoidltlim  so  far  aa  air  leaks 
were  concerned. 

[Ed.  Note. — For  other  cases,  see  Death,  Gent.  Dig.  S 

2.  MA8IXB  AND  SBBVANT  «=9lO&— IhJDRT  TO  SEBVANT— LlABILITT  OT  MASTEB. 

Although  an  employe  found  dead  at  the  bott<an  of  an  elevator  shaft  may 
have  been  killed  by  an  ioe  gig  descendbkg  upon  him,  the  master  Is  not 
liable  In  the  abmice  at  ne^li^nce. 

[Ed.  Not& — For  other  cases,  see  Master  and  Savant,  Cent.  XMg.  H  208. 
212,  255.] 

Mills  and  Blch,  33.,  dissenting. 
Appeal  from  Trial  Term,  QuMns  County. 

Action  by  Bertha  Meissner,  administratrix,  etc.,  of  Hugo  Meissner, 
deceased,  against  the  Atlantic  Hygienic  Ice  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed  on  reaT;gument,  and  new 
trial  ordered. 

The  action  was  brought  under  the  Employers'  Liability  Act  (ConsoL  Laws,  c. 
31,  {§  200-201)  as  amended  by  Laws  I&IO,  c  852,  to  recover  damages  for  the 
death  of  Hugo  Meissner,  plaintiff's  husband,  who  had  been  ^ployed  at  the 
defendant's  iee-maklng  plant,  at  the  comer  of  Atlantic  and  Bocbester  avenues, 
In  the  borough  of  Brooklyn. 

PlalntUTs  testimony  was  that  her  husband,  the  decedent,  was  aged  28  years 
and  waa  quite  a  tall  man. 

About  8  a.  m.  of  July  17,  1913,  the  body  of  plalntitTs  husband  waa  found 
froam  at  the  bottpm  of  the  elevator  shaft  In  the  defmdant's  Ice  storeroom. 
Ice  In  cakes  Is  iwssed  Into  this  storage  room  through  an  opening  from  the 
anteroom.  It  Is  tiered  up  at  diilereut  heights,  to  which  the  cakes  are  raised 
by  a  lift  or  "gig"  operated  by  compressed  .air.  The  cakes  of  Ice  are  placed  on 
this  "gig"  and  then  raised  to  the  height  where  they  can  be  slid  out  upon  the 
ui^r  tiers.  There  is  a  shifter  rope  operated  by  hand,  bjy  which  the  "gig"  la 
raised  or  lowered  like  a  dumb  waiter. 

Decedent  was  a  machinist  and  repair  man  at  the  defendant's  plant,  and 
bad  been  employed  there  for  eight  months.  The  j^vlous  afternoon,  deceased 
liad  beat  Informed  that  this  shifter,  or  operating  rope,  had  parted.  Although 
lie  was  told  that  he  could  defer  making  r^lrs  tUl  the  flowing  morning, 
deceased  started  on  this  errand,  saying  it  would  take  but  fifteoi  minutes, 
nils  was  the  last  seen  of  him  alive.  This  storage  roan  is  k^t  at  a  tempera- 
ture of  about  26  degreea.  At  this  time  It  held  seven  or  ^ght  tiers  of  ice,  ris- 
ing to  a  height  of  over  twenty  feet. 

The  gig  Is  made  to  take  edgewise  a  cake  of  Ice  measunng  11x22x40  inches. 
Its  shaft  has  three  sides  closed,  the  front  being  boarded  up  to  hold  back  the 
rising  ice  tiers.  No  one  else,  apparently,  entered  the  storeroom  that  night. 
That  elevator  was  not  run  In  the  nighttime^  In  the  morning,  the  elevator  was 
found  In  position  about  20  feet  high,  alH«ast  of  the  top  of  the  Ice.  Deceased's 
body  was  at  the  bottom  of  the  pit  (w  shaft,  In  a  recUnlog  portion,  one  teg 
being  across  a  permaheid:  beam  or  bimker  placed  there  to  abop  the  gig  from 
tlescendlng  below  the  floor  level.  Deceased's  face  was  turned  toward  the 
opening  leading  out  to  the  anteroom.  His  body  and  legs  were  fn»sn  stiff. 

«9For  otlwr  eun  m*  bum  toplo  A  KET<NDMBBH  In  alt  Kv-NnmlMrad  OlcMtt  *  IndsM* 
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.There  Is  doabt  whether  this  rigidity  extended  to  Us  neck.  Considerable 
difficulty  occurred  In  getting  out  the  body  through  the  wall  opening,  whidi  was 
<Hily  a  foot  wide  and  two  feet  high.  By  use  of  crowbars  breaking  some  of  the 
side  boarding,  making  space  to  have  the  body  in  the  line  for  the  <^niag,  it 
was  turned  on  the  side  and  passed  out  into  the  anteroom.  It  had  also  forcible 
handling  to  place  It  In  the  box  for  the  moi^e.  One  of  the  witnesses  noticed 
a  red  streak  or  wrinkle  on  the  abdom«i,  and  Mrs.  Melssner  described  a  dark 
mark  leading  frmn  the  neck  to  the  Jaw.  The  surgeon,  howev^,  at  the  antopsy. 
testified  that  he  noticed  no  mark  of  external  violeace  on  the  head  or  on  the 
body.  He  found  the  sixth,  seventh,  and  ^hth  ribs  broken ;  the  spine  below 
the  dorsal  region  frartured.  The  liver  had  also  been  ruptured,  with  a  hemor- 
rhage, partly  clotted,  Into  the  abdominal  cavity.  In  view  of  the  [>oeslbility 
of  Injuries  to  the  body  during  its  removals,  the  surge<m  was  asked  as  to  the 
posslMlity  of  the  fractures  having  been  of  a  post  mortem  origin.  He  admitted 
that  the  fractures  could  have  been  so  caused,  but  was  unable  to  state  If  the 
ruptured  liver  and  hemoriiiage  arose  after  death. 

After  dlscov^  of  this  casualty,  the  chief  mgtneer  yt&at  up  on  the  roof  of 
the  anteroom  tralldlnft  where  the  shifter  led,  and  placed  a  damp  on  the 
bnAen  ends.  He  ibea  examined  other  parts  of  ttie  holstinff  madiinerr.  whidi 
he  found  in  good  order.  At  about  11  o'clock  the  elevator  was  again  running 
without  other  repair  than  reconnecting  this  shifter  rope. 

An  expert  who  had  formerly  worked  at  this  plant,  and  had  knowledge  of 
other  ice  lifts,  gave  an  opinion  that,  if  the  air  compressors  should  be  stepped 
(which  occurred  every  afternoon  between  the  day  and  the  lUght  shifts),  tne 
air  supply  In  the  cylinder  might  leak  out  through  worn  padcing  to  an  extent 
to  let  the  gig  descend,  although  he  bad  never  seen  such  a  thing  occur.  One 
ct  defendant's  former  employ^  said  be  knew  of  this  "gig"  coming  down  ap- 
parently of  itself,  but  the  possibility  of  sune  <Hie  handlli^  the  shifter  rope  at 
that  time,  either  above  or  under  the  point  of  the  witness'  obeervation,  was 
not  negatived,  .gainst  this,  defendant's  president  and  chief  mglnear  testified 
that  they  had  never  known  of  the  gig  coming  down  of  Itself  during  the  four 
years  it  had  been  in  operation.  An  «iglneer  In  the  firm  who  built  this 
apparatus  testified  as  to  Its  construction.  Air  reduced  to  a  pressure  of  600 
pounds  Is  admitted  by  valves  Into  a  single  cylinder,  which  operates  the 
hoisting  cables.  There  Is  also  a  reservoir  of  ocnnpressed  air  about  B  feet  in 
diameter  and  6  feet  high,  which  ho!ds  from  125  to  150  gallons.  Assuming  a 
possible  leakage  In  the  packing,  it  must  necessarily  lower  the  gig  very  gradual- 
ly. As  the  gearing  Is  four  to  one,  the  gig's  actual  weight  of  16Q  poonds 
would  represfflit  only  40  pounds  load  npMi  the  piston,  which  could  not  over- 
come the  weight  and  inertia  of  the  piston,  piston  rod,  and  the  fricUon  of  the 
stufflng-box.  To  start  the  gig  down  would  therefore  take  a  long  time,  and 
still  longer  for  it  to  make  the  20-foot  descent.  This  testimony  was  not  the 
subject  of  cross-examination.  At  the  close  of  the  proofs,  defmdant's  counsel 
repeated  his  motion  to  dismiss,  on  the  ground  that  no  nettflgence  by  defendaot 
had  been  established,  and  that  deceased  had  been  shown  guilty  of  contributory 
negligence,  which  the  court  denied. 

The  Jury,  however,  were  instructed  that  there  was  no  proof  of  any  defect  at 
all  in  the  nuu±in«7,  Indudlng  the  compress^tf  and  Its  appliances,  and  no  proot 
of  escape  ot  air,  or  that  audi  a  condition  existed,  m  ot  any  actual  air  leakage 
at  any  time.  The  learned  court  also  charged  that  there  was  no  omtaion  or  fiUl- 
ure  of  duty  to  Inspect.  The  jury's  verdict  was  fw  |B,900  damages-  D^end* 
ant's  counsel  moved  to  set  it  aside,  which  tiie  court  denied 


Argued  before  JENKS,  P.  J.,  and  MIU,S,  RICH,  PUTNAM,  and 
BLACKMAR,  JJ. 

James  J.  Mahoney,  of  New  York  City  (George  J.  Stacy,  of  New 
York  City,  on  the  brief),  for  appellant. 

James  I.  Cuff,  of  New  York  City,  for  respondent. 

^  PUTNAM,  J.    [1,  2]  The  theory  that  through  pneumatic  leaks  this 
fell  and  fatally  injured  the  decedent  is  opposed  to  the  uncontradict- 
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ed  fwt  thit  nert  morning;  when  the  body  was  first  discovered,  the  gig 
was  in  its  place  alongside  the  upper  tier  of  ice,  in  good  order.  This 
shaft,  being  to  raise  a  cake  of  ice  edgewise,  left  little  room  for  a  man 
at  the  bottom  to  move  from  an  upright  position.  The  gig  carried  the 
ice  on  iron  strips.  Had  such  an  object  delivered  the  fatal  blow,  this 
tall  man,  in  such  a  narrow  shaft,  would  hardly  have  room  to  bend  over 
and  take  the  blow  below  the  dorsal  vertebrae.  On  the  other  hand,  if  de- 
ceased had  slipped  from  the  ice  above,  and  fallen,  feet  first,  down  this 
shaft,  the  upright  beam  or  bunker  at  tiie  foot  might  have  made  such  a 
contact  and  internal  injury  as  the  surgeon  found.  The  duty  to  repair 
this  shifter  rope  required  Meissner  to  ^o  to  the  break  in  the  line  abovCi 
and  did  not  call  him  to  the  foot  of  this  shaft.  The  suggestion  of  the 
gig  falling,  through  air  leakage  above,  was  a  hypothesis,  which  failed  to 
explain  and  reconcile  such  facts  as  the  normal  position  in  which  the  gig 
was  found,  with  no  indications  of  air  escape,  £Uh1  all  operating  parts  in 
shape  to  resume  running  with  no  other  repair  than  reconnecting  this 
shifter  line.  There  being  no  proof  of  defects,  and  no  omission  by  de- 
fendant to  inspect,  if  tiiis  gig  in  some  m^terious  way  did  cause  this  in- 
j  ury,  still  that  would  not  establish  actionable  negligence.  In  the 
sence  of  defects  or  of  traces  of  air  leakage,  or  other  indication  of  some 
neglect,  tiie  verdict  should  not  stand. 

I  advise  that  the  jud^ent  and  order  be  reversed,  and  a  new  trial 
granted ;  costs  to  abide  tihe  event. 


JENKS,  P.  J.,  and  BLACKMAIR.  J.,  ccmcur.  MILLS  and  RICH, 
JJ.,  dissent 


(Snpreme  Court,  Appellate  DiTision,  Second  Department.   May  11,  1917.) 

OOBPOBATIOSB  i8l=»152 — REFUSAL  TO  DECLABB  DlVIDEITD — ^ACTION — "EabNINGB." 

PlalnHfTB  intefstate  and  indlvldiial  defendants  owned  all  the  capital 
stock  of  the  defmdant  oorporatton.  Before  death  of  Intestate,  parties 
agreed  tbat  upon  death  ot  either  his  stock  sbonid  becwne  the  absolute 
property  (tf  the  sarrlvors ;  the  certificate  to  be  retained  by  personal  repre- 
Beatatlves  of  the  deceased  as  coDateral  for  payments  therein  covenaiited 
to  be  made  tor  stwM.  Tbe  contract  proTided  that  pending  payment  all 
dividends  declared  by  corporation  and  earned  by  rtrtue  of  ownership  of 
certificate  should  be  divided  pro  rata  between  personal  represeatatlves  and 
surrlTors,  based  on  payments  made.  After  death  of  Intestate,  and  be- 
fore survlTors  had  paid  plaintiff  for  stock  of  deceased,  earnings  of  cor- 
poration over  and  above  all  debts  and  llabtlitles  exceeded  ¥100,000.  Held 
that,  because  of  their  fiduciary  relation  to  plaintiff,  refusal  of  directors 
to  declare  a  dividend  was  a  constmctiTe  fraud,  and  that  action  would 
lie  cmapelUng  them  to  do  so.  . 

[Ed.  Note.— For  other  cases,  see  Corporations,  OenL  Dig.  U  661-667.] 
Appeal  from  Special  Term,  Kings  County. 

Action  by  MoUie  Kassel,  as  administrator,  etc.,  of  Victor  Kassel,  de- 
ceased, against  the  Empire  Tinware  Company  and  others.  From  two 
orders  of  the  Special  Term  denying  defendants'  motions  for  judg' 
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ment  on  tiie  pleading,  they  appeal.  Affirmed,  "witfi  costs  and  <lisbarse- 
ments. 

Areued  before  JENKS,  P.  T.,  and  STAPLETON,  MILLS.  PUT- 
NAM, and  BLACKMAR.  JJ. 

Louis  Rosenberg,  of  New  York  City,  for  appellants. 
Benjamin  Reass,  of  Brooklyn  (Louis  1*.  Qtu^a.  of  New  York  City, 
on  the  brief),  for  respondent. 

BLACKMAR.  J.  The  question  before  the  court  is  whether  the 
c(Mnplaint  states  facts  sufficient  to  constitute  a  cause  of  action.  The 
con^laint  alleged  that  the  plaintiffs  intestate  and  the  individual  de- 
fendants owned  all  the  capital  stock  of  the  defendant  corporation; 
that  the  amount  issued  was  $24,000  in  par  value,  of  which  each  owned 
$8,000 ;  that  on  February  17,  1912,  the  three  parties  made  a  formal 
written  contract,  which,  after  reciting  that  they  owned  in  equal  shares 
all  the  capital  stock  of  the  company,  that  the  amount  in  par  vaiue 
owned  by  each  was  $8,000,  but  that  it  was  then  worth  $12,000.  and 
that  each  was  desirous  of  securing  the  stodc  of  the  other  in  case  of 
his  death,  i»^vided  that  upon  the  death  within  five  years  of  any  party 
to  the  agreement  his  capital  stock  of  the  par  value  of  $8,000  should 
become  the  absdute  property  of  the  other  parties,  the  certificate,  how- 
ever, to  be  retained  by  the  personal  representative  of  the  deceased  as 
collateral  security  for  the  payments  therein  covenanted  and  agreed 
to  be  made  by  the  other  parties ;  that  the  survivors  should  pay  Aere- 
for  the  sum  of  $12,000  in  the  following  installments :  $1,000  thereof 
within  three  months,  with  6  per  cent,  interest  from  the  date  of  death 
of  deceased,  and  thereafter  $500  semiannually  with  6  per  cent,  inter- 
est until  the  whole  $12,000  should  be  paid.  The  contract  then  pro- 
vided that  pending  the  payment  for  the  stock  "all  dividends  that  may 
be  declared  by  the  corporation  and  earned  by  virtue  of  the  ownership 
of  the  certificate  of  stock,"  etc.  should  be  divided  between  the  per- 
sonal representative  of  the  deceased  and  the  survivors  in  the  propor- 
tion "that  their  respective  interests  in  the  certificate  in  question  bear 
to  each  other,  the  interest  so  to  be  determined  by  crediting  the  sur- 
vivors with  the  amount  paid  thereon  and  the  personal  representative 
of  the  decedent  with  the  amount  still  due  and  owing."  The  complaint 
further  alleged  that  plaintiff's  intestate  died  on  July  22,  1916;  that 
defendants  paid  to  plaintiff  the  sum  of  $1,180  as  a  first  paymait  on 
October  20,  1916;  that  at  the  time  of  the  death  of  plaintiff's  intestate, 
"and  for  the  period  of  time  thereafter  down  to  and  including  the  pres- 
ent," the  earnings  of  the  corporation  over  and  above  all  delHs  and  lia- 
bilities equaled  or  exceeded  the  sum  of  $100,000;  and  that  the  de- 
fendants have  refused  to  declare  dividends  in  accordance  with  a 
scheme  to  withhold  the  earnings  of  the  company  until  i^aintiff^s  stock 
shall  be  paid  for,  and  so  defraud  the  plaintiff  out  of  her  share  of  the 
earnings  of  the  company. 

We  think  that  the  complaint  states  a  cause  of  action.  It  was  the 
evident  intent  of  the  parties  that  the  plaintiff,  as  representative  of 
the  deceased  stockholder,  should  share  in  the  profits  of  the  business 
during  the  12  years  which  should  elapse  before  the  stodc  should  be 
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fuUy  paid  for.  The  ccmtract  expressly  provides,  not  only  for  a  divi- 
sion of  the  dividends  declared,  hat  oi  thosd  "earned  by  virtue  of  the 
ownership  of  the  certificate  of  stpdc."  Although  it  is  not  accurate 
to  speak  of  "«Lmin^"  as  dividendk,  yet  the  meaning  is  plain ;  it  was 
to  a)ntinue  to  the  personal  representative  of  the  deceased  stockholder 
the  right  to  participate  in  "earnings."  It  was  not  the  intent  that  the 
surviving  owners  should  determine  the  amount  to  be  paid  the  plain- 
tiff, and  so  be  the  judges  in  their  own  case.  The  use  of  the  word 
"earned"  furnishes  the  test  of  the  meaning  of  the  contract  It  was  the 
obvious  intent  of  the  parties  that  plaintiff  should  receive  her  share 
of  the  earnings  of  the  corporation,  and  the  contract  imposed  on  the 
defendants,  the  surviving  directors  of  the  company,  the  duty  to  the 
plaintiff  to  declare  those  earnings  in  dividends,  and  share  me  same 
with  her.  The  rule  of  law  whidi  confides  to  the  directors  of  a  cor- 
poration the  pow«*  to  determine  what  dividends  shall  be  declared 
will  not  avail  to  confer  on  them  the  power  to  commit  a  fraud.  Smith 
v.  Moore,  199  Fed.  689,  118  C.  C.  A.  127,  and  cases  there  cited.  The 
directors  hold  a  fiduciary  relation  to  the  stockholders.  Bosworth  v. 
Allen,  168  N.  Y.  157.  165.  61  N.  E.  163,  55  h.  R.  A.  751.  85  Am.  St 
Rep.  667. 

For  a  trustee  to  abuse  his  power  to  his  own  benefit  is  a  constructive 
fraud,  and  the  same  principle  is  ap^icable  to  the  conduct  of  directors 
of  a  corporation.  In  this  case  a  fiduciary  relation  existed  between  the 
def^dants  as  directors  and  plaintiff.  Although  the  contract  pro- 
vides that  the  stock  should,  on  death  of  (me  of  the  parties  thereto,  be- 
come the  absolute  property  of  the  other  parties,  yet  it  was  to  be  held 
by  the  representative  of  the  deceased  as  collateral  security  for  the  pay- 
ments to  be  made,  including  those  derived  from  the  earnings  of  the 
company;  and,  in  the  provision  securing  to  such  representative  a 
share  in  the  dividends  declared  and  "earned,"  it  is  expressly  provided 
that  it  is  to  be  ctivided  in  proportion  to  their  "interests"  in  the  stock. 
The  representative  of  the  deceased  has  such  an  interest  in  the  stock 
as  enables  her  to  secure  compliance  with  the  provisions  of  the  con- 
tract. As  the  parties  to  the  action  are  &e  comi^ete  owners  of  the  cor- 
pon^on,  there  is  no  reason  why  the  exerdse  of  the  power  and  discre- 
tion of  liie  directors  cannot  be  controlled  by  valid  agreement  between 
themselves,  provided  that  the  interests  of  creditors  are  not  affected. 
Groh's  Sons  v.  Groh,  80  App.  Div.  85,  80  N.  Y.  Supp.  438;  Spencer 
V.  Lowe,  198  Fed.  961,  117  C.  C.  A.  497;  Fougeray  v.  Cord,  50  N. 
J.  Eq.  185,  24  Atl.  499;  Logan  v.  New  York  Sugar  Refining  Co.,  163 
N.  Y.  Supp.  214.  If  it  be  necessary  to  compel  tiie  defendants  as  di- 
rectors to  declare  dividends  in  order  to  prevent  them  from  abusing 
their  power  to  the  injury  of  the  plaintiff,  we  think  this  court  has  power 
to  taake  such  a  judgment.  Hiscock  v.  Lacy,  9  Misc.  Rep.  578,  30  N. 
Y.  Supp.  860,  and  cases  there  cited. 

This  action  may  be  maintained  on  the  analogy  of  a  suit  for  specific 
performance  of  the  contract. 

The  orders  should  be  affinned,  with  $10  costs  and  disbursements. 
All  cwcur. 


1036 


IM  NBW  TOBE'SUPffLBlIBHV 


(Sup.  Ct 


LOPER  T.  ASEIN. 


(Saprane  Oourt,  Appellate  DItIsIod,  Seccmd  Deixutmeat.  Hay  31.  1917.) 
1.  Husband  and  Win  «ce>3S&W— Aueratino  HomAND's  AnaonoN— Bri- 

DKNOE — S  U  FITOIKNOT. 

In  an  action  by  wife  for  altoiatloa  of  her  bosband'a  aflectton,  no  re* 
corery  can  be  had  unless  It  Is  proved  tliat  defendant  waa  pursuer  and  bad 
a  willful  and  wrongful  Intent  to  engage  busband's  affectlMi  and  tbereby 
sednce  blm  from  bis  wife. 

(Bd.  NMe.— For  other  cases,  aee  Husband  and  WUb,  Osnt.  Dig.  1 1121.1 
^  Husband  and  Wife  «=>333(1) — ^AusNAxma  Husband's  Atfectioh — ^Pbe- 

BUICFTION  OF  GUIUT. 

As  the  alienation  ot  a  husband's  affectlMt  InTolTes  moral  tnrpltnde,  no 
presumption  ot  guilt  can  be  indnlffed  in  unless  the  facts  cannot  be  oOaet- 
wise  reconciled. 

(Ed.  Note. — For  other  cases,  see  Hiisband  and  Wife,  Gent,  Dig.  |  1121] 

8.  Evidence  4=3>76 — Pbxsuicption — Pait-ube  to  TEsnrr. 

In  an  action  for  allenatiw  of  husband's  affection,  unless  plaintiff  makes 
out  a  prima  fade  case,  defendant  la  not  required  to  introduce  any  prot^ 
and  therefore  no  Inference  can  be  drawn  because  defendant  la  not  sworn. 

[Ed.  Note.— £Vr  other  case^  see  Evidence  Cent  Dig.  i  d6J 

BUIls  and  Bltih,  JJ^  diasenting. 

Appeal  from  Trial  Term,  Suffolk  County. 

Action  by  Jessie  Loper,  for  alienation  of  her  husband's  affection, 
against  Lucy  J.  Askin.-  From  a  judgment  for  plaintiff  and  from  an 
order  denying  a  motion  for  a  new  trial,  defendant  a|q>eal8.  Reversed, 
and  new  trial  granted  on  reatgument  of  appeal. 

Argued  before  JENKS.  P.  J.,  and  MILLS,  RICH.  PUTNAM,  and 
BLACKMAR,  JJ. 

Carl  J.  Heyser,  of  Brooklyn,  for  appellant 
Frank  W.  Shaw,  of  Patchogue,  for  re^jondent 

PUTNAM,  J,  In  September,  1914,  plaintiff  had  separated  from  her 
husband,  Frank  Loper,  who  kept  a  livery  stable  and  doctored  horses 
in  the  village  of  Patchogue,  L.  I.  This  action  was  be^un  December  29, 
1915,  against  Mrs.  Askin,  who  had  a  hotel  at  M^ford,  L.  I.  At  the 
conclusion  of  plaintiff's  case,  defendant  moved  for  a  dismissal,  and, 
having  excepted  to  such  refusal  to  dismiss,  offered  no  evidence  foF  the 
defense.   The  jury  rendered  a  verdict  for  $2,250. 

[1]  Plaintiff's  testimony  failed  to  establish  her  case.  The  action 
for  enticing  away  one  from  his  contract  relations  (even  those  of  master 
and  apprentice)  requires  proof  that  defendant  Imew  of  the  relations 
he  w^  breaking  up.  Stuart  v.  Simpson,  1  Wend.  376.  Hence  this 
complaint  properly  charged  defendant  with  "contriving  and  willfully 
intending  to  injure  the  plaintiff,  and  to  deprive  her  of  the  comfort,  so- 
ciety, aid,  assistance  and  consortion  of  the  husband."  This  allegation 
seems  essential.  Webber  v.  Benbow,  211  Mass.  366,  97  N.  E.  758. 
Plaintiff  must  make  out  wrongful  and  willful  intent  to  engage  the 
husband's  affection  and  thereby  to  seduce  hitn  from  fidelity  to  his  wife. 

4=3Fer  eUur  cuaa  im  mum  topic  *  KBT-NtniBBR  In  aU  K^-Humbana  DlgmtM  *  Iiid«ni 
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Whitman  v.  Egbert,  27  App.  Div.  374,  50  N.  Y.  Supp.  3.  Facts  must 
also  appear  from  which  it  mav  be  inferred  that  the  woman  defendant 
was  the  pursuer,  not  merdy  the  pursued.  She  does  not  bec(»ne  liable 
because  she  mvr  have  accepted  die  admiration  of  plaintiff's  husband. 
Buchanan  v.  Foster,  23  App.  Div.  542,  48  N.  Y.  Supp.  732.  See 
Churchill  v.  Lewis,  17  Abb.  N.  C.  226. 

[2]  As  the  wrong  involves  moral  turpitude,  no  presumption  of  ^ilt 
can  be  indulged,  unless  the  facts  cannot  be  otherwise  reconciled. 
Buchanan  v.  Foster,  supra. 

Defendant  lived  in  Medford,  some  four  miles  from  Patchogue,  plain- 
tiff's home.  The  record  is  destitute  of  proof  of  scienter.  If  the  inci- 
dent of  plaintiff's  sudden  attack  on  defendant  at  the  Mineola  Fair  in 
the  fall  of  1915  might  give  rise  to  an  infn^ce  that  the  assailitw;  wo- 
man was  &e  wife  of  defendant's  escort,  which  may  be  doubtf still 
there  is  no  evidence  of  acts  of  association  between  defendant  and  Lo- 
per  subsequent  to  that  date. 

[3]  When  the  plaintiff  rested,  her  cause  of  action  was  not  made  out. 
Hence  no  inference  could  be  drawn  because  defendant  was  not  sworn. 
Defendant  is  not  called  upon  to  introduce  evidence  to  contradict  or 
explain  facts  which  were  insufficient  to  establish  any  liability  against 
her.   Shotwell  v.  Dixon,  163  N.  Y.  43,  45,  57  N.  E.  178. 

The  judgment  and  order  should  therefore  be  reversed,  and  a  new 
trial  granted ;  costs  to  abide  the  event. 


JENKS,  P.  J.,  and  BLACKMAR,  J.,  concur.  MILLS  and  RICH, 
JJ.,  dissept. 


(Suprone  Oourt,  Appellate  Dlvlalmi,  mird  Department.  May  1817.) 

1.  JuDOKEKT  ^=»S48,  385— Void  Jtjdombnt— Bemedt. 

Lack  of  Jurisdiction  renders  a  judgment  and  the  record  of  Its  action  ut- 
terly void  and  unavailable  for  any  purpose,  and.  while  the  plaintiff 
against  whom  It  was  rendered  might  rely  upon  this  ^tnatlon,  she  is  at 
liberty  by  a  more  direct  and  fiummary  proceeding  to  have  the  judgment 
set  aalde  and  vacated,  and  this  right  la  not  affected  by  the  fact  that  the 
aK>llcatlon  Is  made  before  a  dUTei-ent  Justice  from  tlie  one  who  presided 
at  the  Ome  the  judgment  was  granted. 

(Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  $$  685-690,  726.1 

2.  JuAeiCBRt  «S9336— AppxjOATioir  to  Vacate  Judohent. 

An  application  to  vacate  a  void  judgm^  ammUlng  a  marriage  which 
was  rendered  by  a  court  without  jurl8dlcti<ni  Is  not  to  reverse  the  judg- 
ment of  the  court  or  to  consider  the  merits  of  the  controversy,  but  to  pre- 
vent t3ie  «iforcement  or  recognition  of  a  void  judgment. 

CBd.  Note.-r-For  oth«  cases,  see  Judgment,  Cent  Dig.  H  664^  724,  746.1 

3.  EsTOFPEi.  ^s>91(l)— GEomrDS— AonoR  to  Vaoati  JUDeUHT. 

The  fact  that  plaintiff  In  an  application  to  vacate  a  void  judgment  an- 
nulling a  marriage  was  the  movinig  party  In  that  case  does  not  estop  her 
from  Invoking  the  aid  of  the  court  to  set  aside  such  judgment,  since, 
where  there  Is  want  of  authority  to  hear  and  detmnlne  the  subject- 
matter  of  the  controversy,  an  adjudication  upon  the  merits  Is  a  nulll^ 
and  does  not  estop  even  an  assenting  party. 

rEd.  Note.— For  other  cases,  see  KstoppAl,  Oent  Dig.  S  257.] 
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4.  UaBRUOB  «3?13~-MABBZAaE  BT  MUTTTAX,  AGBBElfERT. 

Where  parties  competent  and  engaged  to  marry  went  to  New  jBTsej 
BDd  made  an  ^ort  in  good  faith  to  have  a  ceremonial  marriage,  which 
was  performed,  and  retamed  to  New  Yoiic,  and,  intending  to  enter  Into 
the  marrlnge  relatloo,  cohabited  as  man  and  wife  and  mutually  introdae- 
ed  each  other  as  su<ih,  their  acta  constituted  a  valid  cMumon-law  mar- 
riage, although  the  ceremonial  marriage  waa  defective  and  they  did  not 
Intend  to  contract  a  common-law  marriage. 

[Ed.  Note.— For  other  cases,  see  Marriage,  Cent  Dig.  S  4.] 

6.  EvinENCE  «=»8(H2)— Prbbuhptton— Coucoii  I^w  or  Othbb  Sun. 

Tile  common-law  marriage  which  would  thus  exist  in  the  state  o( 
New  York  must  be  presumed  to  have  resulted  equally  In  the  state  of  New 
Jersey,  which,  bdng  one  of  the  original  states,  la  presumed  to  ha.ve  the 
Bame  common  law  as  New  Yoi^i. 
[Ed,  Note.— E>>r  othw  cases,  see  ETtdttUW,  Omt.  Dig.  i  lOL] 

6.  Habruob  «=»18— -DiinKOF  in  LicBiraB— Emot  oir  BVBnqcBn  Gouion- 

Law  Marbugb. 

Under  direct  provisions  of  Act  N.  J.  April  11,  ISIO  (P.  L.  p.  481)  S  11, 
where  a  ceremonial  marriage  in  New  Jersey  was  defective  because  of 
defective  license,  a  subsequent  common-law  marriage  would  not  In  any 
event  be  affected  by  such  defect 

[Ed.  Note.— For  other  caMS,  see  Marriage,  Omt  Dig.  |  4.] 

7.  Mabriaob  ^365— Pboceediho  to  Vacate— Defbhbes. 

The  fact  that  the  wife  has  been  guilty  of  conduct  which  would  justify  the 
granting  of  a  dlvwce  is  not  available  to  the  husband  In  a  proceeding  by 
the  wife  seeking  to  vacate  a  void  Judgmeut  annulling  their  marriage,  to 
prevent  the  settlug  aside  of  such  judgment 

[Ed.  Note.— For  otlier  cases,  see  Marriage,  Ooit  Dig.  f  3^.] 

8.  Mabbiaoi  ^>60(3) — Acttok  to  Set  AsxDK-^uBienionoR— Statdtb. 

Code  Olv.  Proc.  1  1742,  permits  an  action  to  set  aside  a  marriage  by  a 
woman  married  under  the  age  of  sixteen  years.  Section  1743  provide  for 
an  action  to  procure  a  Judgment  declaring  a  marriage  contract  void  and 
aunulllDg  the  marriage  for  certain  specified  causes.  Held,  that  a  court 
of  equity  was  without  jurisdiction  of  an  action  to  annul  a  marriage  be- 
tween two  persons  of  fuU  age,  souud  mind,  without  living  husband  or 
wife  and  free  from  Incapacitating  physical  defects,  in  which  none  of  the 
causes  spedfied  in  section  1743  were  averred  by  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Marriage,  Cent  Dig.  1  127J 

9.  JuDOiiENT  *=»48J>— Vacation— Wawt  or  Jubisdictiok. 

Want  of  Jurisdiction  may  be  raised  directly  or  collaterally,  either  from 
an  Inspection  of  the  record  Itself  when  offered  In  behalf  of  the  party 
claiming  under  It  or  upon  extmneous  proof. 

[Ed.  Note.— For  other  cases,  see  Judgment  Cent  Dig.  {}  ^E4,  025.] 

Appeals  from  Special  Term,  Rensselaer  County. 

Action  to  set  aside  judgment  by  Eleanor  H.  Davidson  against  Louis 
H.  Ream.  Fran  an  order  resettling  an  order  (97  Misc.  Rep.  89,  161 
N.  Y.  Supp.  73),  which  ord«  as  resettled  set  aside  and  vacated  a  }\idg' 
ment  annulling  a  marriage  between  the  parties,  and  from  an  order  de- 
nying defendants'  nrotion  for  a  rehearing  on  the  ground  of  newly  dis- 
covered evidence,  defendant  a{^>eals.  Affirmed. 


See,  also,  98  Misc.  Rep.  72,  162  N.  Y.  Supp.  174;  175  App.  Div. 
760,  162  N.  Y.  Supp.  375. 

Aimied  before  KELLOGG,  P.  J.,  and  LYON,  WOODWARD, 
COCHRANE,  and  SEWELL,  JJ. 
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Arthur  L.  Andrews,  of  Albany  {Lindlcy  M.  Garriscm,  of  New  York 
City,  of  counsel),  for  a{»eUant. 
Edgar  T.  Brackett,  of  Saratoga  Sfvii^,  for  respondent. 

WOODWARD,  J.  [1]  The  action  in  which  these  motions  have 
been  made  and  decided  was  instituted  in  November,  1911.  They  have 
been  argued  at  the  same  term  of  couit,  and  may  properly  be  disposed 
of  in  a  single  opinion.  There  is  much  in  the  affidavits  before  the 
court  upon  the  several  motions  which  tends  to  dissipate  tfie  theory  that 
the  plaintiff  is  a  wronged  woman,  or  that  she  has  any  claims  upon  a 
court  of  equity ;  but  none  of  these  things  affords  any  justification  for 
the  reversal  of  the  orders  here  on  appeal.  Whatever  might  be  the  dis- 
position of  this  court,  if  considering  an  application  of  the  plaintiff  for 
equitable  relief,  the  situation  here  is  that  the  plaintiff  is  asking  to  be 
relieved  from  a  judgment  which  was  procured  in  a  court  of  equity, 
where  that  court  was  without  jurisdiction  to  act  The  lack  of  jurisdic- 
tion makes  the  original  judgment  and  the  record  of  its  action  utterly 
void  and  unavailable  for  any  purpose,  and,  while  the  plaintiff  might 
rely  upon  this  situation,  she  is  at  liberty  by  a  more  direct  and  summary 
proceeding  to  have  the  judgment  set  aside  and  vacated,  and  this  right 
is  not  affected  by  the  fact  ^at  this  application  is  made  before  a  differ- 
ent justice  from  the  one  who  presided  at  the  time  the  ju<^ment  was 
granted.  Kamp  t.  Kamp,  59  N.  Y.  212,  216,  217,  218,  and  authorities 
there  cited. 

[2, 1]  The  application  in  the  case  now  before  us  is  not  to  reverse 
the  judgment  of  the  court,  or  to  consider  the  merits  of  the  controversy, 
but  to  prevent  the  enforcement  or  recognition  of  a  void  jut^ment 
(Kamp  V.  Kamp,  supra) ;  and  the  fact  liiat  the  plaintiff  was,  in  form 
at  least,  the  moving  party  in  the  original  action,  does  not  e?top  her 
from  invoking  the  aid  of  this  court.  Wherever  there  is  want  of  au- 
thority to  hear  and  determine  the  subject-matter  of  the  controversy, 
an  adjudication  upcm  the  merits  is  a  nullity  and  does  not  estop  even  an 
assenting  party.  Matter  of  Will  of  Walker,  136  N.  Y.  20,  29,  32  N. 
E.  633,  and  authority  there  cited ;  Risley  v.  Phoenix  Bank  of  City  of 
New  York,  83  N.  Y.  318,  337,  38  Am.  Rep.  421;  O'Donoghue  v. 
Boies,  159  N.  Y.  67, 98, 99, 53  N.  £.  537,  and  authorities  cited. 

[4]  The  history  of  this  litigation  is  so  fully  covered  by  the  able  and 
learned  opinion  of  the  court  below  that  it  seems  unnecessary  to  go  into 
it  further,  except  to  point  out  that  the  Court  of  Appeals  has,  in  an 
opinion  rendered  since  the  motion  was  decided,  held  squarely  that  a 
common-law  marriage  is  valid  in  the  state  of  New  York,  and  was  at  the 
time-  this  marriage  was  contracted  (Matter  of  Zi^ler  v.  Cassidy's 
Sons,  220  N.  Y.  98,  111,  113  N.  E.  553) ;  and  the  facts  which  are  now 
before  the  court  plainly  show  that  there  was  a  valid 'marria^  between 
the  partiu.  Both  the  plaintiff  and  defendant  were  over  21  years  of 
age  at  the  time  of  this  marriage,  and  no  legal  impediment  to  the  con- 
tracting of  a  marriage  on  the  part  of  ettiier  of  them  is  suggestedv 
They  became  engaged  to  marry  within  the  state  of  New  York ;  they 
made  arrangements  to  go  fnxn  the  state  of  New  York  into  the  ad- 
joining state  of  New  Jersey  for  a  marriage  ceren^ony ;  they  went  into 
New  Jersey  and  apparently  made  an  effort  in  good  faith  to  have  a 
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ceremonial  marriage,  and  a  ceremoi\ial  marriage,  evidenced  by  a  cer- 
tificate in  due  form,  was  performed  by  one  who  is  conceded  to  have  had 
the  general  powers  necessary  to  such  a  ceremony ;  and  the  only  defect 
in  the  marriage  which  is  suggested  is  that  the  parties,  though  trying 
to  procure  a  marriage  license,  as  provided  by  the  laws  of  New  Jersey, 
failed  to  secure  the  proper  license.  After  this  ceremony  was  perform- 
ed, the  parties  returned  to  New  York,  cohabited  as  man  and  wife, 
and  mutually  introduced  each  other  as  husband  and  wife  to  many 
people,  both  in  the  states  of  New  York  and  New  Jersey.  It  is  true 
that  the  plaintiff  in  her  complaint  alleges  that : 

"Neither  the  plaintiff  nor  tbe  defendant  desired,  Intended,  or  contemplated 
a  coniuion-law  marriage,  and  did  not  undertake,  enter  Into,  or  contract  a  oom- 
raon-Iaw  marriage." 

But  the  history  of  this  litigation,  and  the  fact  that  the  court  had  no 
jurisdiction  of  an  action  to  set  aside  a  valid  marriage,  does  not  justify 
the  conclusion.  What  the  parties  actually  did,  not  what  the  designing 
and  deluded  plaintiff  says,  is  the  ccmtroUing  element,  and  it  is  not  to  be 
doubted  that  the  conduct  of  the  parties,  under  all  the  drcumstances, 
resulted  in  a  common-law  marriage  within  the  state  of  New  York, 
regardless  of  the  effect  of  the  New  Jersey  statute.  Assume  for  the 
moment  tiiat  the  ceremony  was  utterly  void.  That  could  have  no  af- 
firmative effect ;  it  was  merely  as  if  no  ceremony  had  been  pronounced. 
It  took  nothing  from  the  intent  of  the  parties  to  enter  into  the  mar- 
riage relation.  That  intent  was  formed  in  the  state  of  New  York.  It 
is  conceded  that  there  was  an  en^gement  which  would  have  given  rise 
to  an  action  for  breach  of  prcunise  if  the  defendant  had  failra  to  per- 
form. They  went  into  the  state  of  New  Jersey,  and,  we  may  assume, 
took  an  action  looking  to  the  consummation  of  the  engagement — the 
intent  to  marry.  They  came  back  into  the  state  of  New  York  with  no 
intent  of  not  being  married;  they  publicly  assumed  the  relations  of 
husband  and  wife;  they  cohabited  and  introduced  each  other  as 
husband  and  wife  to  many  relatives  and  friends;  and  this  clearly  con- 
stituted a  common-law  marriage  within  the  state  of  New  Yoric  These 
facts  were  not  disclosed  in  the  pleadings  in  the  original  action,  and  no 
cause  of  action  known  to  the  laws  of  this  state  was  pleaded.  To  per- 
mit the  judgment  to  stand  is  to  give  countenance  to  a  proceeding  which 
cannot  be  justified  upon  any  sound  code  of  ethics,  or  connderations  of 
public  policy ;  we  cannot  permit  our  courts  to  become  the  mere  auxili- 
aries of  those  who  make  use  of  the  forms  of  law  to  indulge  their  pas- 
sions. Conceding,  therefore,  that  the  plaintiff  appears  in  the  proceeding 
as  a  mere  adventuress,  and  that  she  is  not  entitled  to  equitable  consid- 
eration, she  is  yet  asking  this  court  to  do  what  the  court  might  proper^ 
ly  do  upon  its  own  motion  (Davidsburgh  v.  Knickerbocker  Life  Ins. 
Co.,  90  N.  Y.  526,  529,  530),  and,  as  it  leaves  the  parties  exactly  where 
they  were  at  the  time  the  original  action  was  instituted,  we  may  assume 
that  no  legal  wrong  will  befall  either  of  them. 

[6,  81  Tne  common-law  marriage  which  would  thus  exist  in  the 
state  of  New  York  must  be  presumed  to  have  resulted  equally  in  the 
state  of  New  Jersey,  which,  being  one  cd  the  original  states,  is  presum- 
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ed  to  have  the  same  common  taw  as  ourselves;  and  section  11  of  chap- 
ter 274  of  tfie  Laws  of  1910  of  the  state  of  New  Jersey  provides  that: 

"Nothing  in  this  act  contained  shall  be  deemed  or  taken  to  render  any 
commoD-law  or  other  marriage,  oQienirlse  lawful,  Inralld  br  reeaoa  ot  the 
teUure  to  take  out  a  Ueoose  as  taeteln  provided." 

It  is  thus  clear  that  the  only  objection  urged  against  the  validity  of 
the  marriage  between  the  parties  is  without  force,  and  that  the  judg- 
ment in  the  original  action  has  no  legitimate  foundation,  while  the  mat- 
ters pointed  out  by  the  learned  court  at  Special  Term  at  folios  1236, 
1239,  1^5,  and  1296  might  properly  be  considered  in  connection  with 
the  recent  rulings  of  the  court  in  Matter  of  John  Palmieri,  176  App. 
Div.  58,  162  N,  Y.  Supp.  799.  There-  can  be  no  doubt  that  the  ong- 
inal  judgment  would  not  have  been  entered  had  the  court  been  prop- 
erly advised  of  the  true  facts  in  the  case,  and  it  is  due  to  the  dignity 
of  this  tribunal  that  the  order  appealed  from  be  aflPirmed. 

[7, 8]  This  view  of  the  case,  of  course,  makes  it  unnecessary  to  con- 
sider seriously  the  appeals  from  the  orders  denying  the  motions  for  a 
rehearing  on  the  ground  of  newly  discovered  evidence,  and  the  motion 
for  a  resettlement  of  the  order.  If  the  conduj:t  of  the  plaintiff  has 
been  such  as  justifies  the  granting  of  a  divorce,  there  is  nothing  to 
prevent  the  defendant  coming  into  the  courts  of  this  state  and  main- 
taining his  action ;  but  such  conduct  is  not  available  to  the  defendant 
in  this  action  to  prevent  .the  setting  aside  of  a  judgment  secured 
through  an  imposition  upon  the  court,  and  in  which  the  court  did  not 
have  jurisdiction.  There  is  no  general  equitable  jurisdiction  to  set 
aside  marriages.  The  power  to  deal  with  matrimonial  actions  must 
be  found  in  the  statutes.  Stokes  v.  Stokes,  198  N.  Y.  301.  304,  91  N. 
E.  793;  Walter  v.  Walter,  217  N.  Y.  439,  111  N.  E.  1081.  And  we 
know  of  no  provision  of  the  Code  of  Civil  Procedure  (see  section  7, 
Domestic  Relations  Law)  which  permits  of  an  action  to  annul  a  mar- 
riage between  two  persons  of  full  age,  sound  mind,  without  living 
husband  or  wife,  and  free  from  incapacitating  physical  defects.  Sec- 
tion 1742  of  the  Code  of  Civil  Procedure  permits  of  an  action  by  a 
woman  married  under  the  age  of  16  years,  and  section  1743  pro- 
vides for  an  action  to  procure  a  judgment,  declaring  a  marriage  con- 
tract void  and  annulling  the  marriage  for  certain  specified  causes,  but 
among  these  there  are  none  covered  by  the  pleadings  in  tiie  original  ac- 
tion, and  die  express  mention  of  these  specified  catises,  of  course, 
operates  to  exclude  all  others.  The  rule  is  established  that: 

"A  court  authorized  by  statute  to  entertain  jurlsdictloD  In  a  particular  case 
onlT.  it  It  undertakes  to  exercise  the  power  and  Jurisdl<^kHi  conferred  In  a 
case  to  which  the  statute  baa  no  apiflieatlcHi,  acquires  no  Jnrladlction,  and 
Its  Judgment  is  a  nnlllty,  and  will  so  he  treated  whcm  it  comee  In  question,  ei- 
ther directly  or  coUateraUy."  O'Donoghue  t.  Boles,  1B9  N.  T.  87,  99,  S3  N. 
£.  037.  640,  and  authorities  there  cited. 

[8]  This  is  exactly  the  situation  presented  here.  The  cause  of  ac- 
tion attempted  to  be  asserted  in  the  action  is  not  one  of  those  which  is 
enumerated  in  the  Code  of  Civil  Procedure,  and  the  plaintiff  in  tiiat 
action  might,  if  she  chose,  proceed  exactly  as  though  no  judgment  had 
m  form  been  entered.  She  has  chosen  to  proceed  directly  by  motion 
104N.X.S.— 66 
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in  the  .action,  and,  no  matter  what  her  conduct  may  have  been,  she  is 
entitled  to  the  order  of  this  court,  not  because  of  any  equitable  consid- 
eration for  her,  but  because  the'judgment  does  not  rest  upon  jurisdic- 
tional facts — because  she  has  not  been  deprived  of  her  marital  rights 
by  due  process  of  law.  *^The  want  of  jurisdicticm,  which  is  a  pure  ques- 
tion of  law,  may  always  be  asserted  and  raised  directly  or  collaterally, 
either  from  an  inspection  of  the  record  itself  when  offered  in  behalf 
of  the  party  claming  under  it,  or  upon  extraneous  proof,  which  is  al- 
ways admissible  for  that  purpose  (O'Donoghue  v.  Boies,  supra) ;  and 
misconduct  does  not  deprive  people  of  their  equal  rights  under  the 
law.  The  plaintiff  here,  if  as  bad  as  she  has  pleaded  herself,  supple- 
mented by  the  affidavits  of  those  who  have  sought  to  prevent  the 
granting  of  the  order,  is  still  entitled  to  her  rights  under  the  law.  As 
Lord  Qiatham  has  so  well  said: 

"In  his  perwn,  though  he  were  the  worst  of  men,  I  costrad  for  the  safety 
and  Becurtty  of  the  best;  and,  God  forbid,  my  Lords,  that  there  Rhould  tie 
a  power  In  this  country  of  measuring  the  dvil  rl^ts  of  the  suhject  by  his 
moral  -ebaracto:,  or  by  any  other  rule  but  the  fixed  laws  of  the  laxkL"  Oele- 
b rated  Speeches  of  Chatham,  Burke  and  Erskiue,  pp.  24,  25. 

The  orders  ^ipealed  from  should  be  affirmed,  with  costs.  All  o>n- 
cur;  KELLOGG,  P.  J.,  in  result 


PEOPLE  ex  reL  TTNG  v.  PRENDERGAST,  City  Comptroller,  et  aL 
(Supreme  Court,  Special  Term,  New  Xorlc  County.    December  19,  1916.) 

1.  Mtkiccpai.  OoBPOBATxoifB  4s»162(7>-*-Appbdtax.  am  8ai.abt  BXJDOn—lMO- 

iflLATiTK  Acnow— Bkcobd. 

Record  of  proceedings  of  Board  of  Aldermen  held  to  show  an  afflrma- 
tlve  approval  of  salary  budget  recoramendcd  by  board  of  estimate  and  ap- 
portioament  except  certain  Items  specifically  reduced,  equtralent  to  lesls- 
latlTe  action  fixing  sudd  salaries. 

[Bd.  Note.— For  other  cases,  see  Municipal  OorpontUoos,  Csnt  Dig.  i 

mi 

2.  MUNICIPAI.  OOBPOBATIONS  4a»ltt2(7> — ^AFPBOTAX.  Ot  SiXUT  BUDGET — ^IdHl- 

IBLATITE  ACTIOIT  07  BOABD  Or  AUIESUEK — ^"FlX." 

The  adoption  by  board  of  aldermen  at  salary  budget  indniUng  apedflc 
salary  Items  recommended  by  board  of  estimate  and  apportloninait. 
punraant  to  Greater  New  York  Charter  (Laws  190L.  e.  486)  |  226,  is  suft- 
dent  legislative  action  to  "fix!'  such  salaries  as  required  by  section  Sd,  and 
It  Is  not  necessary  to  pass  a  separate  resolution  fixing  each  salary,  nor 
is  any  particular  form  required,  except  that  the  record  be  specific  and 
action  thereon  clearly  Indicated ;  the  legtslattve  power  of  the  board  ot 
aldermen  in  such  matters  being  limited  to  approval  or  reduction  of  the 
budget  recommended  and  the  scheme  being  to  give  the  board  of  estimate 
and  apportlcmment  the  fullest  control  of  financial  nmtters. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f 
866. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 

nx.] 

3.  Municipal  CoapoBATioNs  €=^164 — Reduction  or  Saubieb— Discbiuina- 

UON. 

A  reduction  in  salaries  of  veterans  holding  mimldpal  office  la  nor  a 
dlscilmlnatioD  within  meaning  ct  Civil  Service  Law  (ConsoL  Laws,  c,  7) 
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II  21.  32,  and  ODast  art.  S,  {  9.  icMsg  prefeiwice  In  appointment  and 
iwomotion  to  veterans,  unless  such  lednctton  does  not  apply  to  all  In 
tbe  same  grade  or  class. 

[Ed.  Note. — For  oUier  cases,  see  Munldpal  Corporations,  Cent  Dig. 
■  H  370,  8T1.] 

4,  Municipal  Cobpoeatioits  «=3l64 — Reduction  of  Salaeim— Bffkctino 

DiBCHASOI. 

A  icdnctlon  in  salaries  of  Teterans  holding  municipal  oOlce  does  not 
effect  ft  complete  or  partial  discharge  iHrohiblted  by  Civil  Service  Law,  H. 
21,  22.  and  Const  art  6,  |  9,  except  upon  the  preferment  of  charges  and 
after  bearing. 

red.  Note.— For  oOier  cases,  see  Unnidpal  Corporations,  Cent  Dig.  8S 
370,  371.] 

5.  MUNICIPAI.  COKPOBATIONS  ^=»164 — ^IteDUOTION  OF  SaLAHIBS— PEBFKBXNCK 

TO  VsnR&ire— STATon. 

The  prefwence  In  appolntniaits  and  iffomotl«u  allowed  to  v^vram  Iqr 
Civil  Service  Law.  H  21,  22,  and  Const  art  5»  |  0.  does  not  require  that 
all  other  salaries  in  the  department  or  bureau  be  reduced  before  reducing 
the  veterans*  salaries  Cor  reasons  of  economy,  since  no  statute  so  provides, 
and  the  court  cannot  legislate  on  the  snbject;  and  since  a\ich  a  require- 
ment would  Interfere  with  the  discretion  given  the  board  of  estimate  and 
apportionment  in  CMitroUing  expenditure  of  dty  funds. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations.  Cent  Dig.  89 
870,  371.] 

9.  Municipal  Cobporations  ®=s>63(1) — Beduction  of  Satabieb — Judicial  In- 
quiet  INTO  Motive. 

The  court  cannot  inquire  Into  motives  of  board  of  estimate  and  board  of 
aldermen  in  reducing  salaries  where  tbey  had  power  to  Cake  the  action 
complained  of. 

[Ed.  Note. — For  other  eases,  see  Municipal  Gorporatlona,  Gent  Dig.  || 
155,  1381,  1879.] 

Applicatioti  for  mandamus  by  C.  Rockland  Ty^  f^mst  William  A. 
Prendergast,  Comptroller  of  the  City  of  New  York,  and  others. 
Denied. 

Motion  by  the  rdator  for  a  writ  of  mandamus  peremptory  or  alter- 
native, directing  the  preparation  and  certification  of  a  pay  roll  for  the 
payment  of  the  relator's  salary  as  secretary  in  the  office  of  the  depart- 
ment of  taxes  and  assessments  of  the  city  of  New  York,  for  the  month 
of  May,  1916,  at  tiie  rate  of  $4,500  per  annum,  and  for  the  preparation 
and  certification  of  a  supplerltentary  pay  roll  for  the  arrears  in  salary 
claimed  to  be  due  relator  in  said  position  for  the  months  of  January, 
February,  March,  and  April,  1916. 

Judgment  affirmed  164  N,  Y.  Supp.  1106. 

Davis,  Donohue,  Thompson  &  Dietz,  of  New  York  City,  for  relator. 
Lamar  Hardy,  Corp.  Counsel,  of  New  York  City  (Elliot  &  Benedict, 
of  New  Yoric  City,  of  counsel),  for  respondents. 

SHEARN,  J.   This  is  an  application  by  the  relator,  a  Civil  War 

veteran,  for  a  writ  of  mandamus  directing  the  respondents,  composing 
the  board  of  taxes  and  assessments  of  the  city  of  New  York,  to  prepare 
and  certify  a  pay  roll  for  the  month  of  May,  1916,  for  the  payment  of 
relator's  salary  as  secretary  of  the  board  of  taxes  and  assessments  at 
the  rate  of  $4,500  per  annum,  and  forward  the  pay  roll  to  the  municipal 
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civil  service  commission,  to  be  certified;  and  directing^  the  comptroller 
to  audit  and  pay  the  salary  accordingly.  The  relator  has  occupied  his 
official  position  for  many  years,  and,  as  is  evidenced  by  the  resolution 
of  the  board  of  taxes  and  assessments,  urging  the  continuance  of  lus 
salary,  is  a  faithful  and  valued  public  servant.  For  several  years  past 
the  relator's  salary  has  been  at  the  rate  of  $4,500  per  annum.  The 
board  of  estimate  and  apportionment,  after  consideration  hy  its  sub- 
ordinates and  its  budget  committee,  decided  that  the  secretarial  service 
of  the  board  of  taxes  and  assessments  was  being  overpaid,  and  deter- 
mined to  reduce  same.  Accordingly,  in  the  schedules  annexed  to  the 
budget  for  the  year  1916,  duly  adopted  by  the  board  of  estimate  and 
apportionment  and  transmitted  to  the  board  of  aldermen,  appropriation 
was  made,  relating  to  the  department  of  taxes  and  assessments  for  the 
position  of  secretary,  occupied  by  the  relator,  as  follows:  "Personal 
Service,  Salaries,  Regular  Employes.  150.  Administration.  *  *  • 
Secretary,  $3,500."  Provision  was  also  made  in  said  budget  schedules, 
relating  to  the  department  of  taxes  and  assessments,  account  No. 
150,  for  the  position  of  assistant  secretary  at  a  salary  of  $3,200  per  an- 
num, and  other  provisions  relating  to  die  department  of  taxes  and  as- 
sessments were: 

"Deputy  tax  commissioner,  $3,200;  depoty  tax  ccnnmlasloner,  8  at  $2,880; 
deputy  tax  commlsBloner,  7  at  $2,640 ;  deputy  tax  eommlssloDer,  2S  at  $2,^0l" 

Annexed  to  and  made  a  part  of  the  budget  was  a  resolution,  a  portion 
of  which  recommended  to  tiie  board  of  aldermen — 

"that  the  poBltlooB  and  grades  of  posttlons  appearing  In  the  sGbeduIes  under 
the  classiacatlon  Tersonal  Serrlce,'  *  *  *  be  established  in  the  dUEnent 
boards,  offices,  bureaus  and  departmeuts  of  the  city  or  county  governments  for 
the  number  of  lucumbeots  shown  In  said  sdiedulee,  except  that  In  all  cases 
where  a  position  or  grade  of  position  has  previously  been  established  for 
an  unlimited  number  of  incumbents,  or  for  a  number  of  incumbents  greater 
than  the  number  shown  in  said  schedule,  nothing  in  this  resolution  contained 
Shan  be  de^ed  to  reduoe  the  number  oC  incnmlwita  prBTion^  aoOiorised.'' 

The  finance  committee  of  the  board  of  aldermen  made  a  report  to 
the  board,  which  recommended,  among  other  things,  that  the  following 
resolution  be  adopted : 

"Resolved  that  the  board  of  aldermen  hereby  approves  of  and  concurs  In 
the  following  resolution  adopted  by  the  board  of  estimate  and  apportionment 
in  connection  with  the  budget  for  1916,  excepting  so  much  thereof  as  relates 
to  the  following  items:  •  •  •  D^rtment  of  Taxes  and  Assessments 
Deptity  tax  commissioner,  $3,250;  deputy  tax  commissioner,  8  at  $23S0:  dep- 
uty tax  commissioner,  7  at  ^,640;  -^smty  tax  commissioner,  23  at  $2,^." 

Included  in  the  items  recommended  by  the  finance  committee  for 
disapproval  was  the  aforesaid  standardization  resolution  of  the  board 
of  estimate  and  apportionment,  to  which  the  finance  committee  propos- 
ed an  amendment.  The  report  of  the  proceedings  of  the  board  of 
aldermen  show  that  before  taking  action  on  said  report  consideratiwi 
was  given  by  the  board  of  aldermen  to  several  supplementary  resolu- 
tions presented  by  members  of  the  board,  and  votes  taken  thereon'(none 
of  which  affects  the  relator's  position  or  salary),  and  that: 

"The  vice  chairman  then  put  the  question  whether  the  board  would  agree 
to  accept  said  raiwrt  and  adopt  the  xescAntloa  amotding  the  resolution  yss* 
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seated  by  the  board  ot  «stliiiate  and  aw^ttSxmmeat  In  oonnectlon  wltb  tbe 
budget  for  191^  rutins  to  posltloos  and  grades,  beretofore  printed,  wblch 
wan  decided  In  tba  afflrmatlTe  by  tbe  fi>U<mlng  vote:  Afflrmattret  64.  Nega< 
UTe, 

The  ordinance,  entitled  "The  Budget  for  1916,"  is  numbered  605 
and  is  in  the  following  form:  First  appears  the  resolution  of  the  board 
of  estimate  and  apportionment  making  the  budget  and  <^ropriatii^ 
the  amounts  shown  in  the  various  general  schedules  annexed,  signed 
by  the  members  of  the  board  of  estimate  and  apportionment,  and  dated 
October  30,  1915;  then  follows  the  resolution  oi  the  board  of  alder- 
men, dated  November  29,  1915,  certified  by  the  city  clerk  to  have  been 
in  the  following  form: 

"BescdTed  tbat  the  budget  for  1916,  as  subniltted  to  the  board  of  aldermen 
by  the  board  of  estimate  and  apportionment,  be  and  the  same  Is  bereby  re- 
duced and  amended  as  follows  [then  follows  62  reductions]." 

Next  there  appears  the  certificate  of  the  acting  city  cletk  as  follows ; 

*Tbe  foregoing  resoluttoo  was  recelred  from  his  honor  the  mayor  Decem- 
ber 14,  1916,  dlsai^nroTing  all  tbe  amendments  and  reductloos  made  by  tbe 
board  of  aldermen,  therefore  the  said  tbe  budget  for  1916  becomes  effective  as 
adopted  and  sobmitted  the  board  of  estimate  and  apportionment  to  tbe 
board  <tf  aldermen.  Dated  December  24,  1915." 

FinaUy,  the  ordinance  concludes: 

"The  foregoing  budget  for  1910,  having  been  considered  and  fvproved  by 
the  board  of  aldermen,  by  resoluUon  passed  at  a  stated  meeting  of  the  board 
of  aldmnen  hdd  on  tbe  twenty-Dlnth  of  November,  nineteen  hundred  and 
fifteen,  we^  the  undersigned,  the  mayor,  comptroller  and  dty  derk,  have  here- 
unto signed  our  names,  and  do  hereby  certl^  to  the  said  the  budget  lor 
1916,  In  pursuanoe  of  section  226  of  the  ameaded  Greater  New  York  Charter. 
I>ated  December  24, 191&  Jcbn  Purroy  Mltciiel,  Mayor.  Wm.  A.  Prendergast, 
Ccnnptroller.   Frank  J.  Goodwin,  Deputy  and  Acting  CLty  drak." 

[1]  The  reason  for  setting  out  these  proceedings  at  such  length 
is  that  the  relator  claims  that  as  the  ordinance  merely  purports  on  its 
face  to  embody  reductions  made  by  tfie  board  of  aldermen  in  the  budget 
as  proposed,  it  does  not  appear  that  there  was  any  affirmative  action 
adopting  the  budget  which  csm  be  held  to  be  equivalent  to  the  legisla* 
tive  act  of  fixing  any  salary,  and  particularly  the  salary  of  this  relator 
as  reduced  in  the  budget.  It  is  entirely  clear  from  the  record  of  pro- 
ceedings above  quoted  that  the  board  of  aldermen  did  affirmatively 
approve  of  the  budget,  and  each  and  every  item  therein  contained,  ex- 
cept 62  items  not  affecting  the  relator.  Moreover,  as  the  only  power 
of  the  board  of  aldermen  is  to  reduce  items  recommended  by  the  board 
of  estimate  and  apportionment,  and  as  the  ordinance  on  its  face 
shows  that  the  board  of  aldermen  took  affirmative  action  in  relation 
to  the  budget  and  to  the  full  extent  of  its  power,  it  may  be  fairly  held 
that  the  ordinance  on  its  face  shows  that  the  board  of  aldermen  ap- 
proved the  budget,  except  as  in  the  resolution  expressly  specified. 
Further,  and  irrespective  of  the  face  of  the  ordinance  constituting  the 
official  and  duly  adopted  budget,  the  proof  submitted  by  the  relator, 
as  well  as  that  by  the  respondents,  establishes  that  the  board  of  alder- 
men C  'A,  by  a  s^uratc  and  specific  resolution,  expressly  adogt  the  re- 
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port  of  its  finance  committee  which,  with  certain  exceptions  and  amend- 
ments, recommended  the  adoption  of  the  budget  one  of  the  items  of 
which  ^cified  the  relator's  reduced  salary. 

[2]  The  relator's  main  contention,  however,  is  that  the  adoptimi  of 
the  budget,  pursuant  to  section  226  of  the  charter,  is  not  tantamount 
to  the  legislative  act  of  fixing  a  salary  in  the  exercise  of  the  power 
conferred  by  section  56  of  the  charter.  Section  56  provides  in  part  as 
follows : 

"  •  •  ♦  Exc^t  as  In  thia  section  otherwise  provided  It  shall  be  the 
dutr  of  the  Board  of  Aldermen,  upon  the  recmnmendation  of  the  Board  of 
Estimate  and  Apporttonment,  to  fix  the  aaiary  oi  erery  aOiixT  or  penon  whose 
cxKupensatlon  Is  paid  out  of  the  dty  treasury  otter  than  dav-laboren,"  etc: 

Seizing  upon  what  is  claimed  to  have  been  held  by  the  Appellate  Di- 
vision in  Lyons  v.  City  of  New  York,  82  App.  Div.  306,  81  N.  Y.  Supp. 
1079,  and  People  ex  rel.  Collins  v.  Aheam,  120  App.  Div.  95,  104  N. 
Y.  Supp.  860,  "that  the  inclusion  of  salary  items  in  the  budget  is  not  a 
fixing  of  an  individual's  salary,"  the  learned  counsel  for  the  relator 
jumps  to  the  ccmclusion  that  where  an  individual  salary  is  recommend* 
ed  by  the  board  of  estimate  to  be  reduced  and  the  amount  of  the  sal- 
ary as  reduced  is  specifically  stated  in  the  budget,  and  tiie  board  of 
aldermen  thereafter  affirmatively  approves  the  recommendation  and 
adopts  the  report  of  the  board  of  estimate,  the  individual's  salary 
has  not  been  fixed  by  the  board  of  aldermen  because  the  salary  item 
was  included  in  the  budget.  This  appears  to  be  not  CMily  unreasonable, 
but  a  forced  and  unwarranted  inference  concerning  the  two  decisions 
above  referred  to. 

In  the  Lyons  Case  the  plaintiff  was  one  of  the  medical  officers  of  the 
fire  department.  Prior  to  1898  his  salary  was  $2,000  a  year.  The 
board  of  commissioners  of  the  fire  department  prior  to  January  1, 
1898,  included  in  their  estimate  of  the  expenses  for  that  year  an  item 
of  $9,000  for  three  medical  officers,  one  of  whom  was  the  f^aintiff, 
coupled  with  a  resolution  to  the  effect  that  "the  foregoing  estimate, 
amounting  to  $2,633,469,  is  adopted  as  the  sum  of  money  which  will 
be  required  for  the  expense  necessary  to  the  administration  of  the  fire 
department  of  the  city  of  New  York  for  the  year  1898,"  which  estimate 
was  adopted  by  the  board  of  estimate  and  apportionment  It  does  not 
appear  whether  any  action  was  taken  by  the  board  of  aldermen,  but  it 
was  merely  held  that  the  inclusion  of  this  group  item  on  December  23, 
1897,  relating  to  the  year  1898,  could  not  in  any  way  affect  the  salary 
to  which  the  plaintiff  was  entitled  during  the  year  1897,  and  thus  per- 
mit the  plaintiff  to  take  advantage  of  a  section  of  the  charter  effective 
January  1,  1898,  providing  that  the  compensation  of  the  members  of 
the  imiformed  force  of  the  fire  department  of  the  consolidated  city  shall 
be  and  remain  fixed  at  the  amount  which  they  were  severally  receiv- 
ing, or  entitled  to  receive,  prior  to  the  taking  effect  of  the  act  In  die 
course  of  the  opinion  the  court  said,  entirely  by  way  of  obiter: 

"Not  only  this,  iHit  an  estlnuite  of  amounts  to  be  paid  to  an  officer  for 
an  ensnlog  year,  coupled  with  action  by  proper  authorities,  to  the  md  that 
such  aiQounts  may  be  raised.  Is  Insaffident,  In  the  absence  of  a  statute  fixing 
the  salary,  upon  which  to  predicate  either  an  Increase  or  decrease  at  bis 
■alary.  Befi»e  that  can  be  dtme  some  specific  definite  action  must  be  taken 
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to  accomplish  tbe  desired  purpose,  which  must  be  assented  to  by  tbe  proper 
anthorltles  upon  the  one  hand  and  the  otflcer  upon  the  other." 

This  oWter  dictum,  made  in  the  course  of  an  ofMnion  upon  such  a 
state  of  facts  as  above  set  out,  clearly  has  no  force  as  applied  to  the 
situaticm  in  the  case  at  bar,  where  the  individual  salary  item  of  the 
relator,  because  effecting  a  diange,  was  specifically  set  forth  in  the 
budget  as  a  reconunendation  of  the  board  of  estimate,  and  was  affirm* 
atively  approved  and  adopted  by  the  board  of  aldermen. 

In  the  Collins  Case  the  relator  undertook  to  justify  an  allegation 
in  his  petition  "that  the  board  of  aldermen  duly  ratified,  approved,  and 
confirmed  the  act  of  said  president  of  the  borough  in  creating  the  said 
bureau  of  highways  and  appointii^  the  said  James  G.  Collins,  the  rela- 
tor herein,  as  the  head  of  said  bureau"  by  extracts  from  the  budget, 
in  which  there  appeared,  under  the  head  "President  of  the  Borough  of 
Manhattan/'  "Bureau  of  Highways,"  and  other  bureaus,  with  a  gross 
item  for  salaries ;  and  the  rdator  atigued  that,  inasmuch  as  the  buidget 
was  made  up  in  this  manner^  this  was  an  establishment  of  the  bureau 
of  highways  by  the  duly  authorized  authority  in  whom  was  vested  the 
power  to  create  bureaus.   Mr.  Justice  Clarke  said : 

"This  IB  an  assumption  for  which  we  find  no  authority.  In  dealing  with 
the  budget  the  matters  considered  are  flnandal,  not  l^lslatlve.  As  it  has 
been  held  that  the  inclusion  of  salary  Items  In  the  budget  Is  not  a  fixing  of  an 
IndMduars  salary  (Lyons  t.  CSty  of  N.  Y.,  82  App.  IHt.  30S,  81  N.  T.  Supp. 
1019),  80  the  allnsioa  to  these  bureaus  ft>r  the  men  purpose  of  Identtflcation 
Is  not  the  ex«atloo  at  the  bnraau  ot  the  kind  meant  by  law,  flztng  and  de- 
fining  the  status  of  the  head  thereof." 

Here  again  the  statements  in  the  opinion  must  be  interpreted  in  the 
light  of  me  specific  contention  before  the  court  and  the  fa^ts  upon 
which  the  contention  was  based.  In  the  Collins  Case  the  learned  court 
was  not  dealing  with  the  question  whether  a  salary  had  been  fixed  as 
provided  by  law,  but  with  the  far-fetched  contention  that  the  mention 
of  a  bureau  in  the  budget,  with  a  gross  item  for  salaries,  constituted 
the  creation  or  establishment  of  the  bureau  by  the  board  of  aldermen. 
Clearly  the  creation  of  a  bureau  is  not  a  financial  matter,  and  this  nat- 
urally led  to  the  court's  remark  that  "in  dealing  with  the  budget  the 
matters  considered  are  financial,  not  legislative."  That  is,  of  course, 
true  as  a  rule,  but  it  by  no  means  follows  that  where  a  financial  mat- 
ter, requiring  legislation,  is  specifically  included  in  the  budget  and  is 
acted  upon  by  the  board  of  aldermen,  the  latter  body  has  not  legislated 
simply  because  its  action,  which  otherwise  would  clearly  be  legislative, 
happened  to  be  (and  was  as  a  matter  of  fact  very  appropriately)  in- 
cluded in  the  budget.  That  this  view  of  the  matter  is  sound  seems  to 
be  clearly  indicated  by  the  more  recent  opinion  of  the  Appellate  Divi- 
sion, in  which  the  learned  Justice  who  wrote  the  opinion  in  the  Collins 
Case  concurred,  namely,  I^zinsk  v.  City  of  N.  Y.,  163  App.  Div.  423, 
148  N.  Y.  Supp.  808.  The  court,  through  Laughlin,  J.,  said: 

"While  ordinarily,  as  we  held  in  People  ex  rel.  Collins  v.  Ahearn.  120  Ajjp. 
Dir.  96,  104  N.  Y.  Sui^.  860,  the  action  of  the  board  of  aldermen  In  passing 
upon  the  annual  estimates  is  not  legUlatlve^  yet  oa  the  &cta  here  presented, 
white  ft  was  ttie  duty  of  the  board  of  estimate  and  apporttimment  and  board 
ot  aldwmen  to  provide  In  the  annual  estimates  tor  the  salarien  and  onnpeiir 
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BatUm  fixed  by  the  GooBtltutlon  or  67  rtatote  and  lior  tke  nUiiea  and  oon- 
pensaUon  fixed  their  Joint  action  wblch  tb^  intended  to  ooidiinie,  and 
they  were  not  confined  to  any  particular  fOTm  or  procedure  in  refixlng  salarteB, 
It  was,  I  think,  within  tlidr  prorlnoe,  the  annual  eathnates,  to  reduce  sala- 
ries which  It  was  within  their  authority  to  fix.  It  la  &  reasonable  construction 
of  the  annual  recommendation  of  the  beard  of  estimate  and  ai^rtlMunent  in 
submitting  estimates  to  the  board  of  aldermen,  In  and  by  wblch  It  recom- 
mends the  raising  of  funds  by  taxation  for  the  purpose  of  paying  salaries 
or  the  compensation  of  positions  at  a  rate  lower  than  that  Uieretc^ore  pre- 
scribed, that  it  consUtutes  a  recommendation  to  the  board  of  alderm«i  for 
the  reduction  of  such  salaries  or  compensation,  and  on  such  recommeodatlOQ 
receiving  the  approval  of  the  board  of  aldermen,  I  am  of  opinim  tiiat  the 
salary  or  compensation  Is  reduced  accordingly." 

Hie  idea  that  a  separate  resolution  must  be  introduced  in  and  adopt- 
ed by  the  board  of  aldermen,  and  necessarily  separate  and  apart  from 
the  consideration  of  the  budget,  before  any  salary  can  be  said  to  have 
been  legally  fixed  by  the  board  of  aldermen,  does  not  commend  itself. 
When,  an  official's  salary  has  been  originally  fixed  by  the  board  of  al- 
dermen in  pursuance  of  law,  and  the  board  of  estimate  recommends  in 
writing  that  the  specific  salary  be  changed,  no  particular  form  is  re- 
quired, either  for  the  board  01  estimate  in  making  its  reconunemktion 
or  for  the  board  of  aldermen  in  adopting  and  approving  the  recom- 
mendation and  thus  fixing  the  salary.  There  is  no  prohibition  against 
including  the  recommendation  in  the  budget  or  including  the  appro^-al 
in  a  resolution  approving  the  budget.  Indeed,  the  budget  is  the  natural 
place  for  the  recommendation.  If  the  matter  of  fixing  salaries  were 
necessarily  the  subject  of  hundreds  of  separate  resoluticms  independent 
of  the  budget,  the  board  of  estimate  would  not  be  able  intelligently  to 
make  the  apportionment  and  appropriations  which  the  budget  is  sup- 
posed to  contain.  All  that  is  necessary  is  that  the  recommendation  be 
specific  and  the  action  thereon  cjearly  indicated. 

Furthermore,  in  discussing  this  matter  of  the  authority  of  the  board 
of  aldermen  to  "legislate"  on  the  matter  of  salaries,  there  should  be 
borne  in  mind  the  very  limited  jurisdiction  of  that  body.  It  can  only 
act  upon  the  recommendation  of  the  board  of  estimate  and  apportion- 
ment, and  when  it  acts  the  onl^  official  action  permitted,  other  than  an 
a[^roval  of  the  recommendation,  is  a  reduction  in  the  salary  recom- 
mended. This  is  a  pretty  limited  field  of  "legislation"  where  there  is 
no  power  of  initiation  and  no  power  to  change  the  recommendation 
except  to  reduce  it.  The  scheme  of  the  charter  is  to  commit  not  only 
the  initiation,  but  also  the  fullest  control  of  all  of  the  city's  financi<d 
matters  to  the  board  of  estimate  and  apportionment,  limited  only  by 
the  power  of  the  board  of  aldermen  to  curb  extravagance  by  reducing 
the  appropriations  recommended  by  the  board  of  estimate.  Accord- 
ingly the  relator's  contention,  when  analyzed,  appears  to  be  merely  a 
matter  of  form  instead  of  substance. 

[3,  4]  It  is  further  urged  on  behalf  of  the  relator  that  the  reduction 
of  relator's  salary  violates  sections  21  and  22  of  the  Civil  Service  I*aw 
and  section  9  of  article  5  of  the  Constitution.  The  argument  is  two- 
fold: 

First,  it  is  claimed  that  a  reduction  of  salary  is  a  discriminatioa 
against  an  employe,  and  effects  a  partial  discharge,  and  that  because 
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(as  held  in  Matter  of  Stutzbach  v.  Coler,  168  N.  Y.  416,  61  N.  E.  697) 
a  veteran  of  the  Civil  War  cannot  be  remoyed  without  the  preferment 
of  charges  and  a  hearing,,  any  reduction  in  the  salary  of  a  veteran  is 
ill^al.  A  reduction  of  salary  is  not  a  discrimination,  and  could  not 
be  a  discnmination,  unless  there  were  several  in  one  grade  or  class  and 
the  reduction  did  not  apply  to  all.  A  reduction  of  salary  e£Eects  nei- 
ther a  complete  nor  a  partial  dischatge,  unless  the  salary  is  reduced 
below  a  proper  living  wage,  and  there  is  no  such  claim  in  this  case. 
[6]  Second,  as  stated  in  the  brief  submitted  in  behalf  of  the  relator: 

"It  Is  the  relator's  contention  that  If,  from  reasons  of  economy,  expenditures 
must  be  reduced,  the  Constitution  and  statutes  require  that  a  preference  be 
fftven  a  veteran,  and  other  salaries  must  be  reduced  before  the  veteran's  can 
be  dimlnl^ed.  *  *  *  It  is  contended  that  all  other  salaries  In  the  bureau 
or  departowDt  must  be  reduced  before  for  reasons  of  economy,  a  veteran's 
salary  can  be  reduced.** 

No  statute  so  provides.  Section  21  of  the  Civil  Service  Act,  which 
once  provided  that  in  cities  of  the  first  class,  if  the  position  held  by  an 
honorably  discharged  soldier,  shall  become  unnecessary  or  be  abolished 
for  reasons  of  economy,  or  otherwise,  he  shall  not  be  discharged  from 
the  public  service,  but  shall  be  transferred  to  any  branch  of  the  city 
service  for  such  duty  in  that  service  as  he  may  be  fitted  for,  receiving 
the  same  compensation  as  before.  That  was  coiistrued  in  the  Stutz- 
bach Case  so  as  to  hold  that  the  removal  by  the  comptroller  of  the  city 
of  New  York  of  a  veteran  in  the  finance  department,  in  which  place 
others  were  employed  who  were  not  veterans,  in  order  to  reduce  its 
expenses  to  the  amount  appropriated  therefor,  without  stated  charges 
made  against  him  for  incompetency  or  misconduct  and  a  hearing  given 
to  him  on  due  notice,  is  illegal,  although  he  was  the  least  efficient  man 
in  his  bureau.  But  ^e  position  held  b^  the  relator  has  not  been  abol- 
ished for  reasons  of  economy  or  otherwise,  nor  has  the  rdator  been  dis- 
charged from  the  public  service. 

Furthermore,  the  particular  provision  of  law  referred  to  in  the 
Stutzbach  Case  was  repealed  by  chapter  15  of  the  Laws  of  1909  (Con- 
sol.  Laws,  c.  7).  The  preference  allowed  veterans  under  both  the  Con- 
stitution and  the  Civil  Service  Act  is  a  preference  in  appointments  and 
promotions.  It  is  very  desirable  to  enforce  both  in  letter  and  spirit  the 
preferences  in  appointments  and  promotions  tfiat  have  very  properly 
been  accorded  to  honorably  discharged  soldiers  and  sailors,  but  the 
court  has  no  right  to  legislate  on  the  subject.  If  a  board  had  three 
secretaries  of  the  same  grade,  one  of  whom  was  a  veteran  and  two  of 
whom  were  not,  and  for  motives  of  economy  only  the  salary  of  the 
veteran  was  reduced  and  the  salaries  of  the  two  nonveterans  were 
maintained,  there  would  be  strong  ground  for  contending  that  a  dis- 
crimination had  been  established,  one  whidi  would  not  only  be  violative 
of  the  spirit  of  the  Civil  Service  Law,  but  would  constitute  a  misde- 
meanor. No  such  situation  exists  in  this  case.  But  to  hold  that,  in 
order  to  effect  economy  in  a  great  city  bureau,  every  salary  must  be  re- 
duced before  that  of  a  veteran  can  be  reduced,  certainly  requires  legis- 
lative sanction.  Many  illustrations  of  the  strange  results  which  would 
follow  an  a^lication  of  this  principle  readily  come  to  mind.  The  moat 
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serious  consequence  wotild  be  taking  out  o£  the  hands  of  the  board  of 
estimate  ftnd  apportionment  the  discretion  that  has  been  reposed  in  it 
to  determine  how  the  funds  of  the  city  shall  be  spent  so  as  to  obtain 
for  the  city  the  best  results  in  service.  The' tendency  of  the  decisions 
is  rightly  £^inst  any  such  weakening  of  the  power  of  the  board  of  es- 
timate (see  Peo0e  ex  ret  Plancon  v.  Prendergast,  219  N.  Y.  252,  114 
N.  E  433. 

[6]  The  relator  claims  in  paragraph  20  of  his  petition  that  tiie  ac- 
ti<«i  of  the  respondents  in  reducing  his  salary  was  for  the  purpose  of 
bringing  about  his  resignation.  Tlus  is  a  mere  conclusion,  and  there  is 
no  evidence  whatever  to  support  the  allegation,  but  if  there  were,  the 
court  would  not  inquire  into  the  motives  of  the  board  of  estimate  and 
the  board  of  aldermen  so  long  as  they  had  the  power  to  take  the  action 
complained  of.  People  ex  tel.  Brown  v.  Sutton,  3  App.  Div.  440,  39 
N.  Y.  Supp.  492.  As  intimated  above,  if  the  reduction  necessarily  ef- 
fected the  relator's  retirement,  the  situation  would  be  different,  and 
the  case  would  be  one  for  an  alternative  writ  But  no  such  case  is  pre- 
sented. The  relator  has  been  guilty  of  unexplained  laches  in  this  pro- 
ceeding whidi  would  justify  the  denial  of  the  application,  but  the  de- 
cision is  not  based  on  that  ground.  For  the  reasons  above  stated,  the 
application  for  a  writ  of  mandamus,  dther  peremptory  or  alternative, 
is  denied  with  $10  costs. 


MANNIX  T.  FROST,  Public  Safety  Com'r,  et  aU 
(Snpieme  Oonxt,  Special  Tenn,  Albany  Cfflml^.  M87  10^  1^17.) 

1.  Food         Poxjob  Pown-^AUi  or  Uax. 

That  mlUi  has  be«i  sold  loose  or  dipped  from  caiu  for  over  60  years 
does  not  warrant  InJuiictioD  to  restrain  ^oroement  ot  order  pndilbltiiiiE 
sale  of  milk  In  snch  a  way,  U  the  public  health  demands  the  enforcemwt 
of  the  <vder. 

[Ed.  Note:— Ftff  other  cases,  see  Food,  Cent  Dig.  H  h  2*1 

2.  iNmnonoN  «=»16— PiirinNTB  Litb— Bxibtenok  or  Othek  Rkmkdt. 

An  Injunction  pendente  lite  will  not  ordtnailly  be  awarded  unleaB  plalii- 
tiff  would  fitherwlse  be  left  without  a  remedy. 
[Ed.  Note.—- For  other  cases,  see  Injunction,  Gent  Dig.  1  16.] 

3.  Injunction  ^b145— Penukntb  Lztb— Fleadinos. 

Injunctloa  pendente  Hte  must  de^^end  oitlrely  upon  the  allegations  ot 
the  complaint,  and  the  court  should  not  seek  explanation  oi  the  complaint 
through  affidavits  presented  to  sustain  the  application. 

[Ed.  Mote.— For  other  cases,  see  Injunction,  Cent  Dig.  ||  818.  821.] 

4.  Food  «3>1— Sa£B  or  Hixk— OsnEas— VALinnr. 

An  order  of  a  dty  board  of  health  probiblting  sale  of  loose  or  dii^ped 
milk  Is  not  inconsistent  with  the  Saultnry  Code  authorizing  the  local 
health  oflScer  to  issue  permits  for  sale  of  milk  and  requlilng  the  sale  to 
be  made  under  sanitary  conditions. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent;  Dig.  ^  1,  3.] 

6.  Food  4b>14— Sais  or  Milk— Obdess— Validitt. 

Such  an  order  does  not  prohibit  the  sella*  of  mUk  from  m gaging  In 
his  business,  but  merely  regulates  the  manner  In  ^i^di  he  shall  do  so 
for  purposes  of  sanitation. 

[Bd.  Note.— For  other  cases,  see  Food,  Cent  Dig.  U  10-18.] 

CssFor  othw  OMM  ■••  lUM  topic  a  KBT-NUMBBR  lo  «U  Kay-Haubarad  DUCWta  ft  IndtsM 
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8b  Iirmranoir  4EalOBO^--OiDiB  or  Boud  br  -HiAi/rs— Bxxmxitcx  ov  Otbsb 
Bbmedt. 

loJUBction  will  not  be  granted  pendente  lite  to  restrain  enforcement  of 
order  of  a  board  of  health  prohibiting  sale  of  loose  or  dipped  mllb:,  since 
the  plaintiff  by  violating  the  order  would  have  opportniiity  to  Intapoee 
a  defense  to  it  tn  the  prosecutlOQ. 

[Bd.  Nota— For  other  cases,  see  Injunction.  Gent.  Dig.  |  178.] 

7.  Municipal  CospOBATioifs  'S=»597 — ^Boabds  or  Hbai.tb— Powne. 

The  city  board  of  bealtb  has  power  to  enact  a  sanitary  ordlnanoei  hav- 
ing the  force  of  law  wittiin  its  Juriadlctlon  and  has  siunmary  powers  to 
protect  the  people  of  the  community  against  unsanitary  conditlous. 

rE^d.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  U 
1326,  1354.] 

8.  Statutes  «»241(2) — Constbuction. 

Courts  should  glTe  the  Sanitary  Code,  whose  paipooe  Is  to  protect  tbe 
health  of  the  people,  a  liberal  constmctl<Hi. 

[Ed.  Note— For  other  cases,  see  Statutes,  Cent  Dig.  |  328.] 

9.  HiTITICIFAI.  GOBPOBATIONS  «i=»58I>— "POUOB  POWES"— DBaflNITIOS. 

The  "police  power"  of  the  dty  means  the  power  to  prevent  an  antid- 
pation  of  danger  to  come,  an  active  and  earnest  interest  to  protect  the 
people,  and  in  so  doing  to  curb  and  restrain  the  Individual  tendency. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  SS 
1808.  1319. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Police  Power.]  - 

10.  InjuncrioN  ^=386(1)~8au:  or  Milk. 

A  ml^E  dealer  Is  not  entitled  to  injunction  restraining  enforcement  of 
order  prohibiting  sale  of  loose  or  dipped  milk  on  the  ground  that  it  would 
worlc  lrr^)arable  hardship,  wh^  the  order  was  adopted  in  1916  and 
dealers  were  given  until  April  1, 1917.  to  comply. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  S  IK-l 

11.  Food  «=»!— Taking  Pbopestt  Without  Coupensation— Health  Regu- 
lations. 

Such  order  does  not  deprive  plaintiff  of  his  property  without  Just  ooin> 
pensation. 

[Ed.  Note.— For  other  cases,  see  Food,  Cmt  Dig.  §{  l,  2.] 

12.  OoNBxmmoNAL  Law  ®=»208(6) — Disobiuination— Health  Bequlatjons. 

Such  order  is  not  discriminatory,  since  it  applies  to  all  milk  dealers 
engaged  in  a  similar  business  in  the  same  locality. 

[Ed.  Nota— For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  U  6S1. 
663,667.] 

Injunction  by  Edward  J.  Mannix  against  J.  Sheldon  Frost,  as  Com- 
missioner of  Public  Safety  of  Albany,  and  another.  On  motion  for  in- 
junction pendente  lite.   Motion  denied. 

Louis  F.  O'Neill,  of  Albany,  for  plaintiff. 
Arthur  If.  Andrews,  of  Albany,  for  defendants. 

RUDD,  J.  The  plaintiff  moves,  under  an  order  to  show  cause,  for 
an  injunction  pendente  lite  restraining  defendants  from  enforcing  or- 
der No.  31  of  the  board  of  health  of  the  city  of  Albany,  which  order 
provides  that  no  milk  dealer  shall  sell  loose  or  dipped  milk  in  the  city 
of  Albany  after  April  1,  1917.  The  ground  upon  which  the  motion  is 
based  is  Uiat  the  order  is  unconstitutional  ^d  therefore  void. 
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Hie  complaint  redtes  that  the  pluntiff  for  more  than  20  years  has 
been  a  retaU  dealer  in  milk  and  cream,  and  during  all  of  that  time  has 
sold  such  articles  in  the  citv  of  Albany  at  ret^,  ^id  that  he  has  estab- 
lished a  large  and  profitable  business,  and  that  he  intends  to  continue 
such  business  after  April  1,  1917;  that  he  has  invested  large  sums  of 
money  in  building  up  the  business ;  that  WilHjun  V.  R.  Erving  was 
commissioner  of  publia  safety  of  the  city  of  Albany,  N.  Y.,  who  has 
been  succeeded  by  J.  Sheldon  Frost,  and  who  has  been  substituted  as 
defendant  in  this  action  as  such  commissioner,  and  the  defendant  Ar- 
thur Sautter  is  health  olEcer  of  the  city  of  Albany,  N.  Y. ;  and  that  such 
commissioner  of  public  safety  and  the  health  officer  constitute  the 
board  of  health  of  the  city  of  Albany. 

Pkintiff  alleges :  That  me  defendants  have  assumed  the  authority  to 
grant  or  refuse  licenses  for  the  peddling  or  selling  of  milk  in  the  city 
of  Albany,  and  without  a  license  from  the  said  defendants  the  plaintiff 
cannot  sell  or  deliver  his  milk  in  the  city  withcHit  subjecting  himself 
to  the  liability  of  arrest.  Plaintiff  has  recdved  notice  from  tfie  health 
officer  of  the  city  that  order  No.  31  will  be  enforced  and  that  the  health 
officer  will  refuse  to  grant  a  license  or  permit  to  sell  loose  or  dipped 
milk  in  the  city  after  April  1,  1917.  That  the  penalty  prescribed  tor  a 
violation  of  the  order  is  made  a  misdemeanor.  Plaintiff  alleges  that  the 
order  of  the  board  of  health  violates  the  Constitut4on  of  the  United 
States,  in  that  it  deprives  plaintiff  of  his  property  without  due  process 
of  law,  and  that  it  also  denies  plaintiff  all  the  privileges  and  immunities 
of  citizens  of  the  several  states  of  the  Union ;  that  he  is  thereby  denied 
the  equal  protection  of  the  law ;  and  that  the  order  also  violates  the 
Constitution  of  the  state  for  practically  the  sune  reasons,  as  above 
staged,  and  also  because  it  delegates  to  the  local  board  of  health  judicial 
powers  and  judicial  functions ;  and  that  the  rule  prohibits  the  sale  of  a 
wholesome  article  of  food  not  prohibited  from  sale  by  any  law  of  the 
state  of  New  York.  It  is  also  alleged  that  the  order  is  unconstitution- 
al, in  that  it  is  unreasonable  and  against  public  policy  and  in  restraint 
of  trade,  and  that  it  is  not  a  healdi  regulation  within  the  police  power 
of  the  state.  Plaintiff  alleges  that,  unless  the  defendants  are  enjoined 
from  enforcing  the  order,  he  will  suffer  irreparable  injury  and  dam- 
age, for  which  he  has  no  adequate  remedy  at  law. 

The  defendants  have  filed  an  answer  to  the  complaint,  and  the  ques- 
tion now  is  whether  this  court  will  grant  an  injunction  restraining  the 
enforcement  of  the  order  of  the  board  of  health  pending  the  determi- 
nation of  the  issue  framed  by  the  pleadings. 

The  relief  demanded  is  entirely  injunctive. 

The  order  under  consideration  adopted  by  the  health  department 
reads  as  follows : 

"Order  31." 

"No  milk  dealer  shall  sdl  loose  or  dll^>ed  milk  In  tbe  ctty  of  Albany,  N.  X. 
"This  order  to  take  effect  April  1,  1917. 

"Dated.  December  16,  1916.  Arthur  Sautter,  Health  Of&o». 

**^n>roTe<i  W.  V.  B.  Erving,  Gomralssloaer  of  Public  Safety." 

The  theory  upon  which  the  plaintiff  contends  that  justice  rcqt:ires 
die  isuance  of  an  injunction  restraining  the  enforcement  by  the  health 
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audiorities  of  the  dty  of  Albany  of  the  order  in  ^estion  Ss  that  the 
enforcement  of  the  order  would  cause  plaintiff  irreparaUje  injury, 
that  it  would  prevent  him  from  selling  a  wholesome  article  of  £ood» 
and  that  in  effect  the  order  would  destroy  the  business  of  |dainti0  long 
established  in  the  city  of  Albany. 

Plaintiff  has  a  nulk  route.  The  milk  is  bf ought  fr^m  his  farm 
presumably  in  the  country  to  the  city.  It  is  oontaitied  in  lai^e  cans. 
It  is  ddivered  to  customers  by  dipping  it  from  the  opened  cans  by 
means  of  a  long-handled  dipper,  and  the  piaciotg  of  it  in  the  uncovered 
receptade  of  the  customer. 

[1]  Plaintiff  contends  that  this  has  been  done  for  50  years  in  the 
city  of  Albany.  That,  no  doubt,  is  absolutely  true.  The  question 
is,  not  how  long  it  has  been  done,  but  whether  in  the  doing  of  it 
there  is  a  danger  or  risk  whidi  can  be  avoided,  by  which  the  milk 
thus  exposed  in  the  streets  of  a  city  may  become  contaminated,  as 
is  well  understood  by  those  who  know  and  S4)preciate  the  risks  inci- 
dent to  the  exposure  of  food  to  the  fine  particles  of  dirt  carried  by 
the  wind  in  the  city  streets. 

[2]  Unless  the  plaintiff  is  left  remediless,  unless  his  business  is 
thus  destroyed,  the  court  would  not  in  this  preliminary  stage  of  the 
Utigation  be  justified  in  granting  an  injuncticm.  Equity  should  not  in- 
tervene, laying  its  hands  upon  tiie  property  and  rights  of  the  plaintiff, 
if  there  is  left  to  plaintiff  a  legal  remedy,  or  a  legal  course,  in  which 
and  through  whidi  his  rights  may  be  protected  and  his  property  con- 
served. 

The  plaintiff  calls  the  court's  attention  to  certain  cases  as  authority 
under  which  the  court  is  justified  in  granting  an  injunction  pending 
tiie  determination  of  the  action. 

In  Coler  v.  American  Society  for  Prevention  of  Cruelty  to  Animals, 
122  N,  Y.  Supp.  549,  an  injunction  was  granted  during  tfie  pendency 
of  the  action.  The  theory  upon  which  the  court  acted  was  that  it 
was  its  duty  to  issue  a  preliminary  injunction  when  the  delay  until 
the  trial  would  render  the  injunction  nugatory  in  case  it  was  decided 
that  the  plaintiff  was  correct  in  his  contention.  That  case  was  one 
involving  the  consideratitxi  of  the  constitutionality  of  the  statute  of 
the  state  which  gave  to  the  defendant  the  power  to  Idll  under  certain 
conditions  a  dog  belonging  to  the  plaintiff.  Of  course,  if  the  dog  had 
been  killed  and  the  act  md  been  thereafter  declared  to  be  violative 
of  the  Owistitution,  there  would  be  no  remedy ;  it  not  being  possible 
to  restore  the  life  of  the  dog. 

So  in  the  case  of  Thompson  v.  McClellan,  118  N.  Y.  Supp.  114, 
the  court  held  that  the  enforcement  of  tiie  ordinance  would  mean 
ruination  to  the  plaitrtiff. 

In  Gredinger  v.  Higgins,  139  App.  Div.  606,  124  N.  Y.  Supp.  22, 
the  question  was  as  to  the  right  of  the  commissioner  of  parks  of  the 
borough  of  Bronx  to  demolish  the  building  in  which  the  plaintiff 
had  a  license  to  sell  refre^ments  in  a  park  owned  by  the  city  of  New 
York.  If,  pending  the  determination  of  the  action,  the  building  was 
destroyed,  it  would,  of  course,  leave  the  plaintiff  without  remedy. 

[8]  The  injunctive  relief  here  sought  by  the  plaintiff  must  depend 
entirely  iq>on  tiie  allegations  set  forth  in  the  complaint   These  al- 
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legations  present  for  the  consideration  of  tlw  court  all  'tiiat  tiiere  is 
way  of  contention  on  the  part  of  die  plaintiff.  The  court  should 
not  seek  explanation  of  what  the  complaint  means,  or  elucidation  of 
it  through  a£fidaTits  presoited  to  sustain  the  application  1^  the  plain- 
tiff here  made. 

Upon  the  argument  it  was  agreed  between  the  parties  that  the  order 
in  question  was  the  order  of  board  of  health  and  not  of  the  awn- 
mis  sioner  of  public  safet/,  so  that  no  question  hare  arises  as  to  the 
correctness  ox  the  procedure. 

[4]  The  Public  Health  Law  of  the  state  (Consol.  Laws,  c.  45,  § 
21)  provides  as  follows : 

"Every  •  •  •  locai  board  shall  make  and  publish  from  time  to  time 
all  such  orders  and  regalatlons,  not  Inconsistent  with  the  pr6TlBl<HU  ct  the 
Sanitary  Code,  aa  It  may  deem  neceasary  and  proper  for  the  presoratlon  cS 
life  and  health  and  the  execatlon  and  enforcement  of  tbla  chapter  In  the 
munldpftUty.'* 

The  order  in  question  is  not  inconsistent  with  the  provisions  of  die 
Sanitary  Code. 
The  Sanitary  Code  provides: 

"No  corporation,  a&soclatloD,  firm  or  individual  Bhall  sell  or  offer  for  sale 
at  retail  milk  or  cream  In  any  mimldpallty  without  a  permit  from  the  health 
officer  thereof,  which  ahall  be  Issued  subject  to  aodi  conditions  as  may  be  Im- 
posed by  this  Code  by  the  locsl  health  ofBonr.** 

Also: 

"Mtik  aM4  Oream  to  b«  f  «pt  Oiilv  Under  BotUtary  CondlMont.— No  milk 
or  cream  shall  be  sold  or  for  sale  under  any  C(»dItloiis  wbldi.  In  the 
opinion  of  the  local  health  officer,  are  not  dean  and  sanitary. 

"All  vessels  containing  audi  milk  or  cream  for  sale  Aall,  at  all  times,  be 
covered,  kept  cool  and  so  placed  that  the  contents  will  not  be  exposed  to  snn, 
dost,  dbt.  flies  or  other  Insects," 

Also : 

"The  health  authorities  of  any  munldpallty  may  in  their  discretion  in- 
crease the  stringency  of  these  regulatiooa,  or  add  to  them  in  any  way  not  In- 
consistent with  the  provisions  thereof." 

The  chief  milk  inspector  of  the  city  of  Albany,  John  F.  Miller, 
shows  by  affidavit  that  less  than  one-third  of  the  quantity  of  milk 
consumed  in  the  ci^  daily  is  affected  b^  the  regulation  under  order 
31.  More  than  one-half  of  the  daily  milk  supply  of  the  city  is  sold 
and  delivered  in  bottles  at  the  present  time.  A  large  percentage  of 
adulterated  milk  has  been  shown  by  official  government  inspectiOTi 
in  the  examination  of  loose  or  dipped  milk  obtained  from  the  cans  of 
dealers  delivering  milk  in  that  way.  A  similar  examination  of  samples 
of  bottled  milk  shows  a  small  percentage  of  adulterated  milk.  The 
bacterial  count  of  loose  or  dipped  milk  shows  a  very  much  larger  per- 
centage than  does  the  bottled  milk. 

[5]  The  affidavit  of  the  health  officer  of  the  city  shows  that  a 
permit  will  be  granted  to  the  plaintiff  to  sell  milk  and  cream  in  Al- 
bany after  April  1,  1917,  upon  application  therefor,  subject  to  the 
provisions  of  order  31.  This  means  that  it  is  not  a  regulation  or 
order  which  jHohibits  the  plaintiff  from  sdHng  or  deiinring  null^ 
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and  therefore,  as  is  contended,  prevents  him  from  selling  a  whole- 
some article  of  food,  but  it  does  regulate  the  manner  in  which  he 
shall  sell,  in  substance  providing  that  milk  delivered  from  door  to 
door  in  the  public  streets  of  the  city  shall  not  be  subject  to  contamina- 
tion which  comes  from  its  exposure  on  public  streets  of  a  city,  but 
that  it  shall  be  delivered  in  containers,  which  to  a  degree  at  least 
will  eliminate  and  prevent  the  contamination  to  which  otherwise  the 
milk  or  cream  might  be  exposed. 

The  whole  object  of  the  law  and  of  the  regulation,  and  the  effect 
of  the  le^slaticoi,  and  the  purpose  of  the  Agriculture  Department  and 
the  municipal  government,  is  not  only  to  see  that  the  milk  comes  to 
a  proper  standard,  that  it  is  placed  in  vessels  or  containers  which  are 
clean,  but  that  it  shall  be  finally  delivered  to  the  actual  consumer  as 
free  from  contamination  and  deleterious  substances  as  it  is  possible. 

The  health  officer  shows,  by  affidavit  here  presented,  that  in  his 
opinion  loose  or  dipped  milk  taken  from  40  quart  cans,  in  accordance 
vrith  die  practice  prevailing  in  the  city  of  Albany  by  the  plaintiff  and 
some  other  dealers,  because  of  die  exposure  necessarily  incident  to 
the  uncovering  of  the  can  each  time  the  milk  is  dipped  therefrom  is 
not  a  method  which  is  clean  or  sanitary. "  It  also  appears  from  an  af- 
fidavit here  presented  that  21  cities  in  the  state  of  New  York,  and  a 
great  many  cities  throughout  the  other  states  of  the  Union,  axe  oper- 
ating under  an  ordinance  and  regulation  prohibiting  the  sale  of  loose 
or  dipped  milk,  and  under,  in  fact,  an  ordinance  or  regulation  simUar 
to  the  one  in  question. 

It  seems  that  among  our  neighbors  in  the  city  of  Schenectady, 
whidi  in  recent  years  has  come  to  be  a  large  city,  there  has  been  in 
operation  and  effect  since  the  1st  day  of  July,  1915,  a  regulation  sim- 
ilar to  order  31.  It  also  appears  trom  the  affidavit  of  the  chief  milk 
inspector  of  the  city  of  Schenectady  tiiat  all  of  the  dealers  in  milk 
who  had  sold  loose  or  dipped  milk  previous  to  the  Schenectady  ordi- 
nance of  July,  1915,  continued  business  and  operated  under  the  ordi- 
nance with  tfie  new  regulation,  and  no  one  of  which  dealers  by  rea- 
son of  such  regulation  retired  from  business. 

Tlie  fact  that  tfie  plaintiff  alleges  in  his  complaint  that  he  will  suf- 
fer great  or  irreparable  injury,  unless  such  allegation  is  supported  by 
the  facts,  is  not  sufficient  to  warrant  this  court  in  granting  the  injunc- 
tive relief.  The  contention  by  plaintiff  that  the  sale  of  loose  or  dip- 
ped milk  is  not  prohibited  by  any  law  of  the  state  is  certainly  ques- 
tionable, in  view  of  the  quotation  above  made  from  the  Sanitary 
Code,  which  was  adopted  by  the  public  health  council  of  the  state, 
for  that  Code  clearly  prohibits  the  sale  of  milk  or  cream  in  contain- 
ers which  in  the  opinion  of  the  local  health  officer  are  not  clean  and 
sanitary,  and  it  also  further  provides  that  vessels  containing  milk 
or  cream  for  sale  shall  at  all  times  be  kept  covered,  kept  cool,  and  so 
placed  that  die  contents  will  not  be  exposed  to  son,  dust,  flies,  or  other 
insects. 

[t]  It  is  not  entirely  essential,  in  order  that  the  rights  of  the  plain- 
tiff may  be  ^t>tected,  that  a  court  of  equity  should  pass  upon  the 
constitutionality  of  the  order  in  question.  The  plaintiff  has  a  right 
to  test  this  matter  in  a  court  of  law.  A  violation  of  the  ordinance  by 
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him  would  soon  a£^>rd  him  in  a  court  of  law  an  opportunity  to  obtain 
the  relief  which  he  here  seeks  by  a  determination  as  to  whether  the 
order  is  constitutional  or  otherwise.  Complete  relief  would  be  secured 
to  the  plaintiff  by  making  a  defense  in  an  action  for  the  enforcement 
against  him  of  the  penalty  f  cff  the  sale  by  him  of  milk  wi&out  a  license. 
Courts  ordinarily  do  not  restrain  the  prosecution  at  law. 

Justice  Chester,  in  Schulz  v.  City  of  Albany,  27  Misc.  Rep.  51,  57 
N.  Y.  Supp.  963,  affirmed  42  App.  Div.  437,  59  N.  Y.  Supp.  235,  held 
that  an  equitable  action  brought  to  restrain  the  city  from  c<mstructing 
a  sewer  by  virtue  of  what  was  claimed  to  be  an  illegal  city  ordinance 
would  not  lie  until  such  illegality  had  been  determined  at  law.  Nu- 
merous cases  are  found  in  the  books  to  the  same  effect. 

The  question  fairly  presented  to  the  court  upon  the  motion  made  for 
an  injunction,  as  to  the  reasonableness  of  order  31,  is  here  under  con- 
sideration. The  regulation  does  not  prohibit  the  sale  of  milk ;  it  only 
regulates  the  manner  in  which  it  shall  be  distributed.  The  effort  is 
entirely  in  keeping  with  the  serious  and  intelligent  effort  which  is  being 
made  in  every  direction  to  protect  and  guard  the  lives  and  health  of 
the  people  in  the  congested  centers  of  population. 

The  largest  percentage  of  milk  consumed  is  that  furnished  to  infants, 
who  are  the  most  susceptible  to  the  results  of  unsanitary  conditions  and 
environment. 

There  are  to-day  regulations  in  force  in  every  city  in  the  land  which 
during  the  early  years  of  the  last  generation  were  unheard  of  and 
would  have  then  been  considered  unnecessary  and  unreasonable.  That 
which  is  required  to-day  as  essential  may  have  been  among  the  nones- 
sentials of  yesterday. 

The  regulation  is  not  in  the  interest  of  any  particular  bottle  or  con- 
t^ner;  it  simply  prohibits  the  exposure  of  milk  distributed  at  the 
houses  of  the  people  along  the  city  streets,  to  the  end  that  the  milk  de- 
livered will  come  to  the  customer  in  practically  the  same  sanitary  ren- 
dition as  when  it  left  the  farm. 

The  fact  that  plaintiff  has  delivered  milk,  and  has  been  permitted 
to  deliver  milk,  dipped  and  loose  from  40  quart  cans  for  so  many 
years  to  so  many  customers,  is  not  at  all  controlling. 

The  standard  of  milk  is  specified  under  the  law.  Constant  inspec- 
tion is  being  made  to  see  that  such  standard  prevails.  The  cleanliness 
of  the  can  or  container  is  specified;  milk,  exposed  to  the  dirt,  dust, 
and  flies  which  are  necessarily  incident  to  the  city  streets  upon  which 
traffic  is  constantly  increasing,  may  entirely  overcome  and  render 
nugatory  these  preliminary  efforts  which  mav  have  hesa  made  to  ren- 
der the  character  of  the  milk  pure  and  wholesome.  It  has  been  held 
that  it  was  proper  to  delegate  such  a  power  to  the  health-regulatii^ 
authorities  of  a  municipality. 

[7]  The  city  board  of  health  has  power  to  enact  a  sanitary  ordinance 
having  the  force  of  law  within  the  jurisdiction  of  the  board.  Polinsky 
v.  People,  73  N.  Y.  65.  A  board  of  health  is  clothed  under  the  law 
with  summary  powers  to  protect  the  people  of  a  commimity  as  against 
conditions  which  affect  the  health  and  lives  of  the  community.   In  Peo- 
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tion  183  of  the  Sanitary  Code  of  New  York  City,  which  provides  that 
no  person  shall  receive  or  have  in  his  possession  any  receptacle  which  is 
used  in  the  transportation  or  delivery  of  milk  or  cream  which  has  not 
been  washed,  or  which  is  unclean  in  any  way,  is  a  fair,  reasonable,  and 
appropriate  exercise  of  the  police  power  of  the  city  in  its  general 
scope. 

[8]  The  intention  of  that  section  of  the  Sanitary  Code  is  to  protect 
the  health  of  the  people,  and  the  courts  should  give  to  such  an  ordinance 
a  liberal  interpretation. 

The  recent  decision  in  People  ex  rel.  Schulz  v.  Hamilton,  97  Misc. 
Rep.  437,  161  N.  Y.  Supp.  425,  is  a  judicial  interpretation  of  a  rule 
promulgated  by  the  commissioner  of  public  safety  in  the  city  of 
Rochester  imposing  as  a  condition  for  the  issuance  of  a  license  to  sell 
milk  in  the  city  the  requirement  of  a  blood  test,  to  ascertain  whether 
or  not  the  proposed  licensee  may  be  a  carrier  of  typhoid  fever  germs. 
It  was  there  held  that  this  test  was  but  one  of  the  precautions  deemed 
necessary  to  provide  for  the  people  of  the  city  a  pure  and  wholesome 
supply  of  milk  and  cream,  free  from  disease  germs.  This  precaution 
was  evidently  in  anticipation  of  the  dangers  of  an  epidemic  to  which, 
without  the  precautionary  measure,  the  people  might  be  subjected. 
The  court  held  that  it  was  fully  as  important  that  the  commissioner  of 
public  safety  should  anticii>ate  dangers  to  public  health  and  provide 
against  them,  as  to  take  any  steps  after  the  disease  has  come  to  eradi- 
cate the  conditions. 

[9]  The  "police  power"  of  a  city  means  a  power  to  prevent,  an  an- 
ticipation of  danger  to  come,  an  active  and  earnest  interest  to  protect 
the  people,  and  in  so  doing  to  curb  and  restrain  the  individual  tendency. 

Modem  bacteriological  research  has  made  it  possible  for  us  to  un- 
derstand and  know  the  cause  of  disease,  and  the  science  of  preventive 
medicine  has  developed  to  an  extent  and  to  a  degree  of  efficiency  hereto- 
fore unknown  in  the  world.  Within  a  comparatively  rtctot  period  of 
time,  the  world  has  learned  the  cause  of  yellow  fever  and  of  ^{^us 
fever,  and  the  dai^ers  to  the  peojrfe  from  a  contaminated  water  or 
milk  supply.  We  have  recently  learned  of  the  possibilities  of  the  trans- 
mission of  poisons  which  inoculate  the  htunan'  system  with  germs  of 
diseases  carried  by  flies  and  other  insects. 

As  has  been  before  stated,  other  municipalities  have  taken  precaution- 
ary measures,  through  the  authorities  vested  with  such  responsibility, 
and  the  city  of  Albany  should  be  no  exception  to  the  rule,  which  is  the 
result  of  modem  and  skillful  recognition 'of  conditions  and  of  dai^ers 
against  which  the  people  by  right  should  be  protected. 

[10]  The  order  in  question  was  adopted  in  191S.  The  milk  dealers 
of  the  city  were  given  until  April  1,  1917,  that  they  might  provide 
themselves  with  the  implements  for  the  doing  of  the  business  of  the  de- 
livery of  milk  in  the  streets  of  Albany  in  accordance  with  the  provi- 
sions of  the  order  in  question.  There  is  no  hardship  to  plaintiff.  It 
means  simply  that  the  milk  or  cream  delivered  by  him  must  be  cov- 
ered. It  must  tu>t  be  dipped  and  exposed  to  the  air.  A  large  number 
of  milk  dealers  in  this  city  are  already  serving  the  people  with  milk 
thus  protected. 

164  N.X.S,— ©7 
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[11,  12]  Plaintiff's  business  is  not  ruined.  There  is  and  can  be  no 
irreparable  damage.  His  property  is  not  taken  without  compensation. 
The  same  rule  applies  to  him  as  to  others  engaged  in  a  similar  busi- 
ness in  the  same  locality.  From  any  and  all  angles,  there  seems  to  be 
no  question  but  what  the  board  of  health  acted  well  witliin  the  scope  of 
its  authority  and  wisely.  The  precautionary  step  taken  by  the  board  of 
health  should  be  commended  by  the  courts,  as  it  no  doubt  will  be  ap- 
proved by  the  people. 

The  motion  for  an  injunction  pending  the  determination  of  this  ac- 
tion is  denied,  with  costs. 


(Supreme  Court,  jl^ipeUato  DlTisUni,  Second  Department.  May  11.  191T.) 

1.  GBUaiTAL   Ii&W  4S»631(4) — ^BTlDSnCX-— OOHFESSIOir — VOLUNTAKT  ClIAmAC- 

TCB. 

In  a  prosecution  for  abductiton,  wbere  the  people  called  a  stenographer 
who  bad  taken  notes  of  a  coDversatlon  between  the  sheriff  and  defendant 
and  she  product  and  swore  to  the  correctness  of  a  transcript  of  her 
notes,  defendant  should  have  been  afforded  an  c^portunity  to  cros:;- 
examlne  the  witness  to  ascertain  whether  or  not  the  so-called  confessloD 
WRs  a  Toluntary  l^al  confession.  ^ 

[Ed,  Note.— Ftor  other  cases,  see  Criminal  Law,  Cent  Dig.  S|  1216, 1217.] 

2.  CanaNAt.  Law  9»104tt(l) — Appbax — ^RESKBVATioit  or  Gbounds  of  Bsview 

— Objkction  to  Confession. 

Defendant's  requests  to  tlie  court  to  try  out  the  Issue  as  to  whether  or 
not  "this  was  a  legal  voluntary  confession,"  and  to  have  opportunity  to 
cross-examine  a  witness  to  ascertain  as  to  whether  or  not  It  **was  a  voi- 
UQtarj'  legal  confession,"  together  with  objections,  were  auffieient  to  pro- 
tect defendant's  rights. 

r&kU  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  8  2654.] 

Putnam  and  niomaa,  JJ.,  dissenting. 

Appeal  from  Westchester  County  Court. 

Joseph  Pecoraro  was  convicted  of  abduction,  and  he  appeals.  Re- 
versed, and  new  trial  brdered. 

Argued  before  JENKS.  P.  J.,  and  THOMAS,  MILLS,  RICH,  and 
PUTNAM,  JJ. 

Humphrey  J.  Lynch,  of  White  Plains,  for  appellant. 

Thomas  A.  McKennell,  Asst.  Dist.  Atty.,  of  New  York  City  (Ue 
Parsons  Davis,  Dist.  Atty.,  of  White  Plains,  on  the  brief),  for  the 
People. 

JENKS,  P.  J.  The  defendant  was  tried  for  abduction,  and  con- 
victed. At  the  outset  of  trial,  the  people  called  a  stent^apher  who  had 
taken  notes  of  a  conversation  between  the  sheriff  and  the  defoidant 
She  produced  and  swore  to  the  correctness  of  a  transcript  of  her  notes, 
and  finally,  after  objections  and  discussion,  the  "confession"  was  ad- 
mitted in  evidence.  Before  it  was  received,  in  addition  to  several  ob- 
jections, the  defendant's  counsel  had  asked  the  court  "at  this  time  to 

^ssTor  otbw  c«iw  Ma  um«  topic  *  KET-NUMBBR  In  all  K*r-Mambn«a  DtiflMa  ft  Indm 
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try  out  the  issues  as  to  whether  or  not  this  was  a  legal,  voluntary  con- 
fession," and  for  an  opportunity  "to  cross-examine  this  witness  to  as- 
certain as  to  whether  or  not  it  was  a  voluntary,  legal  confession." 
Exceptions  had  been  taken  to  the  refusals  of  the  court 

[1]  I  am  of  opinion  that  these  exceptions  should  be  sustained,  and 
that  a  new  trial  should  be  ordered.  People  v.  Fox,  121  N.  Y.  449,  24 
N.  E.  923 ;  People  v.  Rogers,  192  N.  Y.  331-334, 85  N.  E.  135,  15  Ann.' 
Cas.  177;  Ommumwealth  v.  Culver,  126  Mass.  464;  Biscoe  v.  State, 
67  Md.  6,  8  Atl.  571.  Prof.  Wigmore,  in  his  work  on  Evidence  (section 
861),  states: 

"In  determining  adnalsslblUty,  the  judge  must  hear  the  defendant's  evidence 
ilncludlDg  evidence  from  croes-examlnation  of  the  prosecutJon's  wltnesaei) 
upon  the  Issue  of  vtdunt&rlnesa," 

[2]  I  think  that  the  objections  or  requests  were  sufficient  to  protect 
the  rights  of  the  defendant  in  this  respect.  Thus  in  People  v.  Rogers, 
supra,  when  the  court  discussed  the  rule,  Willard  Bartlett,  J.,  for  the 
court,  says  (192  N.  Y.  346,  85  N.  E.  140,  15  Ann.  Cas.  177) : 

*Tbe  record  contains  no  sui^estlon  of  any  offer  In  behalf  of  the  defendant  to 
prove  any  circumstances  tending  to  show  that  the  confpsslon  was  Improperly 
obtained  or  any  request  on  bis  part  to  be  allowed  to  give  evidence  on  the  sub- 
ject. In  other  words,  he  did  not  Invoke  the  role  laid  down  in  the  cases  dted." 

Error  came  into  existence  when  the  court  received  the  confession 
irrespective,  of  the  sui>sequent  course  of  the  trial.  People  v.  Fox, 
supra,  121  N.  Y.  454,  24  N.  E.  923;  Commonwealth  v.  Culver,  supra. 
126  Mass.  466,  a  case  approved  and  cited  in  both  Rogers'  Case  and 
Fox's  Case,  supra. 

There  are  other  rulings  of  the  court  that  are  not  beyond  criticism. 
Notably,  the  talk  between  the  defendant  and  Miller  might  have  been 
competent  after  testimony  of  the  defendant  as  to  the  defendant's  con- 
versation with  Joyce. 

The  judgment  of  the  County  Court  of  Westchester  County  is  revers- 
ed, and  a  new  trial  is  ordered. 

MILLS  and  RICH,  JJ.,  concur. 

PUTNAM,  J.  (dissenting).  The  court  no  doubt  erred  in  not  hear- 
ing defendant's  proofs  on  the  competency  of  the  proffered  confession. 
But  the  real  point  here  is:  Was  the  confession  obtained  by  fear  or 
threats  so  as  to  be  inadmissible?  I  think  this  was  not  shown;  indeed, 
it  was  negatived  by  defendant  himself,  who  was  asked : 

"Did  yon  make  a  voluntary  statement  to  the  sheriff?  Whatever  you  said 
to  him  yon  said  willingly,  dldnt  you?  •   •   *  A.  Why,  yes." 

The  charge  also  submitted  to  the  jury  this  question  of  obtaining  the 
confession.  Hence,  as  on  the  proofs  there  was  not  ground  to  exclude 
this  confession,  the  initial  ruling  should  not  be  regarded  as  reversible 
error.  Therefore,  under  section  542  of  the  Code  of  Criminal  Proce- 
dvarCf  I  would  affirm  the  conviction. 


THOMAS,  J.,  concurs. 
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GALLAGHER  T.  SURPLESS  et  at 


(Snpreme  Court,  Appellate  Dlvisfon.  Second  D^wrtment.   May  4,  191TJ 

L  OoBTS  «=»19(>— Taxation — Waivee. 

Where  both  parties  noticed  case  for  trial,  and  tbe  case  was  necenarHr 
on  the  calendar  for  fire  terms,  and  a  trial  was  not  had  as  tbe  court  ot 
Its  own  motion  continued  the  case,  and  finally  defendant's  motim  for 
Judgment  on  the  pleadings  was  granted,  and  Judgment  had  accordlnglf, 
defendants  did  not  thereby  forf»t  costs  that  bad  accrued  to  the  prevail- 
ing party  consisting  of  costs  before  and  after  notice  ot  trial  and  term  Uu. 
[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  f  762.] 

2.  Costs  <S=>157 — Taxation— 'I'mai.  Fbk. 

A  trial  fee  of  an  issue  of  law  should  not  be  taxed. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent.  Dig.  Sf  613-^7J 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Thomas  O'Rourke  Gallagher  against  Abner  C.  Surpless 
and  another.  Judgment  for  defendant,  and,  from  an  ordo"  deny- 
ing his  motion  for  retaxation  of  costs,  plaintiff  appeals.  Judgment 
modified. 

See,  also,  163  N.  Y.  Supp.  551. 

Aiifued  before  JENKS.-  P.  J.,  and  THOMAS,  MILLS,  RICH,  and 

PUTNAM,  JJ. 

Thomas  O'Rourke  Gallagher,  of  New  York  City,  in  pro.  per. 
Frederick  A.  Keck,  of  Brooklyn,  for  respondent  Surpless. 
Fred  L.  Gross,  of  Brooklyn,  for  respondent  James  M.  Gallagher. 

PER  CURIAM.  [1,  2]  Both  parties  noticed  the  case  for  trial,  ami 
there  were  proceedings  thereafter  for  the  purposes  of  trial,  and  the 
case  was  necessarily  on  the  calendar  for  five  terms.  A  trial  was  not 
had,  as  the  court  of  its  own  motion  continued  the  case.  Thereupon 
the  defendants'  motion  for  judgment  on  the  pleadings  was  granted 
at  Special  Term,  and  judgment  had  accordingly.  The  defendants  did 
not  thereby  forfeit  costs  that  had  accrued  to  the  prevailing  party. 
They  have  taxed  costs  before  and  after  notice  of  trial,  term  fees,  and 
trial  fee  of  an  issue  of  law.   The  trial  fee  should  not  be  taxed. 

The  judgment  should  be  modified  accordingly,  without  costs  of 
the  appeal. 


Wills  €=>2S9 — Probate — PaESDMPxiON — Rroularttt. 

Though  a  win  bears  no  clause  of  attestation,  and  tbe  xrltnesses  are- 
dead,  OD  proof  ot  the  handwriting  of  testator  and  witnesses,  there  Is,  In  a 
court  of  probate,  a  preaumptlon  of  execntioD  ia  oouforadty  with  the 

statute. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Di«.  ffi  653-061.] 
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In  the  matter  of  proving  the  will  of  Marx  Nathan  Rosenthal,  de- 
ceased.   Probate  decreed. 

Gustav  Goodmann,  of  New  York  City,  for  proponent 

FOWLER,  S.  This  particular  probate  proceeding  presents  an  ex- 
ceptional question.  The  testator  is  of  course  dead,  or  the  proceeding 
would  not  lie.  Testator's  signature  is  established.  The  two  witnesses 
are  dead,  and  their  signatures  have  been  identified  and  sworn  to  in 
due  form.  This  instrument  propounded  bears  no  clause  of  attesta- 
tion. What  is  the  legal  presumption  under  the  prcumstances  in  a  court 
of  probate  as  to  the  regularity  of  execution,  i.  e.,  its  compliance  with 
the  statute  of  wills?  Is  there  any?  There  seems  to  be  nq  express 
adjudication  in  this  state  on  this  point.  At  least  none  has  been  called 
to  my  attention.  Matter  of  Ellery,  139  App,  Div.  244,  123  N.  Y. 
Supp.  1015,  does  not  seem  to  be  entirely  controlling.  Nor  do  Matter 
of  Abel,  136  App.  Div.  788,  121  N.  Y.  Supp.  452,  affirming  63  Misc. 
Rep.  169,  118  N.  Y.  Supp.  429,  or  Matter  of  Oliver,  13  Misc.  Rq). 
466,  34  N.  Y.  Supp.  706,  quite  cover  this  case,  although  in  line  with  it. 

By  the  law  of  this  court,  t.  e.,  the  common  law  applicable  in  probate 
•courts,  there  is,  I  think,  a  presumption  that  a  testamentary  script  com- 
ing fnMn  proper  custody,  if  subscribed  by  the  deceased  testator  and 
witnessed  by  two  witnesses  since  deceased,  was  executed  according  tb 
the  statute  of  wills.  Section  2612,  C.  C.  P.,  seems  to  contemplate  this 
presumption.  It  provides  that  where  the  witnesses  to  a  will  are  dead, 
the  will  may,  nevertheless,  be  established  upon  proof  of  the  hand- 
writing of  the  testator  and  the  witnesses,  and  also  of  such  circum- 
stances as  would  be  sufficient  to  prove  the  will  upon  the  trial  of  an  ac- 
tion. 

It  is  not  always  remembered  that  the  common  law  of  evidence  is 
highly  peculiar,  and  that  it  causes  the  procedure  m  common-law  courts 
to  differ  from  that  of  all  otfier  courts.  It  has  very  little  relevancy  to 
procedure  in  probate  courts,  and  yet  it  is  constantly  applied  to  such 
procedure  by  judges  not  trained  in  the  science  of  probate  courts.  The 
factum  probandum  in  the  instance  of  proving  a  will  should  rarely  be 
tested  by  the  rules  of  procedure— of  which  evidentiary  rules  are  only 
a  part — adopted  in  common  law  courts.  Courts  of  probate,  for  ex- 
ample, have  a  set  of  presumptions  peculiarly  their  own.  The  presump- 
tions entertained  in  such  courts  relative  to  holographic  testaments  are 
but  one  instance.  If  a  testament  in  due  form  of  law  is  found  at  his 
death  in  the  custody  of  the  testator,  the  presumption  of  animus  tes- 
tandi,  while  constantly  ignored  in  courts  of  law,  is  of  great  weight 
in  courts  of  probate  where  the  jurisdiction  of  testaments  immemorially 
rest.  From  a  presumption  of  animus  testandi  to  a  presumption  of 
regularity  of  execution,  iii  the  absence  of  all  proof  to  the  contrary, 
is  but  a  short  step,  and  where  the  will  bears  the  attestation  of  two 
witnesses  since  deceased,  but  whose  signatures  are  duly  manifested, 
the  presumption  of  re-jularity  of  execution  in  conformity  with  the 
statute  of  wills  becomes  imperative  in  a  probate  court,  whatever  view 
other  courts  may  entertain  of  their  duty  in  analogous  matters  not 
confided  to  courts  of  probate. 
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Courts  of  probate  are  satisfied  with  proofs  which  establish  reason- 
able certainty  of  the  factum  probandum.  They  are  not  bound  to  re- 
quire proofs  rising  to  a  practically  moral  certainty,  as  courts  of  law 
are  in  cases  involving  delicts  or  moral  turpitude.  Courts  of  probate 
necessarily  deal  with  the  mysterious  minds  of  the  dead ;  they  are  al- 
ways operating  in  r^ons  less  certain  than  those  of  courts  dealing  witli 
demonstrable  realities.  Presumptions  are  therefore  as  necessary  as 
practical  in  courts  of  probate. 

In  the  first  place,  the  maxim,  "Omnia  praesumuntur  rite  esse  acta,'' 
applies  in  this  court  as  in  all  other  courts  of  the  state.  1  Jannan  on 
Wills  (6th  Eng.  Ed.)  105,  121;  Price  v.  Brown,  1  Bradf.  Sur.  291. 
This  maxim  expresses  an  inference  reasonably  to  be  drawn  when  an 
intention  to  do  some  formal  act  is  established.  A  testamentary  script 
subscribed  by  a  testator,  if  witnessed  by  two  witnesses,  is  sufficient 
to  establish  prima  facie  an  intention  to  testamentate.  Consequently 
the  maxim  ou^t  to  apply  in  this  proceeding.  Dr.  Lushington  so  ar- 
gued that  this  maxim  applied  in  English  courts  of  this  character  in 
Burgoyne  v.  Showier. 

There  are  cases  in  England  inferentially  in  point.  In  Bonis  Pev- 
erett,  1902,  P.  205.  In  Goods  of  Rees  (1865,  Law  Journal  Probate, 
Matrimonial  and  Admiralty,  56)  the  will  and  codicil  were  in  the  hand- 
writing of  decedent.  Opposite  the  signatures  of  the  decedent  and  tht 
witnesses  were  the  words,  "Signed  by  me  in  the  presence  of."  The 
two  witnesses  identified  the  signatures  as  in  the  handwriting  of  them- 
selves and  the  deredent,  respectively,  but  stated  that  they  had  no  recol- 
lection whatever  of  the  circumstances  under  which  they  had  signed. 
On  a  motion  for  administration  c.  t.  a.,  it  was  contended  tiiat  "in  the 
absence  of  evidence  to  the  contrary,  the  presumption  is  that  the  docu- 
ments were  duly  executed"  (citing  Burgoyne  v.  Showier,  1  Robert,  9 : 
In  Goods  of  Thomas,  28  Law  J.  Rep.  [N.  S.]  Probate  &  M.  33:  In  I 
Goods  of  Frere,  8  Jurist  [N.  S.]  494;  In  Goods  of  Johnson,  2  Curt- 
34;  Goods  of  Mustow,  4  Notes  of  Cases,  289).  In  Burgoyne  v.  Show- 
ier (1  Robt.,  9)  E>r.  Lushington  in  arguendo  said: 

"Upon  what  principle  ought  the  court  to  consider  a  case  of  tide  descriptloD, 
where  the  will  upon  the  face  of  It  appeara  to  be  duly  executed — where  tiierp 
Is  an  attestntlon  clause  though  not  quite  In  the  strict  form,  I  apprehend  In  the 
first  place  the  presumption  Is  omnia  rite  esse  acta?  On  the  present  occasion 
there  are  two  subscribing  witnesses.  If  these  persons  were  dead,  the  law 
would  presume  the  will  to  be  duly  executed.  If  tbey  were  utterly  forgetful  of 
all  the  facts  the  presumption  of  law  would  be  the  laiDe." 

Sir  J.  P.  Wilde  held: 

"Upon  the  authorities  cited  I  am  of  opinion  that  the  will  and  codicil  wert> 
duly  executed."  i 

After  reflection  and  due  consideration  I  am  of  the  opinion  that  a 


court  of  probate  ought  to  decree  for  probate.  Settle  decree  accord- 
ingly. 
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In  re  OBEEN*S  BSTATB. 

(Snnogate's  Court,  Mew  York  Gonnty.  April  16, 1917^ 

1.  Tazatioit  <S=>893 — Transfer  Taxes — Pboceedinqs  roB  Assessuent. 

In  proceeding  for  assessmeot  of  transfer  tax,  when  controverted  Istne 
of  domicile  arises,  the  evidence  taken  before  tbe  appraiser  sbonld  be 
taken  under  the  ordinary  rules  of  evidence  In  equity  and  Surrogates' 
Courts,  and  the  surrogate  must  consider  objections  and  exceptions. 

3.  TAXAnoN  «s»883— TauvsrBB  Taxbb— Atfidavit  of,  Executob— Fdbpobb. 
The  executor's  affidavit  as  to  appraisal  of  the  estate,  being  admitted  not 
to  be  evidence  per  se,  Is  nevertheless  entitled  to  remain  In  the  record, 
where  It  alone  presoits  constitutional  questions  upon  which  the  executor 
relies. 

3.  Doincux  e=o2 — Residence. 

''D<Hi]lclle'*  Is  a  word  of  art,  with  a  settled  eAgnlflcance  In  law,  not 
being  anonymous  with  "resldmoe." 

[Ed.  Kote. — For  other  cases,  see  Domicile,  Cent.  Dig.  |  2. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Domicile.] 

4.  Domicile  ^=!>1 — DoinciLB  fob  Taxation. 

A  person  can  have  but  one  domicile  at  a  time  for  most  legal  purposes, 
though  subject  to  various  jurisdictions. 

[Ed.  Note. — For  other  cases,  see  Domicile,  Cent  Dig.  {  !•] 

5.  COUBTB  €=>198 — JUBISDICTION — SUBBOGATES. 

A  snrrogate's  court  is  not  a  public  court  where  principles  of  Jus  gentium 
are  supreme,  but  a  private  court  of  the  state,  proceeding,  generally  in  rem, 
according  only  to  the  laws  of  the  state. 

[Ed.  Note.— For  oth«-  cases,  see  Courts,  Cent  Dig.  H  469,  471-47S,  47S.) 

G.  DoMiciuc  Tbansfeb  Taxes. 

Domicile  is  a  mixed  questlcm  of  law  and  of  fact 

[Ed.  Note.— For  other  cases,  see  Domicile^  Gent  Dig.  |  40i] 

7.  Domicile  ©=s1 — ^What  Constitutes. 

"Dnnldltf*  Is  the  place  which  bi  law  relatively  determines  the  personal 
law  to  whl(^  a  man  or  woman  Is  subject  In  tibe  absence  of  any  exception- 
al circumstances  subjecting  them  to  another  law,  and  Is  not  determined  by 
nationality  nor  by  residence  alone  In  the  absence  of  proof  of  animus 
manendi  or  animus  revert«idi. 

{EA.  Note. — For  other  cases,  see  Domicile,  Cent.  Dig.  1 1.] 

&  DoMCTU!  — ^NatioiT'ahd  Tbbbitobt. 

In  English  and  American  law  domicile  relates  to  territory,  and  not  to 
localities  within  a  political  territory. 
[Ed.  Note.— For  other  cases,  see  Domicile,  Cent  Dig.  {  1.] 

9.  DouioiLB  «s»8 — Pbbsdhftions — Absence  fbom  Countrt.  < 

At  common  law  there  is  a  presumption  that  an  American  merchant  re-  - 
siding  in  Asia  intends  to  resume  his  national  domicile  or  domicile  'Of 
origin  In  absence  of  clear  pi'oof  to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Domicile,  Cent.  Dig.  ||  38,  87.] 

IOl  Domicile  iS=>S— Matbimoniai.  Douicilb — Whebe  STfOAxin. 

The  domicile  of  the  husband  at  the  time  of  the  marriage  presumptively 
becomes  the  mntrlmonlal  domicile. 

[Ed.  Note.~For  other  cases,  see  Domicile,  Coit  Dig.  ||  30,  37.] 
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11.  X>OKicxu  •s»4(l) — DoMxciu  or  Widow. 

A  widow,  in  the  absence  of  proof  to  tHe  contniTy,  retains  tbe  last  domi- 
cile (A  her  hnstnnd,  tiiou^  she  may,  being  sui  Juris,  change  her  dmnldla 
[Ed.  Note.— For  other  esses,  see  Domlctle,  Gent  Dig.  H  5-8,  10-23.] 

12.  Taxation  «s>867a)— Tbaivbeis  TtTtfi  Plack  of  AssissinDrT— Doiaoiu 

Where  decedent,  having  sn  original  matrimonial  domicile  In  Vermont 
retained  a  summer  borne  In  such  state  and  divided  her  time  during  tfie 
balance  of  the  year  for  a  number  of  years  between  New  Tork  state  and 
New  Jersey,  In  which  states  she  resided  In  various  •  rooming  and  boarding 
houses,  bat  wherein  she  never  established  a  home,  her  domicile  fbr  the 
purpose  of  assessing  a  transfer  tax  was  Vermont,  and  the  transfer  tax  Id 
New  York  could  be  assessed  only  on  the  basis  that  she  was  a  nonresident 

[Ed.  Note.— For  other  cases,  see  Taxation, 'Gent  Dig.  |  lOSL] 

l.t.  DOUICILB  «3»10 — POBBUSION  OF  HOUBB— KFrKCT. 

Mere  possession  of  a  house  In  a  foreign  place  does  not  establish  dcMnidle 

there. 

[Ed.  Note.— For  other  cases,  see  Domicile,  Cent  Dig.  |  30.] 

14.  Domicile  Os>4(1) — Chanob  or  Domicilk—Absbnce  fboh  How. 

A  protracted  absence  from  an  established  d<»nlclle,  being 'only  prima 
facie  evidence  of  a  change  of  dMnlcile,  does  not  obviate  the  pecesslty  of 
proof  of  animus  manendi.  ' 

[Bd.  Note.— For  other  cases,  see  Domicile,  Cent.  Dig.  H  5-8,  10-23.] 

10k  DOHIGILB  — "KBSIDBffCE." 

"Residence"  results 'from  tacts  alone,  and  not  from  intention,  and  In  law 
Is  something  other  than  domicile. 

[Ed.  Note.— For  other  cases,  see  Doroldle,  Cent.  Dig.  |  2. 

For  other  definitions,  see  Words  and  Phrases.  First  and  Second  Series, 

Elesldence.] 

16.  Taxation  <S=>869 — Transfer  Tax — Tax  on  Residents. 

If  a  person  whose  domicile  is  not  In  the  state  voluntarily  enters  It  and 
actually  resides  tliere,  those  taking  succession  from  her  have  no  valid 
ground  of  complaint  If  i^e  Is  subjected  to  taxes  from^whUA  a  nonresident 
would  be  exempt. 

£Ed.  Note.— For  other  cases,  see  Taxation,  Ceot  Dig.  S  1688^] 

IT.  Taxation  «=>8(J0 — Transfer  Tax — Statutes — Conbtbuctiox. 

Tax  Law  (Consol.  Taws,  c.  60)  §  220,  provide.^  that  the  tangible  property 
of  a  resident  Is  taxable  wherever  located,  while  the  Intangible  property 
of  a  nonresident,  even  when  locntcd  In  the  state.  Is  not  subject  to  tax. 
Lows  1916,  c.  551,  amending  Tax  Law,  |  243,  provides  that  for  the 
Just  Imposition  at  the  transfer  tax  every  penun  shall  be  deemed  to  have 
died  a  re^dent  of  the  state  If  he  shall  have  dwelt  or  lodged  In  this  state 
for  the  greater  part  of  any  period  of  12  consecutive  months  In  the  24 
months  next  prectnllng  his  or  her  death;  and -also  If  and  when  by 
formal  written  Instrument  executed  within  one  year  prtor  to  his  or  her 
death  or  by  last  will  he  or'  she  sball  have  declared  himself  or  herself  to 
be  a  resident  or  a  citizen  of  this  state,  notwithstanding  that  from  time 
to  time  during  such  24  months  such  person  may  have  sojourned  outsldu 
of  this  state,  and  whether  or  not  such  person  may  or  may  not  have  voted, 
or  have  been  eutltled  to  vote,  or  have  been  assessed  for  taxes  In  this 
state;  and  also  if  and  when  such  persou  shall  have  been  a  citizen  of 
New  York  sojourning  outside  of  this  state.  Held,  that  the  act  of  1016 
did  not  create  a  new  clusslficatlon  of  persons  whose  property,  when 
trauHfcrred,  would  be  liable  to  taxation. 

[Ed.  Note.~For  other  cases,  see  Taxation,  Cent  Dig.  |  1675.] 
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18.  TAXAtnm  ^i>860— TsAirsrEB  Tax— STATUTBi--Ooir8niranoir— 'a)nicxi>.'' 

In  Iaws  1U16,  c.  BSlt  the  word  "deemed"  meaDS  that,  ttae  fiicts  as 
enumerated  In  such  sectloa  being  established,  their  1^1  effect  as  to  reri- 
dence  Is  conclusive. 

[Ed.  Nqite.— For  other  cases,  see  Taxatlcm,  (Cent.  Dig.  {  1876. 

For  other  definitions,  see  Words  and  Phrases,  Ilrst  and  Second  Series, 
Deem.] 

19.  Taxation  «»8e7(l)— Tbanbfbb  Tax— Statotw— Conbtbuctiow. 

Such  section,  to  raise  the  presumption  of  residence,  requires  the  de- 
ceased to  have  lived  In  the  state  some  part  ot  each  of  12  consecutive 
months,  and  In  the  aggregate  the  greater'part  of  such  12  months  of  the 
24  Immediately  prior  to  his  death. 

[Ed.  Note. — For  other  cases,  see  Taxation,'  Cent.  Dig.  S  1681.] 

Proceeding  for  the  assessment  of  a  transfn*  tax  upon  the  estate  of 
Hetty  H.  R.  Green,  deceased.    Proceeding  remiRed  to  transfer  tax 

appraiser. 

Alexander  &  Green,  of  New  York  City  (Charles  W.  Pierson,  of 
New  York  City,  of  counsel),  for  executor. 

Lafayette  B.  Gleason,  of  New  York  City  (John  B.  Gleason,  Charles 
M.  Travis,  and  Kenneth  M.  Spence,  all  of  New  York  City,  of  coun- 
sel), for  State  Comptroller. 

FOWLER,  S.  Upon  the  petition  of  Edward  H.  R.  Green,  to 
whom  letters  testamentary  upon  the  estate  of  the  decedent  were  grant- 
ed by  the  probate  court  of  the  district  of  Westminster,  state  of  Ver- 
mont, an  appraiser  was  appointed  by  the  surrogate  to  appraise  the 
property  of  the  decedent  in  accordance  with  the  provisions  of  the  tax 
law  of  this  state.  The  executor  alleged  in  his  petition  that  the  dece- 
dent was  a  resident  of  Bellows  Falls,  in  the  state  of  Vermont.  This 
allegation  was  controverted  by  the  state  comptroller  of  the  state  of 
New  York.  Witnesses  were  then  produced  before  the  appraiser  and 
examined  on  behalf  of  the  estate.  An  issue  of  residence  having  been 
thus  raised,  the  usual  stipulation  Was  entered  into  between  the  execu- 
tor and  the  state  comptroller,  to  the  effect  that  the  testimony  taken 
before  the  appraiser  should  be  used  by  the  surrogate  in  determining  the 
question  of  decedent's  residence,  in  the  same  manner  and  to  the  same 
effect  as  if  such  testimony  were  taken  before  him.  The  issue  is  ac- 
cordingly now  before  me  for  adjudication. 

[1,  2  j  Evidence  given  before  the  appraiser  on  appraisals  for  tax 
purposes  is  generally  informal  in  character,  and  the  common-law  rules 
of  evidence,  appropriate  on  trials  by  jury,  are  not  strictly  applied,  and, 
indeed,  in  legal  theory,  have  little  application  to  such  proceedings  or 
inquisitions  conducted  by  appraisers.  But  when  a  controverted  issue 
of  domicile  or  residence  arises  in  the  first  instance,  and  the  evidence  is 
taken  before  the  appraiser  only  for  convenience  and  then  certified  to 
the  surrogate  for  his  decision  thereon,  the  ordinary  rules  of  evidence  as 
applied  in  equity  and  in  the  courts  of  the  surrogates  are  applicable,  and 
the  surrogate  must  consider  objections  and  exceptions  interposed  by 
counsel.  In  this  matter  I  find  no  substantial  error,  or  no  error  which 
makes  it  imperative  that  the  proceeding  should  be  remitted  to  the  ap- 

4ts»-^ar  otbtr  rues  sm  sama  topic  ft  KEY-NUHBER  Id  kII  K«7-Numb«r«d  Dlswta  *  Indcxw 


MM  NIBW  TOBK  SUPPUDliBNT 


(Sur.Ct 


praiser  for  further  action  in  conformity  with  the  evidential  rules  of 
judicial  procedure.  I  shall  notice  but  the  one  objection  made  in  behalf 
of  the  state  to  the  reception  of  the  affidavit  of  the  executor,  verified 
November  1, 1916.  This  objection  is  followed  by  a  motion  to  strike  the 
affidavit  from  the  record.  Such  motion  is  resisted  by  counsel  for  the 
executor,  who  concedes  in  his  printed  reply-brief  that  the  aiSdavit  is 
not  evidence  per  se.  This  c<»icessicH]i,  I  think,  obviates  any  necessity 
for  judicial  action.  The  affidavit  was  filed  according  to  the  usual 
practice  on  appraisals,  and  is,  when  controverted,  in  tlie  nature  of  a 
pleading  or  statement  of  the  positions  assumed  by  the  executor.  In 
this  instance  the  affidavit  raises  or  presents  constitutional  objections 
which  the  executor  is  entitled  to  have  remain  in  the  record.  It  should 
not  be  stricken  out,  but  as  evidence  it  will  be  disr^arded,  the  executor 
having  subsequently  appeared  before  the  appraiser  and  given  lus  tes- 
timony viva  voce.  It  is  his  testimony,  not  lUs  affidavit,  which  is  now 
to  be  regarded  as  evidence  in  this  proceeding. 

On  the  hearing  before  the  appraiser  on  the  issue  of  residence  witness- 
es were  called  and  sworn  and  documents  were  introduced.  The  outline 
of  the  testimonial  evidence  may,  for  convenience,  be  summed  up  as  fol- 
lows :  Hetty  H.  R.  Green,  the  "decedent,"  as  she  is  improperly  termed 
under  the  taxing  act,  was  born  on  November  22, 1834,  at  New  Bedford, 
Mass.,  where  her  father  then  resided.  The  record  before  me  does  not 
disclose  where  the  decedent  resided  from  the  date  of  her  birth  until  im- 
mediately before  the  date  of  her  marriage.  It  ai^}ears,  however,  that 
her  father  had  acquired  a  house  in  this  city  of  New  York  in  the  early 
part  of  1867,  and  that  he  was  living  here  at  that  time,  and  the  decedent 
then  lived  with  him.  On  July  11,  1867,  she  was  married  to  Mr.  Ed- 
ward H.  Green.  Mr.  Green  was  born  at  Bellows  Falls,  Vt. ;  he  was  in 
adult  life  engaged  in  business  in  Manila  for  some  years  prior  to  his 
marriage  and  resided  there  during  his  absence  in  the  East,  althougli  he 
retained  his  home  at  Bellows  Falls,  Vt.  Where  he  resided  at  the  mo- 
ment of  marriage  I  shall  consider  later.  Shortly  after  his  marriage  to 
the  decedent  they  went  to  Europe  and  remained  there  for  about  eight 
years.  Their  children  were  bom  abroad.  While  in  Europe  Mr.  Green 
sold  his  dwelling  house  at  Bellows  Falls.  When  Mr,  Green  and  the 
decedent  returned  from  Europe  in  1875  they  proceeded  to  the  home  of 
Mr.  Green's  mother  at  Bellows  Falls  and  remained  there  during  the 
summer.  Between  1875  and  1879  the  decedent  and  her  husband  stayed 
in  lodgings  or  hotels  while  they  were  at  Bellows  Falls.  In  1879  Mr. 
Green  purchased  an  ancestral  house  at  Bellows  Falls  known  as  the 
"Tucker  House,"  and  thereafter  he  and  the  decedent  regularly  spent 
their  summers  there.  Mr.  Green  died  on  March  19,  1902.  His  estate 
was  administered  in  Bellows  Falls  as  the  estate  of  a  resident  of  Ver- 
mont. The  record  does  show  that  Mr.  Green  and  the  decedent  from 
the  time  when  the  house,  known  as  the  "Tucker  House"  at  Bellows 
Falls,  was  purchased  by  Mr.  Green  in  1879  until  the  date  of  his  death, 
spent  their  summers  at  Bellows  Falls.  Mr.  Green  in  fact  died  in  the 
Tucker  House  at  Bellows  Falls.  After  his  death  the  decedent  con- 
tinued to  go  to  Bellows  Falls  each  simuner,  except*  her  last  The 
"Tucker  House"  at  Bellows  Falls  was  not  occupied  during  the  winter. 
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and  when  decedent  went  there  in  summer  she  opened  the  house  and 
stayed  in  it  during  the  daytime  but  she  did  not  at  all  times  sleep  in  it 
when  alone.  For  some  years  prior  to  1909  decedent  and  her  daughter, 
Mrs.  Matthew  Astor  Wilks,  lived  together,  but  the  record  does  not 
show  where.  Between  1909  and  1916  the  decedent  passed  much 
time  at  various  boarding  bouses  or  hotels  or  in  visiting  friends  in  the 
city  of  New  York  and  also  much  time  at  Hoboken,  N.  J.  She  did  not 
own  a  residence  here,  nor  did  she  lease  any  apartment  here  by  the  year. 
In  the  boarding  houses  at  which  she  stayed  she  usually  passed  under 
an  assumed  name  so  as  to  protect  her  privacy  from  invasion.  .>She  paid 
taxes  on  personal  property  in  the  village  of  Bellows  Falls  for  the 
years  1910  to  1915,  inclusive.  After  her  demise  her  will  was  admitted 
to  probate  in  the  probate  court  of  the  district  of  Westminster,  Vt.,  as 
a  will  of  a  resident  of  that  state.  In  numerous  documents  executed 
by  her  during  the  years  1912,  1913,  1914,  and  1915  decedent  described 
herself  as  "Hetty  H.  R.  Green,  widow,  of  Bellows  Falls,  Windham 
County,  Vt."  For  some  purpose,  probably  to  shorten  the  inquiry  be- 
fore the  appraisers,  counsel  for  the  executor  conceded  certain  facts  ac- 
cepted by  the  counsel  for  the  state  comptroller  as  accurate.  It  was  so 
conceded  for  the  purpose  of  this  proceeding  that  from  1902  to  the  date 
of  decedent's  death  in  July,  1916,  she  spent  the  greater  part  of  each 
year  in  New  York  City  or  in  Hoboken,  N.  J. ;  that  subsequent  to  1909 
she  spent  from  four  to  six  weeks  in  each  year  at  Bellows  Falls;  that 
the  period  of  time  during  which  she  lived  in  Hoboken,  N.  J.,  each  year 
did  not  exceed  six  months ;  that  she  did  not  rent  an  apartment  by  the 
year  or  for  any  definite  period  of  time,  and  that  she  lived  the  remamder 
of  each  year  at  boarding  houses  in  New  York  City.  It  is  also  conceded 
that  from  1902  until  the  date  of  her  death  the  City  of  New  York  was 
the  center  of  her  business  activities ;  that  even  while  she  occupied  a 
room  in  Hoboken  she  came  to  New  York  City  every  day  for  business 
purposes,  and  that  during  this  period  she  had  one  or  more  safe  deposit 
boxes  in  New  York  City  and  kept  large  deposits  of  cash  in  New 
York  banks.  The  24  months  immediately  prior  to  her  death  she  spent 
af^roximately  as  follows :  She  left  New  York  City  for  Bellows  Falls 
early  in  July,  1914,  and  remained  there  until  about  August  ISth;  she 
returned  to  New  York  City  on  August  18,  1914,  and  stayed  here  until 
about  July,  1915;  from  July  20  to  September  1,  19)5,  she  stayed  at 
Bellows  Falls  and  vicinity ;  she  returned  to  New  York  about  Septem- 
ber 1,  1915,  and  stayed  here  until  about  October  1st,  when  she  went  to 
Hoboken  and  remained  there  until  November  24,  1915 ;  from  Novem- 
ber 24,  1915,  until  the  date  of  her  death,  July  3,  1916,  she  stayed  in 
New  York  City.  She  was  82  years  of  age  when  she  died,  and  was 
buried  at  Bellows  Falls,  Vt.  Such,  in  outline,  is  the  evidence  now  be- 
fore me ;  I  shall  refer  to  it  more  in  detail  as  I  proceed. 

[3]  The  record  discloses  that  the  question  certified  to  me  for  deci- 
sion concerns  the  last  residence  of  Hetty  H.  R.  Green,  not  her  last 
domicile.  See  stipulation  in  the  record.  In  Matter  of  Martin,  94  Misc. 
Rep.  81,  157  N.  Y.  Supp.  474,  in  Matter  of  Morgan,  95  Misc.  Rep. 
451,  159  N.  Y.  Supp.  105,  and  Matter  of  Norton,  96  Misc.  Rep.  I.=j2, 
159  N.  Y.  Supp.  619.  I  endeavored  to  point  out  that  domicile  and  resi- 
dence are  not' synonyms  in  law,  and  that  the  Taxable  Transfer  Act 
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(Consol.  Laws,  c.  60,  §§  220-245)  of  this  state  expressly  designates 
two  classes  of  persons  subject  to  taxation,  "residents"  and  "nonresi- 
dents," and  that  in  reality  the  principle  of  domicile  was  only  applicaUe 
by  way  of  analogy.  But  the  Appellate  Division  in  Matter  of  Martin, 
1/3  App.  Div.  1,  158  N.  Y.  Supp.  915,  held,  as  I  read  their  decision, 
that  "residents"  in  the  act  meant  those  "donriciled"  here.  Thus  the 
question  certiiied  to  me,  under  the  decision  of  the  Appellate  Division, 
.  is  really  one  of  the  last  domicile  of  Mrs.  Hetty  H.  R.  Green.  Domicile 
is  a  term  of  art,  with  a  settled  significance  in  law.  I  shall  have  occasion 
again  to  refer  to  the  distinction  between  domicile  and  residence  before 
1  conclude. 

This  matter  involves,  then,  not  only  a  "domicile,"  but  the  "princifrfe 
of  domicile,"  the  application  of  which  is  of  acknowledged  diflSculty 
where  the  subject  of  the  investigation  has  two  or  more  residences  in  dif- 
ferent states  or  jurisdictions.  It  has  been  said  in  England  that  the 
-'principle  of  domicile"'  better  expresses  what  common  lawyers  mean  by 
^"domicile."  The  cause  has  been  ably  presented  by  counsel  for  both 
the  state  and  the  executor.  They  have  not  hesitated  to  refer  to  the 
primary  sources  of  domicile,  the  civil  law,  jus  gentium,  and  modern 
private  international  law,  in  addition  to  their  citations  of  decisions  of 
our  own  state. 

[4]  In  the  long  course  of  the  modem  development  of  the  principle 
of  domicile,  it  was  early  admitted  that  a  person  might  have  as  many 
domiciles  as  he  had  residences.  But  modem  convenience  or  neces- 
sity has  altered  all  this,  and  it  is  now  held,  in  both  Engli^  and  Ameri- 
can law,  that  a  person  can  have  but  one  domicile  at  a  time  for  most 
legal  purposes.  Forbes  v.  Forbes,  Chancery,  Kay,  341 ;  Dupuy  v. 
Wurtz,  53  N.  Y.  556.  He  may  be  subject  to  various  jurisdictions 
without  inconvenience,  but  not  to  more  than  one  law,  and  that  law  is 
with  us  to  be  determined  by  the  principle  of  domicile.  It  has  been 
said  by  publicists  that  to  some  extent  the  principle  of  domicile  in  the 
law  of  America  has  been  slighted  by  a  tendency  to  substitute  the  place 
of  contract  for  domicile  as  the  determining  factor  in  too  many  cases. 
I  tut  be  this  as  it  may,  in  cases  of  this  particular  character,  the  princi- 
ple of  domicile  is  allowed  to  be  controilling.  A  brief  reference  to  the 
^:rowth  of  the  principle  in  our  law  is  suggestive.  As  early  as  1744, 
in  Pipon  v,  Pipon  (Ambler,  25),  Lord  Hardwicke  intimated  that  dOTii- 
cile  was  the  true  solution  where  there  was  a  cMiflict  of  laws  in  the 
same  empire  relating  to  successions  to  immovables.  This  was  followed 
in  1750  (Thome  v.  Watkins,  2  Ves.  Senr.  35).  There  the  English 
precedents,  which  are  part  of  the  law  of  this  state  by  constitutional 
limitation,  end.  Lord  Loughboro's  judgment  in  1791  in  Sill  v.  Wors- 
wick  (1  H.  Bl.  at  page  690)  comes  too  late  to  prescribe  a  rule  which 
became  a  part  of  our  territorial  law.  Since  Independence  the  deci- 
sions of  American  courts  have  only  amplified  principles  fotmd  else- 
where. 

This  matter  now  before  me  indicates  the  importance  of  some  defin- 
itive law  regulating  the  status  of  a  citizen  of  a  particular  state  of  the 
Union  sojourning  or  residing  for  some  period  out  of  that  state,  and 
in  another  state  of  the  federal  Union.  It  also  indicates,  in  some  de- 
gree, the  importance  of  determining  the  powers  and  the  authori^  of 
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the  federal  government  to  adjudicate  the  rights  of  citizens  of  particu- 
lar states  of  the  Union  residing  or  sojourning  within  the  borders  of 
a  state  not  their  own.  If  there  is  no  such  federal  law,  then  some  day^ 
there  will  have  to  be  a  revision  of  the  Cooatitution  so  as  to  enable  the 
federal  courts  to  determine  the  ccmflicting  claims  of  tax  coUectons  of 
different  states  against  federal  citizens  who  are  also  citizens  of  par- 
ticular states. 

In  such  conflicts  there  is  already,  I  conceive,  a  primary  principle 
which  is  rarely  considered  by  state  courts  in  cases  of  this,  character. 
Under  the  Fourteenth  Amendment  to  the  federal  Constitution  every 
citizen  now  has  a  nati(Kial  citizenship,  as  contradistinguished  from  his 
or  her  citizenship  of  a  particular  state  of  the  Union.  The  Slaughter- 
house Cases,  16  WaU.  36,  73.  21  L.  Ed.  394;  United  States  v.  Cruik- 
shank,  92  U.  S.  542,  23  I..  Ed.  588.  The  federal  law  regulating  na- 
tional citizenship  alone  determines  the  nationality  of  an  Ainerican, .  as 
contradistin^ished  from  his  domicile,  and  it  ought,  I  conceive,  to  be 
controlling  m  cases  of  this  character,  where  a  citizen  of  the  United 
States  is  claimed  to  be  domiciled  legally  in  two  or  more  states  of  the 
Union.  That  the  federal  law  is  here  controlling  I  do  not  say.  It  is 
quite  unnecessary  in  this  cause  to  go  so  far.  But  where  there  is  a 
conflict  of  state  kws  on  the  status  or  state  citizenship  of  a  particular 
citizen  of  the  United  States,  the  collision  or  conflict  seems  to  present 
a  federal  question  within  the  true  meaning  of  the  amended  Ponstitu- 
tion.  and  in  the  interest  of  order  and  good  government,  it  would  be 
highly  convenient  if  the  federal  law  comes  to  be  supreme  on  this  point 
throughout  the  United  States,  just  as  the  law  of  imperial  Rome  came 
to  be  supreme  on  all  disputed  points  over  Italian  particularism  and 
provincialism.  In  other  words,  particularism  or  provincialism  should 
in  America  give  way  to  some  higher  principle  or  authority,  in  order 
that  the  rights  and  dignity  of  federal  citizens  may  be  properly  main- 
tained throughout  the  Union.  If  not  now  territoriality  in  the  instance 
of  federal  citizens  will  at  a  time  not  long  distant  defer  to  nationality. 
Then  if  the  courts  of  Vermont  shall  hold  that  A.,  a  federal  citizen,  is 
a  citizen  of  Vermont  and  the  courts  of  New  York  shall  also  hold  that 
he  is  at  the  same  moment  a  citizen  of  New  Yoric,  the  nation  may  step 
in,  in  order  that  evil  consequences  to  A.  may  be  impartially  prevented, 
or  equitably  adjusted,  in  some  federal  or  national  tribunal.  This  ex- 
tension would  be  but  an  amplification  of  the  theory  of  our  federal 
Constitution  whtcl\  makes  federal  law  the  arbiter  of  controversies 
between  states  or  citizens  of  different  states.  It  is  of  course  probable 
that  the  judgment  of  the  state  court,  first  in  order  of  time  determining 
the  liability,  would  be  held  binding  and  given  effect  everywhere  by 
federal  law,  but  this  mi|fht  be  at  the  expense  of  the  real  principle  of 
domicile  or  state  citizen^ip.  Such  temporary  evasions  do  not  benefit 
in  the  end  the  substance  of  constitutional  law. 

I  will  not  attempt  to  say  what  the  federal  law  is  on  such  points 
as  those  indicated,  for  no  such  points  are  before  me  for  decision. 
But  I  will  venture  to  say  that  it  would  be  highly  expedient  in  a  federal 
republic,  even  where  there  is  no  active  contest  between  the  states  of 
the  Union  over  the  particular  state  citizenship  or  the  doiuciie  of  a 
deceased  citizen  of  the  United  States,  if  conflicting  assertions  by  two 
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or  more'  states  a^inst  those  teking  tbe  succession  of  the  deceased 

citizen  of  the  United  States  under  the  laws  of  one  particular  state 
could  be  made  justiciable  in  some  federal  tribtmal.  Otherwise  in 
America  there  will  soon  prove  to  be  cither  too  much  law  or  too  little 
for  the  convenience  of  a  great  country.  At  present  neither  nationality 
nor  domicile,  indeed  not  even  the  situation  of  proper^,  seems  con- 
trolling on  the  action  of  our  state  courts.  Some  controlling  and  defini- 
tive principle  should  be  soon  enounced  hy  competent  authority.  The 
hardship  of  subjecting  personal  property  to  a  variety  of  succession 
duties,  imposed  by  different  sovereign  states,  was,  I  think,  brought  up 
ia  the  Hague  Conference  of  1900  upon  private  international  law,  but 
they  did  not  act  on  it.  It  has  been  since  proposed  that  the  state  which 
governs  the  succession  to  personalty  should  alone  have  the  right  to 
impose  death  duties.  This  seems  an  equitable  proposition.  The  omi- 
nous and  distressing  increase  in  the  necessities  of  states  renders  the 
burdens  of  double,  treble,  or  even  quadruple  succession  duties,  which 
thqr  now  seek  to  impose,  a  menace  to  private  property,  as  understood 
for  a  period  of  at  least  500  years.  W^at  the  ultimate  effect  of  such 
excessive  tax^on  will  be  on  high  civilization  is  not  to  my  mind  doubt- 
ful, althou^  some  persons  in  tiie  states  are  inclined  to  dtsr^aid  it 

Until  all  such  <)uestions  as  those  outlined  are  set  at  rest  by  scnne  su- 
preme law  of  this  nation,  we  are  left  in  that  condition  of  uncertainty 
which  prevailed  everywhere  in  Europe  in  the  sixteenth  and  seven- 
teenth centuries,  when  it  was  held  that  the  law  of  the  territory  where 
one's  personalty  was  found  to  be  prevailed.  The  maxim  then  was: 
"Bona  tam  mobilia  (]uam  immobilia  regulantur  juxta  leges  regni  et 
loci  in  quo  bona  ea  jacent  et  sita  sunt."  As  late  as  1630  it  was  still 
maintained  by  publicists,  "Bona  personam  non  sequuntur,  sed  personas 
ipsas  ad  se  trahunt."  It  was  subseauent  to  the  year  1700  the 
maxim,  "Mobilia  sequuntur  personam  began  to  prevail  as  part  of  die 
jus  gentium  of  Europe.  Since  then  its  recognition  has  become  gen- 
eral throughout  Christendom.  The  principle  "mobilia  sequuntur  per- 
sonam" is  better  expressed  by  the  civilians,  "mobilia  inhaerent  ossibus 
domini."  But  neither  maxim  gets  us  much  ahead'  in  determining  a 
controverted  modem  domicile. 

In  the  law  of  nations  the  nationality  of  a  person  whose  status  or 
right  is  in  controversy  is  now  generally  the  controlling  factor,  and  that 
once  determined,  his  public  right  and  obligations  are  reasonably  clear. 
But  in  a  great  federal  state  like  the  United  States,^  or  the  modem  em- 
pire of  Great  Britain,  the  principle  of  nationality  does  not  respond 
to  actual  requirements,  and  therefore  we  in  this  country  are  driven  to 
the  principle  of  domicile,  which  is  consequently  much  emphasized  in 
the  local  laws  of  both  Enfjland  and  America.  Indeed,  in  respect  of  the 
personal  property  of  a  citizen  of  the  United  States,  domicile  has  be- 
come extremely  influential,  if  not  always  controlling.  Westlake  dis- 
tinctly states  that  in  England  and  the  United  States  "domicile  is  the 
only  possible  criterion  of  a  person  being  an  Englishman  or  a  Scotch- 
man, a  Marylander  or  a  Louisianian."  Internal.  Law,  pt.  1,  p.  211, 
English  Edit.  While  this  is  true,  there  are  some  signs  of  reactiwi  in 
this  country.  The  tendency  of  modem  state  legismtion  in  America, 
at  least  for  the  present,  is  to  reassn^  the  old  supremacy  of  territorial 
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law  in  respect  of  the  personal  property  within  the  territory  belonging 
to  those  not  domiciled  in  the  legislating  state.  In  other  words,  the 
present  tendency  is  for  the  state  authorities  to  deny  the  complete  force 
of  the  long  established  maxim,  "mobilia  sequuiitur  personam."  If 
there  is  any  federal  power  to  correct  this  reaction,  and  I  for  one  ven- 
ture to  believe  that  there  is,  it  should  be  promptly  invoked  in  the  in- 
terest of  the  higher  citizenship  of  the  United  States. 

Although  the  question  is  not  directly  before  me  in  this  matter,  I 
deem  it  my  duty  to  make  plain  the  real  issue  where  there  are  conflict- 
ing claims  of  die  states  of  the  Union  to  tax  citizens,  of  the  United 
States.  If  a  citizen  of  Vermont,  for  example,  enters  the  territory  of 
New  York  state,  sojourns' there,  and  dies  there,  what  is  the  true  extent 
and  power  of  New  York  over  the  personal  property  or  the  succession 
coming  from  the  said  citizen  of  Vermont  ?  In  other  words,  is  a  citizen 
of  Vermont  subject  to  the  laws  of  Vermont  in  any  respect  while  resi- 
dent in  New  York,  or  does  he  by  a  mere  change  of  residence  cease  to 
be  a  citizen  of  Vermont  and  become  subjected  to  the  laws  of  New 
York  only?  So  when  the  citizen  of  Vermont  comes  to  die  in  New 
York  is  it  the  law  of  New  York  or  the  law  of  Vermont  which  ought  to 
regulate  the  succession  to  his  estate?  These,  if  analyzed,  are  impor- 
tant questions.  That  there  are  certain  general  principles  to  be  found 
in  the  law  of  nations  which  may  determine  the  rule  in  each  instance  no 
one  will  deny.  The  trouble  is  that  in  fact  they  do  not  determine  it 
There  is  no  law  of  nations  which  is  binding  equally  on  Vermont  and 
on  New  York,  and  no  rule  unless  it  is  some  federal  rule  which  serves 
between  states  of  the  Union  as  a  law  of  nations.  If  there  is  now  no 
federal  rule,  such  a  condition  of  things  ought  not  long  to  be  suffered 
to  continue  in  a  great  federal  domain  like  that  of  the  United  States. 
To  allow  the  uncertainty  to  remain  will  prove  prejudicial  to  the  free 
intercourse  contemplated  by  the  federal  Constitution. 

[5]  In  my  judgment  the  logical  consequence  of  the  decisions  of  the 
United  States  courts  on  the  Fourteenth  Amendment  is  that  there  is 
now  a  sufM^eme  federal  law  which  ought  to  determine  all  sudi  ques- 
tions as  tfiose  just  outlined  or  intended  to  be  suggested.  Matter  of 
Morgan,  95  Misc.  Rep.  at  page  453,  159  N.  Y.  Supp.  105.  If  this  the- . 
ory  is  sound,  every  case  involving  a  conflict  of  state  laws  relative  to  j 
the  right  of  taxation  on  a  succession  from,  a  federal  citizen  could  be  1 
drawn  into  the  federal  courts  in  some  way  or  at  some  time.  If,  on 
the  other  hand,  this  theory  is  erroneous,  then  I  submit  with  all  due  def- 
erence that  certain  resonant  statements  in  some  great  cases  in  the  Su- 
preme Court  of  the  United  States  would  have  been  more  useful  had 
they  been  pronounced  with  greater  reserve.  It  may  be  well  to  empha- 
size at  this  point  that  on  the  continent  of  Europe  the  tendency  is  to 
presume  that  domicile  is  always  determined  by  nationality,  but  it  is  not 
so  in  the  United  States  or  in  the  British  Empire.  I  shall  not,  there- 
fore, in  the  course  of  this  opinion  refer  to  the  text  of  modem  conti- 
nental jurists.  In  this  matter  the  surrogate  is,  as  of  course,  bound  to 
defer  to  the  law  of  New  York.  While  there  is  a  modem  tendency 
toward  a  community  of  law  bearing  upon  interstate  controversies,  ^t 
I  ^prehend  that  if  there  is  any  donestic  law  of  New  York  bea^mg 
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upon  domicile,  the  surrogate  must  follow  it  unreservedly.  This  is  not 
a  public  court  where  principles  of  jus  gentium  are  of  supreme  author- 
ity. This  is  a  private  court  of  a  state,  although  it  proceeds  most  gen- 
erally in  rem. 

[  6  ]  Fortunately,  then,  I  am  relieved  from  the  necessity  of  consider- 
ing high  federal  questions  in  this  matter,  for  under  the  construction  of 
the  Appellate  Division  the  only  question  now  certified  to  me  for  deci- 
sion is  the  last  domicile  of  Mrs.  H.  H.  R.  Green  at  the  moment  of  her 
death,  and  this  is  largel^r,  though  not  altogetlier,  a  (question  of  fact-ttJ 
be  determined  (m  the  evidence.  Unforttmately  for  its  easier  solution, 
domicile  is  not  a  pure  question  of  fact.  It  is,  more  accurately  speaking, 
a  mixed  question  of  law  and  fact,  i.  e.,  the  facts  to  be  found  may  or 
may  not  establish  domicile  in  law.  The  learned  Phillimore  correctly 
states,  without  reservation,  that  every  question  of  domicile  is  one  of 
law  and  fact.  This  being  so,  the  question  of  Mrs.  Green's  last  domi- 
cile becomes  one  of  some  difficulty  under  the  authorities.  The  learned 
Appellate  Division  of  this  department  has,  however,  relieved  me  from 
the  necessity  of  considering  whether  commorancy  or  domicile  is  the 
real  test  of  liability  under  the  Taxable  Transfer  Acts  of  this  state,  for, 
in  Matter  of  Martin,  173  App.  Div.  1,  158  N.  Y.  Supp.  915,  they  hold, 
as  I  said  at  the  outset,  that  it  is  domicile  and  not  residence  which  -con- 
trols. I  expressed  my  own  doubt  on  this  point  in  Matter  of  Norton, 
96  Misc.  Rep.  152,  159  N.  Y.  Supp.  619,  because  the  Transfer  Tax 
Act  expressly  taxes  residents  not  those  domiciled  here.  But  under 
the  decisions  of  the  Appellate  Division  just  cited,  the  question  certi- 
fied to  me  for  adjudication  in  this  matter  is  not  really  the  last  "resi- 
dence" of  Mrs.  Green,  but  her  last  "domicile."  I  am  content  to  as- 
sume that  diis  ruling  of  the  Appellate  Division  is  binding  on  me  in  this 
proceeding.  In  re  Wrigley,  8  Wend.  140,  Frost  v.  Brisbin,  19  Wend. 
U,  32  Am.  Dec.  423,  Haggart  v.  Morgan,  5  N.  Y.  422,  55  Am.  Dec 
350,  Bartlett  v.  Mayor,  5  Sandf.  44,  and  Matter  of  Newcomb,  192  X. 
Y.  233,  84  N.  E.  950,  it  was,  however,  held  that  domicile  and  resi- 
dence are  not  in  law  synonymous.  In  Bell  v.  Kennedy  (L.  R.,  1  Sc. 
App.,  at  page  320)  Lord  Westbury  came  to  the  same  conclusion.  The 
Roman  law  distinguished  residence  from  domicile.  D.  4,  6;  D.  50.  17, 
124.  The  decision  of  the  Appellate  Division  in  Matter  of  Martin  is, 
however,  in  accord  with  the  modem  conception  of  publicists  generally, 
and  it  relieves  the  issue  in  Uiis  matter  of  many  embarrassments.  It  is 
said  by  publicists: 

"On  the  domicile  ot  a  capitalist  rests  the  question  of  the  governaieut  by 
which  his  personal  taxes  are  to  be  Imposed."   Wharton,  Couf.  Laws,  | 

Beale,  the  latest  commentator  on  private  international  law,  agrees 
with  this  when  he  says  that  domicile  determines  status  in  all  common- 
law  countries.  Conf.  Laws,  pt.  1,  p.  174.  What,  then,  is  this  status, 
termed  domicile,  which  is  the  crux  of  this  inquiry? 

[7]  It  would  be  useless  to  refer  to  all  the  discordant  definitions  of 
domicile  contained  in  the  writings  of  publicists  and  in  adjudicated 
cases.  All  such  existing  definitions  fail  at  times  to  re^nd  to  particu- 
lar requirements.  'Hiat  dc»nicile  in  the  cranmon  law  denotes  principles 
different  from  both  Roman  and  early  English  law,  Westl^e  states 
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(page  259,  seq.).  Indeed,  Lord  Westbury  has  said  that  domicile  now 
"is  an  idea  of  law."  Bell  v.  Kennedy,  L.  R.,  1  Sc.  App.  p.  320.  Cei^ 
tainly  "domicile"  in  modem  law  is  more  than  a  residence,  because  it 
may  exist  without  residence.  Ortolan,  p.  599.  "Domicile"  now  is,  I 
venture  to  think,  the  place  which  in  law  relatively  determines  the  per- 
sonal law  to  which  a  man  or  a  woman  is  subject  in  the  absence  of  any 
exceptional  circumstances  subjecting  them  to  another  law.  Dcmiicile 
is  not  in  the  law  of  our  state  determined  by  nationality,  nor  is  it  de- 
termined 1^  residence  alone  in  the  absence  of  proof  of  animus  man- 
endi or  anunus  revertendi.  These  points  are,  I  think,  established  in 
this  state  beyond  all  controversy. 

There  is  at  common  law.  no  exact  definition  of  domicile  which  re- 
sponds to  all  purposes.  EHcey,  Conf.  Ivaws,  p.  89;  Wharton  Conf. 
Laws,  §§  21,  22 ;  Wheaton,  Intemat.  Law,  394;  Forbes  v.  Forbes,  Kay, 
at  p.  352.  Mr.  Dicey  in  the  last  edition  of  his  works  has  much  simpli- 
fied his  former  precise  and  complex  definition  of  domicile  which  I 
quoted  in  Matter  of  Robitaille,  78  Misc.  Rep.  at  page  U2,  138  N.  Y. 
Supp.  391 ;  of.  Matter  of  Norton,  96  Misc.  Rep.  at  pages  134,  155,  159 
N.  Y.  Supp.  619.  In  my  opinion,  domicile  is  not  determined  by  resi- 
dence alone,  nor  by  intention  alone.  Residence  is  preserved,  by  the  act, 
domicile  by  the  intention.  Ortolan,  599.  A  person  may  be  absent 
from  his  domicile  without  eflfect.  In  the  Roman  law,  absence  from  a 
domicile  was  treated  with  much  refinement  as  "praiseworthy,  blameless 
and  dishonorable."  D.  4,  6.  I  shall  notice  these  distinctions  at  a  sub- 
sequentplace,  for  they  are  very  indicative  of  subtle  modem  distinction. 

[8]  The  differences  between  Roman  and  Anglo-American  law  are 
obvious.  In  Roman  law  the  question  of  domicile  was  immediately 
connected  with  that  of  local  citizenship.  Rome  was  the  common  coun- 
try, or  as  Modestinus  said,  "Roma  c(»nmunis  nostra  patria  est."  D. 
50,  1,  33.  The  question  in  Roman  law  was  who  was  a  "civis"  or  "mu- 
niceps."  D.  50,  1.  While  the  conceptions  relative  to  all  such  points 
were  in  Roman  law  beautifully  worked  out,  so  much  so  as  to  be  re- 
garded as  the  basis  of  all  modem  law  on  domicile  (Bentwich,  Domi- 
cile and  Succession,  p.  32),  yet  the  Roman  law  does  not  respond  to  all 
modem  exigencies,  and  it  has  consequently  been  largely  supplemented 
in  England  and  America  by  conceptions  of  increasing  value.  In  Eng- 
lish and  American  law  domicile  relates  to  territory,  not  to  localities 
within  a  political  territory. 

NotwiUistanding  the  differences  pointed  out,  the  Roman  definition  of 
domicile,  elaborated  by  the  Civilians,  must  long  remain  influential  in 
our  common  law.  It  is  quoted  at  length  in  the  elaborate  brief  for  the 
state  sulHnitted  to  me  in  diis  very  matter.  It  was  referred  to  by  Lord 
Mansfield  in  1762  in  the  leading  case  of  Bums  v.  Cole  (Amb.  414)  in 
the  Privy  Council,  although  not  there  reported,  and  frequently  since 
in  adjudications  of  authority  in  all  courts.  The  Latin  text  of  the  def- 
inition is  quoted  and  translated  by  our  most  learned  Story  at  length 
(Story,  Conf.  Law,  §  42).  Story,  like  Savigny  and  all  publicists,  made 
free  use  of  L^tin  writers,  especially  the  Pandects.  To  Story,  Latin 
was  a  iH'actical  organon.  The  definition  of  domicile  taken  by  Story, 
1MN.T.S.— 68 
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6r.,  from  the  Corpus  Juris,  but  not  quite  correctly  transcribed  in  lus 
Conflict  of  I^ws,  is  this  (C.  De  incoHs,  39,  7) : 

"I&  eodem  loco  sIhkuIos  habere  domlcUlom  lum  amblgitur,  nbl  qols  lazeiii 
reramque  ac  fortunarum  sua  rum  mmmam  coofltltult;  node  rarsas  Don  dt 
dlaoeasarns,  si  nlbil  avocet,  unde  cum  profectus  est,  penvrlnarl  rtdetor,  quod 
si  redUt,  peregrlnarl  Jam  destitlt" 

This  definition  is,  as  I  said,  cited  to  me  in  die  brief  for  die  state 
as  a  persistent  definition  of  domicile.  I  shall  have  some  observations 
to  make  on  it  in  a  more  appropriate  connection. 
'  It  is  maintained,  as  stated  at  the  outset,  in  common-law  countries 
that  a  man  can  have  only  one  domicile  for  most  juridical  purposes 
(Matter  of  Newcomb,  192  N.  Y.  238,  84  N.  E.  950;  Dupuy  v.  Wurtz, 
53  N.  Y.  556;  Forbes  v.  Forbes,  Ch.  Kay,  341),  and  that  every  one 
must  have  a  domicile.  In  passing*  I  may  observe  that  although  this 
principle  is  distinctly  denied  in  Roman  Law  (D.  50,  1,  27),  and  is  ob- 
viously untrue  in  some  modem  cases,  yet  I  shall  give  heed  to  it  as 
a  matter  of  course,  even  if  it  is  apparent  that  a  foumlting  of  unknown 
paroitage,  one  who  is  a  vagrant,  for  example,  has  no  domicile,  cither 
of  origin  or  of  choice,  either  in  law  or  in  fact.  One  of  the  greatest 
judges  in  the  history  of  this  state,  Edmunds,  denied  the  accuracy  oi 
the  proposition  that  every  one  must  have  a  domicile.  But  this  point 
is  not  now  precisely  here,  and  it  need  not  be  further  considered. 

[9, 10]  Looking  at  her  life  history,  it  is  evident  that  Mrs.  Green'? 
domicile  of  origin  was  Massachusetts.  The  effect  of  her  father's  sub- 
sequent removal  to  New  Yoric  before  her  marriage  does  not  figure  in 
the  case.  Her  husband's  domicile  of  origin  was  Vermont,  and  this  is 
not  ccKitroverted.  The  evidence  submitted  to  me  also  discloses  that 
at  the  time  of  his  marriage  Vermont  continued  to  be  Mr.  Green's 
domicile.  His  prior  business  residence  in  the  East,  at  Manila,  was  of 
a  temporary  and  commercial  character,  insufficient  to  change  his  na- 
tionality or  his  (domicile.  I  think  that  there  is  a  presumption  in  the 
copunon  law  that  an  American  merchant,  residing  in  Asia  or  in  the 
East,  intends  to  resume  his  national  domicile  or  domicile  of  origin 
in  the  absence  of  clear  proof  to  the  contrary.  The  proofs  before  me 
certainly  disclose  that  in  1867,  at  the  time  of  his  marriage,  Mr.  Green's 
domicile  was  again  in  Vermont  Vermont,  then,  in  the  absence  of 
positive  proof  to  the  omtrary,  was  what  is  termed  the  matrimonial 
domicile  of  the  spouses.  Mrs.  Bancroft,  a  witness  called  for  the 
estate,  testifies  that  immediately  after  his  marriage  Mr.  Green  brought 
the  decedent  as  a  bride  to  Vermont  and  there  they  occupied  a  house. 

Marriage  is  an  international  institution,  and  more  than  a  ccmtract. 
It  is,  as  Lord  Stowell  said  in  Dalrymple  v.  Dalrymple  (2  Hagg.  Con. 
63),  "principium  urbis  et  quasi  seminarium  reipublicae."  Story  con- 
firms this  conception  of  the  marital  relation.  Section  108,  Conf.  Laws : 
Wharton,  Conf.  Laws,  §  127,  and  see  Hyde  v.  Hyde,  1  P.  &  D.  130. 
133.  Consequently  in  all  systems  of  law  marriage  creates  a  novd 
matrimonial  domicile  for  the  wife  wherever  her  prior  domicile  may 
have  been.  At  common  law  the  matrimonial  domicile  of  a  wife  is  that 
of  the  husband  at  the  time  of  her  marriage.  Westlake,  Priv.  Jntemat 
Law,  §§  361,  366;  Whart.  Conf.  Law,  §  189;  Dicey,  Conf.  Laws,  p. 
511;  Bentwich,  Domicile,  p.  33;  Merrifl,  Conf.  Law,  68. 
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Whatever  Mrs.  Grefcn's  d(»nicile  of  wrig^n,  or  her  later  imputej 
dranicile  of  her  father's  subsequent  choice,  may  have  been,  it  was  fully 
supplantai  by  her  matrimonial  domicile  which  was  Vermont.  Story, 
Conf.  Laws,  §  46;  Wharton,  Conf.  Laws,  §  189;  Dicey.  Conf.  Lawa, 
pp.  640,  643;  Savigny,  Priv.  Intcmat  Law,  p.  56;  Dalhousie  v.  Mc- 
Doual,  7  C.  &  F.  817;  Yelverton  v.  Yelverton,  1  Sw.  &  Tr.  574; 
Whitcomb  V.  Whitcomb,  2  Cur.  351;  Hunt  v.  Hunt.  72  N.  Y.  217, 
242,  28  Am.  Rep.  129. 

[11]  The  husband  of  decedent  lived  at  the  matrimonial  domicile 
prior  to  the  time  of  his  death,  and  there  he  died  and  was  interred  in  the 
last  resting  place  of  his  respected  and  respectaWe  fathers.  A  widow, 
in  the  absence  of  adequate  proof  to  the  contrary,  retains  the  last  domi- 
cile of  her  husband.  The  Roman  law  on  this  point,  "Vidua  mulier 
amisn  mariti  domicilium  retinef '  (D.  30,  1,  22),  is  cited  by  Story  with 
express  approval,,  and  it  is  adopted  in  all  cotmtries  without  exceptioii. 
It  is  needless  to  enlai^e  on  a  proposition  so  tmiversally  accepted  in 
all  systems  of  law. 

That  a  widow  being  again  sui  juris  and  no  longer  in  law  or  in  fact 
sub  potestate  viri  may  change  her  domicile  (Gout  v.  Zimmerman,  5 
N.  C.  440;  Warrender  v.  Warrender,  2  C.  &  F.  488)  is  not  now  ques- 
tionable, and  it  is  consequently  contended  in  behalf  of  the  state  of 
New  York  in  this  proceeding  that  Mrs.  Green,  the  decedent,  did  change 
her  matrimonial  domicile,  and  that  she  became  domiciled  in  New  York 
where  she  died  so  domiciled.  This,  however,  is  expressly  denied  by 
the  representatives  of  Mrs.  Green.  Domicile  is,  therefore,  the  real 
and  the  only  issue  now  here.  I  shall  briefly  survey  ^ain  the  proofs 
and  contentions  on  this  particular  issue  before  proceedii^  to  omsider 
the  law  of  the  case. 

That  the  Tucker  House  at  Bellows  Falls,  Vt,  at  some  periods  of 
longer  or  shorter  duration,  was  the  "home"  and  the  only  actual  home 
of  Sie  Green  family  after  1879,  and  during  the  rest  of  decedent's  mar- 
ried life,  the  evidence  before  me,  such  as  it  is,  amply  discloses.  If 
it  is  controlling  tiiat  the  home  of  the  Grcoia  is  coextensive  with  their 
domicile,  and  mat  Vennont  was  the  matrimonial  d(mucile  of  decedent 
until  her  husband's  death,  then  I  apprehend  that  the  sc^ution  of  the 
issue  of  decedent's  last  domicile  is  somewhat  facilitated.  That  Mr. 
and  Mrs.  Green  thonselves  regarded  the  Tucker  House  as  their  only 
home  is  ^>parent  from  thdr  conduct  and  declarati<His  given  in  evi^ 
dence.  That  their  actual  residence  -at  their  titular  home  was  intermit- 
tent  is,  however,  also  apparent  But  even  if  absence  therefrom  be 
ccmceded,  they  had  no  otiber  home  during  the  husband's  life,  subse- 
quent at  least  tck  his  acquisition  of  the  Tucker  House. 

After  her  husband's  death.  Widow  Green,  the  so-called  decedent, 
according  to  &e  false  termkiology  of  our  statute,  when  physically  able, 
passed  her  summers  at  Bdlows  Palls,  Vt.  The  title  to  the  Tucker 
House  had  devolved  on  her,  and  the  property  now  forms  part  of  her 
estate.  It  was  a  furnished  residence  of  scmie  pretensions  and  long  fam- 
ily associations.  It  was  unquestionably  the  only  "home"  or  permanuit 
abi<iiog  of  a  residential  character  that  either  Mr.  or  Mrs.  Green 
is  daown  to  have  possessed'  duriog  their  whole  married  life.  There 
their  children  were  niuturod  md  p«rUy  «4ncated,  pr  brought,  up.  But 
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after  her  husband's  death  in  1902,  and  indeed  to  some  extent  before 
then,  decedent  passed  more  or  less  time  away  ivom  Vermont  in  the 
transaction  of  her  great  business  affairs  in  or  about  the  dtf  of  New 
Yoric.  She  passed  portions  of  the  summer  only  in  Vennont,  with  the 
exception  of  the  year  1916,  when  she  did  not  resort  to  Vermont,  be- 
ing then  too  fatally  ill  in  tiie  city  of  New  York.  The  controlling  evi- 
dence on  this  point,  stated  in  the  admission  of  counsel,  accepted  by 
the  state  as  correct,  is  as  follows : 

"From  the  date  of  the  death  of  the  decedent's  husband  In  1902  down  to  the 
time  of  her  death  In  July,  1916,  the  decedoit  spent  the  greats  part  of  eacb 
year  In  New  York  City  or  In  the  vicinity  of  New  Yoric  City,  to  wit,  at  Hoboken, 
N.  J.  Prior  -to  the  marriage  of  her  daughter  In  the  year  1909  she  waa  in  the 
habit  of  speudiug  the  entire  summer  seastm  In  Bellows  Falls,  Yt..  except  for 
occasional  short  business  trips  to  New  York  CSty.  After  her  daughter's  mar- 
riage she  ordinarily  spent  from  four  to  six  weeks  in  eadi  year,  exc^  1916, 
at  Bellows  Falls.  The  moainder  o£  eadi  year  she  spent.  In  Hoboken,  N. 
and  in  New  York  City,  with  the  exception.  «C  ^rt  and'  infrequent  periods 
when  she  was  In  Boston  and  other  plami  on  hu^ness  matters.  Her  stays  in 
Hoboken,  N.  J,,  did  not  exceed  an  aggregate  of  six  months  during  any  one 
year.  While  at  Hoboken  the  decedent  ordinarily  stayed  In  apartment  houses 
belonging  to  the  Hoboken  Land  &  Improvement  Company.  The  decedent  did 
not  rent  an  apartment  by  the  year  or  for  any  definite  period  of  time,  but  occu- 
pied whatever  apartm^t  might  be  vacant  and  available  for  her  use,  relin- 
quishing It  when  she  left  Hob<^en.  During  the  remainder  of  each  year  the 
decedent  was  in  the  dty  ot  New  York,  staying  at  various  boarding  lumaes 
and  hot^  and  at  houses  ct  her  friends." 

[12]  The  accepted  admission  of  fact  discloses  that  decedent,  while 
absent  from  Vermont,  passed  as  much  time  in  the  state  of  New  Jersey 
as  in  the  state  of  New  York.  She  seemed  to  have  divided  her  sojourns 
between  New  York  and  New  Jersey.  This  fact  seems  to  me  fatal 
to  the  pretensions  of  the  state  of  New  York  that  her  domicile  by  rea- 
son of  a  de  facto  residence  during  all  her  absence  from  Vermont  was 
in  the  state  of  New  York.  While  actually  in  New  York  City  (and  it 
is  not  pretended  that  decedent  was  elsewhere  while  in  New  York  state) 
Mrs.  Green  flitted  from  furnished  lodging  to  furnished  lodgmg.  She 
had  no  permanent  home  in  New  York,  At  times  she  even  visited 
friends  in  the  city  of  New  York.  It  cannot,  however,  be  gainsaid  that 
decedent  passed  much  of  the  latter  part  of  her  life  in  New  York  City, 
engaged  in  the  actual  transaction  of  her  vast  business.  But  that  she 
ever  had  a  home  in  New  York,  or  that  she  had  a  home  anywhere  out 
of  Vermont,  the  evidence  does  not  disclose. 

That  a  domicile  is  in  law  in  some  way  connected  with  the  "home" 
or  principal  residence  or  abiding  place  of  a  person,  most  systems  of  law 
and  most  jurists  concede  (Story,  Conf.  Laws,  §  41).  The  Roman  defi- 
nition of  domicile  cited  by  the  state  and  quoted  in  this  opinicm  at  lex^th 
is  susceptiWe  of  greater  emphasis  on  the  element  of  home  than  even 
Mr.  Dicey  attributes  to  it  in  his  somewhat  novel  exploitation  of  this 
element  of  domicile.  Conf.  Laws,  83,  84.  English  publicists  rarely 
resort  to  such  illustrations.  Mr.  Dicey  evidently  attaches  new  and 
far-reaching  importance  to  the  legal  definition  of  "hwne"  as  an  element 
of  domicile,  at  the  same  time  admitting  that  "home"  is  not  yet  a  term 
of  art  He  even  elaborates  a  new  and  striking  legal  definition  of 
"home"  as  an  element  of  domicile.   His  obserrations  are  acute  and 
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convincing.  It  may,  however,  be  not  amiss  for  me  to  call  attention  to 
the  fact  that  Mr.  Dicey's  emphasis  of  home  as  an  element  of  domicile 
is  much  fortified  by  a  translation  of  "larem"  as  "home"  in  the  Roman 
passage  transcribed  in  this  oEnnion.  Such  a  usage  is  quite  justified,  I 
think,  by  classical  writers,  Cicero,  Viipl,  and  Horace  use  "lar"  in 
the  sense  of  "home,"  although  "domus"  or  the  locative  "domi"  is  un- 
doubtedly the  commoner  Roman  word  for  "home."  Of  Anglo-Ameri- 
cans Mr.  EHcey  is  not  alone  in  attaching  importance  to  the  fact  of 
home  in  a  solution  of  domicile.  The  distinguished  lawyer,  Mr.  David 
Dudley  Field,  of  our  own  bar,  in  his  celebrated  International  Code  (sec- 
tion 280)  defines  domicile  as  "the  seat  or  permanent  residence,  the 
home."  This,  after  all,  is  only  a  reversion  to  the  main  principle  of 
Roman  law  (D.  50,  1 ;  Cod.,  10,  39)  and  the  systems  founded  on  it 
(Story,  Conf.  Laws,  §  41).  Some  further  observations  on  the  idoitity 
of  the  home  and  domicile  in  the  origins  of  our  law  may  not  be  amiss 
or  misconstrued.  They  go  to  the  root  of  our  law. 

Hiat  the  Romans,  as  well  as  Mr.  Dicey,  regarded  the  "home"  as  a 
controlling  element  of  domicile  is,  I  think,  apparent.  Domicilium,  in- 
deed, primarily  denotes  "home."  Cicero,  no  inconsiderable  jurist,  in 
a  passage  in  the  De  Senectute  (C.  21,  par.  77),  which  I  happened  on 
the  argument  to  remember,  evidently  means  by  domicile  the  h<xne: 
"Est  enim  animus  caelestis  ex  altissimo  domicilio  depressus  et  quasi 
deniersus  in  terram,  locum  divinae  naturae  aetemitatique  contrarium." 
In  this  beautiful  passage  of  Cicero  domicilium,  it  will  be  observed, 
stands  for  "real  home"  m  the  English  tongue.  The  root  "eel"  in  domi- 
cilium is  said  by  the  professional  scholars  to  aK>ear  in  "celo"  and 
"cella"  and  the  word  "domiciliiun,"  in  the  passage  in  the  De  Senec- 
tute just  transcribed,  is  intended  to  convey  the  idea  of  a  private  and 
particular  residence.  It  may  be  urged  that  De  Senectute  is  a  philosoph- 
ical treatise,  xiot  a  technical  treatise  like  "De  Legibus."  But  this  fact 
does  not  detract  from  the  meaning  of  domicilium  in  the  passage  cited. 
Nodiin^  more  is  necessary  to  be  added  to  emphasize  ndiat  Mr.  Dicey 
so  admirably  states  concerning  the  importance  of  the  element  of  an  es- 
J:ablished  "home"  to  .any  complete  legal  definition  of  domicile.  I  have 
now  pointed  out  that  the  definition  of  domicile  taken  from  the  Roman 
law  and  quoted  by  Story  with  approval  and  cited  by  the  state  in  this 
proceedii^,  refers  to  "a  hwne"  as  a  criterion,  and  that  the  term 
"dwnicilium"  itself  intends  the  true  home  of  the  person  whose  status 
is  the  subject  of  inquiry. 

[13]  While  I  remain  quite  of  the  opinion  of  Mr.  Dicey  that  an  es- 
tablished home  is  an  important  element  of  domicile  I  do  not  overlook 
the  fact  that  the  mere  possession  of  a  house  in  a  foreign  place  does  not 
establish  a  domicile  there.  The  Roman  law  was  to  that  effect:  "Sola 
domus  possessio  quae  in  aliena  civitate  comparatur  domicilium  non 
facit."  D.  1,  17,  13.  But  Mrs.  Green's  Tucker  House  was,  I  think, 
to  her  something  more  than  the  mere  possession  of  a  house.  The  house 
itself  was  her  only  regular  or  fixed  home,  and  that  home  was  at  her 
matrimonial  domicile.  ThaX  home  and  no  other  was  the  seat  of  the 
really  important  associations  of  her  entire  married  life. 

[14]  It  is,  however,  ui^ed  by  the  state  that  Mrs.  Green's  lon^-con- 
tinued  absence  from  her  Vermont  home,  and  her  protracted  sojourns 
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in  New  York  ftfe  conclusive  of  a  change  of  domicile  withotit  proof  of 
her  animus.  But  in  Dupuy  v.  Wurtz,  53  N.  Y.  556,  561,  this  propor- 
tion was,  I  think,  denied,  both  in  subs^^ce  and  in  principle.  I  am  not 
inclined  to  ignore  the  force,  in  the  law  of  domicile,  of  a  Itm^r-continued 
actual  residence,  for  I  recc^ize  that  some  jurists  of  distinction  at- 
tach weight  to  a  protracted  residence  as  evidence  of  domicile.  West- 
lake  says :  "Time  is  the  grand  ingredient  in  fixing  domicile."  Int.  Law, 
pt.  II,  144.  Savigny,  when  criticizing  the  modern  concept,  "domicile 
of  origin,"  says ;  "Scarcely  any  course  is  possible  but  to  assume  a  resi- 
dence to  be  the  domicile."  Priv.  Internat.  Law,  87.  But  this  in  effect 
is  only  what  Lord  Thurlow  states  in  Bruce  v.  Bruce,  3  Pat.  App.  at  p. 
168,  6  Bro.  566,  2  B.  &  P.  230,  that  "residence  is  prima  facie  evidence 
of  jdomicile."  And  see  Story,  Conf.  Laws,  §  46.  Now,  when  a  thing 
is  only  prima  facie  so,  the  presumption  is  not  one  of  law,  but  a  mere 
rule  of  procedure.  Certainly  absence  from  an  established  domicile  no 
matter  how  long,  does  not  per  se  constitute  a  new  domicile  or  destroy 
the  validity  of  the  old  domicile.  I  referred  before  to  the  classifications 
of  absences  from  domicile  made  in  the  Roman  law  (D.  4,  6).  An  ab- 
smce  in  that  systnn  might  be  praiseworthy,  blameless,  or  di^onorable. 
If  on  necessary  business  the  absence  was  blameless,  possibly  praise- 
worthy, and  did  not  prejudge  or  destroy  the  domicile.  I  applied  this 
distinction  in  the  Estate  of  De  Lancey  A.  Kane,  93  Misc.  Rep.  406, 156 
N.  Y.  Supp.  1004,  where  the  deceased  gentleman  was  shown  to  have 
been  absent  from  his  domicile  for  years,  detained  in  New  York  by  rea- 
son of  an  incurable  illness.  Such  an  absence  I  held  was  immaterial  to 
his  domicile  of  origin. 

It  is  undoubtedly  true  that  a  long-continued  and  nonintermittent 
residence  in  one  place  may  conclusively  negative  in  law  a  pronoimced 
or  declared  intention  to  retain  a  domicile  in  another  place  to  which  the 
declarant  or  "de  cujus"  never  resorts.  This  is  merely  an  established 
exception  to  a  general  rule.  Mr.  Justice  Holmes,  m  Dickinson  v. 
Brookline,  181  Mass.  195,  63  N.  E.  331,  92  Am.  St.  Rep.  407,  states 
the  exception  as  follows : 

"Of  course  the  aixument  for  the  plaintiff  Is  that  bis  domicile  Is  presamed 
to  continue  until  It  Is  proved  to  have  been  changed,  that  It  could  be  changed 
only  by  his  Intent  and  overt  act,  and  that  he  expressly  denied  the  intent.  The 
amblgufty  is  la  the  last  proposition.  'The  plaintiff  did  not  deny  that  he  In- 
tended to  keep  on  Urlng  as  he  had  lived  for  the  last  few  years,  and  if  the 
Jury  saw  fit  totflnd,  as  no  doubt  they  did,  that  he  did  intend  to  do  so,  tbm.  be 
did  Intend  the  facts  necesBar?  to  consUtute  a  change  ot  domicile,  and  what  be 
did  not  Intrad  was  simply  that  those  facta  Bhonldihave  their  Inevitable  legal 
C(»isegnence.  •  •  •  When  you  intend  the  fttcts  to  wbi<A  tlie  law  atta<lies 
a  consequence,  yon  must  abide  the  omscQuencei  wbetiierfyoa  intend,  it  or  not" 

This  exertion  is  confirmed  in  National  Ci^  Bank  v.  Hotchkiss,  231 
U.  S.  50,  56,  34  Sup.  Ct.  20,  58  L.  Ed,  115,  and  elsewhere.  Diccv, 
Conf.  Laws,  116,  citing  In  rc  Steer,  3  H.  &  N.  594;  Wheatoa»  Inter- 
nal. Law,  245 ;  Lord  Hatsbury's  Laws  of  England,  VI,  186.  I  myself 
applied  this  exception  in  Matter  of  Morgan,  95  Misc.  Rep.  451,  159 
N.  Y.  Sui^.  105.  But  the  facts  and  conditions,  showit  in  all  these  cases 
last  cited,  justified  the  application  of  thfe  prindj^  or  exc^ftioA  last 
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stated.  In  tiiis  matter  now  before  me  Mrs.  Green's  residence  in  New 
York  was  of  a  character  which  makes  the  exceptional  principle^  I 
think,  not  ccmtroUii^  here.  The  Roman  law,  it  should  be  observed, 
cootained  the  same  exception:  "Domicilium,  re  et  facto,  transfertur 
non  nuda  contestatione*'  (D.  1,  1,  20),  which  PhiUimoiv  translates  as 
fc^ws:  "Chai^  of  domicile  is  proved  by  facts  and  action,  not  by  a 
sunple  declaration."  If  we  translate  "nuda"  by  our  word  "mere"  and 
not  by  "simple"  the  Roman  text  precisely  confirms  the  exceptional  prin- 
ciple last  denoted. 

Mrs.  Green  had  no  home  in  New  York.  While  hwc  she  resorted  to 
various  furnished  lodgings  colloquially  called  "boarding  bouses,"  and 
her  stays  at  them  do  not  appear  to  have  been  either  continuous  or  loag. 
Her  habits,  in  so  far  as  these  lo<l^ings  were  concerned,  were  niigratc»y. 
She  can  hardly  be  said  even  to  tuive  "lived"  in  them.  She  stopped  at 
these  peculiar  inns  because  she  was  forced  to  be  in  or  near  the  mone- 
tary center  of  the  United  States  in  order  to  conduct  her  financial  af- 
fairs. She  evidently  found  the  boarding  houses  secluded  and,  what 
was  more  to  her  later  taste,  inexpensive.  But  she  evinced  no  perma- 
nent intention  of  abiding  in  them,  or  of  founding  a  permanent  h<^e 
m  them  in  New  York.  Indeed,  it  is  manifest  that  this  is  just  what  she 
did  not  intend  to  do.  When  a  man  or  woman,  stop^g  away  from  an 
estaUished  home  of  repute,  resorts  to  inns  or  furnished  lodgings,  the 
presumption  of  law  is  that  the  stay,  no  matter  how  long,  is  of  tempo- 
rary character.  Cicero  well  expresses  the  temporary  nature  of  any 
resort  to  inns :  Commorandi  enim  natura  devorsorium  nobis  non  habi- 
tandi  dedit.  De  Sertectute,  84.  I  may  point  out  that  in  this  passage 
"commorari"  is  the  usual  Latin  word  for  staying  at  an  inn.  See  Page's 
notes  to  his  edition  of  third  Ode  of  Horace,  Lib.  II.  Lord  Shaftesbury 
also  well  said :  "If  unhappily  a  man  had  been  born  in  an  inn  *  ♦  • 
he  would  hardly,  I  think,  circumscribe  himself  so  narrowly  as  to  ac- 
cept a  dentnnination  or  character"  (i.  e.,  domicile)  "from  those  local 
circumstances,"  etc.  £X>micile,  as  we  remember,  is  alwajrs  a  mixed 
matter  of  fact  and  law,  dependent  on  both  residence  and  intention — 
factum  et  animus  (Story,  Ccmf .  Laws,  §  44),  just  as  Lord  Shaftesbury 
obviously  implied  in  the  passage  quoted. 

It  is  quite  competent  in  cases  of  this  character,  when  the  intention 
of  a  person  is  necessary  to  be  established  in  order  to  constitute  a  domi- 
cile to  analyze  the  elements  of  legal  intention  and  for  that  purpose  to 
weigh  all  the  protMibilities.  The  deceased  lady  and  her  husband,  I  may 
assume,  were  familiar  to  the  old-fashioned  inhabitants  of  this  city,  for 
it  is  apparent  that  they  had  extensive  connections  here  axaoag  those 
generally  laiown  by  old-fashioned  Americans.  They  were  by  origin 
substantial  New  England  people  of  good  position,  good  birth,  long  tra- 
ditions, and  excellent  American  associations,  both  here  and  elsewhere. 
They  well  knew,  I  think,  the  difference  between  a  "lodging"  and  a 
"home,"  between  a  residence  and  a  domicile,  and  it  is  perfectly  obvious 
from  the  evidence  that  Mrs.  Green  appreciated  that  she  ought  to  have 
a  regular  family  "home,"  and  from  her  many  declarations  in  evidence ; 
it  is  also  apparent  that  she  intended  to  have  her  legal  domicile  at  that 
appropriate  home.   That  she  was,  after  her  hn^and's  death,  most 
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away  from  her  home  or  domicile  does  not  comf^etdy  negative  this 
plain  intention.  She  was  in  later  life  apparently  obsessed  and  over- 
whelmed by  her  large  possessions,  and  to  some  extent  her  obsession 
came  to  interfere  with  her  old  traditions,  mode  of  life,  and  natural  as- 
sociations; but  I  think  it  is  apparent  that  she  never  willingly  relin- 
quished or  abandoned  her  respectable  and  established  domicile  ia  Ver- 
mont for  a  lodging  in  New  York. 

The  issue  of  domicile  is  now  so  complicated  by  modem  conditions 
regulating  mobility  and  by  the  incessant  interlockine  of  local  govern- 
mental and  territorial  regulations  that  an  astute  people,  the  French,  see 
fit  to  provide  in  advance  for  its  judicial  solution.  They  allow  the 
proof  of  intention — the  main  element  of  domicile — ^to  be  deduced  from 
a  declaration  filed  either  in  the  city  a  Frenchman  is  quitting  or  in  the 
one  to  which  he  resorts  (Civil  Code,  §  104) : 

"La  Preuve  de  llntaitUm  resultero  d'nne  dedaratlon  eKpreese  falte  tant  k  it 
munic^Mlue  du  Ilea  qne  I'm  qnlttera  qu'a  odle  da  Beu  oa  Ton  aura  tmnatM 
son  domicile. " 

Can  there  be  any  doubt  on  the  evidenca  before  me  that  if  this  ex- 
cellent law  had  been  in  force  in  the  United  States  of  America  Mrs. 
Green  would  have  formally  declared  Vermont  to  be  her  domicile  and 
not  New  York?  I  think  there  is  no  doubt  of  this,  as  her  so  doing 
would  alone  conform  to  all  her  other  written  declarations  put  in  evi- 
dence on  the  hearing. 

It  is  a  fixed  rule  of  law  that,  once  established,  domicile  is  presumed 
to  continue,  in  the  absence  of  proof  of  another  domicile.  Dupuy  v. 
Wurtz.  53  N.  Y.  556;  Matter  of  Newromb,  192  N.  Y.  238,  84  N.  E. 
950;  Mitchell  v.  United  States,  21  Wall.  350,  22  L.  Ed.  584.  In  order 
to  make  out  a  new  domicile  there  must  be  a  union  of  residence  and  in- 
tention, factum  et  animus.  Matter  of  Newcomb,  192  N.  Y.  250,  &4  N. 
R  950.  In  this  matter  before  me  proof  of  animus,  or  intention,  to 
change,  is,  as  I  said,  wholly  lacking  on  the  part  of  Mrs.  Green.  If  it 
is  to  be  inferred  from  her  extended  sojourns  here  only,  then  it  can  only 
be  so  inferred  imder  the  exception  noticed  above,  and  I  have  already 
held  that  her  residence  here  was  of  a  kkid  inadequate  to  bring  her 
within  the  exception. 

That  Mrs.  Hetty  Green's  domicile  was  Vermont  and  not  New 
York,  is,  I  think,  clearly  established.  Under  the  decision  of  the  Appel- 
late Division  in  Matter  of  Martin,  supra,  this  finding  would  conclude 
her  last  residence  under  the  Taxable  Transfer  Act  of  New  York,  for 
in  Matter  of  Martin,  as  I  understand  it,  it  was  held  that  a  resident,  re- 
ferred to  in  that  act,  was  cHie  whose  domicile  was  in  New  York.  It  is, 
however,  now  urged  on  the  part  of  the  state  of  New  York  that  a  re- 
cent act  of  this  state  (chapter  551,  Laws  of  1916),  to  which  I  shall  re- 
fer again  at  length,  has  modified  the  law  of  domicile  in  this  state  so 
that  any  one  dying  here  after  a  residence  in  the  state  for  the  greater 
part  of  12  consecutive  months  in  the  24  months  next  preceding  death 
is  to  be  deemed  domiciled  here.  But  if  domicile  is  still  the  test  of  lia- 
l^lity  under  the  Taxable  Transfer  Act,  I  think  this  contention  cannot 
be  sustained.  Chapter  551, 1«aws  of  1916,  affects  the  law  of  domicile 
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only  in  so  far  as  to  constitute  a  residence  for  the  greater  part  of  12 
months  prima  facie  evidence  of  one  elemoit  of  domicile.   This  was 
the  construction  aoa>rded  in  substance  to  a  not  dissimilar  act  of  Ohio 
(Rockefeller  v.  O'Brien  [D.  C]  224  Fed.  541),  and  I  think  the  con-  , 
struction  is  sound  for  ourselves.  The  act  (chapter  551,  Laws  of  1916),  | 
therefore,  can  have  no  conclusive  effect  on  the  domicile  of  Mrs.  Green,  | 
unless  she  herself  is  proven  to'have  intended  to  relinquish  her  domicile  \ 
in  Vermont  and  to  reconstitute  it  in.  New  York.    Now,  there  is  no  ■, 
proof  in  the  record  of  any  such  intention  on  her  part   But  there  is 
another  c(»istructiMi  of  chapter  551,  I^ws  of  1916,  which  I  feel  bound 
to  consider. 

[  1 6] .  If  I  am  in  error  in  assuming  that  the  Appdlate  Division,  in 
Matter  of  Martm,  intended  to  hold  that  the  Taxable  Transfer  Act 
means  by  "resident"  one  domiciled  here,  ^en  that  act  opiates  on  two 
classes  of  successions:  (1)  Those  derived  {tooi  residents;  and  (2) 
those  derived  from  nonresidents.  Residence  results  from  facts  alone, 
not  from  intention.  In  law  residence  is  something  other  than  domicile. 
That  it  is  competent  for  the  J^egislature  of  the  state  of  New  York  to 
tax  successions  from  residents  of  the  state,  irrespective  of  their  d<»ni- 
cile,  I  do  not  doubt  and  have  so  stated  before  m  Matter  of  Morgan 
(96  Misa  Rep.  at  page  455.  159  N.  Y.  Si^.  105). 

[18]  If  a  person  whose  domicile  is  not  in  this  state  voluntarily  en- 
ter this  state  and  actually  resides  here,  those  taking  in  succession 
from  her  have  no  valid  ground  of  complaint  if  she  has  been  subjected 
to  many  taxes  from  which  a  nonresident,  by  the  usage  of  nations, 
would  have  been  esrempt.  Chapter  551,  Laws  of  1916,  recently  en- 
acted, attempts  to  prescribe  what  constitutes  a  residence  for  the  pur- 
pose of  the  Taxable  Transfer  Act.  Chapter  551,  Laws  1916,  purports 
to  amend  sectimv  243  of  the  Taxable  Transfer  Act  (chapter  62,  Laws 
of  1909).  The  relevant  portion  of  chapter  551,  Laws  of  1916,  is  as  ' 
follows : 

"Section  243.  DeflTUtiom.  •  •  •  For  any  and  all  purposes  of  tbls  article 
and  for  the  Jost  Imposition  of  tbe  transte  tar,  every  person  shnU  be  denned 
to  bave  died  a  resldrat,  and  not  a  nimreBldeat;  of  the  state  of  New  Tork,  If 
and  when  such  poson  shall  have  dwelt  or  shall  have  lodged  In  this  state  dur- 
ing and  for  the  greater  part  of  any  period  of  twelve  consecutive  moatba  la 
the  twenty-four  mouths  next  preceding  his  or  her  death ;  and  also  if  and 
when  by  formal  writt^  Instrument  executed  withln'one  year  prior  to  his  or 
her  death  or  by  last  will  he  or  she  shall  have  dedared  himself  or  hers^  to 
be  a  resident  or  a  dtisen  of  this  state,  notwithstanding  that  from  tlaoe  to 
time  during  such  twcaty-four  months  such  person  may  have  sojourned  outside 
of  this  state  and  whether  or  not  such  person  may  or  may  >  not  have  voted  or 
have  been  entitled  to  vote  or  have  been  assessed  for  taxes  in  this  state ;  and 
also  If  and  when  mch  pwson  shall  have  beoi  a  dtUeu  of  New  YtxA  sojourning 
outside  of  tbls  state  Tbe  burden  of  proof  In  a  tnoufer  tax  proceeding  shall 
tK'upon  those  claiming  exemption  by  reason  of  the  all^ted  nonresldence  of  the 
deceased.  The  wife  of  any  person  who  would  be  deemed  a  resident  under  thla 
section  shall  also  be  deemed  a  resident  and  her  estate  subject  to  the  payment 
of  a  transfer  tax  as  herein  provided,  unless  said  wife  has  a  domldle  separate 
from  him." 

It  is  urged  by  the  representative  of  the  state  of  New  York  that  tiie 
act  of  1916,  as  a  mere  amendment  of  section  243  of  the  Taicable  Trans^ 
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fer  Act,  is  to  be  justified  and  upheld  as  an  extension  of  a  dassiBca- 
tion  of  persons  or  successions  subject  to  taxation,  in  that  it  only  de- 
fines "residents"  and  excludes  certain  persons  from  the  class  or  status 
of  nonresidents.  It  is  argued  that  it  is  entirely  competent  for  the  Leg- 
islature to  so  enact,  and  that  the  contrary  ^ould  not  be  held  until  an 
emergency  arises.  On  the  other  hand,  on  the  part  of  the  executor  of 
Mrs.  Green  it  is  urged  that  the  act  of  1916  is  not  a  classification,  but 
a  mere  statutory  statement  of  a.  rule  of  evidence,  to  be  entertained  by 
the  courts  of  the  state  under  well-settled  restrictions  consonant  with 
justice  and  established  rules  of  judicial  procedure.  In  other  wwds, 
it  is  contended  for  the  executor,  in  substance,  that  the  statute  furnishes 
a  rule  which  governs  the  courts'  procedure  only  on  a  prima  facie  case, 
and  that  the  amendment  is  not  conclusive  in  any  other  case,  nor  does 
it  attempt  to  state  a  principle  of  substantive  law.  It  is  also  urged  in 
particular  that  chapter  551,  Laws  of  1916,  does  not  affect  the  succes- 
sion or  tax  to  be  laid  in  this  matter  because  it  is  not  retroactive  in  op- 
eration in  any  respect  and  therefore  it  does  not  embrace  the  incep- 
tion of  Mrs.  (^*een'8  residence  in  this  state,  which  was  prior  to  the 
passage  of  the  act  If  this  is  so»  her  succession  is  not  within  the  act 
Such  in  substance,  as  I  understand  them,  are  the  elaborate  ccmten- 
tions  of  the  parties  in  reference  to  the  act  of  1916.  I  will  now  pro- 
ceed to  the  application  of  the  act  of  1916,  assuming  it  to  be  rdevant. 

[17]  Section  220  of  the  Tax  Law  enumerates  the  various  methods 
of  transfers  of  property  that  are  taxable  under  the  Transfer  Tax  Law 
of  this  state.  It  divides  the  persons  who  make  the  taxaUe  transfers 
into  two  classes,  resident  and  nonresident ;  and  it  provides,  generally, 
that  the  intangible  {Hroperty  of  a  resident  is  taxable  wherever  sttdi 
property  may  be  located,  while  the  intangible  property  of  a  nonre»- 
dent,  even  when  located  in  this  state,  is  not  subject  to  a  tax.  There- 
fore, in  so  far  as  intangible  property  is  concerned,  the  classificati<Hi 
provided  in  section  220  of  the  Tax  Law  is  "resident"  and  "nonresi- 
dent." It  is  obvious  that  if  the  Legislature  intended  to  add  a  new 
classification  it  would  have  amended  the  only  section  in  the  Tax  Law 
which  provides  for  such  a  classification,  namely,  section  220,  instead 
of  putting  the  amendment  in  the  section  devoted  to  definitions.  Be- 
sides, if  me  L^slature  had  intended  to  create  a  new  classification  of 
persMis  whose  property  when  transferred  in  the  manner  specified  in 
section  220  of  the  Tax  Law  wotdd  be  subject  to  a  transfer  tax,  it  is 
reasonable  to  assume  that  they  would  have  provided  for  the  imposition 
of  a  tax  on  such  transfers,  but  no  such  provision  is  made,  for  the  tax- 
ation is  on  the  transfer  of  property  of  residents,  wherever  situated, 
and  on  the  tangible  property  of  nonresidents  when  located  here.  As 
the  Legislature,  therefore,  did  not  amend  the  section  of  the  Tax  Law 
which  classifies  the  persons  whose  estates  are  liable  to  tax,  and  did 
not  specify  what  properly  of  the  persons  embraced  within  the  allied 
classification  would  be  subject  to  a  tax  in  this  state,  it  is  evident  &t 
the  amendment  of  section  243,  effected  by  chapter  551  of  Uie  IawS 
of  1916,  did  not  create  a  new  classification  of  persons  whose  prop- 
erty, when  transferred  in  the  manner  provided  by  section  220,  would 
be  liable  to  taxation. 
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[18J  On  the  pait  of  the  state  ctjmptroUer  it  ia  further  contended 
that  under  the  amendment  effected  by  chapter  551  of  the  Laws  of 
1916,  the  decedent  must  be  deemed  a  fesident  of  this  state  within  the 
meaning  of  tliat  term  in  section  220  of  the  Tax  Law,  if  it  appears  that 
she  livra  here  more  than  6  months  of  the  24  months  immediately  pre* 
ceding  her  death.  The  portion  of  the  amendment  referred  to  raids  as 
follows : 

"FoT  tny  and  all  purposes  of  this  artl(de  and  for  the  Just  impoiltioti  at  the 
transfer  tax  every  person  shall  be  deemed  to  bare  died  a  'resident,  and  not  a 
nOTresld^t,  of  the  state  of  New  York,  If  and  when  such  person  shall  have 
dwelt  or 'shall  have  lodged  In  this  state  during  and  for  the  greater  port  of 
any  period  of  tw^ve  consecutive  months  In  the  twentr-fimr  monthB  next 
preceding  bla  or  tef  death." 

The  word  "deemed"  is  used  in  many  sections  of  the  Tax  Law,  and 

has  been  construed  to  mean  that  certain  facts  therein  described  shall 
have  a  certain  1^1  effect,  and  that  the  facts  being  admitted,  the  legal 
effect  is  conclusive.  I  am  inclined  to  think  that  the  Legislature  in  5ie 
amendment  effected  by  chapter  551  of  the  Lows  of  1916  used  the  word 
''deemed"  in  the  same  sense  in  which  it  was  theretofore  used  in  vari^ 
oius  sections  of  the  Tax  Law,  and  that  proof  of  the  facts  subsequently 
entunerated  in  the  sentence  in  which  the  word  is  used  was  to  be  ccm- 
clusive  upon  the  qnestion  of  a  decedent's  residence.  That  this  was 
the  intention  of  the  Legislature  is  apparent  fnmi  an  independent  sen- 
tence in  the  amendment,  which  reads  as  follows : 

"The  burden '-of  proof  In  a  transfer  tax  proceeding  shall  be  iqxm  those 
daimlng  exemptton  hf  reason  of  the  allseed  nonnetdenee  of  the  deoeaeMI." 

If  the  word  "deemed"  in  the  eariier  part  of  the  amendment  were 
intended  by  the  Legislature  merely  to  place  upon  the  perscu  claiming 
nonresidence  the  burden  of  proving  it,  there  would  be  no  need  of  add- 
ing the  independent  sentence  just  (quoted. 

[11]  I  cannot,  however,  agree  with  the  contention  of  the  state  ccsnp- 
troller  that  the  I^^gislature  by  the  amendment  above  quoted  intended 
that  a  person  who  dwelt  or  lodged  here  for  a  period  of  6  months  and 
1  day  of  the  24  months  immediately  preceding  such  person's  death 
is  to  be  deemed  a  resident  of  this  state  for  the  purpose  of  the  trans- 
fer tax.  Such  an  interpretation  would  result  in  such  manifest  injus- 
tice that  I  should  be  unwilling  to  accept  it,  unless  the  words  of  the 
statute  were  so  clear  and  unequivocal  as  to  admit  of  no  other  inter- 
pretation. It  would,  for  instance,  make  a  person  a  resident  of  this 
state  and  his  estate  subject  to  taxati<m  as  such,  if  he  lived  here  for  6 
months  and  1  day  and  then  sold  his  home  here,  bought  a  home  in  New 
Jersey,  and  went  immediately  to  live  in  the  New  Jersey  home  and 
lived  there  until  the  date  of  his  death,  17  months  and  29  days  after- 
wards. I  will  not,  therefore,  assume  that  the  Legislature  intended  the 
effect  which  would  necessarily  result  from  the  interpretation  contend- 
ed for  by  the  state  comptroller.  I  think  that  the  use  of  the  word  "con- 
secutive '  shows  that  it  was  the  intention  of  the  Legislature  to  make 
it  essential  that  a  person  live  in  this  state  some  part  of  each  of  12 
consecutive  m<»iths,  and  in  the  a^^gate  the  greater  part  of  such 


1084 


164  MBW  YORK  SUPPLBMBNT 


(Sur.Ct 


12  months  of  the  24  immediately  prior  to  his  death  before  he  would  be 
deemed  a  resident  for  the  purpose  of  the  Transfer  Tax  Act  As  die 
statute  was  not  intended  to  af^ly  to  a  case  where  the  residence  of  the 
decedent  was  not  in  dispute^  but  only  to  those  cases  where  it  was  con- 
tended on  behalf  of  the  estate  of  a  decedent  that  he  was  a  nonresident, 
tbis  interpretation  would  apply  only  to  cases  where  the  question  of 
residence  was  in  dispute,  and  as  the  L^slature  makes  the  l^al  effect 
of  the  facts  conclusive  upon  the  questicm  of  residence,  I  am  inclined 
to  that  interpretation  which  bears  less  heavily  upon  the  taxpayer. 

From  the  conceded  facts  and  the  evidence  in  this  case  I  find  that 
the  decedent  resided  at  Bellows  Falls,  Vt,  from  July  3,  1914,  to  Au- 
gust 15,  1914;  that  she  resided  in  this  state  from  August  15,  1914,  to 
July  19,  1915 ;  that  she  resided  in  Bellows  Falls  from  July  19,  1915, 
to  September  1,  1915 ;  that  she  rended  in  this  state  from  September  1, 
1915,  to  October  X,  1915 ;  that  she  resided  in  New  Jers^  from  Octo- 
ber 1, 1915,  to  November  24,  1915 ;  and  that  she  resided  in  this  state 
from  November  24,  1915,  to  July  3,  1916,  except  that  she  stayed  in 
Hoboken  for  a  few  days,  not  exceeding  a  week,  at  about  the  beginning 
of  the  year  1916.  From  these  facts  it  appears  that  decedent  did  not 
reside  in  the  state  of  New  Yoric  for  some  part  of  each  of  12  consecu- 
tive months  of  the  24  immediately  prior  to  her  death,  and  under  my 
interpretation  of  the  amendment  effected  by  chapter  551  of  tiie  Laws 
of  1916  she  is  not  to  be  deemed  a  resident  of  the  state  of  New  Yoric 
for  &e  piupose  of  the  transfer  tax  within  the  meming  of  tiiat  amend- 
ment 

The  proceeding  will  therefore  be  remitted  to  the  transfer  tax  ap- 
praiser for  the  purpose  of  appraising  the  estate  of  the  decedent  as  a 
nonresident  of  this  state  under  section  220  of  the  Tax  Law. 
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MEMORANDUM  DECISIONS 


Robert  ADAMSON,  Fire  CommiBBioner  of  the 
City  of  New  York,  ResimndeDt,  v.  Walter  J. 
SALOMON,  ApmUant  (Supreme  Oourt.  Ap- 
;>ell&te  Term,  first  Department.  April  4, 
mi.)  Appeal  teota  Municipal  Court,  Borough 
it  Manhattan,  Ninth  District  Acti<m  by  Rob- 
ert Adamaon,  Fire  Conuoiarionar  of  New  ion 
Uity,  against  Walter  J.  SalMDon.  Judgment 
[or  plaintiff,  and  defendant  appeals.  Rerarsed, 
ind  compl^t  dismissed. 

BIJUR,  J.  Since  this  record  presents  la  evi- 
ience  no  provisiona  of  the  Building  Code  other 
than  those  involved  in  Browning  v.  Adarason, 
115  N.  E.  1035.  recently  decided  in  the  Court 
Jt  Aweals,  the  Judgment  must  be  rereised, 
tritfa  costB,  and  complaint  dismissed.  All 
xincar. 


^TNA  BXPLOSIVDS  CO.  v.  Edgar  W. 
BA8SICE  et  al.  (Supreme  Q>art,  Appelate 
Division,  First  Deportment.  March  80,  1817.) 
Drder  resettled.  Moti<m  to  go  to  the  Court  of 
Appeals  granted.  Qneatian  certified.  Orders 
aied. 


Edward  J.  AHREINS,  respondent,  v.  LEF- 
STEIN  ft  ROSDNFiULD,  de! endanL;  and  Mor- 
ris Letstein,  appellant.  (Supreme  Court,  Ap- 
pellate Divisicm,  Second  Departmoit.  April  W, 
IU17.)  Order  affirmed,  with  $10  costs  and  dis- 
tniraements.  The  facto,  as  stated  in  the  com- 
plaint and  as  ibdmitted  by  the  demurrer,  do  not 
ibow  receipt  U  the  money  for  the  purposes  of 
MQversion,  or  refusal  to  surrender  the  same  to 
the  plaintiff's  employer,  or  any  demand  tiiere- 
For,  and  the  history  of  the  transaction  inter- 
nediate  the  raoetpt  of  the  money  to  the  apj^ 
ation  for  the  vamuit  ia  absmt.  No  winiou. 
lenlta,  P.  3^  and  Tliomas,  Mills,  Bidi.  and  Put^ 
Mm,  JJ.,  ewcDT. 


Lena  R.  ALLm.  respt,  t.  Glen  I.  BID- 
ffELL,  applt.  (Supreme  Goart,  Appellate  Di- 
rision.  Fourth  Department.  lun»  7,  191T.) 
ippeal  dismissed,  without  coata,  upon  atipula- 

'.ioD  filed. 


Herrick  C.  ALLEN  T.  GENERAL  ACCI- 
:)ENT  FIRE  &  LIFE  ASS'N.  OO.  (Supreme 
3ourt,  Appellate  Division,  First  Department, 
tforch  80,  1917.)  AppU^ation  denied,  i^th  910 
mts.   Order  signed. 


Abraham  H.  ALTOOHtJL  v.  Alfred  LUD- 
iVIG  and  another.  (Supreme  Court,  Appellate 
Mvisioo,  First  Department.  Marc^i  30,  1917.) 
notion  denied,  with  f  10  costo.   Order  filed. 


AMALGAMATED  MILLS  v.  GASTON, 
WILLIAMS  ft  WIOMORBL   (Sapiwne  Court, 


Appellate  Divisimi,  First  Department  Aivil 
27,  191T.)  Motion  denied,  without  eoeta.  Or- 
der filed. 


AMERICAN  BILL  POSTING  CO.,  Applt., 
V.  John  H.  SPRIXGDB  et  aL,  Respts.  (Su- 
preme Court,  Appellate  Dlviaitm,  First  D^Mrt- 
ment  April  6,  ltfl7.)  Judgment  affirmed,  with 
costs.   No  opmym.  Order  filed. 


AMERICAN  BLUB  STONB  CO.,  respt,  v. 
COHN  CUT  STONE  OO.,  and  Joseph  M.  Cohn, 
applts.  (ISupreme  Coart,  Appellate  Division, 
I^Mirth  D^>ajtment.  March  28,  1917.)  Order 
(97  Misc.  Bep.  428.  161  N.  Y.  Sopp.  997)  affirm- 
ed, with  costs.  All  concur. 


AMERICAN  BLUB  STONO  COMPANY, 
respt.,  V,  COHN  CUT  STONE  COMPANY, 
applt. ;  John  M.  Cohn,  relator,  (Supreme  Court. 
Appellate  Division,  Fourth  Department  April 
4,  1917.)  Motion  for  leave  to  appeal  to  the 
Ooart  of  Appeals  granted. 


AMERICAN  NATIONAL  BANK  OF  BEN- 
TON HARBOR,  MICH.,  respt,  v.  George  R. 
BROWN,  sheriff,  et  al.,  applts.  (Suprone 
Court,  ApjMJlate  Divi8i(m,  Fourth  Department. 
April  4,  1917.)  Judgment  affirmed,  with  costs. 
Ail  concur. 


In  the  matter  of  the  cUhn  of  William  A. 
AME6BURY  for  compensation  v.  VACUUM 
OIL  COMPANY,  employer,  applt  (Sopreme 
Court  Appellate  Division,  Third  Deporbnent. 
May  10,  1917.)    Award  nnanimonsly  affirmed. 


Albert  APPELL  v.  Anna  T.  APPELL  et  al. 
(Supreme  Court  Apellate  Dirislon,  First  De- 
partment May  11,  1917.)  Motion  granted. 
Queatini  certified.  Order  filed. 


Pauline  AltNOLD,  appellant  v.  David  OLIV- 
ER, etc.,  respondent  (Snpreme  Court,  Appel- 
late Division,  Second  Department.  April  27, 
1917.)  Order  affirmed^  vrith  $10  costs  and  dis- 
bursements. No  opinLoa.  Joiks,  P.  J^  and 
Mills,  Rich,  and  Putnam,  JJ.,  ooneor.  ^niom- 
as,  Jl,  dissents. 


Sidney  ASH,  Reept,  t.  UNITED  TOILET 
GOODS  CO.,  Applt  (Supreme  Conrt,  Appel- 
late Division,  Fb«t  Department  April  18, 
1917.)  Order  afficmed.  with  $10  coats  and  dls- 
bununents.   No  oplnioB.   Order  flisd.. 
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A.  w.  Mclaughlin  a  co.,  RMpt«.,  v. 

SOUTHERN  HOTEL  CO.,  Applt.  iSupreme 
Court,  Appellate  Division,  Fiirt  Department. 
AprU  13,  1»17.)  Order  affirmed,  with  ?X0  cobIb 
and  disburaementB.  No  opinion.  Order  filed. 

Abraham  AZSU^OD.  an  infant,  etc.,  plain- 
tiff, V.  Samuel  LEVINE,  defendant  In  re  Ap- 
plication of  Abraham  AXBLROD,  an  infant, 
etc.,  respondent,  to  pnniah  for  contempt  Sam- 
uel Lerine  and  A  **^-  ^  "  ' 
lanta.    (Boprema  -. 

Second  D^artment.  — ,   /     -  - 

thinb  that  it  does  not  sufficiently  appear  that 
Sarafan  was  a  party  to  the  act  of  Levine  in 
drawing  down  the  Joan  ralue  of  hia  life  Insur- 
ance policy,  but  in  other  respects  that  the  de- 
termination ia  justified  by  the  facts.  This 
failure  to  connect  Sarafan  with  that  act  is 
not  sufficient  to  exonerate  him  from  the  con- 
sequences of  the  decision.  The  order  is  modi- 
fied, so  as  to  dissociate  Sarafan  from  the  mat- 
ter of  the  life  insurance  policy,  and,  as  so  modi- 
fied, affirmed,  with  ?10  costs  and  disburse- 
ments. Jenks,  P.  J.,  and  SUlls,  Bldi,  Putnam, 
and  Blackmar,  JJ.,  concur. 


Abraham  AXELBOD,  an  infant  etc.,  re- 
spondent V.  Samuel  LB  VINE,  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment April  13,  IdlT.)  Motion  granted, 
with  flO  costs. 

Frank  J.  BAXTMBRT  et  aL,  RMpla.  v.  Blan- 
fred  MALEIN  and  another,  Appits.  (Supreme 

Court,  Appellate  Division,  P&st  Departaient. 
May  4,  18170  Order  reversed,  with  JIO  costs 
and  disbursements,  and  motion  denied,  with  $10 
costs,  with  leave  to  plaintiffs  to  amend  on 
payment  of  costs,  on  Heed  v.  Sobel,  164  N.  T. 
Supp.  897.  decided  AprU  13.  1917.  Order  filed. 


Jamea  H.  SEALS,  req^ondent*  v.  J.  L.  B. 
SCHUBLBR,  appellant  Supreme  Court.  Ap- 
pellate Diviaom,  Second  Diepartmeot  March 
30,  1917.)  Ap^cation  denied,  widi  $10  costa, 
and  stay  vacated. 

P.  BBLIj-I'BINWIOK,  appelant,  v.  CY- 
PBESS  HILLS  OEMETERX  and  William 
Miles,  respondents.  (Supreme  Court,  Appel- 
late Division,  Second  Department  April  6. 
1917.)  Order  affimwd  by  default,  with  coetik 
Jenks,  P.  J.,  and  Tbomaa,  Blills,  Bicb,  and 
Putnaui,  JJ.,  concur. 

F.  BELL-FEN  WICK,  appellant,  v.  CY- 
PRESS HILLS  CEMETERY,  and  another, 
respondents.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  April  20,  1817.) 
Motion  granted,  condition  that  appellant 
pay  $20  costs,  place  the  case  on  the  May  calen- 
dar, and  be  ready  for  argument  when  reached ; 
otherwise,  motion  denied,  with  $10  coats. 

Baebad  BBNATOTITOH,  u  admz.,  etc., 
respt,  T.  V.  8.  OYPSCM  COMPANY,  amlt 


(Supreme  Court,  Appellate  Division,  Fooi^ 
Department  March  2S,  1917.)  Judsmoit  ad 
order  n«qri»i4,  irtth  coats.   AU  oobcdt. 


Florence  V.  BENOLIEL.  Bespt,  v.  Abr«h«= 
BENOLIEL  et  al.,  Appits.  (Supreme  Gwat. 
Appellata  Division.  First  Department  Mar  t 
1917.)  Ordar  affirmed,  with  $10  costs  and  4* 
bursementa.  See  Boessle  t-JKo^^^.  MB  ^PP- 
DiT.        148  K  Y.  Supp.  000.   Or4«r  fJtL 

Benjamin  R.  BERTRAND,  appellant  ' 
OESTING  BUILDING  COMPANY,  nsp-a^ 
ent  (Supreme  Court,  Aopellate  Di^oa, 
ond  Department  April  20,  1917.)  Order  JS- 
N.  Y.  Supp.  70)  affirmed,  with  $10  costs  w 
disbursements,  no  opinion.  Stapleton,  JEi. 
Putnam,  and  Bladunar,  JJ.,  eoncor.  Jsta. 
P.  J.,  not  voting. 

Abraham  BBEZIN,  Bespt,  T.  Jacob  POL- 
ONSKY.  Applt  (Supreme  Court.  ApE#!to}' 
Division,  First  Department  April  27.  l»li. 
Judgment  and  order  affirmed,  with  coats.  > 
opinion.    Order  filed. 


B.  F.  STUBTBVANT  COMPANY,  appi'_ 
V.  ERIE  RAILBOAD  COMPANY,  respt  Kit- 
preme  Court,  Appellate  Division,  Thiro  I*- 
partment  May  2,  1917.)  Order  onaiUBiwsl' 
affirmed,  with  $10  coats  ud  diabmsaBcsb. 
Sewell,  J.,  not  sitting. 


Abraham  BIBNENZDOHT  v.  Isabel  AN- 
DERSON. (Supreme  Court,  Appellate  Div-- 
Bion.  First  Department  April  13.  1917.)  i?- 
pUcatlon  denied,  with  $10  coats.   Order  HgnKl. 

BKiabeth  G.  BIOGS,  Applt,  v.  Maris  I'. 
CLAPSADDLE,  Reapt  (Supreme  Coort,  Ij^ 
pellate  Division,  Virtt  Departmeat  Apnl 
1917.)  Order  rcKraed,  with  $10  costs  aid  *»- 
bursemeuta.  and  nkotion  denied,  witk  $10  coffl- 
No  opinion.   Order  filed. 


Emma  BISHOP,  a«  edndnistzatiix.  ^ 

Arthur  Bishop,  deceased,  respoBdeot.  ^ 
KINGSTON  GAB  &  BLBCTKIC  COMPANX 
appellant  (Supreme  Court,  Appellate  DW" 
sion.  Second  Department  March  23,  l!jI>J 
MoUgn  tor  leave  to  appeal  to  the  Court  cf 
peala  denied. 

James  B.  BLAINB.  Bespt,  t.  Sidnaie  C 
THURN  and  another,  Auplts.  (Sajsf» 
Court,  Appellate  Divisian,  First  Depart»-iS 
Ms^  4,  1917.)  Judnoeat  and  order  affirs*- 
with  costs.   No  opiiuos.   Order  filed. 


Jessie  BLANKENSHIP,  respt,  t.  J** 
O'DONNBLL,  applt  (Supreme  Court.  ^ 
pirilate  Dlvirion,  Fourth  Department.  Uant  > 
UfkLi    Hottaa  grantad,  and  appeal  dismao^ 
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r^uhi  BLANSETT  and  one,  respts.,  t.  Charles 
I.  HINKLET,  applt  (Supreme  Court,  Appel- 
ite  Divifliou,  f'ourth  Department.  March  14, 
917.)  Judsment  and  order  afllrmed,  with 
otita.    AJl  concur. 

Tvudwig  BLITZ,  reapondent,  v.  Cbaxlea  T. 
VIL.SON  et  at,  appellants.  (Supreme  Court, 
Lppellate  Ijiviaion,  Second  Department.  April 
3,  1917.)  Motitm  for  stay  granted,  onleaB 
>laintlff  stipulate  to  try  the  canse  before  a 
pecial  Jury  in  Kinga  county  on  the  first  Mon- 
ay  of  May  next.  On  aach  stipulation  beins 
aade,  the  motion  will  be  denied,  without  coats, 
renka.  P,  J.,  and  Stapleton,  Putnam,  and 
tlackmar,  JJ.,  concur,   llilla,  J.,  not  votins. 


Ida  BORllNSTEIN,  an  infant,  etc.,  appel- 
ant, V.  Jacob  MENDELEVITZ,  respondent 
Supreme  Court,  Appellate  DiTiaion,  Second 
>epartment.  March  23,  1917.)  There  was  no 
uttlcient  evidence  that  the  cauae  of  action  was 
he  same  as  that  pending  in  the  County  Court, 
>r  that  coBts  had  been  taxed  therein  against 
tlaiutiff,  or,  if  bo,  the  amount  thereof,  Evl- 
lenoe  of  such  facta  was  necessary  before  the 
■ourt  could  exerciae  its  discretion  in  deciding 
t  motion  to  stay  proceedings  for  nonpayment 
>f  coats  in  another  action.  Order  of  the  Coun- 
y  Court  of  Kings  county  reversed,  with  $10 
%)RtB  and  diabunements,  Jenk&  P.  J.,  and 
itapleton.  AOUa,  Bicb,  and  Bfackmar,  JJ., 
xmcnr. 


The  BBADFOHD  CO.,  Respt.,  v.  James  H. 
?UNN,  Applt.  (Supreme  Court.  Appellate 
")ivi8ion,  First  Department.  April  5,  1»17.) 
)rder  affirmed,  with  $10  coata  and  dlsburse- 
nenta,  with  teare  to  defendant  to  withdraw  de- 
nurrer  and  anawer  on  payment  of  coats.  Ko 
iK^nion.  Order  Sled. 


Tfae  BRADFOBD  CO.,  Rcspt,  t.  James  H. 
3UNN,  Frank  G.  Strudwick,  Applte.  (Supreme 
!7ourt.  Appellate  Division,  First  Department, 
iprU  27,  1917.)  Order  affirmed,  with  $10 
wat>  and  disbarMnwnti.  Mo  opinion.  Order 
iled. 


BBABFOBD  00.  v.  Jaa.  H.  DI3TJN.  (Su- 
)reme  Court,  Appellate  Dlvlaton,  First  Depart- 
nent.  May  11,  1917.)  Motion  denied,  with 
ilO  costs.   Order  filed. 


Eva  BRAGAN,  respt.,  v.  SYRACUSE 
jIGIITING  CO.,  applt.  (Supreme  Court,  Ap- 
lellate  Division,  Fourth  Department.  March 
*.  1917.)  Judgment  and  order  affirmed,  with 
■oBtfl.   All  concur. 

In  the  Matter  of  William  J.  BROCK,  an  at- 
orney.  (Supreme  Court,  Appellate  Divisicm, 
Second  Department  March  23,  1917.)  Mo- 
ion  granted,  and  respondent  directed  to  appear 
icfore  this  court  on  the  first  Wednesday  of 
Jitt  'April  tisrm  tor  reprluiand. 


BROOKLYN  BANK  XS  THB  CITY  OF 
NEW  YORK,  respondent  T.  METROPOL- 
ITAN TRUST  COMPANY  OF  THE  OITY 
OF  NEW  YORK,  as  adniiDistrator,  etc.,  and 
Edmund  K.  Stallo,  appdlaotst  and  othera,  de- 
fendants. (Supreme  Court,  Appelate  DiTtsitm, 
Second  Department  March  23,  1917.)  Order 
affirmed,  with  $10  coats  and  disbursements. 
No  opinion.  Jenks,  P.  J.,  and  ThtaoMm,  Staple- 
ton,  Bich,  and  Blackmar,  JJ.,  ooDcar. 

In  the  Matter  of  the  AppUcatiiui  of  Jacob 
BROOKS,  for  an  order  directing  William  Har- 
ry Montgomery,  an  attorney,  to  turn  over  cer- 
tain moneys.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  April  20,  1917.) 
Motion  denied. 

In  the  Matter  at  the  Application  of  Jacob 
BROOKS,  for  an  ordo-  directing  WilUam  Har- 
ry Montgomery,  an  attorney,  to  turn  over 
certain  moneys.  (Supreme  Court,  Appellate  Di- 
vision, Second  D^»artment  April  27,  1917.) 
Tbe  learned  Justice  at  the  Special  Term  in  his 
discretion  denied  tbiri  extreme  remedy.  Suoh 
relief  is  granted  only  In  very  clear  caaes,  as  a 
client's  right  may  always  be  determined  in  an 
action.  In  re  ScbeU,  12S  N.  Y.  67,  27  N.  E. 
067.  No  suffidrat  ground  appears  for  this 
v;ourt  to  aay  that  the  Special  Tenn  should  have 
ordered  summarily  such  payment  aiid  thus  ig- 
nored and  disregarded  the  attorney's  lien  as 
claimed.  The  ordor  is  therefore  affirmed,  with- 
out coats,  bat  such  disposition  is  without 
prejudice  to  any  action  now  pending,  or  which 
may  be  E»«ught  betweeo  these  partica  Jenks, 
P.  J.,  and  StapIetOD,  Mill*,  Putnam,  and  Black- 
mar,  JJ.,  concur. 

May  BROWN,  Respt.  v.  COMMERCIAL 
ADVERTISER  ASST^,  Applt  (Supreme 
Court  Appellate  Division,  First  Department. 
March  23, 1917.)  Judgment  affirmed,  with  coats, 
with  leave  to  defendant  to  amend  on  payment  of 
coats.  No  c^nloD.  Order  filed. 

Franklin  BROWN,  and  others,  retq^ond- 
ents,  V.  Leslie  B.  WILSON  and  another,  ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Departmoit  Aivil  13,  1917.)  Order 
aflirmed,  with  $10  costs  and  disbursements. 
No  opinion.  Jenks,  P.  J.,  and  Mllla,  Rich,  Put- 
nam, and  Blackmar.  JJ.,  omcur. 


George  E.  BROWNELL,  appellant,  v.  Daisy 
M.  BROWNELL,  reapondent  (Supreme  Court 
Appellate  Division,  Second  Department.  April 
27,  1917.)  Judgment  and  order  affirmed,  with- 
out costs.  No  opinion.  Jeaks,  P.  J.,  and 
Thomas,  Staplebm,  Rich,  and  Putnam,  JJ.,  con- 
cur. 

Minnie  BUNKE21,  respt,  v.  Harry  BUN- 
KER, deft  (Supreme  Court  Appellate  Divi- 
aion.  Fourth  Department  March  7,  1017.) 
Motion  granted  and  appeal  diamiaaed. 
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Joseph  BURKHAKDT,  «s  Adm'r.  Respt,  t. 
AOKm.  MERRILL  &  CONDIT  and  42d  St, 
ManhattanTille  &  St  Nidiolu  Ave.  R.  Co.. 
AppltB.  (Sapreme  Court,  Appellate  Diviaion, 
First  Departmmt  May  4,  1917.)  Judcment 
affirmed,  with  costs  to  Acker,  Merrill  &  Condit, 
and  reversed  and  CMnplaint  dismissed  as  to 
railroad  company.  No  opinion.  Laughlin  and 
Page,  JJ.,  dissent  as  to  nilroad  oompaay.  Set- 
tle order  on  nodca. 

Gas  O.  BUSS,  applt,  NATIONAIi  BBN 
FRANKLIN  FIRE  INS.  CO.  OF  PITTS- 
BURGH, PA.,  resnt  Gns  G.  BUSE,  applt,  v. 
NORTHWESTERN  NATIONAL  INS.  CO. 
OF  MILWAUKm  WIS.,  respt  Gas  G. 
BUSB,  applt,  T.  MILLERS'  NATIONAL 
INS.  CO.  OP  CHICAGO,  ILL.,  respt  (Su- 
preme Conrt  Appellate  Division,  Fourtb  De- 
partment. March  14,  1917.)  In  each  case, 
jud^ent  (96  Misc.  Rep.  229,  160  N.  Y.  Sap. 
566)  affirmed,  with  costs.  All  ctmcnr. 

William  BTERS,  Applt,  t.  FLXISHO- 
VALVE  CO.,  Respt  ^npreme  Court,  Appel- 
latp  Division,  First  Department.  April  27, 
1917.)  Order  (160  N.  T.  Supp.  1050)  affirmed, 
with  SIO  costs  and  di^ursements,  with  leave  to 
plaintiff  to  amend  on  payment  costs.  No 
opinion.  -Order  filed. 

Aneta  P.  CAPBS,  Respt.,  v.  WUltam  P. 
CAPES,  Applt  (Supreme  Court,  Appellate  Di- 
vision, Tint  Department  AprU  27,  1917.)  Or- 
der affirmed,  with  |10  coats  and  disbonementB. 
No  opinion.  Order  filed. 


Elizabeth  CAREY  v.  Minerva  B.  TOLER. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. April  13,  1917.)  Motion  draied, 
with  flO  costs.  Order  filed. 

Joseph  P.  CARNEY,  appellant  v.  PBNN 
REALTY  COMPANY,  reapoi^ent  (Supreme 
Court,  Appellate  Divlaum,  Second  Department 
April  20,  1917^  Motion  denied,  wltboot  costs. 


CAROLYN  liAUNDRY  v.  LONDON  & 
lANCASHIBO  CO.  (Supreme  Court,  Appel- 
late Division,  Firat  Department  April  27, 
1917.)  AppUcation  denied,  with  flO  costs.  Or- 
der signed. 

Catherine  CARBOLL  v.  CITY  OF  NEIW 
YORK.  (Supreme  Court,  Appellate  Division, 
First  Department  May  11,  1917.)  Applica- 
tion denied,  with  $10  costs.   Order  rigned. 


James  <3AIITER,  respondent  v.  The  CITY 
OF  NEW  YORK,  appellant  (Supreme  Court. 
Appellate  Divisitm,  Second  Department  April 
27,  1917.)  Judgment  and  order  ananlmoady 
affirmed,  with  costs.  No  opinion. 


Joa^hine  GASSBL  tm  adm%  Applt.  v.  Tin 
CITY  OF  NEWYORK,  Respt  (SBpreine 
Court,  Appe^to  Division,  First  DeparOnnL 
MarxA  23,  1817.)  Judgment  and  order  nBmii, 
with  eoati.  No  oidnimt.  Order  filed. 

Paolo  OASTtOIilONE  ACSTRO-AMES- 
ICANA  8.  S.  00.  (Supreme  Court  Apptllnu 
Diviaitm,  Bliat  Departmnit  April  27. 
Application  granted.  Order  signed. 

In  the  Matter  of  the  application  to  deneute 
CERTAIN  JUSTICES  OF  TUB  SUPBEME 
COURT  in  the  Second  Department  to  eouti- 
tute  the  "Title  Part"  of  the  Special  Tenn  in 
said  Court  pursuant  to  the  provimons  of  Ar- 
ticle XII  of  the  Real  Proper^  Law,  otiieiw^se 
known  as  the  Torrens  Land  Title  Kegistntiw 
Law,  aa  amended  by  Chapter  547  of  the  Lan 
of  1916.  (Supreme  Court,  Appelate  Divtei^ 
Second  Department  April  13,  1917.)  Ji- 
tion  denied,  without  costs,  without  prejudiiT 
to  a  renewal  when  the  amount  of  busiDeaa  nn- 
der  the  Torrens  Law  makes  it  neceasarr  v 
proper  to  designate  a  "O^tle  Part" 


CHALLENGE  CUTLERY  CORPORA- 
TION, et  a!.,  applts.,  v.  Jean  CASE,  et 
respts.  (Supreme  Court,  Appellate  Divis^'a. 
Fourth  Department  March  2S.  1917.)  Or 
der  reversed,  with  $10  costs  and  dirfjurscofnts 
and  motion  denied,  with  $10  coats.  Held,  tbtt 
in  the  absence  of  any  facts  or  drciuustaoct* 
showing  the  necessity  or  proprieb  of  diK>'[- 
ing  a  trial  by  Jury  of  questions  of  fact  vbieh 
must  ultimately  be  determined  by  the  conrt  ui 
the  Equity  Term,  the  Special  Term  was  fr-t 
justified  In  making  th«  order.  All  concur. 


CITY  OF  NEW  YORK  t.  Fanny  BAFF, 
(Supreme  Court  Appellate  Division,  Firsi  l"- 
pnrtment  March  30,  19170  Applicau^a 
granted.   Order  signed. 


In  the  Matter  of  the  final  judicial  settlemAt 
of  the  accounta  of  George  M.  CLAPP,  as  a>l« 
surviving  trustee,  etc.,  of  Benjamin  Clapp. 
ceaaed.  (Sa^«me  Goart,  Appeliate  IHtis'-o- 
Second  D^rtment  April  13.  1917.)  Ot^^ 
of  reversal  resettled  in  two  respects:  i^r^U 
that  tt  recite  that  an  appeal  was  taken  b; 
Warren  E.  Clapp,  Huth  A.  Clapp  and  Dowwy 
J.  Clapp,  by  Charles  W.  Bootc,  their  ?uar:- 
ian  ad  litem;  also  by  Ina  L.  Clapp,  Wal'ti 
a  Clapp,  Jr.,  and  Sylvia  J.  Clapp,  by  U"- 
reace  E.  Sherwood,  their  guardian  ad  Ules- 
Second,  that  at  the  foot  of  the  order  titen  l« 
added  ''with  liberty  to  the  guardiane  ad  Ht^a. 
or  either  of  them,  to  apnly  to  the  surrogate  f'^i 
an  allowance,  payable  from  the  share  of  tbar 
respective  wards,  sufficient  to  cover  such  guan- 
ians'  expenses  on  said  appeal."  Settle  order 
before  Mr.  Justice  Putnam.  ^ 

Chas.  H.  CLARE£3  t.  HOERLBACE 
SALES  CO.   (Sivfeme  Court,  Appelate  U'f 
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,  First  Department.  April  18,  1B17.)  Ap- 
ition  denied,  with  |10  ooits,  «nd  stay  va- 
d.    Order  ngaed. 


izabeth  C.  CLIFFORD,  as  admloiatratrlx, 
of  John  3.  Clifford,  deceased,  respt.,  v. 
•ph  A.  MONQAN.  appit  (Snpreme  Ccmrt. 
ellate  Division,  Thixd  Department.  Haj 
917.)  Judgment  and  order  nnanimonslr  ai- 
ed,  with  costs.   

izabeth  L.  CODT,  respondent,  v.  Nellie  R. 
l^IS  and  others.  Individually  and  as  execu- 
•8,  etc.,  of  Charles  J.  Randall,  deceased,  ap- 
ints.  (Supreme  Court,  Appellete  Dirision, 
md  Department  April  13,  1917.)  Judf- 
t  affirmed,  without  coats.  No  o^ion. 
Cs,  p.  3.,  and  Thomas,  Stapl^on,  Rich,  and 
rkmar,  JJ„  concur. 


ly  O.  COPB^T  T.  Mary  OOFFBY.  (Sn- 
ne  Court,  .^nwUate  Division.  First  Depart- 
t.  March  80,  1917.)  Motion  denied,  with 
costs.   Order  filed. 


>ui8  K.  COMSTOCK  t.  Bdsar  BLUNO- 

( Supreme  Court,  Appeuate  Wvision, 
t  Department  May  11,  1917.)  Motion  de- 
,  with  $10  costs.    Order  filed. 


HE  COMMISSIONER  OF  PUBLIC 
VRITXES  OF  THE  CITY  OF  NBW 
^K,  on  complaint  of  Eleanor  B.  Schramm, 
ondent  v.  Arthur  WORT,  appellant.  (Su- 
ae Coort,  Appellate  DiTision,  Second  De- 
ment. Manrh  30,  1917.)  Order  of  the 
rt  of  Special  Sessions  affirmed,  with  costs, 
jptnion.  Jenks,  P.  3.,  and  Hills,  Rich,  Pat- 
,  And  Black  mar,  JJ.,  concur. 


hn  J.  CONNORS,  respt,  v.  INTERNA- 
tNAL  RT.  CO.,  applL  (Supreme  Court, 
ellate  DiTislon,  Fourth  Department, 
ch  7,  1017.)  Motion  for  reargument  de- 
,  with  $10  costs. 


ihn  W.  COOK,  reept,  v.  Edward  G.  SHAT- 
3,  applt  (Supreme  Court,  Appellate  Di- 
in.  Fourth  Department  April  4,  1917.) 
?r  reversed,  with  coats,  and  verdict  of  jury 
rtated,  with  costs.   All  concur. 


the  matter  of  proceedings  supplementary 
xecution.    COOPER  COMPANY,  respond- 

V.  Bernard  NAUMBCRG,  appellant  (Su- 
ae Court,  Appellate  Division,  Second  De- 
ment. March  30,  1917.)  Order  modified, 
itriking  out  the  words  "upon  condition  that 

examination  in  supplementary  proceedings 
,  prooeed  In  this  county  or  at  such  time 

place  as  the  parties  may  agree,"  and  insert- 

instead,  "without  prejudice  to  a  renewal 
he  motion  to  punish  for  contempt  in  New 
k  county,"  and,  as  modified,  affirmed,  wlth- 

costs.  No  opinion.  Jenka,  P.  J.,  and 
164N.Y.8. 


Tbomas,  Sts^eton,  -  Bk!h,  and  Blackmar,  JJ., 
concnr. 


John  B.  CORCORAN,  et  aL,  respts.,  v. 
GEORGE  KELLOGG  STRUCTURAL  CO., 
et  al.,  applts.  ^Supreme  Court,  Appellate  Di- 
vision, Fourth  Department  March  21,  1917.) 
Motion  to  dismiss  appeal  granted,  unless  ap- 

Eellants  shall  file  and  serve  printed  papers  aud 
riefs  by  March  24th. 


Frances  M  COREY,  Applt,  v.  Paul  J.  FOR- 
TIN,  Respt  (Supreme  Court  Appellate  Divi- 
sion, First  Department.  March  30,  1917.)  Or- 
der revei-sed,  with  SIO  costs  and  disbursements, 
and  motion  denied,  with  $10  costs,  on  the 
^ound  that  there  Is  no  proof  that  the  plaintiff 
IB  a  nonresident  of  the  state.   Order  filed. 


Vira  CQRNBLL,  appellant,  v.  Seymour  W. 
BONSAXiiL  respondent,  and  others,  defendants. 
(Supreme  Gonrt,  Appellate  Division,  Second 
Department.  March  23_,  1917.)  Order  affirm- 
ed, with  $10  costs  and  dishtu^ements.  No  opin- 
ion. Jenks.  P.  J.,  and  Thomas,  Stapleton, 
Rich,  and  Blackmar,  JJ.,  concur. 

Hanora  M.  CRONIN,  applt,  v.  Katherinc 
O'LEARY,  respt.  (Supreme  Court.  Appellate 
IHvision,  FonrOi  Department  April  4.  1917.) 
Judgment  affirmed,  with  costs.  All  concur. 

Pearl  CRONK,  applt,  v.  Israel  GOLDMAN, 
respt  (Supreme  Conrt,  Appellate  Division, 
Fourth  Department  March  21.  1917.)  Or- 
der modified,  by  imporing  as  a  condition  of  the 
granting  of  the  new  trial,  the  payment  of  all 
costs  accrued  after  notice  of  trial,  and,  as  so 
modified,  the  order  is  affirmed,  witiiont  coats 
of  this  !U>peal  to  either  party.   All  concur. 


Phliip  CROWN  V.  Jacob  LITVAK.  (Su- 
preme Court,  Appellate  Division,  Tint  Depart- 
ment Mardi  80.  1917.)  Appueation  denied, 
with  $10  costs.   Order  dgnefl. 


CUBA  DISTILLING  CO.,  Respt,  v.  Sam- 
uel M.  RICE,  impld.,  Applt  (Supreme  Court 
Appellate  Division.  First  Department  March 
30,  1017.)  Order  affirmed,  with  $10  costs  and 
disbursements.    No  opinion.    Order  filed. 


In  the  matter  of  the  claim  of  Oscar  CUM- 
MINGS,  for  compensation,  v.  JOHN  JOHN- 
SON CONSTRUCTION  CO.,  and  Hartford 
Accident  &  Indemnity  Co.,  applts.  (Supreme 
Court,  AiH>ellate  Division,  lliird  Department 
May  2, 1917.)  Award  unanimooily  affirmed. 

Joseph  P.  CURRY  and  Robert  M.  Curry,  co- 
partners, etc.,  re^ondents,  v.  Jcrtin  ZlThllAA 
and  Maria  Zitellt,  appellant&  (Supreme  Court, 
Appelate  Division,  Second  Department  March 
80,  1917.)   Motion  granted  upon  conditiwi  that 
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within  flve  days. defendants  file  an  undertaking 
in  the  sum  of  S500,  with  sufficient  snretiea,  con- 
ditioned for  the  payment  of  plaintiff^  claim, 
with  interest,  should  the  plaintiffs  noom  here- 
in, and  the  property  be  sold  on  foreclosure,  and 
upon  the  further  condition  that  defendants  per- 
fect the  appeal,  place  the  case  on  the  calender 
for  April  18,  1917,  and  be  ready  for  ammait 
when  reached;  ouerwiae^  DK^ion  dcaoieo,  with 
$10  costs. 

In  the  Matter  of  Amelia  G.  GUTTER.  (Sn- 
preme  Court,  Appellate  I>ivisi(«i,  First  Depart- 
ment. November,  1916.)  Application  denied. 
Memorandum  per  curiam.  See,  also,  148  N.  T. 
Supp.  920  ;  89  Misc.  Rep.  663.  154  N.  Y.  Supp. 
200;  175  Ak>>  IHt.  64L  162  V.  T.  Supp.  645. 

Catherine  A.  DALY,  piff.,  v.  DAKE  REAL- 
TY CORPORATION,  deft  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  April 
4,  1917.)  Plaintiff's  exceptions  overruled,  mo- 
tion for  new  trial  dmied,  with  costs,  and  judg- 
nmt  directed  for  the  defendant^  upon  the  non- 
suit, with  coeta   All  ccMienr. 


Midiael  DEI^FINO,  reniondent,  y.  MARINE 
METAL  A  SUPPLY  COMPANY.  Ina,  appel- 
lant.  (Supreme  Court,  Appellate  Divisira,  sec- 
ond Department  April  13,  1917.)  Judgment 
and  CH'der  reversed,  and  new  trial  granted,  costs 
to  abide  the  event^  on  the  ground  that  it  was 
error  to  den^  the  motion  to  dismiss  the  second 
cause  of  action,  and  <m  the  further  ground  that 
the  finding  of  damage  in  the  first  cause  of  ac- 
tion is  oHitrary  to  the  evideQce.  Jenks,  P.  J„ 
and  Stapleton,  Mills,  and  Bidi,  JJ.,  concur. 
Garr,  J.,  not  voting. 

George  W.  DENNEHY  v.  I.  Seth  HIRSCH. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  13,  19170  Motion  granted, 
with  yiO  ooMfc   Order  filed. 

Matter  of  Johannes  D.  E.  M.  DE  RIDDER. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  11,  1917.)  Motion  granted. 
Order  filed. 

DINKEL  &  JEWELL  COMPANY,  respond- 
ent v.  The  VILLAGE  OF  TARRYTOWN,  ap- 
pellant (Supreme  Court  Appellate  EMvision, 
Second  Department  April  13,  1917.)  Judg- 
ment (160  N.  Y.  Supp.  83)  affirmed,  with  costs, 
on  the  opinion  of  Mr.  Justice  T(»npKins  at  Trial 
Term.  Jenks,  P.  J.,  and  Thomas,  Stapleton, 
Rich,  and  Blackmar,  JJ.,  concur. 


In  the  Matter  of  the  eleotion  of  DIRECTORS 
OF  THK  RBAL  ESTATK  OWXERS'  PRO- 
TECTIVE ASS'N,  L.  Victor  Weil,  Applt 
-(Supreme  Court,  Appellate  Division,  First  De- 
partment May  11, 19170  Order  affirmed,  with 
(10  costs  and  disbursements.  No  opinion.  Oi^ 
der  filed. 


Mark  M.  DITTEKFUSS  t.  Davfd  HORS- 
LET  tt  mL  (Supreme  Court  App^te  Dir:- 
rion.  First  Department  manSk  90,  iSlt.> 
Motum  doiied,  with  |10  casta,  on  the  gram: 
that  no  leave  is  required.   Order  filed. 

JcHMph  DOBBINS,  respt.  v.  DBXJlWABE. 
LACKAWANNA  *  WESTERN  RA-ILROAD 
CO.,  ajHdt  (Sufweme  (>>urt.  Appellate  IXn 
nua,  TUrd  I>^rtment  May  2,  1917.)  M> 
tion  tor  reargnment  denied.  Motion  for  leave 
to  appeal  to  the  Court  ot  Appeals  granted. 

Abraham  DOERFLER,  re^iNMident  Sanli 
E.  POTTBERG,  etc..  et  al..  defendants;  Is- 
bella  Ruth  Doerner,  in^vidually  and  as  idmic- 
istratrix.  etc.,  and  others,  appellanta  (ScitreiM 
Court,  Appellate  Division,  Second  Departrant. 
April  5,  1917.)  In  view  of  the  former  decisiM 
of  the  court  in  this  litigation,  it  would  sea 
that  this  order  was  improperly  made.  It  i» 
therefore  reversed,  with  $10  costs  and  disbone 
ments,  and  the  motion  denied.  Jeoka,  P.  J.,  tai 
Statdetcm,  Mills,  Ridi,  and  Blackmar,  JJ„  <«■ 
cur. 

Haixaret  DONOHUE,  as  widow*  etc,  Bespu 
V.  THOMPSON-STARREOrr  (30- Applt  (Sir 
preme  Court,  Appellate  Division,  First  Depan- 
m«it  Maroi  30,  19170  JudjKmcmt  and  onier 
affirmed,  with  coats.    No  opinion.    Order  Slti^ 

Elizabeth  DORT,  as  Director,  etc^  and  one. 
reepts.,  v.  Josephine  A.  BEECHER,  and  out. 
as  Executors,  etc.,  apjdts.   (Supreme  Coart  Ap- 

fdlate  Divinon,  Fourth  Department  Usrvh 
,  1917.)   Judgment  affirmed,  with  costs.  All 
concur. 

DOULL  MILLER  CO.  v.  Max  SAUIO-, 
WITZ.  (Supreme  Court,  Appellate  Divisiaa 
First  Department  May  11, 1917.)  Apphcttiaa 
denied,  with  ^0  costs.    Ord«  mgiaA. 


ATChibald   J.    DOWLINO,   re^ndeot,  *. 

WINCHESTER,  appellant  lS»: 
preme  Court,  Appellate  Division,  Secood  I'd 


Charles  M. 


partment    ManAi  23,  1917.)    Order  reversed, 
with  $10  costs  and  disbursemeots,  and  moucsj 
granted,  with  $10  costs,  upon  the  ground  tbtf 
we  think  that  as  most  ca  the  witnestes  i 
public  officials  or  employes  whose  facial  duC' 
require  them  to  be  at  Albany  during  bnsin 
hours,  the  convenience  ot  the  witnesses  will 
far  more  promoted  by  dmnKuiK  the  place  of  n 
to  Albany  county.   Jenks,  P.      and  Stapkidii 
Mills,  Rich,  and  Blackmar,  JJ.,  cmcur. 

James  G.  DUNHAM,  respt.,  v.  WilUam 
WENDT.,  applt    (Supreme  Court,  Aw^ 
Divisicm,  Fourth  Department   March  14.  lHh 
Judgment  and  order  affirmed,  with  costs.  *  i 
CiUicur. 

Edward  J.  DUNN.  Edward  I.  Edward^  B 
win  H.  Farrier,  and  Seth  B.  B/Mnaoa,  « 


Digitized  by 


Google 


ICWOBAHDTJM  DBCI8I0t(8 


1091 


nmittee.  t.  STAR  WOOD  TURNING  OO. 


preme  OoDrt,  Appellate  Term,  Krst  Depart- 
it  April  4,  1917^  Appeal  from  Munidpal 
irt.  Borough  of  ManhRttan,  First  District, 
ion  by  E,  J.  Dium,  Edward  I.'  Edwards, 
vin  M.  Farrier,  and  Seth  B,  Robinacnr,  as  a 
imittee,  against  the  Star  Wood  Turning 
apany.  From  the  jodgmuit,  plaintiffs  ap- 
L  Reversed,  and  new  trial  ordered. 
ER  CURIAJU.  The  testimony  in  this  case 
t  BO  vaguO)  and  the  record  is  so  unsatisfac- 
f,  that  we  feel  that  the  judgment  cannot  be 
ported.  The  interests  of  justice,  therefore, 
lire  a  new  trial,  which  is  hereby  grouted, 
bout  costs  to  either  party.  Jadgment  re- 
wd,  and  new  trial  (»4ered,  without  costs 
iither  party.   All  concur. 


>bn  DUNSMUEE;  respondent,  t.  HOTEL 
liXBURNi:^  Inc.,  appelant  (Supreme 
trt.  Appellate  IMTision,  Second  D^iartment. 
-11  20,  1917.)  Motion  granted,  on  condition 
C  appellant  perfect  the  appeal,  place  the  case 
the  May  calendar,  and  he  ready  for  argu- 
it  on  the  sec<Mid  Monday  of  that  term. 

'UPARQUET,  HUOT  &  MONBJUSB  CO., 
pt.,  v.  UNIVERSITY  PLACE  REALTY 
.,  Applt  (Supreme  Court,  Appellate  Divi- 
u  First  Department  March  30,  1917.)  Or- 
affirmed,  with  $10  costs  and  disbursements, 
opinira.  Order  filed. 


nnde  A.  DUVAUa  respondttit.  t.  DEPOSl- 
ItH  ASSETS  CORPORATION,  appellant 
preme  Court  Appellate  Division,  Second  De- 
tment.  April  6,  1917.)  Order  reversed,  with 
costs  and  disbursements,  and  motion  erant- 
The  cause  of  action  having  arisen  in  the 
nty  of  New  Yorli,  and  it  appearing  that  all 
witnesses  reside  etthei  there  or  in  the  coun* 
yt  Kings,  there  is  no  reason  why  the  con< 
tor's  assignee  should  have  the  case  tried  in 
snu  county.  Jenks,  P.  J.,  and  Thomas, 
[»leton,  Bidi,  and  Blackmar,  JJ.,  craear. 


ihn  C.  DUVALTj,  an  Infant,  eta.  resp.,  t. 
SSACHUSBTTS  BONDINO  &  INS.  CO., 
It.  (Supreme  Court.  Appellate  Division, 
rth  Department  April  4, 1917.)  Jadgmoit 
order  affirmed,  with  costs.   All  concur. 


ex.  B.  KBIN  V.  BQDITABLD  LIFE 
tlTB.  SOCY.  (Supreme  Court,  Appellate 
ninn.  First  Di-partment.  April  27.  1917.) 
ion  denied,  with  $10  costs.   Order  filed. 


♦wph  M.  EGLOFF,  applt,  v.  Edward  C. 
»C;ER,  respt.  (Supreme  Court,  Appellate 
.siuD,  Fourth  Department  April  4,  1917.) 
;ment  affirmed,  with  costs.  AH  concur. 


:^T^IS-JOSLYN  PUBLISHINfi  CO..  rospt., 
OMMON  COUNCIL  OF  THE  CITY  OF 
rKAWANNA   St  al.,   applts.  (Supreme 


Court,  Appellate  Division,  Fourth  Department. 
March  28,  1917.)  Order  reversed,  writ  dismiss- 
ed, and  application  denied,  with  costs.  Held, 
that  section  33  of  the  charter  of  the  dty  of 
Lackawanna  (diapto;  674  of  Laws  of  1909) 
does  not  require  publication  in  the  official  new^ 
paper  ctf  proposals  Cor  designation  of  the  olficial 
mw«paper.   AU  oonctir. 

Samuel  ELLOR  v.  ASSOCIATED  HAT 
MFRS.'  (Supreme  Oaurt,  Appellate  Division, 
First  Department  March  30,  1917.)  Modon 
granted.   Order  resettled.   Order  filed. 


ELM  PERMANENT  LOAN  ASSN.,  respt, 
V.  Friedericb  BURSGH,  applt  (Supreme 
Court  Appellate  DivisitM],  Fourth  Department 
March  14|  1917.)  Moticm  to  dismiss  appeal 
granted. 

EMPIRE  TRUOT  OO.  T.  Pres't,  etc.,  MAN- 
HATTAN CO.  (Suprone  Court  Appellate  Di- 
visicm.  First  Dntartment  March  30.  1917.) 
UotiMi  denied,  mth  |10  costs.   Order  filed. 


Charles  E>BIGESEN,  respondent,  t.  TIDE- 
WATER PAPER  MILLS  COMPANY,  appel- 
lant (Supreme  Court  Appellate  IMvision,  Sec- 
ond Department  April  1^  1917.)  Judgment 
and  order  nnanlmoualy  affirmed,  with  costs. 
No  opinion. 


BRIE  OODNTY,  respt,  v.  TOWN  OF  TON- 
AWANDA,  applt  (Supreme  Court  Appellate 
Division,  Fourth  Department.  March  7;  1017.) 
Motion  for  leave  to  appeal  to  Court  of  Appeals 
granted,  and  question  for  review  certified. 

Joseph  M.  ESTBBSON  and  another,  Applts., 
OSTRANDER  &  OO.,  Inc.,  Respts.  (Su- 
preme Court  Appellate  Divisicm,  First  Depart- 
ment April  27,  1917.)  Order  reversed,  with 
$10  costs  and  disbursemoitB)  and  motion  grant- 
ed, with  $10  costs.  No  opiiiios.  Order  mad. 


John  FAINOR,  respondent  r.  Annie  FAIN- 
OR,  appellant  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  April  20,  1917.) 
Motion  granted,  appeal  dismissed,  and  order 
signed. 

Matter  ot  FAR5IERS*  LOAN  A  TRUST 
CO.  (Supreme  Court  Appellate  Division,  First 
Department  Mardi  30,  1917.)  Motitm  grant- 
ed. Order  filed. 

FARMERS'  &  MECHANICS'  BANK,  respt, 
V.  Grant  I'X>RBBS,  et  al.,  applts.  (Supreme 
Court  ApppIIate  Division,  Fourth  Departr;icnt. 
March  14,  1917.)  It  apiiearing  that  the  jus- 
tices qunhfied  to  sit  in  this  appeal  are  equally 
divided  and  unaBIe  to  render  a  decisino  there- 
in, the  appfal  is  transferred  to  the  Appellate 
Division,  Third  Department,  to  be  tiiere  heard 
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and  d( 

Code  of  OMl 
ting. 


pnnnaiit  to  aeetlMi  231  of  the 
Procedure,  Lambert*  J.,  not  eit- 


John  FASH  and  John  J.  JOTCE,  applts.,  r. 
Pasqualc  BRUNO,  reapt.  (Supreme  Court,  Ap- 
pellate I>ivisi<m,  Third  Department.  Mar  % 
1017.)  Judgment  and  order  unanimous  af- 
firmed, with  eosts, 

Nathan  FASS  t.  ILLINOIS  SURETY  00, 
(Supreme  Court,  Appellate  Divifdon.  Firrt  De- 
partmcDt.  May  11,  1917.)  Motion  denied,  with 
$10  costs,  and  stay  vacated.    Order  filed. 


James  FAY  t.  HBBALD-  CO.  (Supreme 
Court,  Appellate  Division,-  First  Department 
April  18,  1917.)  Motim  granted  to  extent 
stated  in  order,  and  in  other  respects  denied, 
without  costs.   Order  filed. 


Harry  A.  FEDWL,  respondent,  JOHN  J. 
HBARN  CONSTRUCTION  COMPANY,  de- 
fendant. Hamburger,  Goldey  &  Fatt.  appellant. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. March  23,  ldl7.)  Motion  denied,  on 
condition  that  appellant  perfect  its  appeal, 
place  the  case  on  the  May  calendar,  and  be 
ready  for  argument  when  reached;  oUterwise, 
motion  granted,  with  $10  coats. 

Pearl  FELTON,  as  adm'r,  etc,  applt,  v, 
N.  Y..  C.  ft  ST.  L.  RY.  CO.,  respt.  (Supreme 
Court,  Apped^te  Division,  Fourth  Department 
Mardi  28, 1917.)  Judgment  and  order  affinned, 
with  costs.   All  ooncar. 


FIRST  NAT.  BANK  OF  WATERLOO, 
respt.  T.  The  EXOTIANGD  NAT.  BANK  OF 
SEiNEXJA  FALLS  and  one,  applts.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
March  7,  1917.)  Judgment  (153  N.  Y.  Supp. 
818)  affirmed,  with  costs,  upon  the  (^nion  of 
Olark,  J.,  dflUTarad  at  Special  Term.  All  conr 
cor. 


Annette  Ewart  Schwara  FT^TJIRCHER,  re- 
spondent, T.  Kmst  Albert  FLIIISCHEB,  ap- 
pellnnt  (Supreme  Court,  Appeltflte  Division, 
Second  Department  March  30,  1917.)  Judg- 
ment affirmed,  with  costs.  No  opini<m.  Jenks, 
P.  J.,  and  Thomas,  Stapleton,  Rich,  and  Bla<A- 
mar,  JJ„  concur.   

Morris  FTjEISHER,  Respt.,  r.  John  B. 
FRIOB  et  al.,  Applts.  (Supreme  Court,  Appel- 
late IMviaion,  First  Department  March  30, 
1017.)  Determination  (1«  N.  Y.  Supp.  940)  a^ 
firmed,  with  costs.    No  opinion.    Order  filed. 

Michael  FLIS.  applt,  ERIE  RAILROAD 
CO..  respt.  (Supreme  Court.  Apijcllate  Divi- 
sion. Fourth  Department.  March  7,  1917.) 
Motion  for  reargumeut  denied,  with  910  costs. 


James  E.  FLYNN  T.  Fred  B.  BADGER,  ffi 
preme  Court,  Appellate  Division,  Third  Depn 
ment    May  2,  1&17.)    Motim  denied. 


Robert  L.  FORBES,  Applt,  t.  Charln  L.  D 
MON  et  a).,  Respts.  (Supreme  Court  Appeiia 
Division,  First  Department  March  23.  l&U 
Judgment  affirmed,  with  eosta.  No  oiaaia 
Order  filed. 


Jozcfa  FORYOTARZ.  respt,  t.  PUrOT^ 
TIAL  INS.  CO.  OF  AMBRIOA,  applt  t*- 
preme  Court,  Appellate  Division.  Foarth  !■ 
pnrtment  March  28,  1917.)  Judgment 
Miw.  Rep.  806.  158  N.  Y.  Supp.  ^t)  sfircs 
with  costs.   All  concur. 


Matter  of  John  FOX.  dec'd.  (Supreme  Or 
Appellate  Division.  First  Department.  Ap 
27,  1917.)  Motion  for  reargument  of  ttcti'i  1 
dismiss  appeal  of  Edward  A.  Noonan  ietsst" 
and.  upon  reargument,  motion  to  dismiss  v 
peal  denied,  on  condition  that  record  is  prc^ 
iy  filed  and  arfmmcnt  bad  when  reached. 
tie  order  on  notice. 

Anna  FOX  t.  Louis  COHEN.  (Sopw 
Court  Appellate  Divisi<m,  First  DepeniETi 
AprU  13,  1917,>   Motion  denied.   Order  il^ 


FRANK  ft  MILLER,  Inc„  apple  t.  El 
MORE,  respt  ^npreme  Court,  Appdbf  ?^ 
vision,  E\>urth  Department  April  4,  VA* 
Motion  to  dismte  appeal  dnlad. 


Abraham  FRANKENBEBG.  Respt,  t.  SIki 
SPIEGEL  and  another,  Applts.  (Scux^ 
Court  Appellate  Divide.  First  Depaitr  s 
March  30, 1917.)  Order  affirmed,  with  $in 
and  disbnraemeata.  No  fl{>iai<ui.   Order  fio 


Abraham  FRANKEKB  ERQ.  Applt,  t. 
SPIEGEL   and   another,    Bespts.  (Sep 
Court  Appellate  Division.  First 
April  13,  1917.)   Order  affirmed,  with  Sli- 
end  disbursemoits.    No  <^inion.    Order  il« 


FRANTZ  MANUFACTURING  OOiTT. 
reept,  v.  Oliver  H.  PERRY,  applt  (St?-' 
Court,  Appellate  Division,  Third  Deoan 
May  2,  1917.)    Interiocutorj  judgmeiit  : 
mouflly  affirmed,  with  costs,  with  usual  \f*  v 
defendant  to  withdraw  demumr,  and  as4 
on  payment  of  costs  In  this  court  and  is 
court  below. 


In  the  Matter  of  Proving  the  Last  TTiJ 
Testament   of  Alice  FREELAND. 
(Supreme  Court  Appcllnte  Division,  Fo^nj 
partment.    April  4,  1917.)    Appeal  disci 
without  costs,  upon  stipulation  filed. 


Charles  GABEL,  respt.,  t.  Jeromisb  ?-\ 
RIDGE!  and  Louis  Canfldd.  apj^ts.  (S^ 
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liOurt,  AppelUt«  DiTision,  Third  X^^artment. 
Ua;  2,  1917.)  Judcment  unanimotulj  aiDrnied, 
nth  costs. 

In  the  Matter  of  the  application  o(  Anna 
3AND0RF,  (or  a  writ  ot  habeas  corpoi  to 
prodace  the  body  oE  Edward  Qandorf,  etc.  (Su- 
ireme  Court,  Appellate  Divirion,  Second  Depart- 
Eent  March  23,  1017.)  Motion  draied,  with 
plO  costB. 

James  Y.  GATCOMB.  respt,  v.  The  STATE 
it  New  York,  applt.  (Supreme  Court,  Appel- 
ate Division,  Third  Department.  May  2,  1U17.) 
Tudgmoit  unanimously  affirmed,  with  costs. 

Giuseppe  GBNNA,  respondent,  t.  BIMONEI^ 
U  CONTRACTING  CORPORATION,  defend- 
mt,  Borough  Operatioj:  Corporation,  appellant. 
[Supreme  Court,  Appellate  Division,  Sacmd 
Department  March  28,  1017.)  Motlwa 
li^,  without  cost^ 

GBOROB  O0T/>N  &  OO.  t.  Sarah  B.  SMITH 
ind  another.  (Supreme  Court,  Appdlato  Divi- 
lion.  First  Department  March  80,  1917.)  Mo- 
ion  granted.   Order  filed. 


GEO.  D.  WETHERILL  &  CO.  v.  WHITE- 
FTEAD  VARNISH  &  PAINT  00.  (two  cases). 
Supreme  Court,  Appellate  Division,  First  De- 
partment Mardi  SO.  1917.)  MoCi(Hu  granted, 
irith  ^0  costs.   Orders  filed. 


Clarence  W.  GIESEN  t.  Maurice  W.  METZ- 
LER.  (Supreme  Court  Appellate  DivisicMi, 
Tirst  Department  March  30.  1917.).  AjvUca- 
ion  granted.   Order  signed. 

Laura  A.  GILCHRIST,  plfE^  v.  Seneca  R. 
5TODDARD  et  aL,  defts.  (Supreme  Court, 
Appellate  Division,  TbM  Department  Ma^ 
i,  1917.)  Order  unanimotiBly  affirmed,  with 
no  costs  and  diBbnraementB. 


Nathan  GINSBERG  Morris  B.  SHER- 
MAN. Supreme  Court,  Appellate  Division, 
<Mrat  D^rtment  April  27.  1917.)  Applica- 
don  denied,  with  $10  costs.   Order  signed. 


Bessie  GISEN,  Hespt.  v.  CITY  OF  NEW 
fORK,  Applt.  (Supreme  Court  Appellate  Di- 
risioD,  First  Department  March  30,  1917.) 
rudgment  and  order  affirmed,  with  costs.  No 
opinion.   Order  filed. 


GLOBE  MALLEABLE  IRON  &  STEEL 
:;0.,  et  b1.,  respts.,  v.  NEW  YORK  CENTRAL 
k  HUDSON  RIVER  B.  R.  CO.,  applt  (Su- 
»reme  Court  Appellata  Divi8i<m,  Fourth  De- 
Mrtment  Mardi  14,  1917.)  Order  affirmed, 
■ith  $10  costs  and  disbursetnenta.   All  c<»ieur. 


In  the  matter  <rf  the  elaira  id  Anna  OOEPP- 
NER,  et  al.,  for  compensation,  v.  John  L. 
HENNING  and  United  States  Fidelity  &  Guar- 
anty Company,  aj^lts.  (Snpreme  Court  Ap- 
pellate Division,  ^rd  Department  May  2, 
1917.)  Award  uaanlmooily  affirmed. 


Jacob  GOLDBERG,  Bespt,  v.  MASS.  BOND- 
ING &  INS.  (X).,  Applt.  (Supreme  Court  Ap- 
pellate Division.  First  Department  March  30, 
1917.)  Determination  (97  Miec.  Rep.  10,  160 
N.  T.  Supp.  1089)  affirmed,  with  costs,  and 
judgment  ordered  against  defendant  on  its  «tipu- 
lation,  on  opinion  ot  Bijnr,  J.,  at  Appelate 
Tom.    Order  filed. 


Edward  W.  GONZALEZ,  respondMit  v.  Har- 
ry R.  BOYCE,  appellant  (.Supr«ne  Court, 
Appellate  Division,  Beomd  Department  March 
30,  1917.)  Judgment  and  order  the  County 
Court  ot  EInss  county  unanimously  affirmed, 
with  costs.   No  opinion. 


Patrick  (300DMAN  v.  MELROSE  PIRE- 
FROOF  STORAGE  WAREHOUSE  CO.  (Su- 
preme Court  Appellate  Division,  First  Deiwrt- 
ment  May  11.1917.)  Applicatitm  dttiied,  with 
$10  costs.  Order  signed. 


Newton  B.  GORHAM,  respt,  v.  William  F. 
KELLY  et  al.,  ac^ts.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  March 
28,  1917.)  Motitm  to  dismiss  appeal  granted, 
unless  appellants  shall  file  and  serve  printed 
papers  within  20  days. 

Gertrude  A.  GORMAN,  Renit,  T.  John  W. 
GORMAN,  Applt.  (Supreme  Court  Appellate 
Division,  First  Department  March  80;  1917.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Scott  and  DowUng,  JJ., 
dissenting,  and  voting  to  reduce  allowance  to  $5. 
Order  filed. 

Eva  E.  COVERS,  appellant  v.  The  CITY 
OF  NEW  ROCHELL&,  respondent  (Supreme 
(jourt  Appellate  Division,  Second  Department 
March  30.  191Z.)  Judgment  (99  Misc.  Itep.  352. 
159  N,  Y.  Supp.  221)  affirmed,  without  costs. 
No  opimon.  Jenks,  P.  J^  and  Stapletoo,  Mills, 
and  Rich,  JJ..  concnr.   Oarr,  J.,  not  voting. 


George  E.  GREEN,  as  State  Commissioner 
of  Excise,  applt,  v.  John  BOGDAN  and  Capi- 
tol City  Surety  Co,  respts.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Mardi 
14,  1917.)  Order  entered  apoa  stipulation  filed, 
substituting  Herbert  S.-8ia8on,  as  state  commis- 
sioner of  excise,  in  the  place  and  stead  George 
E.  Green,  deceased. 

In  the  matter  <rf  the  claim  of  Minnie  GREEN- 
BERG,  for  coBipensBtion,  v.  CANADIAN 
KNITTING  MILLS  and  Massachusetts  Bond- 
ing St  Insurance  Co.,  aivlta   (Supreme  Coart. 
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Appellate  DItuIm,  Third  Department 
2,  1917.)   Award  unanimoual;  affirmed. 


Ma; 


Catherine  A.  GREENWOOD,  an  admx.,  etc., 
applt.,  V.  LEHIGH  VALLEY  R.  R.  CO.,  respt 
(Supreme  Court,  Appellate  Divisi(Hi,  Fourth 
Department.  April  4,  1917.)  Motion  |rrantect 
to  yacate  order  deajring  appdlant'e  application 
CO  open  default,  upon  cMidition  that  appellant 
pay  G>  respondent's  attorneys  $10  and  argue  the 
appeal  at  the  May  term. 


Catherine  A.  GREENWOOD,  applL,  LB- 
HIGH  VALLEY  R.  R.  CO.,  and  oae,  respts. 
(Supreme  Court,  Appelate  Diviaon,  Fourth 
Departmut  March  14,  1917.)  Motion  to  va- 
cate ordw  of  diamiwal  denied. 

Charles  GROSS,  an  infant,  etc.,  respt,  T. 
INTERNATIONAL  RAILWAY  CO.,  applt 
(Supreme  Court,  Appellate  DiviaiMi,  Fourth  De- 
partment March  21,  1917.)  Order  affirmed, 
with  costs.  All  concur. 


GUATOTOLAPAM  SUGAR  CO.,  Eespt.,  v. 
George  l'"USS,  Applt  (Supreme  Court,  Appel- 
late Division,  First  Department  March  30, 
1917.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinitm.    Order  filed. 

May  M.  GUGEL  and  Daisy  E.  Atchlnsoo, 
respondents,  v.  Everett  S.  HISCOX  and  Jesse 
F.  Hiscoz,  appellants,  and  another,  defendant 
(Supreme  Court,  Appellate  Division,  Second 
Department.  Mardi  W,  1917.)  Order  affirmed, 
without  costs.  No  winiMi.  Mills,  Rich,  Put- 
nam, and  Blackmar,  JJ..  concur.  Jenu,  P.  j., 
noK  voting. 

May  M.  OUGEL  and  another,  re^mndents,  v. 
Everett  S.  HISCOX  and  another,  appellants, 
and  another,  defwidant  (Supreme  Conrt  Ap- 
pellate Division,  Second  Departmeilt.  April 
13,  1917.)  Motion  for  reargument  granted,  and 
case  set  down  <or  Wednesday,  April  18,  1917. 


May  M.  GUGEL  and  Daley  E.  Atchinson, 
respondents,  v.  Everett  S.  HISCOX  and  Jesse 
F.  Hiseox,  appellants,  and  another,  defendant. 

i Supreme  Court,  Appellate  Division,  Second 
)epartment.  April  27,  1917.)  Order  affirmed 
on  reargument,  with  $10  costs  and  diaburse- 
mentfl.  Ko  opinion.  Jenks,  P.  J.,  and  Thomas, 
Stapleton,  Putnam,  and  Blackmar,  JJ.,  concur. 

Josephine  GUNTZER  ▼.  Timothy  HEALY. 
(aupreme  Court,  Apnellate  Division,  First  De- 
partment April  13,  1917.)  Motion  denied, 
with  $10  costs.   Order  filed. 


In  the  Matter  of  Fredericks  C.  HAAG,  dec'd. 
(Supreme  Court  Appellate  Division,  First  De- 
partment   April  27,  1917.)    Order  affirmed, 


with  $10  costs  and  dlsbursementa. 

ion.    Order  filed. 


2To  opic- 


Haas  TOBACCO  CO.,  rerot,  v.  AMERICAN 
FIDELITY  CJO.,  applt  (Supreme  Gonrt.  Ap- 
pellate Division,  Fourth  Department  Mara 
7.  1917.)  Moti<m  granted,  and  appeal  dismisi- 
ed,  with  ooata. 

WiUiam  A.  HALBE  v.  Samuel  ADAMS. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. May  11,  1917.)  Hotum  denied, 
with  $10  coats.   Order  filed. 


Isabella  Y.  HALL  v.  Christian  DILG.  iSa- 
preme  Court,  Appellate  INvislMi.  First  Depan- 
ment  April  13,  1917.)  Application  dmieu. 
with  $10  costs.   Order  signed. 

In  the  Matter  of  the  Judicial  Accounting  ai 
the  Executors  of  the  Estate  of  Stephen  UAL 
LOCK,  deceased.  (Supreme  Grart  Appellaf 
Division.  Fourth  Departnunt  Mbtoi  14. 
1917.)  Decree  affirmed,  with  costs  against  tbe 
appellanta  personally.   AU  concur. 


In -the  Matter  of  Albert  HALSEY,  an  attor 
ney.  (Supreme  Court.  Appellate  Divisdon.  Sec- 
ond Department  March  23,  1917.)  Motion  to 
disbar  granted,  and  respondent's  name  strickeo 
from  the  roll  of  attorDey8._ 

Mae  HAMILTON  v.  John  L.  MURRAY. 
(Supreme  Court  Appellate  Dirision,  liHrst  De- 
partment -  AprU  21.  1017.)  Motion  granted 
with  $10  coata.  Order 


John  W.  HAMII/rON  and  Herbert  J.  Oibb- 

bers,  respondents,  t.  Cyrua  ROBINSON,  appel- 
lant, and  another,  defendant  (Supreme  Court, 
Appellate  IM  vision.  Second  Department 
March  23,  1917.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Jenks. 
P.  J.,  and  Mills,  Rich,  Putoam,  and  Blackmar, 
JJ.,  concnr. 


Tony  HANNA,  respt,  v.  George  ELIAS. 
applt.  (Supreme  Ciourt  Appellate  DivUi-^n. 
Fourth  Department  March  28,  191T.)  Ap- 
peal dismissed,  without  costs,  upon  atiptdation 

filed.  i 


Christoffer  HANNETIG,  Applt,  v.  WUlatdl 
U.  TAYLOR,  impld.,  Bee^  (Supreme  Coumi 
Appellate  Diyiaton,  First  Department  May! 
11,  1917.)  Order  for  bill  of  particulars  modi- 
fied by  striking  from  paragraph  2a  the  requin-: 
ment  to  "state  all  the  arcomatances  in  c  ~ 
nection  therewith,"  and  by  striking  out  the 
quirements  of  paragraphs  7a  and  7b,  and,  as 
modified,  affirmed,  without  coata.  No  opink<: 
Settle  order  on  notice. 

Carl  HARRIS,  an  inft.,  Applt,  CITY  01 
NEW  YORK,  Respt  (Supreme  Court,  App-l 
late  Division,  First  DepartBent    BCuch  3<1 
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7.)     Judgment  affiniMd,  wiOi  oosti. 

Dion.    Order  filed. 


No 


!ert  F.  HABRY,  respt,  T.  Fred  WBSCOTT. 
al.»  aDplts.  (Supreme  Coart,  Appellate  Di- 
on, Fourth  Department  March  28.  1917.) 
tioa  to  diamiBS  appe^  granted,  ttPleii  ap> 
iants  are  ready  for  argument  on  April  2Sth. 


npz  R.  HARTLEY,  respt,  T.  Jas.  Mjron 
NGER,  applt.  (Snpreme  Court,  Appellate 
I'sion,  Fourth  Department.  March  7,  1917.) 
[>eal  dismissed,  uDless  appellant  shall  file 
i  serve  printed  papers  find  briefs  by  March 
t,  and  pay  to  respondent's  attorney  $10,  and 
readj  (or  arcnment  on  March  27th. 

Dez  R,  HARTLEY,  reept,  James  MyroQ 
SGGB,  applt.  (Supreme  Court,  Appellate 
'ision.  Fourth  Department  Man»  28, 
7.)  Appeal  dismiaaed,  with  ooeta,  for  fail- 
of  appellant  to  comply  with  terms  of  order 
ered  March  6th. 

tichard  S.  HARVEY  v.  N.  Y.  ASSETS 
lALIZATION  CO.  (Supreme  Court  Ap- 
late  DivisdoD,  First  Department  March  30, 
.7.)  Motion  denied,  with  ¥10  coat*.  '  Order 
3. 

Toward  HAYES,  respt,  v.  Thomas  LACY, 
tit  (Supreme  Court,  Appellate  Division, 
irth  Department  March  21,  1917.)  Judg- 
nt  and  order  affirmed,  with  costs.   AU  con- 


[arion  HAYWARD,  Respt.  v.  Irring  HAY- 
KKD,  Applt  (Supreme  Court  Appellate 
isloD,  Fimt  Department  May  4,  1917.) 
ler  affirmed,  wiUi  $10  costs  and  disburse- 
its.  .  No  opinion.    Order  filed. 

nUiam  R.  HEARST,  Respt,  t.  The  AS- 
CI ATBD  PRESS,  Applt  (Supreme  Court 
Kllate  DiTislos,  ITirst  Deturtment  April 
1017.)  Judgment  affirmed,  with  eoati.  No 
lion.    Order  filed. 

1  the  Matter  of  the  AppUeatton  (rf  Dayton 
DOES,  appellant  to  lay  out  a  highway  in 
Town  of  Brookhaven,  etc  Clarence  B. 
re.  superintendent  of  highways,  etc,  re- 
ident  (Supreme  Court,  Ai^iellate  Division, 
ond  Department  April  5,  1917.)  Order 
TDed,  with  SIO  costs  and  dlabursonents. 
opinion.  Jenks,  P.  J.,  and  Mills,  Bkh.  Put- 
t,  and  Blackmar,  JJ.,  concur. 


I  the  Matter  of  the  petition  of  Andrew 
BUERT,  to  prove  the  Last  Wni  and  Tes- 

EDt  of  Fraak  Alois  Heck,  deceased.  (Su- 
e  Court  Appellate  Divieiou,  Second  De- 
bnent.  April  20,  1917.)  Decree  of  the  Sor- 
tte's  Court  of  Qoeuis  County  affirmed,  with 


eoBta.  No  opialon.  Joiks,  P.  J.,  and  Staple* 
ton.  Mills,  Putnam,  and  Blackmar,  JJ.,  con- 
ear. 

Robert  HERBST  v.  KEYSTOTrai  DRIL- 
LER CO.  (Supreme  Court  AppeUate  Division, 
First  Department.  March  30,  1817.)  Motion 
denied,  with  ^0  costs.   Order  filed. 


In  the  Matter  of  Edward  HERRMAN.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment AprO  13,  1917.)  BIotl<»i  denied.  Set- 
tle order  on  notice. 

Kate  HESS,  respt.  t.  RIBSTEIN-HOLTBR 
CO.,  Inc.,  applt  (Supremo  Court  Appellate 
Division,  Fourth  Dq>artment  March  7,  1917.) 
Appeal  dismissed,  unless  appellant  shall  file 
and  serve  printed  papers  and  briefs  by  March 
26th,  and  also  printed  papers  and  briefs  on  ap- 
peal from  order  entered  February  10,  1917,  and 
be  ready  to  argue  both  appeals  am  April  4th. 

Winis  G.  HICKMAN,  respt,  v.  INTERNA- 
TIONAL RAILWAY  CO.,  applt  (Supreme 
Court  Appellate  Division,  Fourth  Department 
March  21,  1017.)  Judgment  of  Supreme  Conrt 
(97  Misc.  Rep.  53,  160  N.  Y.  Supp.  994)  revers- 
ed, and  Judgment  of  Buffalo  City  Court  affirm- 
ed, with  coats.  Held,  that  the  plaintiff  did  not 
make  out  a  case  to  recover  a  penal^  under  sub- 
division 7  of  section  49  of  the  Public  Serv- 
ice Commissions  Law  (ConsoL  Laws,  c  48), 
because  the  subdivirion  applies  only  to  a  street 
surface  railroad  entering  into  a  contract  with 
another  such  corporatlcm  as  provided  in  sec- 
tion 78  of  the  Railroad  Law  (now  section  148 
of  the  Railroad  Law  [Consol.  Laws,  c  401). 
and  only  to  railroads  wholly  within  the  limits 
of  any  one  incorporated  city  or  village.  The 
complaint  does  not  allege,  and  there  is  no  evi- 
dence to  bring  the  case  within,  the  provisions 
of  this  subdivision  respecting  the  operation  of 
the  railroad  under  any  such  oontract  AU  con- 
cur. 


In  the  Matter  of  the  Petition  of  Chiles  HZ- 
DECKER  et  al.,  for  the  drainage  of  low.  wet 
marsh  and  swamp  lands  in  Chautauqua  and 
Cattaraugiis  counties.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  April 
1,  1917.)  Order  affirmed,  with  costs.  All  con- 
cur ;  lismbert  J<i  not  sitting. 


Eugene  IIIGGINS,  Applt,  v.  CARTER'S 
INK  CO.,  Reapt  (Supreme  Court  Appellate 
DiriuoD,  First  Department  April  5,  1917.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Order  filled. 


Herman  HIGGS.  respt.  v.  N.  T.  C.  &  H.  R. 
R.  R.  CO.,  applt  (Supreme  Court  Appellate 
Division,  Fourth  Department  March  7.  x917.) 
Motion  to  dismiss  appeal  granted,  unless  ap-' 
pdlant  file  and  serve  briefs  by  March  10th  and 
pay  respondent's  attorn^  |10. 
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Daniel  HIKES,  an  liift„  Applt,  t.  Hannei 
A.  VOSKIAN.  Reapt    (Supreme  Coatt.  Ap- 

Sellate   Division,   First  Department  March 
X  1917.)    Jud^ent  and  order  affirmed,  witb 
coats.   No  opinion.   Order  filed. 

Minnie  F.  HIRSCH,  Applt,  v.  Alexander  H. 
ERICKSON,  Respt.  (Supreme  Court,  Appel- 
late DiTision,  First  Dopartment.  April  27, 
1917.)  Order  affinned,  mtb  (10  costs  and  dis- 
bursemeots,  with  directions  to  plaintiff  as  stat- 
ed in  order.   No  opinion.  Order  filed. 

Katherlne  HORAN,  as  aAm%  Respt.,  r.  Al- 
bert H.  HASTORF,  Applt  (Sapreme  Court, 
Appellate  Division,  E^rst  De^rtment  April 
20,  1917.)  Appeal  from  Trial  Term,  New  York 
County-  Action  hy  Katherine  Horan,  as  ad- 
ministratrix, against  Albert  Hastorf.  From  a 
judipnent  and  order  denying  new  trial,  defend- 
ant appeals.  AfDrmed. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs.    Order  filed. 

DOWLING,  J.  (dissenting).  I  dissent  from 
the  affirmance  of  the  judgment,  upon  the 
ground  that  the  plaintiff  did  not  relr  upon  the 
admission  of  the  defendant's  answer  as  to  his 
dot;  of  keeping  the  ramp  in  repair,  but  intro- 
duced the  license  in  evidence,  and  that  from 
said  Ucense,  as  matter  of  law,  the  defendant 
was  not  cliarged  with  the  duty  of  keeping  is 
condition  the  ramp  or  approach,  and  upon  the 
further  ground  that  it  was  error,  in  the  then 
condition  of  the  proof,  to  refuse  the  motion  to 
conform  the  pleadings  to  the  proof  at  the  dose 
of  the  defendant's  case,  and  upon  the  ground 
that  It  was  prejudicial  error  to  decline  the  re- 
quest of  the  defendant's  counsel  to  charge 
the  same  degree  and  measure  of  care  in  the 
maintenance  of  the  runway  as  would  bo  re- 
quired of  a  municipality  in  Its  maintenance 
of  highways.  For  these  reasons,  I  am  in  favor 
of  a  revered  and  a  new  trial. 

CLARKE,  P.  3^  concurs. 


In  the  matter  of  the  judicial  settlement  of 
the  ac(!oimt  of  Sanford  J.  HOSLEY  and  Albert 
S.  Hosley,  as  executors  of  John  O.  Hosley, 
deceased.  '  (Supreme  Court,  Appellate  Division, 
Third  Department  May  2,  1817.)  Decree  un- 
animouRly  affirmed,  with  costs. 


Adolph  O.  HOTTENROTH.  respondent,  v. 
Robert  K.  MICKEY,  appeUant,  and  the  Gen- 
eral Aeronautic  Company,  defendant.  (Su- 
preme Court.  Appellate  Division,  Second  De- 
partment. March  30,  1917.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opin- 
ion. Jenks.  P.  J.,  and  Mills,  Rich,  Putnam, 
and  Blackmar,  JJ.,  concur. 


H.  Clay  HOWARD.  Reapt,  v.  Edward  N. 
BREITUNG  et  al.,  Applta.  (Supreme  Court, 
Appellate  Division,  First  Dejjartment.  April 
6,  1917.)  Order  affirmed,  with  $10  coats  and 
disbumenients.  witb  leave  to  d^endants  to 


withdraw  demurrer  and  answer  on  parmcDt  <i 

costs.   No  opinion.   Order  filed. 


H.  day  HOWARD  v.  Edward  N.  BBEIT- 
UNG.  (Suprane  Coort,  Appellate  Divisioo. 
First  Department  April  27,  1917.>  Motioa 
granted.   Question  certified.   Order  filed. 


Harold  A.  HOWARD  and  another,  Besptk, 
MAXWBLL-BRISCOB  MOTOR  CO, 
Applt  (Supreme  Court  Appellate  Diviaon. 
First  Department  March  23,  1917.)  Ordec 
affirmed,  with  flO  coaU  and  disbaraonaiu. 
No  i^imMi.  Order  filed. 


Harold  HOWARD  et  aL.  as  Tmsteex.  v. 

MAXWEDI^BBISCOE  M&FOR  GO.  (Su- 
preme Court,  Appellate  Division,  Hirst  Depart' 
ment  May  11,  1017.)  Moti<m  gmnted.  Ques- 
tion certified.   Order  filed. 


Raymond  HUBBELL  v.  Chas.  K.  HARRIS. 
(Supreme  Oinrt,  Appellate  Division.  First  IV 
partment.  April  27,  1917.)  Suffldent  excuff 
not  having  been  offered  for  the  failure  to  en- 
form  to  the  order  of  this  court  thlfl  mc^iOB  n 
denied.   Order  filed. 


HUDSON  Btni/DINO.  Applt.  T.  GOMPAG- 
NIB  G^lNfiBALB  TRANSATLANTIQUE, 
Respt  (Supreme  Court  Appellate  Division, 
first  Department  April  &,  1917.)  Judgmeat 
and  order  affirmed,  with  costs.  No  opiuoo. 
Order  filed.   Clark^  P.  J.,  diasentinc 

lUbTtle  HITRLOGE^  Applt,  t.  OASE  HO^ 
TEL  CO.  and  another,  Respts.  (Sopre«c 
Court,  Appellate  Division,  BMrst  Departmerit 
April  13,  1917.)  Order  affirmed,  with  ^10 
costs  and  dlabursements.  No  opinion.  Ordtf 
filed. 

Orson  J.  HUTOHINS,  applt,  t.  "William  M., 
STEPHENS  et  aL,  respta.  (Supreme  Court,' 
Appellate  Division,  Third  DnHUtment  Mxl 
2, 1917.)  Ordtx  unanimously  affirmed,  with  $lt| 
costa  and  disbursements. 


HYDE  PARK  FLINT  BOTTLE  CO.  » 
Julia  MILLER.  (Supreme  Court,  Ap)>e:i3n 
Division,  First  Departanent  April  27,  IH'i 
Application  granted.    Order  signed. 

INGALLS  STONE  COMPANY,  applt.  1 
The  STATE  of  New  York,  respt,  (Sapr^oM 
Court.  Appellate  Division,  Third  DepartmeiA 
May  2,  1917.)  Judgment  unaoimooaly  affirm 
ed,  with  costs.  . 

In  the  Matter  of  James  D.  INGERSOli* 
dec'd.  (Supreme  Court  Appellate  Divis.'i 
First  Department  March  JS,  1917.)  I>ecrt 
(In  re  Van  Kleeefc,  95  Misc.  Rep.  40,  158  K.  X 
Swph  589)  affirmed,  with  costa.  No  opm^ 
Order  fllel. 
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(NTEBNATIONAL  HARVESTER  COM- 
VNY  OF  AMERICA,  reipL,  t.  F.  H.  OI/TZ, 
pit  (Supreme  Coart,  Appellate  Division, 
lird  Department.  May  2,  1917.)  Judgment 
animonslr  affirmed,  with  costs. 


tXTERSTATB  CHEMICAI/  CO.  t.  Jas.  B. 
jKK.  (Supreme  Court,  Appellate  Division, 
rst  Department  April  IB,  1917.1  Motion 
r  resettlement  granted.   Order  filed. 


ROQCOrS  BUBBEB  CO..  reept,  v.  Arthpr 
J.  MAJUK  et  al.,  defts. ;  Erik  Heyl,  applt 
ipreme  Court,  Aniellate  Division,  Fourth 
partment  April  4,  1917.)  Judgment  and 
ier  of  the  Special  Term  ot  the  City  Court  of 
iffnlo,  reversed,  and  a  new  trial  granted  in 
t  City  Court,  with  coeta  in  all  courts  to  the 
pellant  to  abide  the  event.  New  trial  to  be 
i  on  the  18th  day  of  April,  1917,  at  10  a. 
Held,  that  the  condition  limiting  the  right 
the  plaintifl  to  give  testimony  was  error. 


jouis  A.  ISRAETj  v.  David  UHR  and  an- 
ler.  (Supreme  Court.  Appellate  IMvislon, 
■st  Department  April  13,  1917.)  AppUca- 
D  denied,  with  flO  costs.   (Mat  signed. 


iargaret  JACKSON,  appelant,  t.  Magda- 
a  SOHWABTZ,  respondent  (Supreme 
jrt.  Appellate  Division,  Second  Department 
ril  13,  1917.)  We  think  the  verdict  of  $100 
8  not  excessive.  The  learned  trial  court  hav- 
heen  of  opinion  that  plaintiff  was  entitled 
recover,  the  order  of  the  County  Court  of 
Dgs  county  must  be  rerwsed,  and  the  ver- 
t  nnanimoosly  restated,  with  costs. 


n  the  Matter  of  J.  B.  GREENHDT  &  GO. 
Ipreme  Court,  Appellate  Dtrision,  First  De- 
tment  April  27,  1917.)  Order  affirmed, 
h  $10  costs  and  disbursements.  No  opin- 
.   Order  filed.   Smith,  J.,  dissenting. 


latter  of  J.  B.  GRBKNHTTT  &  CO.  (Su- 
me  Court,  Appellate  Divitfon,  First  Depart- 
st.  Bfay  11,  1917.)  Motion  denied,  with 
\  costs.    Order  filed. 


^'iUiam  E.  JENNE.  respt,  v.  FRANKLINS. 
.,  applt  (Supreme  Court  Appellate  Divi- 
).  Fourth  Department.  March  21,  1917.) 
lament  and  order  afllrmed  with  costs.  All 
cur ;  De  Angelis.  J.,  not  sitting. 


a.  the  Matter  of  the  Claims  of  Charles  A. 
ROME  and  one,  respts..  v.  THE  BANK  OF 
PE  VINCENT,  a  delinquent  corporation, 
■It  (Supreme  Court,  Appellate  Division, 
irth  Department.  March  14,  1917.)  Order 
prsed,  and  application  denied,  without  costs. 

are  of  the  opinion  that  the  Special  Term 
,  DO  power  to  make  tb«  order.  This  result 


is  supported  by  the  reasoning  in  the  opinion 
?1J4S":^  Hatter  of  Longhino  &  Sons, 

168  N.  X.  Supp.  9.  An  concur. 


Emma  JOHNSON,  respt,  v.  OITT  OF  BUF- 
FALO, applt  (Supreme  Court,  AppdOate  Di- 
vision, Fourth  Department  March  7,  1917.) 
Motion  granted,  and  appeal  dismissed. 


Emma  JOHNSON,  respt,  t.  CITY  OF  BUF- 
FAiX),  applt.  (Supreme  Court,  Appelate  Di- 
vision, Fourth  Deimrtment  March  1^  1»17.) 
(Jrder  dismissing  aroeol  vacated  upon  stipula- 
tion filed. 

In  the  Matter  of  the  Discontinnance  of  a  Por- 
tion  of  JOINER  STREET  IN  THE  CITY 
OF  ROCHESTER.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  AprU  4, 
1817.)  Motion  for  leave  to  appeal  to  the  Court 
of  Appeals  from  order  denying  respondents* 
motion  to  add  certain  exhibits  to  the  record 
granted,  and  questiMu  for  review  certified. 


Helen  H.  JONES,  Applt.,  v.  HUMPHREYS 
HOMEOPATHIC  MEDICINE  CO.  et  al„ 
Respts.  (Supreme  Court  Appellate  Division, 
I^rst  D^Hurtmoit  April  27,  1917.)  Judgment 
affirmed,  with  costs.  No  opinion.   Order  filed. 

Mora  JOSEPH,  respt.,  v.  Dora,  A.  CAMP- 
BBLL  et  al.,  applts.  (Supreme  Court,  Appel- 
late Division,  Fourth  Depurtment  Mardi  2S, 
1917.)  Judgment  affirmed  with  costSb  All  con- 
cur; De  Angelis,  J.,  not  aittbig. 

Samuel  JOSEPH  v.  Harry  JOSEPH.  (iSo- 
preme  Court,  Apf>ellate  Division,  First  Depart- 
ment A^ril  27, 1917.)  Motion  for  stay  grant- 
ed, conditioned  on  the  prtHopC  bringing  on  of  the 
appeal  from  the  order  draiymg  motion  for  leave 
to  amend.    Settle  urder  on  notice. 

'  Samuel  JOSEPH,  Respt,  t.  Harry  JOSEPH 
et  al.,  Applta.  (Supreme  Court  Appdlate  Divi- 
sion, First  Department.  May  11.  1917.)  Ap- 
peal dismissed,  without  costs.   Order  filed. 


Margaret  JOYCE,  respt,  v.  EkASTMAN 
KODAK  COMPANY,  applt  (Supreme  Court 
Appellate  Divinon,  Fourth  D«)artment  April 
4. 1917.)  Order  N.  Y.  Supp.  «28)  affirmed, 
with  910  costs  Md  dkbnraemeuts.  All  cmicnr. 

Daniel  JUDGE,  respt.,  v.  CITY  OF  WA- 
TERTOWN,  appit  (Supreme  Court  Appel- 
late Division,  Fourth  Department  April  4, 
1917.)  Judgment  and  order*  affirmed,  with 
costs.   All  concur. 

In  the  Matter  of  the  application  of  the  City 
of  New  York,  relative  to  acquiring  title,  etc., 
for  the  opening  and  extending  of  JtrNIPEB 
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AVETNUK,  etc  (Supreme  Coart,  Appellate  Dl- 
visioD,  Second  Department  March  30,  1917.) 
Order,  in  so  far  as  it  confirms  the  aasessment 
for  benefit  on  parcel  260,  reversed,  with  $10 
costs  and  diabursemeDts,  on  author!^  of  People 
ex  reL  N,  T.,  W.  &  B.  B.  Co.  v.  Waldorf,  168 
App.  Div.  478,  476,  163  N.  Y.  Supp.  1072,  and 
it  is  directed  that  the  r^rt  be  returned  to  the 
CommisMoners,  with  inErtructions  to  strike  out 
the  disallowed  assessment  and  redistribute  the 
amount  thereof  upon  the  propertr  subject  to 
asaesBinait  Jenks,  P.  J.,  and  Stapleton,  Mills, 
Bich,  and  Blackmar,  JtJ^  concur. 


In  the  Hatter  of  the  application  of  the  City  of 
New  York,  relative  to  acquiring  title,  etc.,  for 
the  opening  and  extending  of  JUNIPER  AVfc- 
NUE,  etc  (Supreme  Oourt,  Appellate  IHvisipn, 
Second  Department.  April  2(f,  1917.)  Motion 
to  resettie  orda  doiied. 


In  the  Matter  of  the  application  of  the  Oity 
of  New  York,  rdative  to  acquiring  title,  etc,  for 
the  opening  and  extending  of  JUNIPER  AVE> 
NUB,  etc.-  (Supreme  Court,  Appellate  Division, 
Second  Department.  April  20,  1&17.)  Motion 
for  leave  to  appeal  to  the  Court  of  Appeals  de- 
nied, without  eoata. 

Oarl  JUNK  V.  TERRY  &  TENCH  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
mmt.  April  27,  1917.)  Motion  denied,  with 
f  10  costs.    Ordw  filed. 


John  F.  KAISER  and  another,  Applts..  t. JO- 
len  M.  PARKER  and  another,  Rcspta.  (Su- 
preme (jourt.  Appellate  Division,  First  Depart- 
ment AprU  27.  1917.)  Judgment  afltomed, 
with  costs.   No  opinion.   Order  filed. 

Benjn.  KAMBNITSKY  v.  Thos.  F.  CORr 
CORAN.  (Supreme  Court,  Appellate  Division, 
First  Department.  April  27,  1917.)  Motion 
denied,  witii  f  10  coats.   Order  filed. 

JuUus  KATZ  V.  Chas.  LUTZ.  (Supreme 
Court,  Appellate  Division,  First  pePfrt^w'^*; 
Man£  3i5,  1917.)  Motion  denied,  with  $10 
costs.   Order  filed.  ^ 

Bmil  KAUFMAN,  Respt.,  v.  HOLZMAN, 
COHEN  &  CO.,  Applt  (Supreme  Court  Ap- 
pellate Division,  First  Department.  April  M, 
1917.)  Judgment  afBrmed,  with  ooBta.  No 
opinion.    Order  filed. 

BUsabeth  KELLY.  Respt,  v.  INTBRBORO 
RAPID  TRANSIT  CO.,  Applt  (Supreme 
Oourt,  Appellate  Divisi<Mi,  First  Department 
Mardi  23,  1917.)  Judgment  and  order  affirm- 
ed, with  coste.    No  opinion.    Order  filed. 

.  Eugene  B.  KEILLY.  Respt.,  v.  Henry  H. 
JACKSON  et  al„  Applts.  (Supreme  Court,  Ap- 


pellate INviaion,  Urst  Deportment  Uarcb  30. 
1917.)  Judgment  a.tt&  ordw  afiUmed.  witb 
costs.   No  cvinioB.   Order  filed. 

Frank  U.  KENNY,  Applt,  v.  Harry  R 
STEWART,  Bespt  (Supreme  Court,  Appel- 
late Division,  First  Department  April  3U, 
1917.)  Judgment  and  order  affirmed  with  costs. 
No  oi^on.  Order  filed.  OlaiAe,  P.  J.,  and 
Davis,  J.,  dlMttlt 

Sadie  EL  KERN,  resimndent  v.  Hie  BROOK- 
LYN HEIGHTS  RAILROAD  COMPANY,  ap- 
pellant. (Supreme  Court,  Arodlate  Divimoo, 
Second  Department  April  27,  1917.)  Judr- 
ment  uDBniinously  affirmed  on  reargnmakt,  with 
costs.    No  opinion. 

Mary  KERN,  respt,  v.  INTERNATIONAL 
RY.  00„  applt  (Supreme  CJourt,  Appellate  IM- 
TisioD,  Fourth  Department  March  28,  1917.» 
Judgment  and  order  affirmed,  with  costs.  All 
concur. 


Melvin  W.  KERB,  Bcqpt,  v.  Arteniu  WARD. 
Applt  (Supreme  Court,  Appellate  IMvision, 
First  Departmnt  A^l  20,  UI17.)  Jodgmeai 
8Dd  order  affirmed,  with  coets.  No  opinion. 
Order  filed. 


John  H.  KILMNGER  v.  HOULDER.  WKIR 
&  BOYD.  (Suprone  Court  Appel'ate  Divisioo 
First  Department  March  30,  10170  Applica- 
tion denied,  with  $10  coats.  Order  signed. 


Maynard  A.  EINQ,  rewondent,  Clarence 
SCOTT,  Appelant.  (Supr«ne  Court,  AppeHatr 
Division,  Second  Department  April  13,  1917.) 
Judgment  and  order  unanimously  afflrmed,  witb 
coats.   No  oi^on. 

Anna  Budianan  KINNBJAR.  respceidwt  t. 
Frank  Peter  KINNEAB,  appellant  (Supreme 
C!ourt,  Appellate  Dirision,  Second  Department. 
March  23,  1917.)  Order  reversed,  and  mot^ 
denied,  upon  the  froond  of  the  very  long  dels; 
on  the  part  of  the  plaintiff  of  over  15  yean  t« 
proceed  with  the  action,  and  of  about  10  yvar» 
to  enforce  the  payineDt  of  the  alimony.  Jeokn. 
P.  J.,  and  Mills,  Bich,  Putnam,  and  Blacknur, 
JJ.,  concur. 

Anna  Buchanan  KINNEAB,  responduit  v 
Frank  Peter  KINNEAB,  appellant  (Sapreme 
Court  Appellate  Division,  Second  Denartrntr-T 
April  20,  19170   Motion  doued,  with  HO  coets. 


John  W.  KINNEY,  respt.,  v.  NEW  YORK 
CENTBAL  &  HUDSON  BIVER  E.  R.  CO.. 
applt  (Supreme  Court,  Appelate  Dirisiftn- 
Fourth  Department.  March  14,  1917.)  Or>- 
(08  Misc  Bep.  11,  1«2  N.  Y.  Supp.  42)  affinnf^< 
with  $10  costs  and  disbursements.  All  omcot. 
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KITTAHriNG  FACE  BBIOE  OO.,  Beapt,  t. 
Lawrence  B.  FKABT,  Applt.  (Supmne  Court, 
Appellnte  Diviaion,  First  Department.  April 
27.  191T.)  Order  affirmed,  with  |lO  costs  and 
di^ursunaitB^   No  opiniMu   Ordor  filed. 


TVilliam  E.  KI/TNG.  respt,  v.  Gottlieb  H. 
TOBIAS,  applt  (Supreme  Court,  Appelate  Di- 
vision, Fourth  Department.  March  14,  1917.) 
Motion  for  reargument  denied,  with  $10  costa. 

William  E.  KLING,  respt,  t.  Gottlieb  H. 
TOBIAS  et  al.,  arnilts.  (Supreme  Court,  Ap- 
pellnte DiTiskxi,  Fourth  Department.  March 
■IS,  1017.)  Appeal  of  defendants,  Marx  Goodman 
and  Julias  D.  Tobias,  fnxn  order  entered  Bep- 
tpmber  7,  1916,  diuniaaed.  with  costs. 


In  the  MattM  of  Herbert  A.  KNOXj  an  attor- 
ney. (Supreme  Court,  Appellate  DiTision,  Sec- 
ond Department.  Ainril  13.  1917.)  Application 
and  TnodoD  denied.  Thomas.  Milla.  tUch,  and 
Putnam,  3J.,  ccmcur. ,  Jenks,  P.  J.i  not  votiof. 


Eugene  A.  KOHUT  t.  Abraham  SCHOOR. 
(Snpreme  Court,  Appellate  Division,  Finst  De- 
partment.' April  13, 1917.)  Application  denied, 
with  910  costs.  Order  aignAd. 

Valeria  KOWALSKT,  an  infant,  etc.,  respt..  v. 
X.  T.  C.  &  H.  R.  R.  R.  00.,  applt.  (Supreme 
Oourt.  Appellate  Division,  Fourth  Department, 
lllnrch  21,  1917.)  Motion  to  dismiss  appeal 
iiranted,  unless  appellant  shall  file  and  serve 
printed  papers  and  briefs  hj  March  24th,  and 
pay  to  respondraf  8  attorneys  (10. 

Kva  KRAUSE,  respondent,  Carrie  'O. 
PHILLIPS,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  April  Ha), 
1917.)  Order  of  March  14th  reversed,  with  ^10 
<'osts  and  disbursements;  and  plaintifTs  motion 
to  limit  scope  of  original  order  for  examination 
before  trial,  deiiied.  with  $10  costs.  Matter  re- 
mitted to  the  Special  Term  to  fix  the  time  and 
place  for  each  examination  under  the  order  an 
now  revised.  No  opinion.  Jenks,  P.  J.,  and 
Thomas,  Mills;  Bidi,  and  Pntnam,  jj.,  concur. 

T.nuise  LAMANCHE,  as  admr.,  etc.,  applt.,  v. 
AriU'RN  &  SYRACUSE  ELECTRIC  B.  R. 
(^O.,  respt.  (Supreme  Court,  Appcdlate  Divisitm, 
Fourth  Departmrat.  March  28,  1917J  Judg- 
ment rerersed,  and  new  trial  granted,  with  costs 
fo  the  appellant  to  abide  event  nimn  the  au- 
thoritv  of  Brott  v.  Same  Defendant.  220  N.  Y. 
92,  115  N.  E.  273.   AU  concur. 


Alexander  Cl  liAMOUTTG,  appellant,  v.  Jane 
FRANGKB,  respondent,  ^upreme  Court.  Ap- 
DoHate  Dinsioa,  Second  Department  March 
1917.)  Judgment  affirmed,  with  costs.  Mo 
opinion.  Jenks,  P.  J.,  and  Thomas,  Stapleton, 
and  Putnam,  JJ.,  concur.  Carr,  J.,  not  voting. 


In  the  Matter  of  the  application  of  Mary  E. 
LANDER,  respondwit,  v.  The  VILLAGE  OF 
ELMSFORD,  appellant  (Suprone  Court.  Ap- 
pellate Division,  Second  Department  March 
23,  1917.)  Decision  <^  the  motion  to  diamias  ap- 
peal reserved  until  the  hearing  of  the  iu>p«al 
from  the  order. 

Prank  R.  LANG,  Respt,  v.  William  R  HAR- 
RISON, Applt  (Supreme  Court.  Appellate  Di- 
viadon.  First  Department  April  27,  1917.)  Or^ 
der  amrmed,  with  flO  costs  and  disbursemmts. 
No  oplnltm.   Order  filed. 


Imo  Toms  LANGDON,  respt,  v.  TOWN  OF 
NEWFANB,  applt  (Supreme  Court.  Appellate 
Division,  Fourth  Department  April  4,  1917.> 
Judgment  aiBrmed,  with  costs.  All  concur. 


Erwin  H.  LANPHEAR,  respt,  T.  Edna  M 
PARTRIDGE,  Im^eaded,  etc,  applt  (Suprena 
Court,  Appellate  DlvisiMi,  EVnuth  Department 
April  4,  1917.)  Motion  granted,  sntudaturing 
Lillian  Lanpbear,  as  executrix  of  the  last  will 
and  testament  of  Erwin  U.  Lanpbear,  deceased, 
in  place  of  said  Slrwin  H.  Lanphear. 

In  the  Matter  of  proving  the  Last  Will  and 
Testament  of  Sarah  A.  LATTINO,  deceased,  as 
a  Will  of  Real  and  Personal  Property.  (Supr^e 
Court  Appellate  Division,  Second  Department, 
March  80,  1917.)  Decree  of  the  Surrogate's 
Court  of  Nassau  count;  amrmed,  with  coets  to 
the  respondents  against  the  appellants.  No  opin- 
ion. Jenks,  P.  J.,  and  Thomas,  Stapleton,  Bich, 
and  Blackmar,  JJ.,  concur. 


James  F.  LEABT  and  Thomas  J.  Morrison, 
rcspts..  V.  OITT  OF  WATBBVLIET,  npnlt. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. May  2,  1917.)  Appeal  from  Trial 
Term,  Albany  County.  Action  by  James  F. 
Leary  and  another  against  the  city  of  WatervHet. 
Judgment  for  plaintiffs  (160  N.  X.  Supp.  1012), 
and  defendant  ai^eals.  Affirmed. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs,  on  the  opinltm  of  Budd,  J.,  at 
Trial  Term. 

JOHN  M.  KELLOGG.  P.  J.  (dlssendng).  The 
proposal  of  the  contractor,  which  is  a  part  of 
the  contract,  provides  that  the  plaintiff  "has 
carefully  examined  and  fully  understands  the 
contract,  plans,  and  specifications  hereto  attach- 
ed, and  has  made  a  personal  examination  oi  the 
site  of  the  pr(^>osed  work  and  the  character  of 
tcflterial  to  be  encountered."  Section  34  of  the 
specifications,  also  a  part  of  the  contract,  pro- 
vides: "The  contractor  shall  take  all  responsi- 
bility of  the  work,  shall  bear  all  losses  resulting 
to  him  on  account  of  the  amount  or  character 
of  the  work,  or  because  the  iJature  of  the  land 
in  or  on  which  the  work  is  done  is  different  from 
what  is  assumed  or  was  expected,  or  on  account 
of  the  weatlier,  floods  or  other  cauaea,"  eta 
These  provinoM,  in  my  judgment,  urevent  a 
recovery. 
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Jacqoes  LBBATJDT  t.  OAHNBGIB.  TRUST 
CO.  (Sopreme  Court,  Appellate  Division,  First 
Department.  March  30,  IMT.)  Motion  grant- 
ed, unless  appellant  complies  with  terms  of  or- 
der.   Order  med. 

Jacques  LBBATJDT  v.  CARNEGIE  TRUST 
CO.  (Supreme  Court,  Appellate  Dijisipn, 
First  D^artment  April  27,  1917-  Motion 
granted.   Order  resettled.   Order  filed. 

Sophie    I/EMBERT.    an    inft,  Respt., 
SOUTH  BROOKLYN  RT.  CO.,  Applt  (Su- 
preme Coiirt,  Appellate  Division,  First  Depart- 
ment   March  2S,  1917.)    Judgment  affirmed, 
with  ooBts.    No  opiniw.   Otdar  filed. 


First  D^>artment.  JJirB  20,  1917.)  Jodff- 
ment  and  order  afflfmed*  with  ooats.  sto  opin- 
ion.  Order  filed. 

Frederick  N.  LEWIS,  respondent,  t.  NEW 
YORK  MUNICIPAL  RAILWAY  CORPORA- 
TION,  defendant;  The  Connors  Bros.  Co, 
Inc.,  and  another,  appellants.  (Supreme  Court, 
Appellate  Division,  Second  Department 
March  30,  1917.)  Order  affirmed,  with  (10 
costs  and  disbnrsements.  No  oidnfon.  Jenks, 
P.  J.,  and  Stapleton.  BCUi.  Rich,  and  Black- 
nutr,  jj.,  concur. 


Herman  LIPPE,  Respt.,  v.  Rachd  I^IPPE. 
ApplL  (Supreme  Court,  Appellate  EH  vision. 
First  Department  March  30.  1917^  Ordv 
affirmed.   No  opinion.  Order  filed. 


Sophia  LEPPANNEN,  as  adm*i,  Applt, 
IRVEL  REAI/TY  CO..  Respt  (Supreme 
Court,  Appellate  Division,  First  Department. 
Mereh  80,  1917.)  Judgment  affirmed,  with 
costs.  No  opinion.  Order  filed.  Langhlin.  J., 
dissenting. 

Joseph  8.  LESSER  t.  INTERNATIONAL 
TRUST  CO.  (Supreme  Court,  AppeUate  Di- 
vision, First  Department  April  13,  1917.) 
Motion  denied,  with  $10  costs.    Order  filed. 

Clarence  D.  LEVEY,  Respt,  v.  Edmund  R. 
DODGE,  Applt  (Supreme  (5ourt  Appellate 
Division.  First  Department  April  13,  1917.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.  No  opinicm.   Order  filed. 

Isaac  LEVINSON,  Keept,  v.  CRAWFORD'S 
TRANSFER  et  al.,  Applts.  (Supreme  Court. 
Appellate  Division,  First  Depnarbnent  April 
5,  1917.f  Judgment  and  order  affirmed,  with 
costs.   No  opinion.   Order  filed. 

Samuel  LEVITT,  appellant  T.  Ida  Dinah 
LEVITT,  respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  April  6, 
1917.)  Order  affirmed,  with  $10  costs  and  dis- 
borsemoits.  No  opinion.  Jenk&  P.  J.,  and 
Thomas,  Button,  Rich,  and  Biackmar,  JJ.. 
concur.   

Max  LEVY  and  one,  respts.,  t.  Arthur  A. 
DANOY  and  one,  applts.  (Supreme  Court.  Ap- 
pellate Division,  Fourth  Department  Mandi 
28,  1917.)    Judgment  affirmed,  with  costs.  All 

concur. 

Frederick  N.  LEWIS,  respondent  T?»e 
CONNORS  BROS.  CO.,  Inc.,  appeltant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment Mardi  30,  1917.)  Order  affirmed, 
with  $10  costs  and  aisljursemeuts.  No  opin- 
ion. Jenks,  P.  J.,  and  Stapleton,  Mills,  Rich, 
and  Biackmar.  JJ.,  concur. 

Nannie  LEWIS,  Applt.  v.  Joseph  MORRIS, 
Respt    (Supreme  Court  AppeUate  Division, 


Matter  of  Xmannti  J.  LIVINGSTON.  (Sn- 
prone  Ooort  Appellate  IMvision,  Firat  Depart- 
ment April  6,  1917.)  Referred  to  Hon.  H. 
A.  Gildemleere,  official  referee    Settle  order 

on  notice. 


LOTBINIERE  LUMBER  CJO.,  respt,  t. 
UNITED  PAPBRBOARD  CO.,  applt  (Su- 
preme  Court  Appellate  Division,  Third  DepHft- 
ment  May  2,  1917.)  Order  unanimoosly  af- 
firmed, with  $i0  costs  and  dlsbnnwientL 


Bertha  L.  LYKE,  respt,  v.  Lucinda  HEAD 
et  aL,  applts.  (Supreme  Court  Apprflate  Pi- 
Tium,  Fourth  Department  March  2S.  191 1.) 
Motion  to  diamlas  appeal  granted,  unless  sp- 
pellauts  shall  file  and  serve  printed  papen 
within  20  days. 

Daniel  W.  LYNCH  et  aL,  respts.,  t.  ORIENT 
INSURANCE  CO.,  applt.  fSupr^e  Court. 
Appellate  Division,  Fourth  Department 
March  21,  1917.)  Motion  to  dismiss  appe«l 
granted,  unless  appellant  is  ready  for  argn- 
ment  on  March  26th. 

John  J.  McAULIFF  v.  UNITED  FRUIT 
CO.  (Supreme  Court,  Appellate  Division. 
First  Department  i*m  13,  1917.)  SAME 
V.  Bradley  W.  PAUfER.  Applicationa  grant- 
ed.   Orders  signed. 


Ida  McCALB  and  one,  as  eiecjL,  etc,  applts., 
V.  NEW  YORK  STATE  RAILWAYS,  r«pt 
(Supreme  Court  Appellate  Division,  Fourth 
Department  April  4,  1917.)  Judffmuit  af- 
firmed with  costs.  AU  concur,  except  Kruw. 
P.  J.,  who  dissents  upon  the  ground  that  tbe 
evidence  tends  to  show  that  the  deceased 
aware  of  the  approach  of  the  street  car. 
but  had  reasonable  grounds  to  believe  th&t 
it  would  stop  or  slacken  Itfi  speed  so  that  be 
could  cross  the  tracks  in  safety,  and  after  be 
had  started  to  cross  and  it  was  apparent  tbat 
he  intended  to  cross  and  when  the  street  car 
was  within  100  feet  <rf  the  cro8aii«,  the  speed 
of  the  car  was  suddenly  aocelerated,  resaltiac  ia 
the  collision. 
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illiam  F.  McCULlX)UGH,  an  Infant,  by 
la  McCuUougb,  bis  guardiaa  ad  litem,  respt, 
William  F.  CAMPION,  applt  (Supreme 
rt.  Appellate  Division,  Third  Departmeuu 
I  2,  1917.)  Judgment  and  order  reversed, 
the  ground  that  the  damages  are  excessive, 
new  trial  granted,  with  costs  to  appellant 
bide  event,  unless  the  plaintiff  stipulates  to 
ice  the  recovery  to  $1,600,  in  which  caae  the 
tment  is  so  modified,  and,  as  modifled,  judg- 
it  and  order  a£Brmed,  with  costs.  All  eon- 
except  Kellogg,  P.  J.,  and  Woodward.  J., 
)  vote  for  reversal. 


nna  F.  McGULLOUGH.  as  admz^  etc., 
it.,  T.  PENNSYLVANIA  E.  K.  CO..  respt. 
preme  Court,  Appellate  Division,  Fourth  Do- 
cment.  March  28,  1917.)  Judgment  afflrm- 
with  costs.  See  same  case  on  former  ap- 
l,  reported  at  162  N.  T.  Supp.  1128.  All 
cur,  except  Kruse,  P.  J.,  who  dUsents. 


ames  M.  McCUNN,  Respt,  t.  Daniel  O. 
GBBINS,  Applt.  (Supreme  Orart,  Appel- 
i  Division,  First  Dmartment  March  23, 
7.)  Determination  affirmed,  with  costs.  No 
nion.   Order  filed.  Clarke,  P.  X,  disseotlDg. 


latter  of  Mary  T.  McOUSKEB.  (Supremo 
irt,  AppeUate  Divi^n,  S^mt  Departmoat. 
ril  27,  1917.)  Motion  denied,  without  costs, 
termed. 


1  the  Matter  of  Mary  V.  McCUSKBR,  dec'd. 
preme  Court,  Appellate  DiviBi<ai,  first  D(v 
tment  April  27,  1917.)  Order  (89  Misc. 
?.  052,  153  N.  Y.  Supp.  lOttS)  affirmed,  with 
'  coats  and  disborsements.  No  opinion.  Or- 
filed. 


Q  the  matter  of  the  dalm  oS  ISichard  Hc- 
T,  for  compensation,  v.  E.  O.  HINOHMAN 
MPANY  and  ^tna  Life  Insurance  Com- 
J,  aiiplts.  (Supreme  Court,  Appellate  Divi- 
I.  lUrd  Depaxtioent.  May  2, 1917.)  Award 
laimoasly  affirmed. 


leorge  D.  MACKAY  and  another,  Applts.,  T. 
:>K  WATER  OIL  CO.,  Rtt9>t  (two  case^. 
preme  Court,  Appellate  Division,  First  D»- 
tmont.  March  30,  1917.)  Orders  affirmed, 
b  $10  costs  and  disbursements.  No  opinion, 
lers  filed. 


Iiomas  Nelson  McKKE,  respondent,  v. 
AXDARD  OIL  COMPANY  OF  NEW 
KK,  appellant  (Supreme  Court,  Appellate 
'ision.  Second  Department  April  20,  1917.) 
ler  affirmed,  without  costs,  and  without  prej- 
ce  to  a  renewal  of  the  motion.  If  the  plain- 
does  not  proceed  with  the  utmost  diligenca 
opinion.  Jenks,  P.  J.,  and  Stapleton,  Mills, 
toam,  and  Blackmar,  JJ.,  concur. 


Matterof  Thos.A.McLOl!OHLIN.  (Supreme 
Court,  Appelate  Division,  First  Departmait 
March  80,  1817.)  Motion  denied,  with  910 
costs.   Oxdar  filed. 


Anna  MACRI.  ai4>ellant,  t.  Nicola  G.  CAB<- 
LUCQt.  remondecyk  (two  cases).  (Siq>renie 
Court,  Appellate  Divlaoii,  Seemia  D^artmrat. 
March  28, 1917.)  Tho  complaint  states  a  cause 
ot  acti<m  of  trespass  on  plaintlfTs  person.  Sul- 
livan V.  Dunham,  161  N.  Y.  290,  55  N.  E.  923, 
47  L.  B.  A  716,  76  Am.  St  Rep.  274.  Allo- 
gations  of  n^ligence  and  carelessness  are  ir- 
rdevant  and  not  pnqter  subjects  of  a  bill  of 
particularB.  The  order  appealed  from  is  ttaere- 
foro  modified,  by  striking  out  ell  allusions  to 
charges  of  negligence,  and  eliminating  the  pro- 
vision for  a  reference.  This  leaves  in  force 
the  requirements  for  the  bill  of  particulars  num- 
bored  first,  third,  and  fourth,  which  plaintiS  is 
to  give  within  30  da;a,  with  a  stay  until  com- 
ptiod  with.  As  thus  modified,  the  order  is  af- 
firmed, without  costs.  Jenks,  P.  J^  and  Mills, 
Rich,  Putnam,  and  Blackmar,  JJ.,  concur. 
,Settle  order  before  Mr.  Justice  Putnami. 


Lucy  MADDEiN,  an  infant,  by  John  Madden, 
her  guardian  ad  litem,  respondent,  v.  Niched 
AVITABILE,  appellant,    ^upreme  Court.  Ap* 

Sllate  Divlrion,  Second  Department  April 
,  1917.)    Judgment  and  wder  unanlmooaly 
affirmed,  with  costs.  Ko  (^Mnlon> 


Kate  MADDEN,  Applt,  v.  Anna  E. 
SOHLOFFEL  et  aL,  Bespts.  (Supreme  Ourt, 
AppeiUate  Divi^oo,  filrst  Department  April 
27,  1917.)  Judgment  afflnnod,  with  costs.  No 
opinion.  Order  filed. 


In  the  Matter  of  James  F.  MAHAN.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment May  11,  1917.)  Referred  to  Hon.  John 
J.  IVeedman,  <^cial  ref<n«e.  Settle  order  on 
notice. 


David  L.  MATTLAND,  applt.  v.  CITY  OP 
WATERTOWN,  respt  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  March 
21,  1917.)  Judgment  and  order  reversed,  with 
costs,  and  the  respondent's  counsel  having  dis- 
claimed that  any  ground  exists  tor  granting  a 
new  trial  if  the  nonsuit  was  not  pnmerly  grant- 
ed, and  the  court  having  discovered  none,  the 
verdict  of  the  jury  is  reinstated,  with  costs. 
All  concur,  excopt  Lambert,  J.,  who  dissents, 
and  vqtea  for  affirmance. 


WiUiam  A.  MATiLETT,  Applt,  v.  William  A 
PRENPEROAST  and  another,  Respts.  (Su- 
preme Court  Apellate  Division.  First  Depart- 
ment April  27,  1917.)  Judgment  afllnnedi 
with  costs.   No  opinion.   Order  filed. 

Matter  of  MANHATTAN  BY.  00.,  Api^t, 
V.  Marie  REICHE,  Respt  (Supreme  Court 
Appellate  Divisim,  First  Department  April 
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27.  ISIT.)  JndgiMnt  afflrmed,  with  coatik  Mo 
opudon.  Order  filed. 


WiUlam  MANKDS,  n»pt.,  T.  Loais  FISH- 
MAN,  applt.  (Sapreme  Cfcurt,  Appellate  Divi- 
sion. Third  Department.  May  2,  1917.)  Judi- 
raent  and  order  reversed,  on  tbe  grouod  that 
the  verdict  la  cxeeMire,  and  new  trial  granted, 
with  costs  to  appellant  to  abide  event,  unless 
tbe  plaintiff  Btipulatea  to  reduce  the  rocorery  to 
$75,  in  which  case  the  jodgmeut  is  so  modified, 
and.  as  modified,  judginent  and  order  unani- 
mously aflSnned,  with  coatik  All  concur.  Oodi- 
rone,  J.,  not  dtting. 


Horace  T.  MANN,  plff..  v.  DBLAWABB,  L. 

&  U.  R.  CO.,  applt.,  Harry  M.  Stncey.  rcspt. 
(?!upreine  Court.  Appellate  Division,  Fourth 
Department.  March  28,  1917.)  Order  a63 
N.  T.  Sapp.  106O)  affirmed.   All  emcur. 

The  MAXNING  COMPANY,  respondent,  t. 
Snsan  BILTOU,  appellanL  (Supreme  Court, 
Appellate  Division,  Second  Department.  April 
13.  1917.)  Judgment  of  the  County  Court  of 
Orango  county,  affirqaiog  a  Judgment  in  the 
Justice's  Court  in  favor  of  plaintiff,  affirmed 
with  coats.  No  winion.  Jenks,  P.  J.,  and 
Thonuw,  UUls,  Blch,  and  Putnam,  JJ.,  eoncnr, 

Joseph  MARINB  and  Anna  BoeenbloMn, 
reapts.,  v.  Leah  SHAPIBO  et  al.,  applta.  (Su- 
preme Court  AiHteilate  Diviid<m,  Fourth  X>e- 
partment.  March  7,  1017.)  Motion  snnted, 
and  appeal  dismiaaed,  with  costs. 


Pasquale  MARINO,  rospt,  v.  NioJa  GALTX>, 
applt.  (Supreme  Conrt,  Apoellate  Division, 
Third  Department.  May  2,  1917.)  Judgment 
and  vrder  nnanimonaly  affinnad,  with  coata. 

William  M.  MA&TIN  v.  BECK'  SHO^  CO. 
(two  cases).  (Snprone  Court,  Appellate  Di- 
visitm.  First  Department.  May  11,  1917.)  Mo- 
tions granted,  with  %10  costs.   Orden  filed. 

Elizabeth  MARTIN,  as  admiaistratriz,  etc., 
respoodent,  v.  Samuel  A.  BBRZOG,  appellant, 
and  another,'  defendant,  ^upreme  Court,  Ap- 
pellate Division,  Second  Department  March 
2S,  1917.)  Motion  denied,  with  flO  costs. 

Anna  B.  MASCHMETBR,  amtellant  t.  Hot- 
ace  DUVAL  and  others,  responaents.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
March  30,  1917.)  Order  affirmed,  with  $10 
costs  and  diRburaements.  No  opiaion.  Jenks, 
P.  J.,  and  Stapleton,  Mills,  Bicb,  and  Black- 
mar,  JJ.,  concur. 

Benjamin  C.  MATHES,  respt..  v.  Edmund  B. 
BACMEB,  applt  (Supreme  Court,  Appellste 
Division,  Fourth  Department  March  2^  1917.) 
Judj^ient  affirmed,  with  costs.  AU  concur. 


Helm  X.  MAT.  as  adnduistratrix.  etc.  at 
Edwin  B.  May,  deceased,  respondent  OR- 
ANGE &  ROCKLAND  ELDCTRIC  COM- 
PANY, appellant  (Supremo  Court  Appellate 
Division,  Second  Department  April  13,  lOl'.j 
Judgment  and  order  unanimously  affirmed,  with 
costs.  No  opinion. 

Alden  W.  MEEKS  v.  Katharine  W.  GRAV- 
lER.  (Suprema  Court  Appellate  Divinou,  First 
Department  April  27.  1917.)  Hotiw  mnted. 
unless  appellant  ompllea  with  terma  m  order. 
Order  filed. 


Raplev  P.  MBRRIMAN,  rcspt.  r.  Williaai 
M.  STEELE,  applt.  (Supreme  Court,  Appel- 
late DivisiCHi,  Fourth  Department  April  4. 
1917.)  Judgmoit  •fflrmed,  with  coats.  AH 
concur. 


WUhdmina  METER,  Applt,  v.  Virginius  S. 
MAYO,  Respt  (Supreme  Court  Appellate  Di- 
vision, First  Department  March  30,  1917.^ 
Order  reveraed,  with  flO  costs  and  disburse- 
maita,  and  motim  denied,  with  flO  costs.  No 
opinioo.  Order  filed. 

Max  MEYER,  respondent  UNITED 
DRESSED  BEEF  COMPANY,  appeUast. 
(Supreme  Court  Appdlata  DivWon,  Sectud 
Department  April  13,  1917.)  Motion  denied, 
upon  condition  that  the  appellant  pay  to  the  r- 
spondent  $10  costs,  perfect  the  appeal,  plaoe 
the  case  on  the  calnidar  tbe  May  tena. 
and  be  re^  for  argument  when  readied;  other 
wise,  motkm  granted,  with  $10  coata. 

Oeonre  MICHEIj.  respondent,  v.  WALTON 
TOY  COMPANY,  appellant.  (Supreme  Court. 
Appellate  Division.  Second  Department  April 

27,  1917.)  Judgment  and  order  unanimoosl; 
affirmed,  with  coata.  No  opinion. 

Alexander  MIKELTONIS,  etc.,  appcHaiit  t. 
The  LEHIGH  &  WILKESBARBE  COAL 
COMPANY,  resp^ent.  (Supreme  Court.  Ad- 
peltate  EHvision.  Second  Department  April  1^ 
1017.)- ■  Judgment  unanimously  affirmed,  with 
coats.  No  opinion. 

Walter  B.  BULKMAN,  etc.,  reapondent 
Jttse  CAS^SA,  and  another,  appellants.  (Sa- 
preme Court  Appellate  Division,  Second  Or- 
partment.  April  13,  1917.)  Motion  granted, 
upon  condition  that  appellants  give  a  ^ood  ani! 
sufficient  bcHid.  to  be  approved  by  a  justice  of 
this  court  against  any  waste  of  the  propertj. 
and  to  pay  for  the  use  and  occupation  of  it  m 
the  rate  of  |35  per  month,  and  also  to  psy  tfar 
coata  of  the  appeal.  Settle  order  befora  Mr.  Jns- 
tice  Mills. 

-  G.  Adam  MILLER,  Jr..  reapt.  t.  Martn 
CAVANA  et  aL,  applts.  (Supreme  CSmrt  A^ 
pellate  Diviaion,  Fourth  Department  Mar^b 

28.  1917.)  Judgmmt  affirmed,  witii  coata.  AM 
concur. 
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Charles  O.  MILLER,  respt,  T.  Lewis  J. 
P.OKENBLOOM,  applt.  ^upreme  Court,  Ap- 
'>ellate  Dividtm,  Fourth  Department  March 
11,  1017.)  Order  affirmed,  with  flO  ccwU  and 
UsburBcmeBta.  All  cmciir. 

Harjy  MILLS,  respL,  T.  Herbert  KELDER- 
■lOtJSK.  applt.  (Supreme  Court,  Appellate  Di- 
risioQ,  Fourth  DepartmenL  March  7.  1917.) 
VIotion  to.dismisa  appeal  granted,  unless  appel- 
ant file  and  serve  printed  papers  and  briels  by 
!kf  axch  16th. 


TTarrv  MILLS,  reapt.,  t.  Herbert  KBLDEIt. 
:TOnSE.  applt.   (Supreme  Court;  Appellate  Dl- 
risioD,  Fourth  Department.    March  21.  1917.) 
:>rder  of  dismissal  entered  March  6, 1917,  Taeat- 
and  set  aside,  and  ease  pvt  over  term. 


Ellen  MONSELL,  respondent,  v.  METRO- 
POLITAN LIFE  INSTTRANCE  COMPANY, 
ippellant  (Supreme  Court,  Appellate  Divi- 
iion,  Srcond  Department.  April  13,  1917.) 
rtid^ent  and  order  of  the  Citir  Court  of  Tonk- 
'Fs  affirmed,  with  cmta.  No  opinion.  Jenka,  P. 
r..  and  Stapleton,  Mills;  and  Rich,  JJ.,  concur. 
I^nrr.  J.,  not  Toting. 


TViUinm  R.  MONTGOMERY  v.  Wilson  M. 
5TTEAR,  (Supreme  Court,  Appellate  Division, 
='irst  Department.  April  13,  1W7.)  Motion 
granted,  with  $10  costs.   Order  med.' 


MORGAN  MTTNinONS  STIPPT.Y  CO., 
ipspt..  V.  STUPEBAKER  CORP.  OF  AMER- 
CA,  Applt  (Supreme  Court,  Appellate  Divl- 
ion.  First  Department.  March  30,  WVT.)  Or- 
lor  aflirmed,  with  $10  costa  and  dlabursementa. 
<fo  opinion.    Order  filed. 


MORLAND  MOBTG.  CO.  v.  John  O.  FISH- 
■■^R.  (Suiweme  Court.  Appellate  Division,  First 
^cimrtment.  April  27,  1917.)  Motion  granted, 
inless  appellant  complies  with  terms  oc  wder. 
)rder  fibd. 


AIOBLAND  MORTG.  CO.  v.  John  C.  FISH- 
■:r  &  another.  Henry  W.  VAN  WAGENEN 
nd  another  v.  SAME.  (Supreme  Court  Ap- 
•ellate  Divlntm,  First  Department  May  11, 
017.)  Motions  granted,  with  $10  oosta  Or- 
era  filed. 


"William  W.  MOBSMAN  et  al..  applts.,  v. 
Uhel  A.  BLACK  and  one,  reapts.  (Supreme 
'ourt.  Appelate  DiTislon,  Fourth  Department 
.larch  28,  1017.)  Judgment  affirmed,  with 
Qsts.   All  concur. 


George  MOSGEIXBB,  an  infant,  etc.,  respt., 
.  AUGUST  FEINE  &  SONS  CO..  Inc.,  npplt 
Supreme  Court,  Appellate  Divisioo.  Fourth 
>epartment  March  21,  1917.)  Motion  for 
:'avo  to  appeal  to  Uie  Court  w  Apprals  de- 
led, without  coBte. 


Anthony  MOTT  t.  Thos.  W.  MARTIN.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
mmt  May  4, 1917.)  Motion  granted,  with  flO 
coats.  Order  filed. 


Joseph  S.  MULRONBY  t.  METAL  SHEL- 
TER 00.  (Supreme  Court  Appellate  Division, 
First  Department  March  30.  1917.)  Motion 
denied,  with  $10  costs.  Order  filed. 

Jowph  S.  MULRONBY,  Bespt,  v.  METAL 
SHHLTIiJB  CO..  Inc„  Applt  (Supreme  Court, 
Appellate  Division,  First  Department  Marcli 
30,  1917.)  Order  affirmed,  with  $10  costs  and 
disbursements,  on  the  ground  that  the  lnepet> 
tiw  is  not  called  for  by  any  issue  raised  by  the 
j^eadinga.  Oidor  filed. 


Joseph  S.  MULRONBY,  Respt,  t.  METAIj 
SHELTER  CO.,  Applt.  (Supreme  Court  Ap- 
pellate Dividon.  Sirat  Department  May  4. 
1917.)  Judgment  affirmed,  with  costs.  No  opin- 
ion. Order  filed. 


Mary  F.  MURPHY  et  al.,  Applts.,  t.  George 
K.  MACKKY  et  al..  Reapts.  (tjupreme  Court. 
Appellate  Division,  Vicai  Department  April  0, 
1917.)  Judgment  and  order  affirmed,  with 
coeta.   No  opinitm.   Order  filed. 


Michael  J.  MURPHY,  appellant  CON- 
KERS NATIONAL  BANK,  respondent  (Su- 
preme Court,  Appellate  Diviaton,  Second  De- 
partment March  23,  1917.)  Motion  granted, 
with  $10  costs. 


Michael  J.  MURRAY  *nd  another.  Applts., 
V.  Frederick  WILI^NBROCK,  impld.,  Respt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  13.  1917.)  Order  reversed, 
with  $10  costs  and  uiahursements,  and  moUon 
denied,  with  $10  costs,  on  the  ^ound  that  um 
copy  of  the  pnqxwed  answer  was  served  with 
the  morli«  papen^  with  leav«  to  daftmdant  to 
renew  as  stated  in  order.  Order  filed. 

Cella  MUSrCANT.  an  teft^  Applt.  v. 
BRADLffiY  CONTRACTING  CO.,  Reept 
Abraham  MUBICANT  t.  SAMfi.  (Supreme 
Court  App^ate  Division,  ViitA  Department 
May  4,  IVHJ  Judgment  and  order  Affirmed, 
with  costa.  No  (q>ini(m.  Orders  filed. 


NASSAU  ASSETS  COLLEOTTNG  CO.. 
Applt,  V.  Geoi^e  C.  VAN  TUYI.,  Jr.,  ett-., 
Bespt.  (Supreme  Court,  Appellate  Division, 
First  Department  March  23,  1917.)  Judg- 
ment affirmed,  wiUi  coats.  No  opinion.  Order 
filed. 


NATIONAL  BANK  OF  COMMERCE, 
respt,  v.  CITY  OF  WATBRVLIET,  applt 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment May  2,  1917.)  Judgment  and  order 
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(97  Mise.  Bep.^  121.  160.  K.  T.  Sapp.  1072) 
unanimously  ajffirmed,  with  costs,  on  the  (qtlnlon 
of  Rudd,  J,,  at  Trial  Term. 

Frank  J.  NELSON,  respt..  v.  Henry  F. 
GRANGER,  applt.  (Supreme  Court,  Appellate 
Division,  Fonrtb  Department  March  28, 1917.) 
Appeal  dismissed,  uiiless  appdlant  thaJl  file  and 
serve  printed  papers  by  AprU  6th. 


Joseph  NEUSTADT,  respondent,  t.  JA- 
MAICA BSTATES  et  al.,  appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment April  13,  iMl^  Motion  denied, 
without  costs. 


NBW  ROCHELLE  COAL  A  LUMBER 
COMPANY,  respondent,  v.  STUART  REAI^ 
TY  COMPANY,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  March 
23.  1917J  Motions  denied,  without  costs. 


NEW  YORK.  W.  &  B.  RY.  00.,  Applt,  r. 
CITY  OF  NEW  YORK,  Respt  (Supreme 
Court,  Appelate  Division.  First  Department 
April  20.  1917.)  Judcment  affirmed,  with  costs. 
No  opinion.  Order  filed. 

Thomas  E.  NOLAN.  Respt,  t-  Peter  J.  MAL- 
LEY,  Applt  (Soprane  Court,  Appelate  Divi- 
sion, First  Department  May  4,  1917.)  Judg- 
ment and  order  reversed^  and  new  trial  ordered, 
costs  to  appellant  to  abide  event,  unless  plain- 
tiff stipalates  to  reduce  verdict  to  $10,000.  in 
which  event,  judgment,  as  so  modified,  and  or- 
der affirmed,  without  costs.  No  opinion.  Set- 
tle order  on  notice.  Sheam,  J.,  dissenting,  uid 
voting  (or  rereraal  and  new  trtaL 


Josrahlne  F,  OAKLEY.  Respt,  T.  Harriet 
F.  BEEjRS,  SB  adrnz^.  Applt  (Supreme  Court, 
Appellate  Division,  First  Department  March 
30,  1^7.)  Judgment  affirmed,  with  costs.  No 
optnitm.  Order  filed.  Scott,  J.,  diasenthag. 

SOLOMON  OKUN,  Respt.,  t.  The  DUVAL 
COMPANY,  Applt.  (Supreme  Court  Appellate 
Division.  First  Department  May  4.  1917.) 
Judgment  and  order  reversed,  new  trial  ordered, 
and  costs  to  appellant  to  abide  event  on  the 
ground  .^t  tiie  verdict  is  against  tbo  weight  of 
evidence.  Order  filed. 


ORANGE  COUNTY,  respondent  v.  STORM 
KING  STONE  COMPANY  and  Philip  A.  Mos- 
mau,  as  trustee,  appellanta  (Supreme  Court, 
Appellate  Division,  Second  Department  March 
3(1,  1917.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Jenks,  P.  J.,  and 
Thomas,  Stapleton,  Ri(^,  and  Blackmar,  JJ., 
concur. 

Dorman  L.  ORMSBY.  Rcapt,  v.  HILLTOP 
AUTOMOBILE  STATION,  Inc^  Applt  (Su- 


preme Conrt,  AppeOata  IHvLdoB.  Flnt  Dcpaxt- 
ment  April  20.  1017.)  Determination  affirm- 
ed, with  costs.  No  oi4ni<ai.  Order  filed. 


Lena  R.  OSTERHOUDT,  applt,  T.  MOERL- 
BACH  BREWING  CO.,  respt  (Supreme 
Court,  Ajppellate  Divirion,  Fourth  Department 
March  28,  1917.)  Judgment  <rf  Gonnty  Court 
reversed,  with  costs,  and  judgment  of  Munidpal 
Court  affirmed,  with  costs.  Held,  that  the  re- 
jection ot  the  evidence  niwn  whicn  the  reverb 
was  predicated  was  not  prejudicial  in  view  of 
the  <rther  tmdiapnted  testimony.  All  concur. 


The  OTTO  GEBDAU  CO.,  Applt.,  r.  John 
F.  HERBERT.  Respt.  (Supreme  Court,  Ap- 
pellate Division,  Fii>t  Department  Haicfa  !t», 
1917.)  Order  rereised.  with  ^0  ooati  and  dis> 
borsements,  and  motion  denied,  wiOi  flO  costs. 
No  opinion.   Order  filed. 

OTTO  GERDAU  CO.  t.  John  F.  HER- 
BERT. (Supreme  Court  Appellate  Division. 
First  Department  April  27,  1917.)  Motion 
denied,  with  $10  costs.    Order  filed. 


Rufus  M.  OVERLANDEB,  Applt,  t.  HOL- 
BROOK.  CABOT  &  ROLLINS  CORP..  Respt 
(Supreme  Court,  Appellate  Division,  First  Ifv- 
partment  April  ff.  1017.)  Jndpnent  affirmed, 
with  costs.  No  opinion.  Order  filed. 


In  the  matter  of  the  claim  of  Mary  I. 
OWENS,  for  compensation,  v.  NEW  YORK 
MILLS  CORPORATION  and  American  Mu- 
tual Compensation  Insurance  Company,  applis. 
(Supreme  Ooort,  Appellate  Division,  Third  I>e- 
partmest  Hay  2,  1917.)  Award  nnanimoosly 
affirmed. 

Mary  *t.  PALMA,  Applt,  t.  TOWN  OF 
NORTH  HEMPSTEAD,  Respt  Walter  W. 
HOFFMAN  V.  SAME.  (Supreme  Court  Ap- 
pellate Division.  First  Department  April  5. 
1917.)  Judgments  and  orders  a^rmed.  with 
costs.   No  opinion.  Order  filed. 


Rose  M.  PALMER  and  Lillian  Palmer,  ap- 
peUants,  v.  ROTARY  REALTY  COMPANY 
aud  others,  respondents.  (Supreme  Court,  Ap- 
pellate Division.  Second  Department  April 
27.  1917.)  This  demurrer  to  the  amended  ct^oi- 

glaint  was  well  taken.  An  alleged  promise  to 
old  land  and  then  to  reconvey  on  request,  rest- 
ing wholly  iu  parol,  is  within  the  statute  of 
frauds.  Real  Property  Law  (OonsoL  Laws,  c 
50)  {  242 ;  20  Cyc.  233  (e).  Bven  if  in  wri^ 
ing,  such  a.  promise  to  reconvey  would  not  bt 
specifically  enforced  for  the  reason  that  it  wa* 
unilateral,  as  plaintiffs  do  not  show  that  ttwy 
agreed  to  take  back  the  property.  Levin  v. 
Dietz,  194  N.  Y.  870,  87  N.  E.  454,  20  L.  B. 
A.  (N,  S.)  251:  Biker  v.  Comfort.  140  Apin 
Div.  117,  124  N.  Y.  Supp.  1106.  These  ap- 
pellants cannot  avaU  themselvea  of  the  alleged 


Digitized  by 


mOUNDITH  DEcinom 


1X05 


moTj  in  giviBf  a  Burtsan  Iwfon  titwj  iraqDiT- 
iA  toe  property.  Tlie  order  li.  therefcffe,  af- 
irmed,  with  $10  coeta  and  diBbnnemeots. 
leaks.  P.  3.,  and  Stapleton,  Mills,  Putnam, 
md  Blackmar,  JJ.,  concar. 

PABK  UNION  HOLDING  00.  v.  JoMph  G. 
aOAGLAND.  (Supreme  Court,  Appellate  Di- 
riBioD,  First  D«partm«nL  March  30,  1817.) 
Applicatimk  denied,  with  $li>  ooata.  Order 
ilgned. 


Mary  PBAHSALL,  as  adminiBtratriz,  etc., 
>f  Harry  Latham  Fearsall,  deceased,  appellant, 
i-.  ERIE  RAILROAD  COMPANY,  respond- 
mt.  (Supreme  Court,  Appellate  DiviBion,  Sec- 
ond Departmoiit  April  27,  1817.)  Judgment 
ind  order  usanimonBly  amtmed,  with  coata. 
opinion. 


Carl  F.  PECK,  reapt.,  t.  The  PREST-O- 
LTTE  CO.,  applt  (Supreme  Court,  Appellate 
Dirision.  Fourth  Department.  March  14, 1817^ 
Judgment  end  order  affirmed,  with  costa.  AH 
»ncnr. 


PBNNA  ALCOHOL  &  CHEMICAL  CO.  t. 
irthur  C.  ROBERTSON.  (Sapreme  Court, 
A.ppellate  Diviaion,  Fint  Department  May 
LI,  1817.)  Application  denied,  with  $10  costs. 
Drder  signed. 

The  FBOPLE  of  tbe  State  o£  New  York, 
-espondents.  BBsaheth  AI/TENKIRCH,  ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  April  IS,  1817.)  Judg- 
nent  of  CMiTictioii  of  the  Court  of  Special  Ses- 
lions  affirmed.  No  opinion.  Jnka,  P.  J.,  and 
rhomaa,  Milb,  lOeh,  and  Putnam,  33^  eon- 
•ur. 

The  PEOPLE,  etc.,  Bespt,  v.  John  D.  AN- 
rONOPULOS,  Applt.     (Supreme  Court. 
Kllate  Division,  First  Department   April  27, 
LOlT^^Jodgment  afflnoed.    No  opihton.  Or- 


The  PEOPLE  of  the  State  of  New  York, 
■espondents,  v.  Samuel  BALSAMO,  appellant 
Supreme  Court,  Appellate  Division,  Second 
tJepnrtment  April  5,  1917.)  Judgment  of 
.•onviction  of  the  Court  of  Special  Sessions  af- 
irmed  by  default  Jenks,  P.  J.,  and  Thomas, 
tfilla,  Rich,  and  Putnam,  JJ.,  eonear. 


The  PEOPLE  of  the  State  of  New  York, 
■espondents.  v.  Joseph  BRENNAN,  appellant. 
Supreme  Court  Appellate  Division,  Second 
Department  March  23,  1817.)  Motion  de- 
licti. 


PEOPLE  V.  Andrew  BRESLIN.  (Supreme 
rourt.  Appellate  Division,  First  Department 
Lpril  13,  1817.)    MoUon  granted.   Order  filed. 
161N.Y.S.— 70 


PEOPLE  V.  Fred  BULL.  (Supreme  Court, 
Appellate  Division,  First  Department  May 
II,  1917.)   Motion  granted.   Order  filed. 

PEOPLE  of  the  State  of  New  York,  respt. 
V.  Raymond  CAREY,  applt  (Supreme  Court 
Appellate  Division,  Fourth  Department.  April 
4,  1817.)  Judgment  of  conviction  and  order 
affirmed,  under  the  provisions  of  section  642 
of  the  Code  of  Oriminal  Procedure.  AU  oon- 
enr. 


PEOPLE  V.  rnmk  CARVILL.  (Supreme 
Court,  Appdlate  Division,  First  Department 
April  27.  1817.)   Motion  granted.   Order  filed. 

PEOPLE  V.  James  FLANAGAN.  (Supreme 
Court,  Appellate  Division,  First  D^artment 
April  18,  1917.)  Motion  granted,  unless  appel- 
lant complies  with  terms  of  order.  Order 


The  PEOPLE  of  the  State  <^  New  York, 
appellants,  v.  FRANKLIN  H.  EALB- 
FLEISCH  COMPANY,  respondent  (Supreme 
Court  Appellate  Division,  Second  Deparbnent 
March  2S,  1817.)    Motions  denied. 


The  PEOPLE  of  the  State  of  New  York,  re- 
spondent^ V.  William  FRIES^,  a]H>eltant 
(Supreme  Court,  Appellate  Division,  Senmd  De- 
partment March  SO,  1817^  Judgm«it  of  con- 
viction of  the  Court  of  Special  Sessions  re- 
versed, and  defendant  discharged,  on  the  pound 
Hiat  criminal  posaeeoion  is  not  established. 
Jmks,  P.  and  'FhomMM,  Staplcton,  Rich,  and 
Blsckmar,  Jj.,  ctmenr. 

PEOPLE  V.  BusseU  GUIPB.  (Supreme 
Goort,  Appellato  Division,  First  Department 
May  11,  1817.)  Motion  granted,  unless  appel- 
lant complies  with  terms  of  order.    Order  filed. 

PEOPLE  V.  Louis  HOFFMAN,  Louis  Brown, 
and  Max  Hahn.  (Supreme  Court,  Appellate  Di- 
vision, First  D^artment  May  11, 1817.)  Mo- 
tion granted.  Order  filed. 


The  PEOPLE  of  the  State  of  New  York,  re- 
irooikdenta,  v.  Sam  KOROTKIN,  appellant. 
(Supreme  Court  Appellate  Division,  Second  De- 
partment March  23,  1817.)  Motion  granted 
on  d^ult 


PEOPLB  of  the  State  of  New  York,  revt,  T. 
Frank  LA  POINT,  applt  (Supreme  Oourt,  Ap- 
pellate Division,  Foiurtii  Department  Aiwil  4, 
1017.)  Judgment  of  conviction  and  orders  af- 
firmed.   All  concur. 

The  PEOPLE  of  the  State  of  New  York,  re- 
spondents, V.  Michael  LIVOTEl,  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
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partment  April  13,  1917.)  Judgment  <^  con- 
viction of  the  Court  of  Special  SmbIoqs  affirm- 
ed. No  opinion.  Jeoks,  P.  J.,  and  Thoxna*, 
Mills,  Bicb,  and  Pamam,  JJ.,  eoncar. 


PE)0PLE1  V.  Leoo  MARCO.  (Supreme  Court. 
Appellate  Divinon.  First  Department  May  11. 
1917.)   Motion  (ranted.   Order  filed. 


l%e  PBOPLB  of  tlM  State  of  New  York,  r»- 
moDdents,  v.  Charles  MARONNA.  MH>«lunt. 
(Sapreme  Court,  Appellate  DiTisl(xi,  Second  De- 
partment. Apnl  5,  1917.)  Judgment  of  con- 
viction of  the  County  Court  of  Kinfcs  county  af- 
firmed by  default  Jenks,  P.  J.,  and  Thoma*. 
Mills,  Rich,  and  Putnam,  JJ.,  concur. 


The  VEOPUB  of  the  State  of  New  York,  re- 
spondents, T.  Silrio  NAPPO,  appellant.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment April  20,  1917.)  This  conviction  of 
burglar;  In  the  third  degree  was  against  the 
weight  of  the  evidence.  There  was  no  sufficient 
pro^  of  defendant's  commiauoa  of  the  crime. 
The  testimony  of  the  witness  Bums  to  hsarins 
the  d^endanrs  voice  in  the  apartment  was  at- 
tempted to  be  corroborated  by  her  statement 
that  she  saw  him  in  the  hallway  through  bro- 
ken panes  of  a  window  in  the  rear  voom.  This 
description  of  the  window  ms  negatived  by 
proof  that,  three  weeks  later,  none  of  tJie  panes 
wns  then  broken  or  cracky  or  bore  evidence 
of  having  been  replaced.  We  think,  also,  the 
matter  of  defendant's  employment  and  his  al- 
leged statement  "I  d<m't  have  to  wMrk,"  was  a 
collateral  one,  on  wbidi  it  was  error  to  call  Of- 
ficer Mealli  in  contradiction,  in  which  his  al- 
leged remarks  to  defendant  were  decidedly  prej- 
udicial to  his  character  for  indnstn  or  steady 
employment  People  t.  Oibacm,  24  App.  Div. 
12,  48  N,  T.  Supp.  861;  People  v.  De  Oarmo, 
179  N.  T.  ISO.  134,  71  N.  m  736;  Wharton 
on  Criminal  Evidence,  |  429a.  The  judgment 
of  conviction  of  the  County  Court  of  Kings 
county  is  reversed  and  a  new  trial  ordered. 
Jniks,  P.  J.,  ud  Tbomas,  MUla,  Bldi,  «nd  Pat- 
nam,  JJ.,  concur. 


The  PBOPLB,  etc^  Eespt,  v.  ONWARD 
CONSTRUCTION  CO.,  Aralt  (Supreme 
Court,  Appellate  IMvision,  First  Department 
April  27.  1917.)  Judgment  affirmed.  No  opm- 
ion.   Order  filed. 


The  PIX>PLE,  etc,  Respt,  y-  John  PXJLLE- 
TIETR,  Applt.  OSupreme  Court  Appellate  Divi- 
sion, First  Department  April  20. 1917.)  Judg- 
ment affirmed.  No  (^inton.  Order  filed. 


PEOPLE  of  the  State  of  New  York,  respt.,  v. 
Theodore  PQMiilSKA.  apidt.  (Supreme  Coxut, 
Appellate  DiviucHt,  fourth  D^artment  April 
4,  19170  Appeal  dismissed  apon  8tU>alatii»i 
filed. 


PBOPI4E  v.  Harry  REID.  SAME  ▼.  7oIiii 
BRUNO.  SAMD  v.  Fred  BXJIAj.  (Supreme 
Court  Appellate  DiTi^on,  Wnt  Department. 
March  80,  1917.)    Motions  srutcd.  Orders 

filed. 

The  PBOPLEX  «te..  Raspt,  v.  Kidith  SIM- 
MONS, Applt  (Supreme  Court  Appellate  IH- 
visi4Xi,  First  Department  March  30.  1917.) 
Judgment  afflrmeo.  No  <vinioa.  Ordsr  filad. 

Tb«  PEOPLEl  eta,  Be^>t.  T.  CSiarln 
SMITH^pplt  (Supreme  Comt,  App^te  IM- 
visiMi,  Fint  D«i«rtment  A^  27,  1&17.) 
Judgment  affirmed.  No  (qdnion.  Order  filed. 

PEX)Pt/B  o(  the  State  of  N«w  York,  respt.  v. 
Ni<*  TODORO,  u»plt.  (Sopreme  Court.  Ap- 
pellate I>ivisi<m,  Fourth  Department  Mardi 
7.  1917.)  Judgment  of  cnaviction  and  order  af- 
firmed, under  the  fwoviaiona  of  saetiMi  G42  of 
the  Code  of  Criminal  Prooednr&  See,  also,  lOO 
N.  Y.  Supp.  302.  All  omcur.  euept  Foote,  J., 
who  dissents.  ^■^^ 

The  PEOPLE,  etc,  Respt,  r.  Joseph  T01^ 
TORA,  Applt  (Supreme  Conrt  Appellate  Di- 
vision, First  Department  May  4. 1917.)  Judg- 
ment affirmed.  No  opinian.   Order  filed. 


PEX>PLB  of  the  State  ot  New  York,  plS.,  v. 
Leo  URBAN  and  Bernard  Osmon^i,  detts, 
(Supreme  Court  Apellate  DtvlsioD.  Fourth 
Departmoit  Manm  14,  1917.)  Motion  i« 
amend  notice  ot  appeal  by  inserting  name  of  de- 
fendant Bernard  Osmonski  as  party  appellant 
denied,  upiHi  the  ground  that  the  court  is  witli- 
out  power  to  allow  the  amendment. 


The  PEOPLE  of  tiis  State  of  New  York,  re- 
qpondent%  V.  ZUlph  WALDT,  appellant  (Su- 
preme Court.  Appelate  Division,  Second  De- 
partment March  30,  1917.)  Judgment  of  con- 
victiou  of  the  County  Court  of  Kings  county  af- 
firmed. No  opinion.  Jenks,  P.  J„  and  Thom- 
as, Staideton.  Bidi,  and  BUu^mar,  JJ..  concur 


TOie  PEOPLE,  etCy  Respt.  v.  Henry  WONG, 
Applt  (Supreme  Court  Appellate  Division. 
Eirst  Department  April  5,  1917.)  Judgment 
affirmed.  No  oplnitm.  Order  filed. 

The  PEOPLE,  rtc.  Req>t,  v.  Gertrude  I~ 
ZABRISKIE,  Applt  (Supreme  Court  A^l- 
late  DivisioB,  First  Department  April  27. 
1917.)  JudgEoent  affirmed.  No  opinion.  Onl^r 

filed.  ,  ,  ,  , 

The  PEOPLK.  etc..  ez  rrf.  Paul  A.  AJAS.  w 
lator.  V.  The  BOARD  OP  EDUCATION  OK 
THE  CITY  OF  NEW  YORK,  respondent.  (Sj- 
preme  Court,  Appellate  Division.  Second  De- 
partment. March  30, 1917.)  The  determinatitc 
of  the  board  of  education  fa  annulled,  and  1 
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new  trial  and  heaiinf  dirocted,  with  $50  costs 
to  the  relator  to  abide  the  eretit,  upon  the  ground 
that  the  trial  committee  erred  in  taking,  hy  Ita 
chairman,  the  statements  of  various  people  Bub< 
sequently  to  the  close  of  the  takioc  of  the  evi- 
dence, uid  in  receiving  from  blm  the  tranacript 
of  the  statementa  eo  taken,  nil  In  the  absence 
uf  the  relator  and  without  his  knowledge  or 
information  or  any  notice  thereof  to  his  at- 
torney. Snob  procedure  was  palpably  wrong, 
und  It  Is  impossible  to  conclude  that  sodi  stat»- 
memts  did  not  to  some  extent  inflnence  the  minds 
of  the  trins.  However,  the  evidence  properly 
received  by  the  committee  at  the  trial,  to  sustain 
the  charges,  seems  so  aobstantiai  that  we  c<m- 
rlude  that  a  new  trial  shoold  be  had.  Jenka,  P. 
7.,  and  MlUs,  ttieh,  Pntnam,  and  Blackmar,  33., 
Toncor. 

Tlie  PKOPLE,  etc.,  er  rd.  BROOKLYN  DE- 
rKI.OPMENT  COMPANY,  respondent,  v.  Iaw- 
PUKDY  et  al.,  CommissioQeni  of  Taxes  and 
Vssesfiments,  etc..  appellants.  (Supreme  Court, 
Vnppllate  Division,  Second  Department.  March 
YK  I9I7.)  Taxes  of  1&15.  Order  (96  Misc.  Hep. 
10,  159  N.  Y.  Snpp.  778)  affirmed,  with  $10  coats 
iiid  disbursemcsits.  No  opinion.  Thomas,  Sta- 
picton,  Bidi,  Putnam,  and  Blackmar,  JJ..  cod- 
mr. 

The  PEOPLE,  etc.,  ex  rel.  Stephen  M.  BULL, 
f  «pondent,  v.  James  MILLER,  Assessor  of  the 
^ity  of  Newburgh,  and  others,  appellants.  (Su- 
>reme  Court.  Appellate  Division,  Second  De- 
mrtment.  April  5.  1&17.)  Order  affirmed,  with 
:iO  costs  and  disbursements.  No  opinion. 
Fonks,  P.  J»  and  Thomas,  Stapletoo,  Rico,  and 
iSIackmor,  JJ.,  concur. 


The  PEOPLE,  etc,  ex  rel.  CENTRAL  HUD- 
JON  STEAMBOAT  COMPANY,  respondent,  v. 
ramns  MILUUl,  Asseesor  of  the  CSty  of  New- 
lurgh,  and  others,  appellanta.  (Supreme  Court 
^Pliellate  Division,  Second  Departmiait  April 
>.  1017.)  Order  affirmed,  with  MO  costs  and 
lisbnrsements.  No  opinion.  Jenks,  P.  J.,  and 
Tbonuia,  Stipletoii,  Bfadi,  and  Bla<^mar,  JJ., 
oncuT. 

PEK)PLE  ex  rel.  CITY  REAL  ESTATE  CO., 
tcspt..  T.  Lawson  PURDY  et  al.,  Applts.  (Su- 
rcmc  Court,  Appellate  Division,  First  Depart- 
lent.  March  23.  1817.)  Order  affirmed,  with 
ustB.    No  opinion.   Order  filed. 


Thft  PEOPLB.  etc^  ex  rel.  Tlie  OOLDWBLL 
.AWN  MOWEE  COMPANY,  respondent,  t. 
ame«  MILLER,  Assessor  of  the  City  oC  New- 
urgh.  and  others,  appellants.  (Supreme  Court, 
.piiellate  Division.  Second  Department.  April 
.  1917.)  Order  affirmed,  with  $10  costs  and 
Inhorsements.  No  winion.  Jenks,  P.  J.,  and 
*honia0,  Sta^eton,  Rich,  and  Blackmar,  JJ.. 
oncnr. 

The  PEOPLB,  etc..  ex  rel.  Eldert  L.  CONK- 
.IN,  appeUant,  v.  Edward  F.  BOYLE  et  aL, 


conatitDtiiK  the  Boanl  of  Electdona  of  the  City 
of  New  York,  respondents.  (Supreme  Court, 
Appellate  Division,  Second  Department  April 
27,  1917.)  Order  (98  Misc.  Rep.  304,  163  N.  Y. 
Sopp.  720  affirmed,  upon  the  grounds  (1)  tiint 
the  writ  would  be  inoperative;  (2)  that  the 
Court  of  Appeals  decided  that  the  special  elec- 
tion should  be  held,  and  that  it  was  the  duty  of 
the  Governor  to  order  it.  Jenks,  P.  J.,  and 
Thomas,  Mills,  Rich,  and  Putnam,  JJ.,  concur.  - 


PEOPLE  ex  reL  Mflttie  DAWSON  and  one, 
resptfl.,  V.  Edwin  DT'FFEY,  as  commissioner 
of  highways,  apidt  (Supreme  Court,  Appellate 
Division,  Fourth  Department  March  21,  1917.) 
Order  affirmed  with  costs,  upon  the  authority  of 
Prople  ex  rel  Dole  v.  Town  of  Hamburg,  5S 
Misc.  Rep.  ft43,  109  N.  Y.  Supp.  913,  and  127 
App.  Div.  948.  Ul  N.  Y.  Supp.  1130,  affirmed 
193  N.  Y.  614,  88  N.  E.  llSO,  on  opinion  of 
HaiKht  J,  in  Smith  v.  B.  &  A.  R.  B,  Co^  181  N. 
Y.  132.  73  N.  E.  679.   AU  concur. 


The  PEOPLE,  etc.,  ex, rel.  Bonnie  EPSTEIN 
or  YetU  Meltser.  appidlant,  v.  George  PATTON, 
respondent  (Supreme  Court  Appellate  Diri- 
sion.  Second  Department  March  23,  1917.) 
Ord^  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Jenka,  P.  J.,  and  Staple- 
ton,  KHUs,  Rich,  and  Blackmar,  JJ.,  concur. 


The  PEOPLE,  etc..  ex  reL  BRIE  RAILROAD 
COMPANY,  reroondent,  v.  James  MILLER, 
Assflfisor  of  the  City  of  Newburgh,  and  others, 
appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  April  5,  1017.)  Or- 
der affirmed,  with  $10  coats  and  diAursemeots. 
No  opioicm.  Jenks,  P.  J.,  and  Thomas,  Staple- 
ton,  Rich,  and  Bla(»mar,  JJ.,  couour. 

The  PEOPLB,  etc..  ex  reL  Michael  GBRRY, 
rriator,  T.  Arthur  WOOI>S,  w>  Poliee  Oommis- 
sioner  of  the  City  of  New  York,  respondent 
(Suprone  Court  Appelate  Division,  Second  De- 
partment. April  13,  1917.)  Motion  for  rear- 
gnment  denied, '  without  pr^udice  to  a  motion 
to  resettle  the  order  of  this  Court  so  as  to  show 
that  tbe  court  were  not  unanimous,  as^the  die- 
sent  was  from  the  reversal  'as  to  the  first  npecifi- 
cation,  as  well  as  in  regard  to  the  second  apedn- 
cation  of  the  charges. 

The  PEOPLE,  ete„  ex  rel.  HARWOOD 
BEAL  ESTATE  ASSOCIATION  OF  NEW 
YORK,  respondent  V.  Lawson  PURDY  et  al.. 
Commissioners  of  Taxes  and  Assessments,  etc.. 
Appellants.  (Supreme  Court  Appellate  Divi- 
sion, Second  D^artmoit  March  30,  1917.) 
Taxes  of  Iftlg.  Order  (96  Misc.  Rep.  10,  159  N. 
Y.  Supp.  77S)  affirmed.  With  $10  coste  and  dis- 
bursements. No  o^nion.  Thomas,  Staplettm. 
Rich,  Putnam,  and  Blackmar,  JJ.,  concur. 


PEOPLE  ex  rel.  Frank  HBNDBICK,  Applt., 
V.  J.  Frederick  KERNOOHAN  et  &l,  Respts. 
(Supreme  Court  Appellate  Division,  First  De- 
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partment.    March  30,  1917J    Order  affirmed. 

No  opinloa.   Order  flled. 


The  PEOPLE,  etc,  ex  rel.  WUliam  O.  MAII/- 
Lli^R,  respondeot,  v.  James  MILLKB,  Asses- 
sor of  the  City  of  Newburgh,  and  others,  appel- 
lants. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  April  5,  1917.)  Order  af- 
firmed, with  $10  costs  and  disbursemrnts.  No 
minioik.  JenkB,  P.  J.,  and  l%omas,  StaiiletoD, 
Kicb,  and  Bladunar,  JJ.,  concur. 


The  PEOPLE  ei.  rel.  The  NEW  YORK  CEN- 
TRAL RAILROAD  COMPANY,  applt.,  v. 
Morris  BLOCK,  Aeuseasor,  etc.,  respt,  and  the 
Ulster  ft  Delaware  Railroad  Company,  intei^ 
vener,  respt.  (Supreme  Court,  Appelate  Divi- 
Bim.  Third  D^>artmeut  May  10,  1917.)  Mo- 
tion denied. 


The  PEOPLE,  etc,  ex  rd.  The  NEW  YORK 
CENTRAL  RAILROAD  COMPANY,  renpond- 
emt,  V.  James  MILLER,  Assessor  of  the  City  of 
Newburgb,  and  others,  appellants.  (Si^preme 
Court,  Appellate  Division,  Second  Department. 
ApHI  5,  1917.)  Order  affirmed,  with  $10  costs 
and  disbursements.  No  opinion.  Jonks,  P.  J., 
and  Thomas,  Stapleton,  Rich,  and  Blackmar, 
JJ..  ooneor. 

The  PEOPLE  of  the  State  of  New  York  ex 
reL  NEW  YORK  STOCKYARDS  COM- 
PANY, relator,  v.  Martin  SAXE,  Walter  H. 
Knappi  and  Ralph  W,  Thomas,  constituting  the 
State  Tax  OMomlssion,  and  the  State  Tax  C<Hn- 
missioQ.  respts.  (Supreme  Court,  Appellate  Di- 
\ision,  TiAtd  Departmoit.  May  2,  1917.)  De- 
termination unanimously  conmmad,  with  |S0 
costs  and  diabunementa. 


PEOPLE  er  rel.  NEW  YORK,  W.  &  B.  RY. 
CO..  Applt.,  v.  Lawflon  PtJBDY  et  al..  Besnts. 
(Supreme  Court,  Appellate  Division.  First  De- 
partment. March  30,  1917.)  Order  affirmed, 
with  costs,  on  the  anthwitf  of  Petmle  ex  rel. 
N.  Y.  Cent  ft  H.  R.  R.  R.  Co.  v.  Woodbury, 
206  N.  T.  167,  96  N.      431.   Order  filed. 


The  PEOPLE,  etc.,  ex  re!.  PENNSYLVANIA 
COAL  COMPANY,  respondent,  v.  James  MIL- 
LER, Assessor  of  the  City  of  Newburgh,  and 
others,  appellants.  (Supreme  Court,  Appellate 
Division,  Second  Department  April  S,  1917.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Jenks,  P.  J.,  and  Utomas, 
Stap^tm,  Bich,  and  Blackmar,  JS,,  concur. 


Tho  PEOPLBI,  etc.,  ex  reL  James  A.  P. 
RAMSDElii,  and  others,  as  trustees,  etc.,  re- 
spondents, y.  James  MIUjER,  Assessor  of  the 
City  of  Newbur^,  and  o^ers,  appellants. 
Noa.  1.  2.  (Supreme  Court,  Appellate  Division, 


Second  Department  A^til  5,  19170  Orders 
affirmed,  with  ^0  costs  and  disbursements  in 
each.  No  opinifma.  Jenks.  P.  J.,  and  Thomai; 
Stanton,  Bieb,  and  Blackmar.  JJ.,  otmcor. 


PBOPZA  ex  reL  Matteo  RAO.  Applt.  t. 
MUTUAL  AID  SOCIETY  OF  MONTAXBA- 
NO  xyM/ICONATRcspt.  (Supreme  Court  Ap- 
pellate Division,  First  Department  March  'JO, 
1917.)  Order  affirmed,  with  $10  costs  and  dis- 
boflmnentx.   No  opinioo.   Qtdet  filed. 


PEOPLE  ex  reL  John  J.  RYAN,  relator,  t. 
Louis  P.  FUHRMAN  et  al.,  defts.  (Sovreme 
Court  Appellate  Division,  Fourth  DepartmeiiL 
March  21,  1917.)  Determination  coufimicd,  SDd 
writ  ot  certiorari  dismisied,  without  cdkC&  AB 
concur. 


PEOPLE  ot  the  State  of  New  Tcwk  ex  rd. 
SARANAO  LAND  ft  TIMBER  CO.,  reUtw, 
V.  The  EXTRAORDINARY  SPBOIAL  AND 
TRIAL  TERM  OF  THE  SUPREACK  COURT 
et  aL,  defta  (Supreme  Court  Appellate  Divi- 
siOD,  Fourth  Department  April  4,  1917.)  Or- 
der Miterod  Mardi  80,  1917,  amended,  ao  as  to 
state  that  the  application  was  denied  aa  maoec 
of  law.  and  not  In  the  exercise  of  diacretiaa. 


Tht  PEOPLE,  etc,  ex  reL  Henry  P.  TIT- 
HILL,  as  County  Treasurer  of  Suffolk  Count?, 
respondent  t.  Ril0y  P.  HOWEIX,  as  Super 
visor  of  the  Town  ol  Brookhavei^  appellant 
(Supreme  Court,  Appellate  Diviuoo,  Sa»Dd 
Departjnent  April  13,  1917.)  final  order  af- 
firmed, with  costs.  No  oiHnion.  Jenks,  P.  J., 
and  Milla,  Bkli,  Putnam,  anfl  Blackmar.  JJ., 
concur. 


PiBOPLE  eot  reL  G.  Rockland  TYNG,  Applt, 
v.  William  A.  PRENDBRGAST  et  aL,  Respts. 
(Supreme  Court,  Appellate  DiviMon,  First  De- 
partment April  27,  1917.)  Order  a<4  N.  Y. 
Supp.  1042)  affirmed.  witiH  $10  coats  and  dif 
bursements.  No  twlnkm.  Order  SM. 


The  PE»PLE,  etc.,  ex  reL  WESTCHESTER 
LIOHTINO  COMPANY.  rcepondent 
Charles  C.  FUCHS.  as  Gouuniaaioner  of 
nance  of  the  City  of  White  Plains,  appelUst. 
(Si^reme  Court  Appellate  Division,  Secoud  I>e- 
partment  Apnl  13,  1917.)  The  valuatioD  at 
relator's  speoal  franchise  for  the  year  1911. 
as  cxiualized  and  corrected  by  the  order  of  t^e 
Special  Term,  dated  November  11,  1911,  w*s 
the  completed  valuation  of  this  franchise  fos 
that  year.  Therefore  that  corrected  valnatwft 
waa  ue  proper  one  to  be  taken  by  teatpondcsi 
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or  school  district  purposes  for  tlie  levy  of  school 
axes  for  the  year  1912.  Without  regard  to  the 
imeiidment  of  the  Special  Term  order,  madft 
lay  21,  1914,  tbo  relator  was  entitled  to  man- 
lamus  for  the  refund  of  the  excess.  The  order 
t  May  25,  1915,  is  therefore  affirmed,  with 
•10  costs  and  disbursements.  Jenlcs,  P.  and 
?h<Mnaa,  Mills,  Bkb,  and  Putnam,  JJ.*  concur. 


The  PEOPLE'S  TRUST  COMPANY,  appel- 
ant, T.  Patrick  H.  FLTNN  et  al.,  defmdauts; 
lamilton  Trust  Company,  respondent,  and  Le- 
lUiler  B.  Fabec,  as  receiver,  etc.,  appellant.  IB. 
r.  Ilenedict  ROACHE,  appellant,  v.  Patrick  H. 
rLYNN  et  al.,  defendants:  Hamilton  Trust 
3oiiipany,  respondent,  and  Leander  B.  Faber, 
IS  receiTer,  etc..  airaellant.  (Supreme  Court, 
Appellate  DiviaiiHi,  Second  Departmsnt.  March 
\0,  1917.)    The  fifth  conclusion  of  law,  and 

0  much  of  the  sixth  as  subjects  the  judgments 
'I  the  appdlants  to  the  liens  of  the  respondent 
lamilton  Trust  Company,  under  the  two  mort- 
raffes  assigned  to  it  by  Intermann,  reversed,  and 
be  priority  of  liens  fixed  as  follows:  The  Sage 
udgment,  the  Hamilton  Trust  Company  judg- 
aout,  the  Winters  judgment,  and  the  People's 
["rust  Ccnapany  judgment   See  Mead  r.  York, 

1  N.  Y.  4^,  57  Am.  Dec  467.  Findings  and 
ludgments  modifietl  accordingly,  and,  as  so 
□iKiilied,  affirmed,  without  costs  in  this  court, 
s'u  opinion.  Thomas,  Stapleton,  Mills,  and 
tich.  JJ.,  cmeuT.  Settle  order  before  Mr.  Jua- 
ice  TluHnas.   

Margaret  PERRY,  respt.,  v.  INTBRNA- 
:ION1l  railway  CO.,  applt.  (Supreme 
3ourt,  Appellate  Division,  Fourth  Department, 
(larch  7.  lOljj  Judgment  and  order  afQrmcd, 
h-itb  coats.  Held,  that  while  it  was  error  to 
eceive  the  teatim^jny  as  to  the  conversation 
lotween  the  motorman  and  ctmductor  after  the. 
ic«dent,  it  was  harmless  because  the  undispot- 
■d  evidence  sbowe  that  the  accident  occutrvd 
tu-ough  the  carelesBneas  of  the  defendant  All 
oncur. 


In  tho  matter  of  the  dalny  of  Emit  PETER- 
tlANN,  for  compensatloo  under  the  Workmni's 
Tompeniatlon  Law,  v.  WM.  STEINEK  SONS 
k  GO.  and  Zurich  General  Accident  &  Liability 
Insurance  Co.,  applts.  (Supreme  Court,  Ap- 
>eUate  Diviuon,  ^ird  Department  May  10, 
.917.)    Motion  for  reargument  granted. 


Frank  A.  PETIT,  reept..  v.  Louise  C.  PETIT, 
ipplt.  (Supreme  Court,  Ai^llate  Division, 
.^ourth  Department  Mandi  216,  1917.)  Motion 
o  dismiss  appeal  granted. 


William  G.  PHILLIPS,  Respt,  v.  SONN 
3ROS.  CO.,  Applt  (Supreme  Court,  Appel- 
ate Division,  First  Department.  April  27, 
.917.)  Order  affirmed,  with  $10  costs  and  dis- 
lursemonts.   No  (pinion.   OrAer  filed. 


Max  PHILLIPS,  respondent  T.  WEST 
ROOKAWAY  LAND  OOMPANT  and  Bella 
Harbor-Ed|Kmere  Realty  Company,  Inc.,  ap- 
pellants. (Supreme  Court  Appellate  Divisi«i, 
Sec(Hid  Department  March  30,  1917.)  Motion 
denied,  without  prctfudice  to  an  application  at 
Special  Term  for  an  order  canceling  the  lis 

Kndena,  whan  the  time  to  appeal  from  the 
cigment  of  the  Appellate  DivioHHi  has  expired. 


Max  PHILLIPS,  resnondent  v-  WEST 
ROCKAWAY  LAND  COMPANY  and  BeUe 
Harbor-Edgemere  Realty  Company,  Inc.,  ap- 

Sellants.    (Supreme  Court  Appellate  Division, 
econd  Department.    AimII  20,  10170  Moti<m 
denied,  with  $10  costs. 


In  the  Matter  of  Noah  T.  PIKE,  dec'd.  (Su- 
preme Court  Appellate  Dividon,  First  Depart- 
ment March  W,  1917.)  Decree  affirmed,  with 
costs.   No  opinion.   Order  filed. 


Matter  ot  Noah  T.  PIKE.doc'd.  (Supreme 
Court  Appellate  Division,  E^rst  Department 
AprU  27.  1917.)  Motion  denied,  with  |10  costs. 
Order  filed. 


J(An  PINCZEWSKI,  an  Infant  etc,  respt., 
V.  N.  Y.  O.  A  H.  B.  R.  R.  CO.,  applt  (Supreme 
Court  Appellate  Division,  Fourth  Department. 
March  1917.)  Motion  to  dismiss  appeal 
granted,  unless  appellant  shall  file  and  serve 
printed  papers  and  brieb  on  appeal  by  Mardi 
24th,  and  pay  the  respondent's  attorneys  $10. 

Matter  of  PNEUMATIC  CONCRETE 
PLACING  CO.  (Supreme  Court  Appellate 
Division.  First  Department  March  30,  1917.) 
Motion  denied,  with  flO  coets.    Order  filed. 

Helwi  L.  POLLITZBR,  respondMit  v.  Wil- 
liam S.  POLLITZER,  appeUant:.  (Supreme 
Court  Appellate  Division,  Second  Department 
April  20,  1917.)  Motion  granted.  Plaintiff  re- 
quired to  accept  both  notices  ot  appeal,  rescr\-- 
ing,  however,  until  the  hearing  of  the  appeala, 
the  effect  of  the  notice  of  appnl  froni  the  judg- 
ment of  November  4th. 

Chloe  A.  POPPLE,  an  infant  etc.,  respt.  v. 
INTERNATIONAL  RAILWAY  CO.,  applt. 
(Supreme  Court  Appellate  Division,  Fourth  De- 
partment March  14, 1917.)  Judgment  and  or- 
der affirmed,  with  costs.  All  concur. 


Letmard  PORTER,  appellant,  v.  Waldo  O. 
FAY,  respcmdent.  (Supreme  Court,  Appellate 
Division,  Second  Department  March  30. 1917.) 
This  appeal  will  be  dismissed,  with  $10  costs 
and  disbursements,  unless,  before  April  13tb,  tho 
plaintiff  shall  have  the  order  resettled  at  Spe- 
cial Term,  so  as  to  omit  the  recital  that  the 
order  was  on  motion  of  counsel  for  plaintiff.  In 
the  event  <rf  such  resettlement,  the  appeal  may 
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then  be  restcved  to  the  April  calendar.  No 
opinion.  Jenki,  P.  3.,  and  Millg,  Bieh.  Putnam, 
and  Blackmar,  JJ.,  concur. 


Eugene  W.  PRETZPELD  et  al.  v.  Julius 
BLAliNER  and  another.    (Supreme  Court,  Av^ 
pellate  Division.  First  Deiwrtmeut  March 
1917.)   Applicatiw  denied,  viOi  910  coats,  and 
stay  vacated.    Order  signed. 


PRUDENTIAL  INS.  CO,  v.  NATIONAL 
BANK  OF  COMMERCE.  (Supreme  Court. 
Appellate  DiviaioD,  First  Department.  April 
27,  1917.)  Motion  denied,  with  910  coats.  Oi^ 
der  filed. 


William  A.  QUAST.  respt.,  t.  BTDEI/ITT 
MUTUAL  LIFE  INS.  CO^  ap^t  (Sup.reme 
Court,  Appellate  Diviffltm,  Fourth  Department 
April  4,  1917.)    Judgment  and  order  affirmed, 

with  costs.   All  ccncur. 


In  the  MattM-  of  Harriet  QUIMBT,  dee'd. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  27,  1917.)  Decree  affirmed, 
with  costa.  No  opinion.  Order  filed. 

'niomas  E.  QtJINN,  respondent,  t.  JOHN 
THATCHER  &  SON,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
April  20,  1917.)  Judgment  affirmed,  with  coats. 
No  opinion.  Jenks,  P.  J.,  and  Thomas  Staple- 
ton,  lUch,  and  Btaekmar,  JJ.,  concur. 

Max  RADT.  Respt,  v.  GREEI.ET  SQUARE 
HOTEL  CO.,  Applt.  (Supreme  Court  Appel- 
late Division,  First  Department  April  6, 1917.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.   Order  filed. 


Max  RADT  v.  GREELEY  SQUARE  HOTEL 
CO.  (Supreme  Court  Appellate  Division,  First 
Department  May  11,  1917.)  Motion  denied, 
with  910  costs.  Order  filed. 


Henry  RAMME.  appellant,  The  LONG 
ISI>AND  RAILROAD  COMPANY,  respondent. 
(Supreme  Court,  Appellate  Division,  Serond  De- 
partment April  IS,  1017.)  Judgment  and  or^er 
unanimously  affirmed,  witJi  costs.    No  opinion. 


Samuel  S.  RAMSDKLL,  an  infant  etc.,  respt., 
V.  COOMBS  AEROPLANE  CO.,  Inc.,  applt. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
l»irtiuent.  March  7,  1017.)  Motion  granted, 
and  appeal  dismissed,  with  costs. 


Samael  S,  RAMSDKLL,  sn  infant,  etc.,  respt, 
V.  COOMBS  AEROI'l^ANE  CO.,  Inc.,  applt 

i Supreme  Court  Appellate  Division,  Fourth 
)epartment  Mandi  28, 1917.)  Motion  to  open 
default  and  vacate  ordv  of  dismissal  gi«nted. 


vpou  condition  tlutt  swdlant  pay  to  mpn 
ent's  attorney  910  and  oe  remdjr  tor  argnac 

on  March  30th. 


Samael  S.  RAMSDBLL,  an  infant,  etc.,  m9 
r.  COOMBS  AEROPLANE  OO.,  Inc.  a; 
(Supreme  Court  Appellate  DivisioD,  Fourth  j 
partment.  April  4,  1917.)  Order  opcmin;  4 
fendant's  d^ault  vacated,  for  failure  of  »;v 
lant  to  ccmply  with  the  cwidititxis  imposed  i 
the  order. 

Alfred  J.  BAPSON,  respondent,  t.  The  CIT 
OF  NEW  YORK,  appellant  (Snpreme  O-' 
Appellate  Division,  Second  Department  A;i 
27,  1917.)  Judgment  and-  order  q«B»riiiyMi«iy  i 
firmed,  with  coats.  No  o^ton. 


Matter  of  Etama  Marcy  RAYMOND.  iS 
preme  Court  Appellate  Division,  First  I>r«' 
ment  April  27,  1917.)  Motion  denied,  -kv. 
910  costs.  Order  filed. 


In  the  Matter  of  the  claim  of  Patrick  REI 
Dr.  for  compensation,  v.  NATIONAL  EXCJ 
VATING  &  FOUNDATION  COMPANY.  I: 
and  Udelity  &  Deposit  Com  pan  y  of  Marrbxi 
(Supreme  Court,  Appellate  Division,  Thinl  U 
partment  Haj  2;  1917.)  Award  onanimo-J'] 
affirmed. 


In  the  Matter  of  the  AppUcati<m  of  Isabel  VI 
G.  REED,  tor  a  writ  of  mandamna  dirrcte<l  t 
National  Order  of  Dau^ters  of  laatwUa  et  :•: 
(Supreme  Court,  Appellate  Division.  Fourti  I'' 
partment,  March  21,  1917.)  Order  (95  Mjx 
Rep.  695,  160  N.  Y.  Sapp.  OOT)  affirmed.  T.itJ 
costs.    An  concur;  De^igelis,  3^  not  sittisf 

George  REIMANN,  raspt,  Mary  KBOUS 
as  admz.,  etc,  applt  (Supreme  Court  \i 
pellate  Divkion,  Fourth  DwIartmeDt.  Apii:  -4 
1917.)  Motion  granted  and  appeal  dismi&^ij 
with  costs. 

REIMANN,  respt..  v.  John  KROHN.  (>|r 
preme  Court,  Appellate  DiTision,  Foortk 
partment    March  21,  1917.)     Order  ea',f»l 
pursuant  to  stipulation  filed,  substitntine 
Krohu,  as  administratrix,  in  place  and  stea-.'  * 
J<^a  Kxohn,  deceased. 


Mary  M.  REMINGTON,  individua!]y, 
applt.,  V.  John  B.  TAYLOR  et  al..  respts.  > 
preme  Court  Appellate  Division,  Fourth  I» 
partment.   April  4,  1917.)   Moti<»  granted  v 
appeal  dismissed,  with  costs. 


Sophia    REMINGTON,    individuallj.  f 
applt,  v.  John  B.  TAYLOR  et  al.,  respts.  •> 
preme  Court  Appellate  Division,  Fourth  l*- 
partment   April  4, 1EKI7.)   Motion  granted. 
appeal  dismissed,  with  costa. 
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ary  RKSC,  u  admz.,  Applt.,  R0DGGR8 
TA-GERTY,  Inc..  Reapt.  (Supreme  Court, 
ellate  Divisioa,  First  Department.  March 
1917.)  Judgmest  and  order  affirmed,  with 
K.     No  opinion.   Order  filed. 


atter  of  BHINELANDEB  AVE.  (Su- 
ae Court,  Appellate  Division,  First  Depart- 
t.  March  SO,  1917.)  Motion  granted.  Set- 
>rder  on  notice. 


•el  T.  RICE,  respondent,  v.  UNION  BAII/. 
Y  COMPANY  OF  NEW  YORK  CITY, 
ellant.  (Supreme  Court,  Appellate  Divi- 
.  Second  Departmest.  MbrA  23,  1917.) 
ion  for  stay  denied,  without  eosti. 


ula  v.  BICTi,  pespfrndcnt,  t.  UNION  RAIL- 
COMPANY  OF  NEW  YOBK  CITY, 
ellant.  (Supreme  Ojurt,  AiHwUste  DivisioD, 
md  Departmmt.  March  23,  1917J  Mo- 
.  for  stay  denied,  without  costa. 

orris  BINGULESCU.  an  inft..  Applt,  v. 
n  BEAVER,  as  receiver,  Bespt.  (two  cases), 
preme  Court,  Appellate  Divi^on,  First  De- 
tin(>nt.  April  S,  1917.)  Orders  afflrmed, 
h  SIO  coeta  end  diabursementai.  No  opln- 
Ordera  filed. 

[orris  BINGULESCU,  an  inft,  Applt,  T. 
>rKe  W.  LINCH,  as  receiver,  etc.,  Bespt 
man  BINGULESCU  v.  SAME.  (Supreme 
irt.  Appellate  Dlviaion,  First  Department. 
rU.  6,  1917.)  Judgmenta  aud  orders  affirm- 
with  coBta.   Mo  opinion.   Orders  filed. 


latter  of  Michael  O.  RINI.  (Supreme 
irt,  Ajwellate  Division,  Firat  Department 
ril  5,  IvlTO  Supplementary  charges  refer- 
to  Hon.  H.  A.  Oudersleeve,  official  referee, 
tie  order  oa  notice.  See,  alaOt  173  A  pp.  Dir. 
157  N.  Y.  Supp.  1143. 


tOBBBT  DOLLAR  00^  Bespt,  v.  CANA- 
AN CAB  &  FOCNDBY  CO..  Applt  (Sa- 
me Court,  Appellate  Dlvidon,  First  Depart- 
Dt.  March  1917.)  Order  affirmed,  with 
)  costs  and  disbursements,  with  leave  to  de- 
dant  to  withdraw  demurrer  and  answer  on 
ment  of  coats.  No  opinion.  Order  filed, 
f.  ateo,  220  N.  Y.  270, 116  N.  B.  711. 


3uf;ene  C.  BOBEBTS,  plff.,  v.  Louis  P. 
rilRMANN,  as  Mayor  of  the  City  of  Buf- 
0.  et  aL,  defta.  (Supreme  Court  Appellate 
rifdon.  Fourth  Department.  March  14, 
L7.)  Appeal  diamisMd,  without  costs,  upon 
pulfttion  filed. 


'•rpderick  Y.  ROBERTSON.  Respt,  v. 
!ER.  SONDHEIMER  &  CO.,  Inc..  Applt 
ipreme  Court.  Anpellnte  Division.  First  De- 
rtment  April  13,  1917.)  Appeal  from  Spe- 
1  Term,  New  York  County.  Action  by  Fred- 


eridk  Y.  Bobertatm  acainst  Besr,  Sradheimor 
&  Co.,  Incorporated.  From  an  order  den^nx 
motion  to  vacate  order  for  the  examination  oi 
defendant  before  trial,  defendant  appeals.  Be- 
veraed,  and  motion  granted  in  part. 

PER  CURIAM.  The  order  appealed  ^m 
should  be  reversed,  without  costs,  and  the  mo- 
tion to  vacate  the  order  for  the  examination 
granted,  to  the  extent  of  limiting  the  examina- 
tion to  the  issue  as  to  whether  or  not  appel- 
lant assumed  the  liability  of  the  copartner- 
ship under  the  contract  with  the  plaintiff's 
assignor;  time  for  the  examinatltm  to  pro- 
ceed to  be  fixed  on  settlement  of  order.  Settle 
order  on  notice. 


Bird  M.  BOBINSON  and  another,  as  anr- 
viring  members  of  a  Committee  of  Bondholdera 
and  Stockholders  of  Brunswick  &  Birming- 
ham Bailroad  Co..  applta.,  v.  COLUMBIA 
TRUST  COMPANY,  respt  (Supreme  Court 
Appellate  Division,  Third  Department.  Hay 
10,  1917.)   Motion  denied. 


Henry  S.  BOCHELLE.  Bespt.  STAND- 
ARD MAIL  ORDER  CO.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Depnrtment. 
March  30,  1917.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed. 


ROCHESTER  RY.  &  LIGHT  CO.,  applt, 
John  H.  SPEABY,  respt    (Supreme  Court, 
Appellate  Division,  Fourth  Department  April 
4,  19170   Judgment  afllrmed,  with  costs.  All 
concur. 


Frances  BODDY  v.  NEW  YORK  BYS. 
CO.  (Supreme  Court  Appellate  Division, 
Firat  Department  April  27,  1917.)  Motion 
granted,  with  $10  costs.  Order  filed. 


Samuel  BONSHBIN  v.  KNICKERBOCK- 
ER ICE  CO.  (Supreme  Court,  Apellate  Di- 
vision, First  Department  April  27,  1017.) 
Motion  denied,  mth  $10  costs.   Order  filed. 


Bocco  ROSCALZO  t.  FATilSADB  REAL- 
TY &  AMUSEMENT  CO.  (Supreme  Court 
Appellate  Division,  First  Department  April 
18.  1917.)  Motion  granted  aud  stay  vacated. 
Settle  order  on  notice. 


Edith  M.  ROSE,  reapt,  v.  Town  of  CONK- 
LIN,  applt.  (Supreme  (jourt,  Appellate  Divi- 
sion. Third  Department  Mav  2,  1917.)  Judg- 
ment and  order  unanimously  affirmed,  with 
costs,  under  the  last  sentence  of  section  1817 
of  tiie  Code  of  Ciril  Procedure. 


Joseph  BOSSNBEBG  v.  Sarah  A.  JEFFISR. 
SON.  (Supreme  Court,  Appellate  Division, 
First  Departmrait  March  30,  1917.)  AppUo»- 
tiffin  denied,  with  $10  casta  Order  signed. 
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CSiaa.  lU^BNBEBO  T.  Harrr  SCHWEIT< 
ZER.  (Supreme  Coort.  Appellate  Divisum, 
First  Deportment.  April  l^,  1U17.)  Motion 
sranted,  with  910  costs.  Order  filed. 

Joseph  ROSENFELD,  respt,  t.  Henry  W. 
SBIGtlL,  applt.  (Supreme  Court,  Appellate 
Division,  Third  Department  May  2,  1917.) 
Jadgmeat  and  order  reversed,  anu  new  trial 
granted,  with  costs  to  appellant  to  abide  event, 
upcm  the  ground  that  it  was  prejudicial  error 
to  refuse  to  charge  in  substance  that  the  rental 
value  under  the  lease  to  b«  considered  was 
9250  per  year.    All  concur. 


Peter  KOSMABK,  applt,  t.  LEHIGH  VAL- 
LEY R.  R.  CO.,  r«pt.  (Supreme  Court,  Ap- 
pellate Diviaioo,  Fourth  Department  March 
28,  1917.)  Order  modified  by  striking  out  the 
words  "even  though  there  was  nothing  defective 
about  the  jack  or  any  weakness  in  its  operation 
or  worn  condition  about  its  teeth,"  and,  as  so 
modified,  affirmed,  vithout  costs  of  this  aiveal 
to  either  party.    All  concur. 

Joseph  T.  ROSS,  respondent,  t.  RODGERS 
&  IIAGEUTT,  Inc.,  appellant  (Supreme 
Court,  A]H»ellate  Divisim,  Second  Department. 
April  13,  1917.)  Judgment  and  order  revers- 
ed, with  costs,  and  complaint  unanimously  dis- 
missed, with  costs,  upon  tbe  ground  that  there 
was  no  evidence  of  negligence  on  tbe  part  of 
defendant's  foreman  as  a  proximate  cause  ot  the 
accident 


Ames  R093  as  extrix.,  Applt,  t.  Leon  T. 
STOWE,  Respt.  (Supreme  Court  Appellate 
Division,  Firat  Department  March  30,  1917.) 
Judgment  affirmed,  with  costs.  No  opiniim. 
Order  filed. 


In  tbe  Matter  of  tbe  Probate  of  the  Last  Will 
and  i?e8tament  of  Catherine  ROTH,  deceased, 
f Supreme  Court,  Appellate  Division,  Fourth 
Department.  March  7,  1917.)  Motion  granted, 
and  appeal  dismissed,  with  costs. 


Leo  S.  ROTHSCHILD,  respt..  T.  Elisabeth 
COFFBT,  applt  (Supreme  Conrt  Apellate 
Division,  Fourth  Department  March  21,  iai7.) 
Judgment  reversetl,  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event  Held,  that 
the  questions  of  fact  should  have  been  submitted 
to  the  jury.    All  concur. 


David  RI'SLANDBR.  applt,  v.  FIDELITY 
&  DEPOSIT  CO.  OF  MARYLAND,  respt 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment Maroh  14,  1017.)  Judgment  (97 
MiRC.  Rep.  2f!9.  161  N.  T.  Supp.  417)  affirmed, 
with  costs.   All  concur. 


In  the  Matter  of  Nancy  M.  SANBORN, 
RpBpt. :  Edward  S.  Barber,  Applt  (two  cases). 
(Supreme  Court,  Appellate  DivisicMi,  First  De- 


partment April  27,  mT.)  Ordm  affirmel, 
with  910  costs  and  disbursements.  Mo  fH^iios, 
date  ct  hearing  b^ore  referee  to  be  fixed  on 
settlement  of  cider.   Settle  orders  od  notice. 


Seymour  SANDROWITZ  v.  Samuel  STRC- 
LOWITO.  (Supreme  Court  Appellate  Divi«i(jn. 
First  Department  April  13,  1917.)  Applica- 
tion  denied,  witli  910  costs,  and  sta;  vacateU. 
Order  signed. 

Jose  SANTIAGO,  Respt.,  v.  SOUTHERN 
PACIFIC  CO.,  Applt  (Supreme  Court  Ap- 
pellate Dirisitm,  First  Department  April  27, 
1917.)  Judgment  and  order  affirmed,  with  oosta 
No  opinion.   Order  filed. 


misabeth  SOHAEFFER,  as  administratrix 
etc.,  of  Stephen  J.  SchnefFer,  deceased,  respond- 
ent, V.  Joseph  R.  DE  LAMAR,  appelant.  (Su- 
preme Court.  Appellate  Divirion,  6eoond  I>(<- 
partment  April  13,  1917.)  Order  affirmrtl, 
with  910  costs  and  disbursementa.  No  opiuioo. 
Jmhs,  P.  J.,  and  Stapleton,  Mill%  Rich,  and 
Bladnnar,  JJ.,  concur. 


Jacob  SCHEmR  v.  SCHEER-GIKSBKRG 
CO.  (Supreme  Conrt  Awdlate  Division.  Fint 
Department.  April  13,  1917.)  Motiea  denied, 
with  910  costs.  Order  filed. 


Jacob  SC7HBE}B  and  another,  Applts.,  v. 
SCHEER-GINSBERG  REAI/TT  &  CON- 
STRUCTION 00.  et  al.,  Respts.  (Sapreme 
Court  Appellate  IHvision,  First  Department 
March  23,  1917.)  Judgment  afilrmed,  with 
costs.    No  opinl<Ht    Ord^  filed. 

Mary  SCHIENKB,  respt,  T.  Lnnis 
SCHRAMM,  et  al.,  applts.  (Supreme  Court. 
Appellate  Division,  Fourth  Department  Mareb 
14,  1917.)  Order  affirmed,  with  910  coats  ind 
disbursements.    All  ccmcur. 


In  the  Matter  oi  the  EMate  oi  Addie  N. 
SCHILLEIR,  deceased.  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  Maivh 
28,  1917.)  Decree  reversed,  and  proceedings  rp- 
mitted  to  the  Surrogate's  Court  but  under  tte 
circumstances,  without  costs.  Held,  that  it  was 
error  to  dimlas  the  petition,  inasmuch  as  its 
allegations  were  in  no  manner  denied  or  put  in 
issue.   All  concnr. 

I^nard  SCHMIDT  v.  CITY  OP  NEW 
YORK  (two  esses).  (Supreme  Coort.  Appellnte 
Division,  First  Department  April  27.  191~.< 
Motions  granted,  unless  appellant*  comply  vitfc 
terms  of  order.   Orders  filed. 

Max  8CHNALL  r.  Samuel  JAILTJER.  (Sa- 
preme  Court,  Appellate  Diviai(Hi.  First  I>epart- 
ment.  April  27,  1917.)  Application  denied, 
with  910  costs,  and  stay  vacated.  Order  aigned. 
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Julius  SOHOBLI/BB,  respt..  t.  Amilie 
3CHOELLBR,  applt.  (Supreme  Coart,  Appel- 
ate DiviflioQ,  Fourth  Department.  March  14, 
L917.)  Order  (161  N.  Y.  Sapp.  899)  affirmed, 
jrithwit  coita.  All  ooncor. 

Matter  of  SCHOOL  SITE)  (Jenninni  Street). 
.Supreme  Court,  Appellate  Division,  First  De- 
lartment.  AprU  27,  1917.)  Motion  granted ; 
-eferred  to  Burt  D.  Wbedon.  Eiq.,  referee.  Set- 
ie  order  on  notice. 

William  A.  SCHWAIAAOH,  respondent,  t. 
rhe  CITY  OF  NEW  YORK,  appeflant  (Su- 
>reme  Court,  Appellate  Diviaioo,  Second  De- 
)artmeDt  AprU  27,  1917.)  Judgmoit  and  oi^ 
ler  unanlmoiulr  affirmed,  with  costs.  No  opin- 
on. 

In  the  Matter  of  tbe  Claim  of  William 
SCTHWEIOEIH.  for  compensation,  respt.,  t. 
rohn  SCHREINER  and  General  Accident  Fire 
<c  Life  Assurance  Corporation,  applts.  (Su> 
ireme  Court,  Appellate  DiTidon,  Third  Depart- 
nent.  Mav  10,  1917.)  Award  ananlmously  af- 
irmed,  witli  coets. 

In  the  Matter  of  tbe  Application  of  Jamea  O. 
SKBRINO  and  Warroi  J.  Ohoiear.  for  an  order 
letermining  and  enforcing  their  lien  against 
■ertain  fniida  in  the  hands  of  the  Steuben  coun- 
-7  treasurer.  (Supreme  Court,  Appellate  Divi- 
aon,  Fourth  Department  March  14,  1917.) 
ifotion  to  dismiss  appeal  denied,  upon  condition 
:hat  aiqiellants  within  five  days  after  demand 
'umisb  to  respondetits  catified  oo/bSsb  ci  ez- 
libits  damandeo. 

John  E.  SEGOR.  respondent,  t.  NEW  JER- 
SEY A  NEW  YORK  RAILROAD  COMPANY, 
ippellant  (Suprone  Court  Appellate  Division, 
Second  Department  April  20,  1917.)  Judg- 
D«it  and  order  niuinuaously  affirmed,  with 
!Ost8.   No  opinion. 


In  tbe  Matter  of  the  Binal  Judical  Settlement 
»f  the  Accounts  of  SECURITY  TRUST  CO., 
IF  nOCHFRTBJR.  as  executor,  etc.,  of  James 
C  Miller,  deceaHed.  (Supreme  Court  Appellate 
division.  Fourth  Department  April  4.  1917.) 
decree  affirmed,  with  costs  to  respondents  upon 
tadi  appeal.  All  concur. 

Fred  SEYFORD,  respondent,  v.  SOUTHERN 
PACIFIC  COMPANY,  appellant  (Supreme 
^ourt.  Appellate  Division,  Second  Department 
klarcb  1917.)  Moti<»i  to  dismiss  appeal 
nranted.  with  $10  coats.  Motion  for  stay  de- 
lied.  with  910  costs. 

William  BHALALA.  appellant  r.  HAD- 
:KI<:K  mining  company,  respondent  (Su- 
tretne  Court  Appellate  Diviai<m,  Second  Da- 
Hirtment  March  23,  1917.)   Motion  denied. 

Williau  SHALALA.  appeUant  t.  PLY- 
dOUTH  GOAL  COMPANY,  respondent  (Su- 


preme Ooort;  AMaUate  DivlsiMi.  Second  De- 
partment   Mardi  S8,  1017.)   Motion  dwied. 

Ethd  8.  SHAW,  Applt,  t.  Ralph  DAVIS, 
Respt  (Supreme  Court  Appellate  DiviakHit 
First  Department  April  13.  Ul?.)  Order  af- 
firmed, with  $10  coste  and  disbursements.  No 

opinion,   Order  filed. 

Anceline  M.  SHEEHAN,  re^t,  v.  Samuel 
RAPPSIRPOBT.  impleaded,  etc..  applt  <S«- 
preme  Ooort  Appelate  Division.  Fourth  De- 
partment March  28.  1917.)  Orte  affirmed, 
with  flO  coets  and  disbursementa.  All  concur, 
except  Footer  J.,  who  diasents. 


OecU  SHIPMAN,  respt,  t.  PENNSYL- 
VANIA  RATLROAD  CO.,  applt  (Supreme 
Court  Appeltate  Division,  Foortii  Deparumt. 
Ai^  4,  1917.)  Judgmoit  and  (ndsr  affirmed, 
with  costs.   All  ooncur. 


Beatrice  O.  SHIVRRIOK.  appellant,  Sey- 
mour W.  BONSALL,  resMMOmt  (Supreme 
Court  Appellate  Division,  Second  Department 
March  23,  1917.)  Motion  for  stay  doiTed.  Mo- 
tion denied,  without  predudice  to  a  renewal  of 
the  motion  before  Mr.  Justice  Morscbaus^  for  a 
resettlement  of  tbe  case,  dispeosiuff  with  the 
printing  of  certain  exhibits,  and  without  preju- 
dice to  renewal  in  this  conrt  If  the  parties  can 
reach  a  stipulation  as  to  printing  the  exbihits. 


William  H.  SIEBER,  respondent,  v.  Joshua 
S.  ALPHONSUS,  appellant  (Supreme  Court 
Appellate  Division,  Second  Department  April 
13,  1917.)  Motion  for  leave  to  appeal  to  tbe 
Court  <tf  Appeals  denied. 

PUjto  H.  SISOEIL,  appelant  v.  Lillian 
SISOEL,  respMideut  (Supreme  Court,  Appel- 
late DivisiMi,  Second  Department  March  30, 
1917.)  Order  affirmed,  without  costs.  No  opin- 
ion. Jenks,  P.  J.,  and  Stapleton.  Mills.  Rich, 
and  Blaekmar,  JJ.,  concur. 


Flora  SILLEG  v.  CARPENTKR  CO.  (two 
cases).  (Supreme  Court,  Appellate  Division, 
First  Department  March  30,  1917.)  Applica- 
tions denied,  with  $10  costs,  and  stays  vacated. 
Orders  aigned. 

Joshua  SILVEBSTEIN  v.  STANDARD  AC- 
CIDENT TXS.  00.  (Supreme  Court,  Appellate 
Division,  First  Department  April  13,  1917.) 
Motion  granted,  with  $10  costs.   Order  filed. 


Alexander  SINGER,  Respt.  v.  FIGGE  & 
HUTWELKER,  Applt  (Supreme  Court.  Ap- 
pellate DivislOD.  First  Department  March  30, 
1917.}  Order  affirmed,  with  $10  costs  and 
dlsbunamenta.  No  wlnion.  Order  filed. 
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AlexaDd«r  SIMGBR,  Re^t^  FI06E  & 
HUTWELKBR  CO..  Applt.  (Saprewe  Court* 
Appellate  Division,  First  Department  March 
80,  19170  JndflBent  and  order  affirmed,  with 
costs.  No  opiniMu  Order  Sled.  LaughUn,  J., 
dinentinf. 

Samuel  SISSKIN  v.  The  WORKMEN'S 
CIRCLE.  (Supreme  Court,  Appellate  Division, 
First  Department.  April  27,  1917<}  Applica- 
tion granted.   Order  signed. 

In  the  Matter  of  the  Petition  of  Herbert  S. 
SI8S0K,  as  State  Commissioner  of  Excise,  for 
an  order  revoking  and  canceling  liquor  tax 
certificate  No.  16202,  issued  to  Wladyslaw  Wis- 
niewski.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  March  14,  1917.)  Order 
reversed,  with  costs,  and  application  to  revoke 
certificate  granted,  with  costs.  Held,  that  there 
was  not  a  coutinuoua  trafficking  in  liquors 
within  the  meaning  of  the  Xaquor  Tax  Law 
(Consol,  I/awB,  c  34) ;  that  an  unlawful  traf- 
ficking in  liquors  is  not  mch  a  trafficking  in 
liqnora  as  is  contemplated  by  the  Liquor  Tax 
Law.  All  coneor,  except  Krnae,  P.  J.,  and 
Foote,  J.,  who  dissent,  and  vote  tor  afllrmance. 


Herbert  S.  SISSON,  as  State  Commissioner 
of  Excise,  applt.  v.  John  BOGDAN  and  Capi- 
tis City  Surety  Co.,  respts.  (Supreme  Court, 
Appellate  Dividon,  Fourth  Department 
March  28,  1917.)  Judgment  affirmed,  with 
costs.    Au  eoneoT. 


SIXTH  AVE.  REALTY  00  t.  N.  ZBILEB 
&  CO.  (two  cases).  (Supreme  Court,  Appel- 
late Diviaioo,  First  Department  April  IS. 
1917.)  Applications  denied,  with  $10  costs. 
Orders  rigned. 

In  the  Matter  of  the  application  of  the  City 
of  New  Tork,  relative  to  acquiring  titlt  etc., 
for  opening  and  extending  SIXTT-SIXTH 
STREET,  etc.  Appeal  No.  1.  (Supreme 
Court,  Appellate'Division,  Second  Department 
March  9b,  1917.)  Order  modified,  so  as  to 
vacate  the  order  of  confirmation  only  as  to 
damage  parcels  Nos.  36,  39,  and  41,  and  benefit 
parcels  Kos.  46,  47,  51,  48,  and  49,  and  any 
other  benefit  parcel  owned  by  the  city,  and,  as 
so  modified,  affirmed,  without  costs,  upon  the 
ground  that  the  respondent's  objections  filed 
with  tbe  commissioners  were  limited  to  the 
Biiid  parcels,  and  also  upon  the  ground  that 
no  notice  of  the  motion  to  vacate  was  in  any 
manner  given  to  any  one  interested  in  any  of 
the  other  parcels.  Jenks,  P.  J.,  and  Mills, 
Rich,  Putnam,  and  Blackmar,  JJ.,  concur. 

In  the  Matter  of  the  application  of  the  City 
of  New  York,  relative  to  acquiring  title,  etc., 
for  opening  and  extending  of  SIX^Y-SIXTH 
STREET,  etc.  Appeal  No.  2.  (Supreme  Court, 
Appellate  Division,  Second  Department. 
BdCarch  80,  1917.)    Ordar  affirmed,  with  $10 


costs  and  disbprMmenCs.  No  (qiinioii.  Jenks 
P.  J.,  and  MiUa,  Bidi,  Putnam,  and  Black- 
mar,  JJ.,  ooncnr, 

William  SLA  VIS,  as  admr;,  Respt,  t.  N.  Y. 
CBNTBAXf  BB.  CO.,  Applt  (Supreme  Court. 
Appellate  Division,  First  Department  April 
27,  1917J  Judgment  and  order  affirmed,  wicl 
costs.  No  <wiuion.  Order  filed.  Page,  J.,  dis- 
senting, on  the  ground  that  neither  tbe  em- 
ployer nor  the  employ^  was  engaged  in  ioter- 
Btate  commeitts  at  the  time  of  Ue  accident 


Edward  SMALL,  Bespt,  Winiam  C.  CA- 
BANNE,  Applt  (Supreme  Court  Appelate 
Division,  First  Department  March  30,  1917.i 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.  No  opinion.   Order  filed. 


S.  M.  FLICKINGEB  CO.,  rarot,  t.  Vivia 
A.  GARLYLE,  applt  (Supreme  Goart,  Appel- 
late Divisioo.  Fourth  Department  Marc^  21. 
1917.)  Judgment  and  order  affirmed,  wia 
costs.   AU  concur. 


WUIiam  J.  SMITH,  as  administrator,  etc 
respondent,  t.  David  CREAB,  and  otbers.  ar- 
anta,  (Supreme  Court,  AppeUate  Divimon. 
Department  April  13,  1917.)  Motion 
to  resettle  order  granted,  ao  as  to  allow  de£eiid> 
ants  to  withdraw  demurrer  and  to  anaww  on 
payment  of  costs. 


Robert  S.  SMITH,  an  infant,  etc,  respond- 
ent, V.  Samuel  BICHEN,  iQ)£BUant,  and  as- 
other,  defendant  (Supreme  Court  Appellate 
Division,  Second  Department  Marcn  2o, 
1917.)  Order  affirmed,  with  $10  costs  and  di-^ 
bursements.  No  opinion.  Jenks,  P.  J.,  aud 
St8plet<m,  MUla,  Bich,  and  Blackmar,  JJ-  con- 
cur. 

George  H.  SMITH  et  al.,  applts.,  v.  Cordon 
T.  GRAHAM,  respt  (Supreme  Conrt,  Appel- 
late Division,  Fourth  Department  March  2&. 
1917.)  Order  reversed,  with  SIO  costs  and  dis- 
bursements and  motion  denied,  with  flO  cofts, 
Beld,  that  the  Special  Term  had  no  power  to 
make  the  order  modifying  the  Jod^n^t.  AU 
concur. 


Fred  W.  SMITH  and  Florence  SMITH, 
respts.,  V.  William  MASON  and  Harriet  Ma- 
son, applts.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  March  7,  1917.)  Ap- 
peal dismissed,  unless  appellants  shall  file  an^ 
serve  printed  papers  and  briefs  by  March  ISth 
and  be  ready  for  argument  on  March  19tb. 
Appellant  may  file  exceptions  to  deddoa  upon 
payment  of  $10. 


William  J.  SMITH,  as  admr-  Applt,  v. 
STATEN  ISLAND  LAND  CO.  et  al^  Respts. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment   April  27.  1917.)    Order  affltmcd. 
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Kith  SIO  costs  and  diaibQrtemeiits.  No  opin-  r  sion,  First  Departm«at  April  IS,  1917.)  Mo- 
ion.  Order  filed.  i  tion  denied,  with  flO  0D8l&  Order  filed. 


Joseph  SMULOWITZ.  Applt,  v.  CITX  OF 
NEW  YORK,  Reept  (Supreme  Coart,  Appel- 
late DlviBion,  First  DepartmenL  March  23, 
1917.)  Jadenetit  affirmed,  with  cotti.  Mo 
i^inion.   OiQer  filed. 

Charles  W.  SOUTUA^,  respondent,  r. 
Harry  M.  JACKSON,  appellant.  (Supreme 
Jourt,  Appellate  Division,  Second  Department. 
&pril  20,  1917.)  Order  affirmed  with  flO 
josts  and  di^ureemenCs.  No  opinicoL  Jenks, 
P.  J.,  and  Thomas,  Mills,  Rich,  and  Putnam, 
IJ.,  concur. 


Elmer  SOUTHARD,  by  Charles  W.  South- 
trd,  bis  iniardian  ad  litem,  respondent,  t.  Harry 
tf.  JACKSON,  appellant.  (Supreme  (3ourt, 
Vppellate  Dirision,  Second  D^artment  April 
*0.  1917.)  Order  affirmed,  with  SIO  costs  and 
liabursements.  No  opinion.  Jenu.  P.  J.,  and 
rhomas,  HUls,  Bidi,  and  Putnam,  JJ.,  ocmcur. 


Hinnie 


STAMP,  Respt.. 
3IXTH  ST.  AMUSEMENT  CO.,  Applt. 


T, 


EIGHTY- 
(Su- 

>rtime  Court,  Appellate  Division,  First  Depart- 
nenL  Apiii  27,  1917.)  Jadginent  and  order 
LfHrmed,  with  costs.   No  opinion.   O^der  filed. 


STANDARD  SCALE  ft  SUPPLY  CO., 
lespt,  V.  CITY  OF  NEW  YORK,  Applt  (Su- 
)reme  Court,  Appellate  Division,  First  Dejwut- 
Dent.  March  30,  1917.)  Determination  afflrm- 
rd.  with  costs.   No  opinion.   Order  filed. 


Edward  D.  STANNARD,  respondent,  t. 
fames  H.  SANDS,  appellant.  (Supreme  Court, 
appellate  Division,  Second  Department 
darch  29,  1917.)  Order  affirmed,  with  $10 
oats  and  disbursements.  No  optail<»i.  Thom- 
a,  Stapleton,  Putnam,  and  Blaekmar,  JJ., 
oncur.   Rich,  J.,  sot  voting. 


Charles  H.  STARKE,  applt,  v.  The  OATS- 
:iLL  &  ALBANY  STEASIBOAT  CO..  Limit- 
d,  and  W.  Allison  Bear,  respts.  (Supreme 
!ourt.  Appellate  Division,  Third  Department 
lay  10,  1917.)  Motion  for  rearaument  crant- 
d.    See,  also.  163  N.  Y.  Supp.  1132. 


Leo  STEIN  et  al„  Applts.,  v.  CHEMICAL 
MrORTING  &  MFG.  CO.,  Respt  (Supreme 
ourt.  Appellate  Division,  First  Department. 
[ar«h  2$,  1917.)  Order  affirmed,  with  $10 
ysta  and  disbursements,  with  leave  to  plain- 
ffs  to  withdraw  demurrer  on  payment  of  costs, 
'o  opinion.    Order  filed. 


T.eo  STEaN  et  al.  v.  CHEMICAL  IMP.  & 
IFG.  CO.  (Supreme  Court.  Appellate  Divi- 


Prancee  STEIN  v.  George  L.  LYON.  (Su- 
preme Court,  Appellate  Divinon,  First  De- 
partment April  13,  1917.)  Motion  granted. 
Settle  order  on  notice. 


Louia  STEIN  v.  Seel  SINGER.  (Supreme 
Court,  Appellate  Divinon,  First  Department 
April  27,  1917.)  Application  denied,  with  $10 
costs.  Order  sisaed. 


Paul  r.  STEIN,  respond^t  John  A. 
SNYDE(R,  appellant,  and  another.  (Supreme 
Court,  Appellate  Division,  Second  Department 
April  6,  1917.)  Judgment  and  order  affirmed, 
with  costs.  No  opinion,  Jcnks,  P.  J.,  and 
Thomas,  Stapletoo,  Rich,  and  Blaekmar,  JJ., 
concur. 


Stuart  A.  STBgHENSON.  as  administrator, 
etc.,  respondent,  v.  Mary  GlELALY,  appellant, 
impleaded  with  others,  defendants.  (Supreme 
Court,  Appellate  Division,  Second  Department 
March  3(>,  1917.)   Motion  denied,  without  costs. 


Anna  M.  STERN,  respt,  v.  AMERICAN 
BONDING  CO.  OF  BALTIMORE,  impleaded, 
etc.,  applt  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department  March  28,  1917.) 
Motion  to  dismiss  appeal  granted,  unless  ap- 
pellant shall  file  and  serve  printed  papers  by 
March  2Bth,  pay  to  respondent's  attorn^  $10 
and  be  ready  for  argument  March  30tb. 


Charlotte  STERN  v.  CITY  OP  NEW 
YORE.  (Supreme  Court,  Appellate  Division, 
First  Department  May  11,  1917.)  Applica- 
tion  denied,  with  $10  costs.  Ovd»  signed. 


Marie  STEINBERG,  Applt,  v.  CASUALTY 
00.  OF  AMERICA,  Respt.  (Supreme  Court, 
Appellate  Division,  First  Department  Mardi 
30,  1917.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Order  filed. 


Samod  STINER,  respondent,  t.  Henry 
GIEBEL.  appellant  (Supreme  Court,  Appel- 
late Divitdoa,  Second  Department  April  13, 
1917.)  Motl<»i  granted,  and  appeal  dismissed, 
without  costs,  but  with  $10  costs  of  the  mo- 
tion. 


Florence  STOCK  respt,  r.  Welby  UPDIKE, 
applt  (Supreme  Court,  Appellate  Division, 
Third  Department  May  2,  1917.)  Judgment 
and  order  reversed,  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event  on  the  ground 
that  the  verdict  is  against  the  weight  ot  the 
evidence.  All  concur,  except  Sewell,  J.,  dis- 
senting, and  Lyon,  J.,  not  sitting.  Hie  court 
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diup^rarca  ui  die  flndliic         die  defmdant 

comnutted  an  UMuiIt. 


Harry  STOLTNSKT  v.  Guwio  STOUNSKT. 
(Supreme  Court,  Appellate  DiTisiOD,  Tbird  De- 
partment. May  2.  1917.)  Motioa  to  dismiss 
appeal  denied,  witti  leave  to  respondent  to  re- 
new the  same  at  a  subaeanent  term,  if  ao  ad- 
vised. 


In  the  matter  of  the  claim  of  Louis 
STRAUFENBiaiO,  for  compensation,  v. 
JOHN  P.  MULLER  &  SON  and  the  Casualty 
Ccnnpany  of  America,  apptts.  (Supreme  Court, 
Appellate  Division,  Third  Department.  May 
2,  1917.)   Award  nnanimoualy  affirmed. 


Emma  STRUFE  v.  NOW  TORE  RTS.  CO. 
(Supreme  Court,  Appellate  DivisloD,  First  De- 
partment. May  11,  1917.)  Ai^Ucatlon  denied, 
with  f  10  costs.  Order  aigned. 

In  the  Matter  of  Mary  SWEKNET,  deCd. 
(Supreme  Court,  Appellate  DiTision,  First  De- 
partment April  ZI,  1917J  Order  affirmed, 
with  $10  costs  and  diaburaemenCa.  No  opinion. 

Order  filed. 

In  the  Matter  of  Mary  SWBENEJY,  deceas- 
ed. (Supreme  Court.  Appellate  Division,  l^rst 
Department.  April  27,  1917.)  Modon  for  pref- 
erence granted  for  May  15,  1917. 

Frances  SWIDERSKI,  as  administratrix  of 

the  gooda,  chattels,  and  credits  of  John  Swiders- 
ki,  deceased,  respL,  v.  SOHENBOTADT  RAII^ 
WAY  CO..  applt  (Supreme  Court,  Appeilate 
Division,  H^iri  Department  May  2,  1917.1 
Jodgment  and  order  unanimously  affirmed,  with 
costs. 


STRACUSB  LIGHTING  CO..  respL,'  v. 
MARYLAND  CASUALTY  CO.,  applL  (Su- 
preme Court,  Appellate  Division,  Fourtii  De- 
partment. April  4,  1917.)  Judgment  and  order 
affirmed,  with  costs.  All  oonenr.  except  Mer- 
rell,  J.,  who  diaaente. 

Aide  T.  TAGLIAVIA  v.  T.  M.  SALES  CO. 
(Supreme  Court,  Appellate  Division,  ilrst  De- 
partment. Mardi  30,  1917.)  Motion  franted, 
with  110  costs.  Order  fUed. 


TASHJIAN  CARPET  CLEANING  CO.  v. 
Pierre  WARNY  et  al.  (Supreme  Court,  Ap- 
pellate Division,  Eirot  Department.  March  30, 
1917.)  Motion  denied,  with  leave  to  renew  as 
stated  in  order.  Order  filed. 


THOMPSON  -  STARREfTT  COMPANY, 
AppltM  V.  FBDERAL-HUBER  COMPANY. 
Re^    (Su^waw  Court,  Apellate  Divisini. 


First  DapsTtment  Hsy  4,  10170  JudgmMt 
affirmed,  with  costs.   No  (vitdon.   Order  filed. 


Robert  H.  THORBURN  t.  DeUora  B. 
GATES.  (Supreme  Court,  Appellate  Division, 
First  Department.  May  11.  1917.)  Motion  de- 
nied, with  |10  costs.  Order  filed. 


Martha  THORMAN,  Respt,  t.  UNITED 
MERCHANTS'  BJEkALTT  A IMPBOVEUEST 
CO.,  Applt.  (Supreme  Court,  App^te  Divi- 
sion, First  Department.  April  20, 1917.)  Judg^ 
ment  and  order  affirmed,  with  costs.  No  opin- 
ion.  Order  filed. 

Ethel  L.  TTCKNOR,  by  jrturdian,  etc.,  respt, 
V.  George'  D.  LANDERS,  applt  (Snpreme 
Court  Appellate  Divinon,  Hard  Department 
May  2,  1917.)  Judgment  and  ivder  imanimooa- 
ly  affirmed,  with  costs. 

Laurence  TIMMONS,  renmndent,  t.  Fancif 
S.  RUSiSELL,  appellant  (Suprane  Court  Ar- 
pellate  Division,  Second  Department  April 
13,  1917.)  Order  afflnoed,  with  $10  costs  and 
disbursements.  No  opinion.  Jenks,  P.  J.,  and 
Mills,  Rich.  Putnam,  and  BlaiAmar.  JJ.,  cun- 
cnr. 


John  H.  TILTON,  Jr.,  Rewt.  T.  William  G. 
BROWN  et  al.,  Applts.  (Supreme  Court  Ap- 
pellate Dlvisimi,  First  Department  May  11. 
1917.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements; the  date  upon  which  cxaminati<ia 
is  to  proceed  to  be  fixed  in  order.  No  opfnioB. 
Settle  order  on  notice. 


Sadie  TODD,  Applt,  v.  INTERBORO  BAP- 
ID  TRANSIT  CO.,  Respt  (Supreme  Court 
Appellate  Division,  First  Department  Afril 
27,  1917.)  Judgment  affirmed,  with  oo«t&  No 
opinion.   Order  filed. 


TOWN  OF  BROOKHAVEN,  roBpondeot  v. 
Samuel  F.  ROBINSON,  appellant  (Saprvme 
<^urt  Appellate  Division,  Second  Departmcot 
April  6,  1917.)  Interlocutory  judgment  and  or- 
der affirmed,  with  costs,  with  leave  to  the  de- 
fendant to  withdraw  the  demurrer  and  ansvtr 
within  20  daya  on  payment  ot  costs.  No  nnin- 
ion.  Jenks,  F.  J.,  and  lliomas,  Stapletcm,  Bic^ 
and  Blackmar,  J  J.,  concur. 


TOWN  OP  (?LENVILLB,  respt,  The 
STATE  OF  NEW  YORK,  applt.  (Snpreme 
Co\irt  Appellate  Divisicm,  Third  DepartmrnL 
May  2,  1917.)   Judgment  unanimously  nffinac'd. 

with  costs. 


TRIANGLE  HOLDING  COMPANY.  Int. 
respondent,  v.  Benjamin  A.  JACKSON  as'l 
Jacob  W.  Jackscm,  copartners,  etc,  appellants. 
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Supreme  Conrt,  Appellate  DiTlsion,  Second  De- 
lartmeot.  March  30,  1917.)  Order  affirmed, 
vith  $10  cost!  and  dUbnnenentB.  No  oplnitw. 
Teiiks,  P.  and  Thomai^  Stcpletou,  Rioi,  and 
M*dimar,  J concur. 


ThomaB  TUNNET,  respt.,  t.  EMPIRE 
STATE  LIQUOR  CO.,  applt.  (Supreme  Court, 
Appellate  Division,  Fourui  Department.  Mart^ 
.4.  1917.)  Judgment  and  order  affirmed,  with 
»sts.   All  concur. 

Cora  L.  TURNER  v.  Chas.  W.  TURNER. 
Supreme  Oourt,  AppeUate  Division,  First  De- 
>arimeat.  March  30,  1917.)  Motion  denied. 
:>rder  filed. 


Cora  U  IVRMBB3  Bespt,  r.  Oharles  W. 
ri'KNEB,  Applt  (Supreme  Court,  Appellate 
>ivi8ion,  First  Departmsit.  March  SO,  1017.) 
>i-iler  affirmed,  with  $10  costs  and  duburse- 
ucuts.   No  opinion.    Order  filed. 


Cora  I*  TURNER  Reapt.  t.  Charles  W. 
CUllNER,  Applt.  (Supreme  Court,  Appellate 
division,  First  X>epartment.  March  30,  1917.) 
>rder  affirined,  and  order  for  examination 
nodified,  so  as  to  authorize  plaintiff  to  examine 
lefeudant  as  to  the  existence  of  the  partaerabip 
md  the  right  to  a  dissolution  thereof,  and,  as 
nodified,  affirmed,  withoot  coati.  No  opinion. 
Settle  ordor  on  notice. 


Alezander  ULLMAN,  appellant,  t.  Alexander 
iCANTElR,  respondent  (Supreme  Court,  An* 
lellate  Division,  Second  Department  March 
to,  1917.)  Jvdcment  reversed,  aud  nev  trial 
pranted,  costs  to  abide  the  eveot,  because  we 
liink  that  the  evidence  was  sufficient  to  make 
>ut  a  prinui  facie  caaa  to  the  effect  that  the  rep- 
^seutatioa  made  by  the  defendant  to  the  plain- 
:iff,  to  Induce  the  settlement  made  between  them, 
vhich  representation  was  to  the  effect  that  the 
■efiuery  had  refused  to  execute  defendant's  or- 
lers  unless  be  paid  for  the  sugar  in  advance,  was 
lalse  to  the  knowledge  of  the  defendant,  and  be- 
muse we  think  that  the  plaintifTs  evidence  as  to 
lie  other  essential  elements  to  make  out  his 
muRe  of  action  was  sufficient  to  warrant  sal>- 
nisxion  to  the  jurj.  Jenks,  P.  J.,  and  Thomas, 
Mills,  Rich,  and  Potnam,  JJ,.  c<mcar. 


Eudoni  8.  VAN  HORN  t.  Frank  M.  VAN 
FIOHN.  (Supreme  Court,  Appellate  Division, 
First  Department  April  18.  1917.)  Motion 
n-anted,  with  $10  costs.   Order  filed. 


Ueorire  VAN  EURHN,  plff-,  v.  Fannie  Mc- 
S'AUGHTON,  respt,  and  Marshall  McNaugh- 
:on,  applt  (^ipreme  Court  Appellate  Division, 
fourth  Department  Mardi  7,  1917.)  Motion 
iranted  and  ai4»eal  dismissed,  as  againat  Fannie 
ifcNaof htoD.  with  ooata. 


Henry  W.  VAN  WAGENBN  t.  John  C. 
FISHER.  (Supreme  Court,  Appellate  Division, 
First  Department  April  27.  1917.)  Motion 
granted,  unless  appellant  complies  with  terms  of 
order.    Order  filed. 

David  S.  VAN  WICKLBN.  respondent  v. 
SPRINGDALB  RHAI/TY  COMPANY,  appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department    March  80,  1917J  Motiw 

5 anted  as  to  conditions.  S^Ue  rauer  before 
r.  Justice  Thomas. 


Peter  VBR  DINE,  respt,  v.  Herbert  JOHN- 
COX,  applt.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  March  28,  1917.) 
Judgment  and  order  affirmed,  with  coati.  All 
concur. 


Charles  A.  VIDINGHOPF,  applt,  t.  T.  H. 
SYMINGTON  CO-  respt  (Supreme  Court, 
AppeUate  Division,  Fourth  Department.  April 
4,  1917.)  -  Judgment  and  order  affirmed,  with 
costs.  New  trial  in  Rochester  Municipal  Court 
to  be  had  on  the  18th  day  of  April,  1917.  at  10 
a.  m.   All  concur. 

In  the  Matter  of  the  Jndidal  Settlement  of 
the  Account  of  Alexander  F.  VOIGHT  and  Mar- 
tin Rust  rrapondents,  administrators,  etc.,  of 
Andrew  Rust,  deceaeed.  Brooklyn  Trust  Com- 
pany, aa  C<HDmittee,  eta,  and  another,  appel- 
lants. (Supreme  Gburt,  Appellate  Division, 
Second  Department  March  30,  1017.)  De- 
cree of  the  Surrogate's  Court  of  Kings  County 
(164  N.  T.  Supp.  733)  affirmed  upon  the  opinion 
oi  the  Burrt^te,  with  costs  to  the  respondents 
adminiatrators  e.  t  a.,  payable  out  the  fund, 
imyable  to  the  descendajits  of  Anna  Marguerite 
VOTi^t  with  costs  to  the  special  guardian,  pay- 
able out  of  the  fund  of  their  resi>ective  wards, 
and  with  coats  to  the  committee,  payable  out  of 
the  fond  of  its  incompetent  person.  Jenks,  P. 
J.,  and  Thomae,  Staplcton,  and  Patuam,  jJ., 
coneor.  Cftrr,  J.,  not  voting. 


Hyman  WAKSCHAL  v.  David  WASSER. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  Sf,  1917.)  Motion  denied, 
with  910  costs.   Order  filed. 


Abraham  WAT^D  v.  Betcc  PERSKT.  (Su- 
preme Court  Appellate  IMvision,  First  Depart- 
ment May  11.  1817.)  Motion  granted,  unless 
appellant  compliea  with  terms  of  order.  Order 
filed. 


David  WALLACE  v.  James  A.  WOOLF  et 
al.  (Supreme  Court  AppeUate  Division,  First 
Department  March  80,  1917.)  Motion  grant- 
ed, with.  910  costa.  Order  filed. 

Oilman  B.  WARNE  v.  Grace  B.  WHITE. 
(Supreme  Court,  Appellate  Division,  First  De* 
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partmoit,  April  27. 1917.)  AppUcatiin  AeaM, 
with  $10  MwtB.  Order  signed. 


Ida  WARONBN  v.  A.  McMUtliEN  00. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. April  27,  1917.)  MotioD  denied, 
with  $10  costs.  Order  filed. 


WATHRBUBT  WALLACE  CO.  v.  James  R. 
G.  IVEY.  (Supreme  Court,  Appellate  Divi- 
sion, First  Depwtment  Apnl  13,  19170  Ap- 
plications granted.  Orders  sisned. 


In  the  Matter  of  Frank  B.  WATERS,  dec'd; 
William  H.  Waters,  Applt.  (Supreme  Court, 
Appellate  Division,  First  Department.  April 
27,  1917.)  Order  affirmed,  with  $10  costs  and 
disbursementiL  No  opinion.  Order  filed. 


Georye  WEBER,  Respt,,  v.  CITY  OF  NEW 
YORK,  Applt.  (Supreme  Court,  Appellate  Di- 
visiont  First  Department.  April  27,  {1917.) 
Judgment  reversed,  and  new  trial  ordered,  costs 
to  appellant  to  abide  event,  on  the  ground  that 
the  finding  that  the  plaintiff  was  free  from  con- 
tributory negligence  is  against  the  weight  of 
eridencei   Order  filed.   Smith,  J.,  dissentuiK. 


Maurice  S.  WEEKER,  Reept,  t.  John  B. 
HAND,  Applt  (Supreme  Court,  Appellate  Di- 
risioD,  First  Department.  April  6,  1917.) 
Judgment  and  order  afflrmad,  wiUl  costs.  No 
opinion.   Order  filed. 


Solomon  WEINHANDLER  t.  Perry  LOEW- 
EN'TUAL  and  another.  (Supreme  Court,  Ap- 
pellate Diviaion.  First  Department  April  a. 
1917.)  Motion  denied,  with  $10  oosts.  Or- 
der filed. 


Philip  WEISS  T.  OLNBY  &  WABRIN.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment March  30.  1917.)  Application  denied, 
with  $10  costs.   Order  signed. 


Orlando  C.  WEST,  respt,  v.  AMSTERDAM 
BUILDING  CO.,  applt,  impleaded,  etc  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment. March  7, 1017.)  Judgioent  affirmed, 
with  costs.   All  concur. 


George  H.  WHALBY.  respt,  v.  Mary  J. 
SUTHERLAND,  applt  (Supreme  Court  Ap- 
pellate Division,  llird  Department.  May  2, 
19170  Judgment  unanimously  affirmed,  with 
costs. 


In  the  Matter  of  WHITLOCK  AVENUE  (two 
cases).  (Supreme  Court.  Appellate  Divisioo, 
First  Department  April  27,  1917.)  Orders 
affirmed,  with  $10  costs  and  disborsements.  No 
opinifm.   Orders  filed. 


Alice  B.  WTKOFF,  respt,  t.  NETW  ASf- 
STERDAM  CASUALTY  CO.,  applt  (Supreme 
Court  Appellate  Divhrion,  Fourth  Department 
March  7,  1917.)  Motion  to  dismiss  appeal 
granted,  unless  appellant  pay  to  respondent'R 
attorney  SIO  and  Is  reav  &r  argament  og 
March  14th. 

Alice  B.  WIKOFF,  respt,  v.  NEW  AM 
STEBDAM  CASUALTY  CO.,  applt  (Supreme 
Court  Appellate  Divisicm,  Fourth  Departmeui. 
March  ZEi,  1017.)  dndgmeut  affirmed,  witii 
coats.   All  eoncar;  Da  Ai>p>H«,  j.,  not  sitting. 


WILLIAM  BARimS  CO..  Bespt.  v.  FXSS. 
DOERR  &  CARROLL  CO.,  Applt.  (Supreci- 
Court,  Appellate  Dirisi<m,  B^t  Department. 
March  30.  1917.)  Judgment  and  order  affinned. 
wltb  costs.  No  f^Inion.  Order  filed. 


Grinnell  WILLIS  et  aL.  Respti.,  t.  IMPEKI- 
AL  UNDERWEAR  CO.,  Applt  (Snpreme 
Court  Appellate  Divisicn,  First  Depsxtment. 
March  23,  1017.)  Determination  (150  N.  Y. 
Sumh  72^  affinned,  with  costs.  No  opinion. 
Order  filed. 


Allan  D.  WILSON,  respt.,  INTERNA- 
TIONAL RAILWAY  CO..  applt  (Supremf 
Court  Appellate  DiTiaiou,  £''ourth  Department. 
March  7,  1917.)  Judgmait  (160  N.  Y.  Sui>ii. 
867)  affirmed,  witii  costs.  All  concnr. 


Alexander  WILSON,  Applt,  v.  N.  T.  TEL- 
EPHONB  CO.,  Respt  (Supreme  Court  Ap- 
pellate Division,  First  Department.  March  St). 
1917.)  Oi-der  affirmed,  with  $10  costs  and  dis 
bursements.  No  opinion.   Order  filed. 


Marietta  WINDRAM.  as  adm'x.  Rapt,  t. 
BROOKLYN  DAILY  EAGLE,  Applt  (Su 
preme  Court  Appellate  Division,  Efzst  Deimrt- 
ment  April  13,  lOlT.)  Order  rereraed,  with 
$10  costs  and  disborBements,  and  motion  gran:- 
ed,  with  $10  costs.  No  oi^aton.  Ocder  filed. 


In  the  matter  of  the  applicatiwi  of  Hennai. 
WINTERS,  an  employfi-daimant  tor  compai- 
sation,  v.  L.  MARCOTTE  ft  COMPANY  sr.: 
Prudential  Casualty  Ck>mpany,  apidta.  <i^'> 
preme  Court,  Appellate  Division,  Tliird  Depar- 
ment  May  2,  1017.)  Award  unanimously  ai- 
firmed. 


William  J.  WITTMAN,  respt-applt,  v. 
DUBOLITHIO  CO.,  applt.  and  James  G.  Da- 
vis, respt  (Supreme  Court,  Appellate  Divisi'.n 
Fourth  Department  April  4.  1917.J  Judgmt^.r 
and  order  in  favor  of  plaintilf  against  Duruli''  - 
ic  Company,  affinned,  with  costs.  Judgmri.: 
and  order  in  favor  of  defendant  Davis  again^-T 
plaintiff  affirmed,  with  costs.  All  concnr. 
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Heni7  F.  WOLFF*  and  anothor  v.  A.  LAN- 
L^RNIEB  and  another.  (Sapreme  Court,  Ap- 
ellate DirUom.  First  Department.  Apru  13, 
017.)  MotlMi  denied,  with  |10  ooata.  Order 

Lied.  , 


Moritz  WORMSEB  t.  Sotomni  SII^BEJEU 
^TBIN.  (Sapreme  Court,  Appellate  Diviaion, 
rirst  Deparbnent.  May  11,  1917.)  Applica- 
lon  denied,  with  $10  costs.  Order  signed. 


910  costs.  HodoQ  tor  Imtb  to  appeal  to  ConrC 
of  Appeals  denied. 


PbUIipiaa  WULP,  resmmduit,  t.  CONEY  IS- 
:.AND  &  GRAVESBND  RAILWAY  COM- 
'AXY,  appellant  (Supreme  Court,  Appellate 
Jivision,  Second  Department  April  13,  1917.) 
ktotioQ  duiied,  npou  condition  that  appellant 
lerfect  the  appeal,  place  the  case  on  the  cal- 
>ndar  for  the  M»  term,  and  be  ready  for  ar- 
gument when  rsaxmed :  otherwise,  motu>n  srant- 
sd.  wl«i  «10  coats. 

In  the  matter  of  the  claim  of  Louts  YAMIN, 
•tc..  claimant,  r.  HARRIS  RAINCOAT  OOM- 
PANY,  employer,  and  Zarich  GeuMral  Accident 
k  Uability  Insurance  Ca,  Limited,  insurance 
carrier,  applts.  (Supr«ne  Court,  Appellate  Dl- 
-ision,  Third  Departmoit  Maj  10,  1017.) 
Uotion  for  rearfnimenC  granted. 


Ida  YANOWITZ  and  another.  Respts.,  t. 
3EORGB  W.  TRAVKHS  CO.,  Applt.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment. Marcb  SO,  1817.)  Order  attrmed,  with 
.•oatSL  No  opinioii.  Order  filed. 

Norman  O.  YOTTNO,  reept,  t.  NBW  TOBK 
r?ENTRAL  R.  R.  00.,  applt  (SuprMue  Court 
A.npellate  DiTlslon,  Fourdi  Department  March 
2S,  19170  Motion  for  rearjument  denied,  wiUi 


Norman  G.  YOUNG,  respt,  NEW  YORK 
CENTRAL  R.  R.  CO.,  applt  (Supreme  Court, 
Appellate  Dirision,  Fourth  Department  March 
7.  1917.)  Judgment  and  order  affirmed,  with 
costs.  All  concur. 

Jacob  ZAHLER,  Respt,  t.  Samuel  MANN 
and  another,  Applta.  (Supreme  Court,  Appel- 
late DiTiaton.  First  Department  March  SO, 
1917.)  Determination  (160  N.  Y.  Supp.  1085) 
affirmed,  wHh  costs,  and  judgment  ordered 
against  defendants  on  tlkeir  stipalaticni.  No 
opinion.     Order  filed. 

In  the  Matter  of  Opening  ZSREOA  AYE- 
NUE,  etc.  (Supreme  Court,  4j)peUate  Dlvi- 
sifm.  First  Department  Afrll  20.  1917.)  Or- 
der affirmed,  with  $10  coats  and  dubursementa. 
No  opinion.  Order  filed. 

Matter  of  ZEREQA  AVENUE.  (Supreme 
Court,  Appellate  Dl^idon,  First  Department. 
May  11. 1917.)  Motions  denied,  with  |10  costs. 
Ordua  filed. 

Joseph  ZIMIT,  resp<mdent  t.  Sarah  CHAIT- 
MAN  et  sL,  appellants.  (Supreme  Court  Ap- 
pellate Divincm,  Seccmd  Department  April  21). 
1917.)  Order  ot  the  Comity  Goort  of  Kings 
count?  reversed,  demurrer  orerruled,  and  mo- 
tion denied,  without  costs  here  or  below,  upon 
the  ground  that  matters  should  not  be  imported 
into  the  complaint  npon  the  theory  of  judicial 
notice  of  tJie  eondltlcm  of  the  record  In  tne  x^-. 
Ister's  office,  nor  shouU  a  motion  to  strike  out 
allegations  in  the  answer  be  based  upon  such 
assumed  judicial  cognisance.  Jenka,  P.  J.,  and 
miomas,  Mills,  Bieh,  and  Potnam,  JJ.,  concur. 
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ABATEMENT  AND  REVIVAL 

Action,  4=»flB ;  Blwtion  of  Bemedlea 

ABSTRACTS  OF  TITLE. 

Attorne;  and  Client,  «=»26 ;  Contracts. 

°  ACCEPTANCE. 

Bills  and  Notes,  «n»78;  Frandi,  StatiCe  of, 

=89. 

ACCORD  AND  SATISFACTION. 

ComprofDlse  ftnd  Settlement;  Novation; 
lyment ;  Beleate. 

I  (N.Y.MuB.Ct.)  An  accord  is  an  agreement, 
ent,  or  concacreBce  of  minds  and  intentions 
wo  or  more  persons,  by  whicb  one  having 
n  consents  that  his  claim  be  barred,  and  a 
■faction  takes  place  after  the  promise  is  per- 
led  by  delivery  and  acceptance. — Olnckeman 
toard  of  ITducation  of  City  of  New  York, 
X.  Y.  S.  351 

lere  can  be  no  accord  and  sBtis&ctioD  with- 
prcvious  dispute.— Id. 

x.-trine  of  accord  and  satisfaction  requires 
lotirely  new  agreement  and  its  performance, 
it  must  be  an  executed  agreement,  foonded 

pw  consideration. — Id, 

7(1)  (N.Y.Sup.)  Payment  in  settlement  of 
>D  for  failure  to  deliver  goods  intended  to 
y  on  only  one  of  five  lots  of  goods  is  not 
rd  and  satisfaction,  although  Judgment  If 
ined,  would  have  barred  the  entire  claim. — 
in  V.  AUing,  164  N.  Y.  S.  174. 
7(1)  (N.Y.Sup.)  Payment  of  debt  adrnfttedly 
will  not  rapport  accord  and  satisfaction  of 
her  or  larger  som. — Quaker  v.  Manhattan 
ners  &  Dyers,  164  N.  Y.  S.  182. 
J(l)  (N.Y.Sup.)  Where  a  mortgage  was  not 
at  the  time  it  was  satisfied,  it  could  be  sat- 
i  and  debt  extinguished  for  less  tban  its 
value.— Thomas  v.  Zahka,  164  N.  Y.  S. 

10(1)  (N.Y.Sup.)  Where  landlord  cashed 
k  sent  by  tenant  in  settlement  of  claim 
rent  less  a  disputed  amoont,  the  act  con- 


fltituted  an  accord  and  satisfactitHi.— Loft  Beat- 
ty  Co.  V.  Clayden,  164  N.  Y.  S.  692. 
4£»I4  (N.Y.Sup.)  Acceptance  of  a  bond  for 
$1,000  and  cash  payments  amounting  In  all  to 
less  than  $2,000  in  settlement  of  a  bond  and 
mortgage  for  $i3,S00  held  a  valid  accord  and 
satisfaction,  extingQlshlng  the  debt  and  discharg- 
ing the  debtor  from  all  liability,  in  absence  of 
frand  or  mistake.— Tbomas  v.  Zahka,  164  N.  Y. 
S.  193. 

«=>26(3)  (N.Y.Sup.)  Evidence  held  to  establisli 
that  paym«it  in  settlement  of  action  for  failure 
to  deliver  goods  was  intended  to  cover  only  one 
of  five  lots  of  goods  covered  by  contract  between 
the  parties.— :^«in  v.  Ailing.  164  N.  Y.  8. 174. 

ACCOUNT. 

See  TniBts,  «S9331. 

ACQUIESCENCE. 

See  Estoppel.  ^991. 

ACTION. 

See  Dismissal  and  Nonsuit, 

L  oBomniB  jam  ooHsiTiom  v»b- 

OEDENT. 

<Vs»2  <N.T.)  That  the  action  is  novel  and  there 
Is  no  precedent  does  not  lead  to  a  conclusion 
that  there  is  no  remedy  for  an  allwd  wrong.— 
Finley  t.  Atlantic  Transport  Co.,  116  N.  E. 
715,  220  N.  T.  249. 

n.  NATURE  An>  FOKM. 

«=»27(3)  (N.Y.Sup.)  In  action  by  shipper  for 
loss  of  goods,  allegation  that  defendant  under- 
took to  earn'  goods  for  and  deliver  them  to 
plaintifl!.  and  »at  It  failed  to  deliver  them, 
justified  court  in  determining  that  action  was 
on  contract— Ffnkelstein  t,  Barrett,  164  N.  T. 
S.  1021. 

4==>28  (N.Y.Sup.)  In  action  against  carrier  for 
failure  to  deliver  goods  safely,  where  plaintiff 
iiled  verified  complaint  in  Justice's  Court  with 
summons  and  asked  judgment  under  Code  Civ. 
Proc.  H  2891,  2936,  as  on  contract,  he  elected 
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to  waive  tort— Finkdstoin  T.  Barrett,  164  N. 

T.  S.  1021. 

UI.  JOINSEB,  8PLITTINO,  OOITSOU- 
DATIOir.  AND  SEVXJRAHCE. 

«=»45(4)  (N.Y.Sup.)  Under  Code  Civ.  Proc.  i 
484.  an  action  by  a  purchaser  to  rescind  the 
contract  and  recover  the  money  paid  for  breach 
of  vendor'e  covenant  can  be  joined  with  an  ac- 
tion to  recover  damages  for  breach. — Menzies 
V.  Tasker-Halsted  Kealty  Co.,  164  N.  T.  S.  403. 

«==>50(6)  (N.Y.Sup.)  In  action  against  broker- 
aite  firm  for  misrepreaentinjc  value  of  bonds  sold, 
allegationa  that,  after  junior  member  left  firm, 
the  remainit)|r  members  made  representations 
to  induce  plaintiff  not  to  sue,  does  not  state  a 
second  cause  of  action,  antnorizing  dismissal 
of  complaint  as  to  junior  member  for  misjoinder 
of  cnuHra  of  action.— Proctor  t.  Brown,  164  N. 
Y.  S.  831. 

<S=»57l.2)  (N.T.Sap.)  In  view  of  Code  av.  Proc. 
I  810.  allowing  consolidation  of  actions,  and 
section  601,  making  a  counterclaim  a  cause  of 
action,  a  complaint  acaliist  a  husband  and  wife 
on  a  joint  and  several  contract  and  a  complaint 
against  the  wife  on  a  quantum  meruit,  in  both 
of  which  actions  coonterclaims  were  interposed, 
held  uot  subject  to  consolidation. — Ulmau  t. 
Hudson,  164  N.  Y.  S.  1007. 

IT.  OOmiEirOEMBNT.  PAOUOUnOM, 
AHD  TEBMIHATXOir. 

6=968  (N.Y.Sup.)  Defendants,  who  secured  the 
issuance  of  letters  rogatory  to  take  testimony  In 
Germany,  held  entitled  to  a  stay  until  return 
rould  be  had.— Mitteldcutchen  Privat  Bank  t. 
Chaitin,  104  N.  Y.  S.  161. 


(N.Y.Snp.)  Stay  of  proceedings  will  not 
be  granted  on  ground  that  similar  prior  action 
is  pending  lietween  same  parties,  where,  what- 
ever result  of  prior  action,  trial  of  second  will 
be  necessary.— Bicalky  Fan  Co.  v.  Moder  & 
Summers,  164  N.  Y.  S.  177. 

«=369  (N.Y.Sup.)  Action  in  courts  of  New  Ywk 
for  breach  of  contract  will  not  be  stayed  on  mo- 
tion of  defendant  until  determination  of  another 
action  against  defendant  pending  in  Italy  for 
same  subject-matter,  and  brought  by  plaintiffs 
employ^,  neither  authorised  nor  ratified  by  plain- 
tiff, but,  oo  contrary,  repudiated^A.  P.  Young- 
blood,  Inc.,  V.  Banca  C<Knmerciale  Italiona,  164 
N.  Y.  S.  285. 

ADJUDICATION. 

See  Judgment. 

ADMINISTRATION. 

See  Assignments  for  Benefit  of  Creditoi*, 

228;  Cxecutors  and  Ailniinistratorfl. 

ADMIRALTY. 

See  Shipping. 

ADMISSIONS. 

See  Evidence,  •S=»308-244. 


ADOPTION. 

See  Taxation,  ^9875. 

1^17  (N.Y.Sup.)  In  adopted  child's  action  t* 
recover  property  of  foster  parents,  evidence 
to  show  that  paper  writing,  purporting  tn  1' 
agreement  between  foster  parents  and  plaintil^ 
own  mother,  on  which  he  relied,  was  a  forgtrj. 
— Townseud  v.  Perry.  164  N.  Y.  S.  441. 

In  action  to  recover  property  of  plaintilFi  fn* 
ter  parents,  on  ground  that  th^  agreed  wiii 
plaintifTs  mother  as  to  plaintitTa  rights  in  iJ 
their  property,  evidence  held  to  show  that  v 
such  contract  was  ever  made  with  plainiiirt 
mother.— Id. 

«=>2I  (N.Y.Sup.)  Legal  adoption  of  child 
not  piive  him  irrevocable  right  to  share  equallt 
in  hie  foster  parents*  estate  with  any  chiMr^D 
they  may  have,  or  irrevocable  right  to  nvti^' 
all  their  property  If  they  have  no  children.- 
Townoend  T.T^rry,  164  N.  Y.  S.  441. 

ADULTERATION. 

See  Agricultnre,  «se»7;  Food. 

ADVERSE  POSSESSION. 

See  Infants,  «sa>24 ;  limitatioiL  ct  Actions. 

I.  HATUBS  AKD  RBQITIBXTES. 

(B)  DaratloM  CoattMBltr  «t  Posat*- 

>lon. 

^»55  (N.Y.Snp.)  Adverse  possession  do«  D«t 
run  against  the  true  owner's  heirs  while  tbq 
are  under  disatiility,  such  aa  nouresidence.— Bca 
Mar  Kealty  Co.  t.  Capell,  164  N.  Y.  S.  803. 

(F)  Hvstile  Ohavwtev  at  PosaenMm. 

«»58  (N.Y.Sup.)  One  claiming  title  by  adnr» 
possession  moat  enter  into  possession  mif. 
claim  of  title  exclusive  of  any  other  right— B«!] 
Mar  Realty  Co.  v.  Capell.  164  N.  T.  S.  803. 

AFFIDAVITS. 

Se«  Depositions. 

AGENCY. 

See  Principal  and  Agent. 

AGREED  CASE. 

See  Submiasion  of  Controversy. 

AGREEMENT. 

See  Omtraeta. 

AGRICULTURE. 

*=»7  (N.Y.Sup.)  Under  ARricultural  T^w.  I 
222,  manufacturer  of  claimed  fertiliier,  wii  i 
filed  statement  that  its  product  contained 
of  the  ingredients  mentioned  in  section  220.  W 
not  entitled  to  license  from  Commissioner  oi  A; 
riculture  to  sell  the  same.— National  StonetctiJ 
Co.  v.  Wilson,  164  N.  Y.  S.  908. 

ALIENATING  AFFECTIONS. 

See  Husband  and  Wife,  «=»333, 
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ALIENATION. 

>ee  PcrpetaltlM. 

AUENS. 

iec  War,  «=»10,  11. 

ALIMONY. 

ee  Divorce,  «=»245-268. 

ALTERATION  OF  INSTRUMENTS. 

^16  (N.Y.GltyCt.)  Where  party  altera  In* 
trument  Id  material  part  to  his  own  adran- 
age  after  its  eicL-ution,  he  can  recover  noi- 
her  as  upon  instrument  as  altered  nor  npoQ 
astrument  as  It  originallT  was. — Chambers  v. 
iterllng  Automobile  iUg.  Co.,  164  N.  T.  3. 
28. 

^27(2)  (N.T.Ottr  Gt.)  In  aetioii  <m  midjlated 
Dstrument,  plaintiff  baa  burden  of  proving  that 
DstrunieDt  on  which  be  baaed  bia  claim  bad 
lot  been  tampered  with  and  was  free  from 
raud.— Chambers  t.  Sterlinc  Automobile  Mfg. 
;o.,  104  N.  T.  S.  728. 

AMBUUNCE. 

tee  Charities,  «=>45;  HospIUU,  «^7. 

AMENDMENT. 

;ee  Appeal.  «»SSd ;  Pleading,  «»237-253. 

ANIMALS. 

Ice  Oamb 

^92  (N.T.Co.Gt)  The  owner  of  fovia  has  no 
ifht  to  permit  them  to  run  at  large  in  the 
Miblic  highway,  and  if  he  doec  he  is  guil^  of 
icfrltgence— Park  t.  Famsworth,  164  N.  T.  B. 

'3.5. 

A  turkey,  straying  on  a  pubHc  highway,  Is 
:  trespasser,  and  defendant,  whose  automobile 
au  over  and  killed  it  was  not  liable  to  the 
>wner  for  its  value,  without  proof  of  defend- 

Qt's  negligence,  or  that  the  killing  was  in- 
mtionaL— Id. 

ANNULMENT. 

iee  Marriage,  «3>58-65. 

ANTI-TRUST  UW. 

iee  Monivolies. 

APPEAL 

iee  Conrts,  «s»2S7:  Public  Senrlee  Commls- 

Bione. 

''or  review  of  rolings  in  particular  actions  or 
nroceedings,  see  also  the  various  spedflc  top- 
ics. 

I.  NATURE  Ain>  OROUITDS  OF  AP- 
PEULATE  J1TRI8DIOTIOH. 

t=>l9  (N.Y.Sup.)  In  view  of  peculiar  circum- 
tonces.  Appellate  Division  will  review  propriety 
•f  order  staying  action  until  determination  of 
mother  action  pending  in  Italy  against  defend- 


ant, though  judgment  was  entered  on  action  in 
Italy  and  stay  was  to  continue  only  until  enti? 
of  final  judgment  in  Italy.— A.  P.  Toungblood, 
Inc.,  v.  Banca  Commerciale  Italiana,  164  2f.  T. 
S.  2S5. 

m.  DECISIONS  BEVIBWABEE. 

(F)  Blode  of  Remaif loa.  Form,  uA  Bntvy 
of  Jndsment  or  Order. 

^»I27  (N.T.)  Defendant's  failure  to  appear  on 
return  of  notice  of  application  for  final  judgment 
after  overruling  of  demurrer  was  not  a  default 
under  Code  Civ.  Proc.  g  1295.  and  appeal  could 
b«  taken  under  section  ISIB.—Sauprbrunn  v. 
Hartford  life  Ina.  Co.,  115  N.  E.  1001,  220  N. 
Y.  363. 

V.  PRBSENTATIOir   AND  RESERVA- 
TION IN  1.0WER  COURT  OF 
OROUKDS  OF  REVIEW. 
(A)  CasMB  Had  (|«eatlov«  la  I«owor  Conrti 

«=»t72ri)  (N.T.Sup.)  A  judgment  in  favor  of 
plaintilf  must  be  suetained,  if  .at  all,  upon  the 
grounds  urged  in  the  trial  conrt  and  rmoa 
which  judciuent  was  rendered.— Tiemey  t.  Per- 
kins, 164  N.  Y.  S.  982. 

«=»l73<im  (N.Y.Sup.)  In  an  action  for  com- 
missions for  procuring  contract,  held  that,  in 
view  of  submiaston  without  objection,  question 
whether  action  was  prematurely  befiun  before 
consummation  of  contract  was  not  open  for  de- 
cision on  appeal.— Naulbr  v.  Qorham'Bfb.  Co., 
164  N.  Y.  S.  328. 

(O  Bxeeptloaa. 

«=3282(2)  (N.Y.Sup.)  Where  trial  court,  after 
dismiksal  of  compliunt,  denied  new  trial  on  min- 
utes which  'conld  only  be  based  on  exception, 
making  of  motion  was  dissent  from  dismissal  of 
complaint  at  cloee  of  plaintiff's  case,  and  ex- 
pressed  purpose  to  qnestloij  it,  though  words, 
"1  except,"  were  not  a8ed.-^ankowsky  t.  Brown, 
164  N.  Y.  S.  SOS. 

X.  RECORD  AND  VROOEEblNCW  NOT 

IN  lEUBOORD. 
(A)  Mattera  to  ¥e  Showa  hr  Record. 

e=>500(l)  (N.T.Sup.)  On  appeal  from  order  de- 
nying new  trial,  though  reference  to  order 
denying  motion  to  have  motion  heard  before  jus- 
tice who  tried  case  is  made  iu  notice  of  appeal, 
where  no  such  order  appears  in  record,  it  cannot 
be  considered.— Finkelstein  t.  Friedman,  161  N. 
Y.  S.  822. 

(B)  Scope  aad  Coateats  of  Record. 

«=>533(2)  (N.YO  By  direct  provision  of  Code 
Civ.  Proc.  ^  1237,  on  appeal  to  Court  of  Ap- 
peals from  judgment  or  order  of  Appellate  IH- 
vision,  opinion  of  Appellate  Division  shall  be 
deemed  to  be  part  of  juHgment  roll  or  appeal 
papers.— Moore  v.  Vulcanite  Ptnrtland  Cement 
Co.,  115  N.  B.  719,  220  N.  Y.  320. 

(K)  ttaestloaa  Preaeaied  for  Review. 

(8=>67 1  (1)  (N.Y.Sup.)  Matters  not  found  in  rec- 
ord are  not  considered  on  appeal. — Werthcimer 
T.  New  York  Kys.  Co..  164  N.  Y.  S.  260. 
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XVI.  REVIEW. 
(A)  Scope  an*  Bxteat  In  0«n»v«l> 

*=»853  (N.T.Snp.)  The  court's  charee  to  which 
no  exception  is  taken  becomes  the  law  of  the 
case,  and  will  not  be  reviewed  on  appeal. — Mayer 
V.  Chamberlain.  164  K.  Y.  S.  806. 
«=>867(1)  (N.T.Sup.)  Where  defendant  moved 
for  new  trial  on  all  grounds  mentioned  in  Code 
Civ.  Proc.  S  ^09,  and  trial  court  intended  to 
den;  the  motion  pro  forma  to  enable  appellate 
court's  reiiew  of  the  facts,  bat  order  was  en- 
tered without  qunlifieation,  the  motion  on  ap- 
peal would  he  considered  as  denied  on  the  mer- 
ite.— Lane  t.  Mew  York  State  Rya.,  164  N.  Y. 
S.  707. 

(B)  Interloentorr.  Col1Mer«1,  «nd  !lap»l«« 
mmntmry  ppoee*dl»va  (|.«eatl*»a. 

«=3876  (N.T.Sup.)  The  question  of  whether  de- 
fault judgment  dismissinfc  complaint  "on  the 
merits"  was  proper  cannot  be  inquired  into  upon 
apecial  appeal  from  order  vacatinc  defoult.— 
Thorbum  v.  Gates,  164  N.  Y.  S.  307. 

• 

(C)  P«rtlM  Bntltled  to  Alleve  Dvror. 

^882(8)  (X.Y.Citr  Ct.)  Plaintiff  cannot  com- 
ulain  of  admissicm  of  evidence  aa  to  particular 
fact,  where  his  own  counsel  read  In  evidence 
letter  diacloaing  such  fact.— Chambera  T.  Ster- 
ling Automobile  M£b.  Ca,  164  N.  Y.  S.  726. 

(D}  AasendBMBU,  Additional  Pvoola.  and 
Trial  of  Oaaao  Anew. 

^»889(3)  (N.Y.Sup.)  In  action  to  recover  for 
electric  light  bills  from  defendants  as  plaintiff's 
tenants,  where  there  was  no  allegation  in  answer 
that  contract  was  made  in  state,  but  plaintiff's 
counsel,  during  controversy  aa  to  application  of 
General  Corporation  Law,  g  15,  did  not  suggest 
defect,  and  testimony  that  contract  was  so  made 
was  brought  out  by  plaintiff  itself,  answer  must 
be  deemed  amended  accordingly. — Cassidy'a,  Lim- 
ited, V.  Rowan.  164  N.  Y.  S.  -MB. 

(■)  PvesamptloBe. 

4=»9I6(1)  (X.Y.Sup.)  On  appeal  from  order 
denying  defendant's  motion  for  judgment  on  the 
pleadings,  the  court  must,  as  on  a  demurrer, 
take  the  allegations  of  the  complaint  aa  true. 
—Spain  v.  Manhattan  Shirt  Co.,  164  N.  Y.  8. 
V2i. 

fi=>927(T)  (N.Y.Sup.)  Where,  on  any  construc- 
tion of  facts,  jury  would  have  been  warrant- 
ed in  renderug  verdict  for  defendant,  or  bub- 
taining  his  contention  in  whole  or  in  part, 
judgment  rendered  on  a  directed  verdict  must 
be  reversed.— Huyden  Co.  v.  Kehoe,  164  N.  Y. 
S.  686. 

«=9927(7)  (N.Y.Sup.)  Where,  In  action  on  fra- 
ternal insurance  policy,  court  directed  verdict 
for  plaintiff,  it  will  be  assumed  that  court  found 
from  the  evidence  that  there  was  no  enforce- 
ment of  »tisi>eusion  by  supreme  body, — Reiss  v. 
Supreme  Conclave,  Improved  Order  of  Hepta- 
aophs,  164  N.  Y.  S.  878. 

^934(1)  (N.Y.Sup.)  Omission  in  opinion  to 
refer  to  particular  points  of  counsel's  argument 
does  not  justify  any  inference  that  they  have 
been  ovprlooked.— Brooks  v.  Erie  B.  Go^  164  >*. 
Y.  S.  104. 


«=>934(2)  (N.Y.Snp.)  Where  a  married  wvz 
living  apart  from  her  fansband  testified  :> 
conversation  over  the  telephone  with  her  : 
band.  It  would  be  assnmed  on  appeal  tba*. 
recoitnized  his  voice. — In  re  Van  Denburet ! 
N.  Y.  S.  966. 

«=»936(1)  (N.Y.)  Though  no  findiagi  of  i 
were  contained  in'ordef  charging  coats  ani 
parties  defendant  under  Code  Civ.  Proc.  {  ^ 
relative  to  costs  where  action  is  brousL: 
name  of  another,  etc.,  on  ground  aotius  i 
brought  by  them  and  they  were  beneliciAl.5 
terested,  they  being  madie  defmdants  to  d 
partner  B  action  because  they  refused  to  i 
as  plaintiffs,  it  must  t>e  assumed  on  app«4.  tl 
trial  judge  found  them  to  be  as  claiirel 
plaintiff,  moving  party.— Moore  v.  Vul^is 
Portland  Cement  Co.,  115  N.  E:.  719.  Z20  >. 
320. 

(O)  HaMttaaa  of  Pa«t«  TerdMs.  aad  WH 
tnmm, 

4=9 1 008(1)  (N.T.Sup.)  In  action  for  good» 
whwe  defense  was  that  they  failed  to  coaf-' 
to  sample,  judgm^t  for  defendant  canift 
sustained  on  ground  that  trial  court  ins'-v 
rejected  goods,  where  it  did  not  appear  tha: ' 
sample  was  before  the  oomrt. — ^Wriwcuu. 
Charles  WilUam  Stores,  Inc.  164  N.  Y.  S.  U 

<H>  Harilr—  Unor. 

«sol056a)  (N.Y.Sup.)  In  action  for  br^ 
commisaioii  procuring  a  party  to  make  s 
as  proposed  by  defendant's  testator,  eiric^ 
of  proof  of  solvency  of  proposed  lessee.  oSti 
by  plaintiff  in  rebuttal  of  evidence  of  inwli-^ 
held  prejudicial  error. — Hutter  t.  Stokes,  W 
Y.  S.  755. 

«=3|062(4)  (N.Y.)  In  action  on  account  rrtii 
od  and  for  damages  for  breach  of  coitract.  >• 
mitted  to  jury  on  two  theories,  one  cootaliiiii'C 
erroneous  statement  of  law,  the  error  <n«  i 
harmless  where  the  verdict  did  not  sl^""' ' 
which  theoTT  it  was  rendered. — Stewart  t.  Nfl 
bury,  115  N.  E.  984,  220  N.  Y.  370. 

(J)  Ordslona  ot  Intermediate  Coarn. 

«=»IOa2(l)  ^.Y.)  upon  appeal  from  An*^ 
Division  to  Court  of  Appeals  and  to  nnr*  1 
terlocutory  judgment  overroUng  demurer  I 
complaint,  question  of  jurisdiction  of  Si^^ 
Court  is  open  for  detennination.—SaDert>nw 
Hartford  Ufa  Ins.  Co.,  US  N.  £:  Wli 
N.  Y.  363. 

«=t>l083(l)  (N.Y.)  The  tmanimons  aiEiaK] 
of  the  Appellate  Division  does  not  impxTl 
power  of  the  Court  of  Appeals  to  reriev,  wll 
the  facts  are  atipnlated  and  embodied  in  I 
findings.- International  Text-Book  Ca  v.  1m 
116  X.  E.  914,  220  N.  Y.  313.  ] 
*=>I091(1)  (N.Y.)  In  reviewing  record  to  M 
mine  whether  evidence  presented  issue  cf 
Court  of  Appeals  must  give  plaintiff  aw^ 
advantage  of  all  facts  properly  preewtfi 
of  every  favorable  inference  that  can  reif^  i 
be  drawn,  she  having  secured  verdict,  ja-  J 
whereon  was  reversed  by  Appellate 
Fagan  v.  Atlantic  Coast  Line  R.  Co.,  115  3 
704,  220  N.  Y.  301. 
«=3l091(l)  (N.Y.)  Code  Civ.  Proc  J  1^ 
to  presumption  by  Court  of  Appeals  on  tv^-^ 
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^venMI  by  tlie  Appelate  DivisiMi,  1b  applica- 
on  appeal  to  Conrt  of  Appeals  from  reversal 
Appellate  Diviiion  of  final  order  in  special 
!eeding,— Moore  v.  Vulcanite  Portland  Ce- 
lt Co..  115  N.  E.  719,  220  N.  Y.  320. 
■I09K4)  (N.T.)  Under  Code  CIt.  Pro*.  | 
8,  order  of  reversal  by  Appellate  DivisioD. 
□t  as  to  grounds  thereof,  imported  that  it 
roved  the  Ondings  of  fact  and  reversed  upon 

law.— Fagan  v.  Atlantic  Coast  Line  B.  Co., 

N.  E.  704,  220  N.  T.  301. 

1091(4)  (N.T.)  L'nder  Conat  art.  6,  S  9,  pre- 
bins  jurisdiction  of  Court  of  Appeals,  and 
e  Civ.  Proc.  S  191,  subd.  4,  limiting  juris- 
ion  of  Court  of  Appeals,  where  iurys  find- 
t  have  been  unanimously  affirmed,  Court  of 
>eal8  must  pram  me  evidence  sustained  them, 
i  Menna  v.  Cooper  &  Evans  Co.,  119  N.  E. 
.  220  N.  T.  891. 

XC.  DETE&mif  ATION  AlTD  DHFO- 
SmOH  or  OAUBE. 
(O  ModtflcAtloa. 

(153  ^.Y.Sup.)  In  acdoo  against  railroad 
injured  employtf,  Add,  that  judgment  over- 
aii  plaintiff's  demurrer  to  defendant's  answer, 

dismissing  {ilalntiGTs  complaint,  would  be 
lified  by  permitting  plaintiff  to  withdraw  his 
lurrer  within  20  da^s,  and,  as  modified,  the 
rment  would  be  affirmed.--Gorico  v.  Smith, 

N.  Y.  S.  190. 

(D)  R«T«rs«]. 

1169(10)  (N.Y.Sup.)  In  servant's  action  for 
iries,  held,  that  interlocutory  judgment  over- 
og  demurrer  would  be  reversed,  and  demurs 
sustained,  with  leave  to  plead  over.— Naud 
Sing  Sewing  Mach.  Co.,  164  N.  Y.  S.  200. 

1171(1)  (N.Y.Sup.)  Where  defendant's 
loh  of  contract  and  liability  was  clearly  es- 
lishet),  a  judgment  for  a  clearly  inadequate 
>unt  will  be  reversed  on  plaintiff's  appeal. — 
piro  V.  Mollat,  164  N.  Y.  S.  57. 
1171(1)  (N.Y.Sup.)  In  an  action  to  recover 
>eys  expended  for  corporation  while  in  its 
liny,  judgment  will  be  reversed.  In  absence 
evidence  showing  how  much  was  expended 
T  incorporation,  where  claim  covers  a  pe- 
i  before  incorporation. — Bushong  v.  Jvibur 
iry  Co.,  164  N.  Y.  S.  671. 
1177(1)  (N.Y.Sup.)  Where  verdict  should 
e  been  directed  tor  plaintiff,  and  no  motion 
-(■for  was  made,  the  case,  on  appeal  from 
ement  in  favor  of  defendant  dismissing  com- 
jit.  must  be  sent  back  for  a  new  trial,  to  be 
perly  disposed  of  by  trial  judge.— Rose  v. 
lalind  Realty  Co.,  IM  N.  Y.  S.  178. 
'1177(5)  (N.Y.Sup.)  Where  a  court  refused 
idrait  in  evidence  contracts  relied  on  by  plain- 
I,  but  allowed  defendants  to  prove  noaper- 
nance  thereof,  a  reversal  and  new  trial  will 
>rdered.— Cooper  v.  Kelly  &  Kelley,  Inc.,  164 
Y  S  828 

►  1177(9)  (N.Y.)  Where  vaUdity  of  devise  de- 
ids  upcHi  law  of  New  JeFser,  whidi  is  not 
closed  b7  record,  case  will  be  reversed  for 
r  trial  that  such  facts  may  be  developed.— 
?ker  V.  Yreeland,  115  N.  E.  989,  220  N.  Y. 


(B)  ReadltloM^  Form,  and  Bntrr  «t  Jnds- 
meat. 

«=»II84  (N.Y.Sup.)  That  the  record  does  not 
show  that  the  remittitur  was  filed  and  an  order 
entered  by  surrogate,  making  the  decision  on 
appeal  the  decision  ox  his  court,  presents  no  re- 
versible error,  and  it  will  be  ordered  filed  nunc 
pro  tunc.— In  re  Reed,  164  N.  Y.  S.  37. 

APPEARANCE. 

^24(3)  (N.Y.Snp.)  Where  defendant  served 
an  answer,  an  amended  answer,  a  bill  of  par- 
ticulars, and  admitted  service  of  plaintiff's  no- 
tice of  trial,  he  woived  the  objection  that  sum- 
mons was  not  subscribed  by  an  atttorney,  under 
Code  Civ.  Proc.  {  424,  providing  that  defend- 
ant's vcJuntary  general  appearance  Is  eQuivalcnt 
to  personal  service  upon  him,— Jaworower  v. 
Rovere,  164  N.  Y.  8.  616. 

APPLIANCES. 

See  Master  ancl  Servant,  ^^106.  108. 

APPOINTMENT. 

See  Onazdtan  and  Ward,  «s»8-27. 

APPRAISEMENT. 

See  Taution,  ^9895. 

APPROPRIATION. 

See  Eminent  Domain,  ^946-68. 

ARBITRATION  AND  AWARD. 

See  Reference. 

ARGUMENT  OF  COUNSEU 

See  Criminal  Law,  ^706,  721. 

ARREST. 

See  Ball ;  JTaLn  Imptisonmeiit ;  PrlMfM, 

■  n.  OH  GBnaiTAX.  ohakoes. 

'8='64  (N.Y.Snp.)  A  trespasser  on  premises, 
who  refuses  to  leave  when  ordered,  bat  is  guilty 
of  no  threatening,  abusive,  or  Insulting  be- 
havior, cannot  be  arrested  without  warrant  for 
disorderly  conduct,  within  Consolidation  Act, 
§  1468.— Scharsmith  v.  Knapp,  164  N.  Y.  S. 
578. 

ASSESSMENT. 

See  Hanldpal  Corporations,  <8=>406-483. 

ASSIGNMENTS. 

See  Liens,  «s>lS ;  Mechanic!^  Liens,  ^all4 : 
Mortgages,  «=9249-2C5;  New  Trial,  «=»143. 

I.  REQinSITES  Am>  VALIDITY. 
(B)  H«de  Md  Biiflalcitcr  of  AMlcBntent. 

•S=>50(1)  (N.Y.Sup.)  Statement  by  defendant, 
directing  payment  to  subcontractors  of  fund 
due,  held  not  to  create  a  valid  equitable  assign- 
ment, authorizing  suit  by  them. — Conti  v.  Rhind, 
164  N.  Y.  S.  52. 
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^=>52  (N.T.Sup.)  Where  defendant  wrote  coo- 
tractfWi  that  subcontractors  desired  payment 
from  him,  and  contractors  replied  he  mi^bt  make 
a  payment,  defendant  was  protected  io  making 
the  payment  or  in  acceptinB  the  order  in  favor 
i)f  the  8ubcontraetorB.-Oonti  V.  Bhind,  16*  N.  Y. 
S.  51i. 

IV.  ACTIONS. 

9=9|37  (N.T.Sup.)  In  an  action  by  assignee  (or 
goods  purchased  by  defendant,  AeM,  under  evi- 
dence, that  defendant  had  notice  of  assfsnmcnt 
of  account  before  paying  assimor  and  vaa  liable 
to  assieoee.— Heidelberg  v.  inein,  164  N.  Y.  S. 
170. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

Sec  Bankruptcy. 

IV.  ADBUiaSTBATION  OF  ASSIGNED 
ESTATE. 

eso229  (N.Y.Sop.)  Trusteo  for  creditors  may 
maintain,  action  under  Personal  Pn^)ertr  Law, 
S  19,  providing  that  person  who  nauoulentiy 
receives,  takes,  or  Interferes  with  personalty 
of  insolvent  is  liable  to  trustee  for  same  or  val- 
ue, etc.,  to  recover  money  transferred  in 
fraud  of  rights  of  creditors,  etc.,  without  re- 
covery of  judgment  against  insolvent  debtor. — 
Kohre  Assets  Corp.  v.  Baker,  164  N.  Y.  S. 
59T. 

Liquidating  trustee,  to  whom  assets  of  bank- 
rupt are  transferred,  pursuant  to  composition 
agreement  approved  by  bankruptcy  court,  is 
trustee  for  creditors,  and  authorized  by  Person- 
al Property  Law,  j  19,  to  maintain  action  to 
set  aside  fraudulent  transfer  by  bankrupt,  de- 
spite Bankr.  Act,  {  14. — Id. 

ASSOCIATIONS. 

See  Insurance,  «=9693;  Judgment,  «s»678: 
Trade  Unions,  <^9. 

ASSUMPSIT,  ACTION  OF. 

See  Honey  Lent;  Work  and  Labor. 

ASSUMPTION  OF  RISKS. 

See  Master  and  Servant,  «s>213-217. 


ASYLUMS. 


See  Hospitals. 


ATTACHMENT. 

See  Execution. 

I.  NATimS  AICO  OROUHDS. 

(B)  GroKBda  of  Attachment. 

^47(4)  (N.T.Sup.)  That  defendant  corpora- 
tion was  preparing  to  move  ita  business  with- 
out the  state  was  no  evidence  that  it  wag  doing 
so  "with  intent  to  defraud  its  creditors"  so  as 
to  warrant  attachment— Dickey  v.  Findeisen  & 
Kropf  Mfg.  Co.  of  New  York,  164  N.  Y.  S.  989. 


ATTORNEY  AND  CLIENT. 

708,  721;  Fletding,  ^ 


See  Criminal  Law, 

817. 


I.  THE  OFITOE  OF  ATTOBNET. 
(B)  FrIvilevM,  DlsablUtlea,  mmA  UahUl- 

tlM. 

^a26  (N.Y.Snp.)  An  attorney  at  law.  reprr 
eenting  a  client,  held  personaUy  liable  to  dtif 
investigating  company,  who  looked  up  dittn: 
title,  on  account  of  written  order  statinc  Uui 
he  personally  employed  tlie  company.  thoniA  h 
disclosed  his  principaL— l^tle  Guarantee  &  Tm 
Co.  V.  Rudershausen,  164  N.  Y.  S.  15. 

(O  9«sp«nsloii  a>d  IHafcarMcat. 

<E=338  (N.T.Sup.)  Where  an  attorney,  to  sfcurt 
release  of  client,  procured  another  to  p'tc  bai 
agreeing  to  reimhurse  her,  and  tkseafter  ntaa^ 
to  do  so,  and  caused  her  to  lose  the  amoum 
the  bond,  he  was  subject  to  disbarment— In  n 
Brandmarker,  164  N.  T.  S.  S69. 
*=»44(1)  (N.T.Sup.)  Under  facts  as  to  attom?? 
obtaining  nnprofesdonal  axreements  from  M? 
less  clients,  and  not  complying  with  order  \c. 
pajment  to  them  till  three  years  aftw:  final  sf- 
firmance,  and  after  commencement  of  di^Hf 
ment  proceedings,  and  then  only  partially.  f<(^- 
he  fihould  be  disbarred. — Is  re  Carter,  164  N-  ^- 
S.  862. 

«=>53(2)  (N.Y.Snp,)  Evidence  held  to  cstaWifl 
that  an  attorney  was  guilty  of  gross  mif^«' 
duct,  requiring  his  disbarment,  wnere  he  ntei 
money,  given  him  by  client  for  securing  a  nr* 
trial  or  prosecutinfr  appeal,  for  his  own  piir- 
posos,  and  repcatediv  broke  promises  to  icsk' 
restitution.— In  re  Walsh,  164  N.  T.  S.  553. 
«=»53(2)  (N.Y.Snp.)  Defendant  attorney  banc: 
been  convicted  In  United  States  Distria  i"mif* 
of  felony,  and  certified  copy  of  jndpnent  « 
conviction  having  been  presented  to  state  wuri 
toRether  with  petition  duly  served  upon  hirn 
will,  where  he  has  not  appeared  or  answemi, 
disbarred  under  Judipfarr  Law,  I  477.— In  n 
Kants,  164  N.  Y.  8.  900. 
«=»54  (N.Y.Sup.)  Motion  to  dismiss  disbanawt 
proceedmgs  as  violative  of  Const.  TJ,  S.  Amw' 
14,  should  be  denied;  the  supnortiof;  affidavit  t*- 
ing  T^d  of  fact  or  argument  Indicating  ism^m 
of  constitutional  rUlhts.— Id  t«  Carter.  161 N.  i- 
S.  862. 

n.  RSTAZNER  ANB  AUTBOBITT. 

«=>77  (N.Y.Sup.)  Evidence  that  inTOPtira^ 
employed  by  plaintiFs  attorneys  bad  atteoptn 
corruptly  to  Influence  witnesses  was  not  inv 
mlsdble,  on  ground  that  interviewing  of 
nesaea  and  search  for  evidence  was  not  v\t^ 
scope  of  plaintiffs  attorneys'  retainer,  w  tiu. 
if  attorneys  acted  dishonestly,  their  fraud  n>w 
not  be  imputed  to  plaintiff.— Wertbelmer  v.  >'M 
York  Rye.  Co.,  164  N.  Y.  S.  280.  I 

OOKPENSATIOlfAlID  UBN  OF  i 
ATTOBHET.  ' 
(B)  Li«B.  J 

«=»I82(1)  (N.Y.Sup.)  Attorneys  for  niiicii 
tratrix,  who  procured  her  appointment  ts  w 
porary  administratrix,  and  later  as  admii)i>3 
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with  will  annexed,  and  procared  a  surety 
pany  to  fornisb  bond,  and  assisted  in  con- 
ing the  estate's  assets  into  cash,  have  a  Hen 
n  money  of  ths  estate  fat  their  hands  for  a 
lonable  fee.— In  re  (yCoiunor's  Estate,  164 
Y.  S.  574. 

AUTOMOBILES. 

Animals,  ^s»62 ;  Master  and  Servant,  ^ss» 
iOi  Hnnidpal  Corporations,  «=»661,  705, 
)0;  R^iroadis,  «s>m 

BAGGAGE. 

Carriers.  ^»4fa.,  406.  41S. 

BAIL 

C  IN  OBIMINAI.  FBOSEOTTTIOirS. 

74(1)  (N.Y.Gen.Se88.^  Where  public  serv- 
commissiooer  is  indicted  for  bribery,  public 
cy  requires  that  case  be  tried,  and  bail  be 
discharged  unless  it  appears  tiiat  tbe  pros- 
cion  cannot  succeed,— People  v.  Wood,  164 
r.  S.  715. 

1  view  of  the  evidence,  issues,  and  probable 
;th  of  trial,  district  attorney's  recommenda- 
.  that  defendant's  bail  be  disdtarged  should 
be  approved.— Id. 

BAILMENT. 

Banks  and  Bankins,  ^119-lSO;  Carrl- 
■8,  «=3>127-150. 

»2  (N.Y.Snp.)  Where  plaintiff  left  goods  with 
Bpective  buyers  for  examination,  the  trans- 
ion  constituted  a  baiiment  for  mutual  bene- 
-Israel  v.  Thr,  164  N.  Y.  S.  50. 

»5  (N.T.Sup.)  Where  the  defendant  lessor  de- 
■lei  a  machine  to  be  used  In  finishing  silk  an- 
an  agreement  that  It  do  certain  vork,  but 
mtial  parts  were  misring,  there 'was  In  (act 
delivory.-Voland  v.  Reed.  164  N.  T.  S.  19. 

>I4(1)  (N.Y.Sup.)  In  bailments  for  mutual 
efit,  the  bailee  must  exercise  the  same  degree 
rare  as  a  prudent  man  ordinarily  takes  of  his 
1  (Eoods.— Israel  v.  Uhr,  164  N.  Y.  g.  50. 

►22  (N.Y.Sup.)  A  hiring  of  a  chattel  at  the 
!  of  a  certain  amount  per  month  is  not  by 
month,  but  for  an  indefinite  period,  and 
refore  terminable  at  tbe  will  of  either  par- 
-Karp  V.  Perry:  164  N.  Y.  S.  685. 

'31(1)  (N.Y.Sup.)  Where  bailee  is  sued  for 
ds  left  with  him  under  mutual  benefit  bail- 
Dt.  he  has  burden  of  showing  that  he  took 
uiHite  amount  of  care  of  them.— Israel  t.  Vhr, 

K  T.  S.  50. 
>33  (X.y.Sup.)  Ordinarily  whether  bailee  has 
Qciently  excused  loss  of  goods  deposited  with 
1  under  mutual  benefit  bailment  is  jury  gues- 
3.-l8rael  v.  Uhr.  104  N.  Y.  S.  50. 
n  guit  for  loss  of  goods  deposited  under  mutual 
If  tit  bailment,  e^ndcncc  that  goo<ls  disappeared 
^ing  night,  but  not  indicating  what  care  the 
lee  exerdsed,  establishes  no  defense  for  a 
y  s  considoration. — Id. 


BANKRUPTCY. 

See  Assignments  for  Benefit  of  Creditors ;  Costs, 
«»32. 

m.  ASBIONMBirT,  ADUnnSTBATZOH, 
AMD  DISTRIBUTION  OF  BABK- 
BUPT'S  ESTATE. 

(F)  Olatea  AcAlaat  and   Dlatrlb«tlon  sf 

Slatate. 

«=93fO  (N.T.Snp.)  Under  Bankruptcy  Law,  de- 
fining secured  claim  as  claim  secured  by  lien  on 

bankrupt's  property,  claim  secured  by  surety 
bond  or  Indorser  is  not  secured  claim  within  law, 
and  creditor  is  entitled  to  prove  full  amount  of 
claim  against  estate,  whether  or  not  any  part 
of  claim  has  been  paid  by  surety.— United  States 
Fidelity  A  Guaranty  Co.  v.  Carnegie  Trust  Co., 
164  N.  Y.  S.  92. 

<ea»3ie(3)  (N.Y.Sup.)  Bankrupt's  surety,  up- 
on paying  to  bankrupt's  creditors  part  of  their 
claims,  was  not  entitled  to  subrogation;  oredi- 
tors  being  mtitled  to  dividends  upon  their  entire 
claim  in  addition  to  their  rights  against  surety. 
—United  States  Fidelity  &  Guarsnty  Co.  v. 
Carnegie  Trust  Ca,  164  N.  Y.  S.  92. 

Where  trust  company,  depository  for  money  of 
bankrupt  estates,  gave  indemnity  agreement 
covenanting  to  make  good  to  surety  company, 
which  executed  bond  for  It,  moneys  which  sure- 
ty should  be  compelled  to  pay,  surety  became 
creditor  of  trust  company  to  extent  of  required 
payment;  and  its  right  to  dividend,  trust  com- 
pany bsviug  become  bankrupt,  cannot  be  im- 
paired b;  fact  that  claim  arises  on  payment  of 
deficiency  upon  another  debt  of  trust  company 
wliich  has  already  had  full  dividends.— Id.  . 

IV.  OOMPOSITIOB. 

«=»387  (N.Y.Sup.)  If  bankrupt  failed  to  com- 

ftly  with  composition  agreement  with  creditors, 
atter  would  have  action  thereon  against  him. 
— Kobre  Assets  Corp.  t.  Baker,  164  N.  T.  S. 
697. 

V.  BIGHTS.  REMEDIES,  AND  DIS- 
OHABOE  OF  BAMKRUFT. 

«=»42Bf2)  (N.Y.Sup.)  Where  a  broker  was  or- 
dered by  plaintiff  to  purdiase  stocks,  and  was 
paid  the  price,  but  never  purchased  the  stocks, 
and  converted  the  money,  and  was  diacharged 
in  bankruptcy,  his  acts  were  a  malicious  and 
willful  injury  to  plaintiff's  property,  within 
Baukr.  Act,  I  17,  and  bankruptcy  was  no  de- 
fense in  the  action  to  recover  the  money.— 
Delve  V.  Darore,  164  N.  X.  S.  608. 

BANKS  AND  BANKING. 

m.  FUBOTIONS   AND  DEAZIKOS. 

(C)  Deposit*. 

«=»M9  (N.Y.Sup.)  Belation  between  bank  and 
depositor  ia  that  of  debtor  and  creditor,  and  not 
of  agent  and  principal,  and  money  deposited  in 
bank  becomes  part  of  bank's  general  funds,  and 
in  discharging  chedcs,  acceptances,  or  notes 

SayaUe  at  it,  a  bank  pays  its  own  money  as 
ebtor,  not  Its  depositors  money  as  agent.— Gen- 
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eral  Firts  Assur.  Co.  of  Paris,  France,  v.  SUte 
Bank,  mi  N.  T.  S.  871. 

«=>l4«a)  (N.Y.Sup.)  A  commetciftl  bank  ia 
liable  as  a  matter  of  law  for  paying  a  draft 
opou  a  forged  signature.— Szwento  Juoaupo  Let 
Draugystes  t.  Manhattan  Sav.  Inst..  164  N.  T. 
S.  4^. 

«=>I48(2)  (N.Y.Sup.)  A  drawee  bank  is  liable 
in  conversion  for  cashing  a  check  upon  forged 
indorsements.— Szwento  Juoznpo  IjCI  Draugys- 
tes T.  Manhattan  Sav.  In>t,  164  N.  Y.  S.  498. 
^=>I4«(3)  (N.Y.Sup.)  It  is  not  duty  of  depositor 
to  look  for  forged  indorsements  of  payees  of 
checks,  after  return  of  such  checks  from  its 
bank.— Prudential  Ins.  Co.  of  America  v.  Nation- 
al Bank  of  Commerce  In  New  York,  164  N.  i. 
S.  269. 

A  life  insurance  company,  upon  return  from 
its  bank  of  checks  issued  in  payment  of  policy 
claims,  is  not  presumed  to  know  the  signatures 
of  payees,  and  conld  assume  that  bank  had 
ascertained  tiiat  indorsements  on  checks  were 
genuine,  as  duty  of  bank  is  not  limited  to  exer- 
cise of  reasonable  diligence.— Id. 
«=»I49  (N.Y.Sup.)  Where  a  savings  bank  gave 
a  depositor  a  check  upon  another  bank,  which 
caslicd  it  upon  forged  indorsements,  the  drawee 
bank  could  not  lawfully  charge  the  amount 
against  the  savings  bank.— Srwento  JuoKupo  Let 
Draugystes  V.  Manhattan  Sav.  Inst.,  164  N.  Y. 
S.  498. 

«s>|50  (N.Y.Sup.)  An  "overdraft"  by  a  bank 
depositor  is  in  the  nature  of  a  loan  made  at  his 
request,  and  implies  a  promise  to  pay ;  and  no 
allegation  of  such  promise  is  necessary  in  a 
complaint  upon  an  overdraft  exceeding  the 
balance  of  the  depositor's  account.— Becke*  v. 
Puller.  164  N.  Y.  S.  495. 

«=>I54(7)  (N.Y.Sup.)  In  action  by  depositor 
against  bank  for  payment  of  check  after  alleged 
notice  not  to  pay,  which  was  denied  by  bank, 
evidence  that  on  presentation  of  check  for  cer- 
tiJBcation  employ^  of  hank  had  refused  to  do 
so  because  luiyment  had  been  stopped  was  admis- 
sible.—Friesner  V.  Atlantic  Nat.  Bank  of  City 
of  New  York.  164  N.  T.  S.  136.  , 

(D)  Colleettova. 

«»I7I(6>  (N.Y.)  Where  a  Canadian  bank  sent 
note  to  defendant  bank  for  collection,  defendant 
bank  was  not  liable  to  holder  for  negligence  in 

£ resenting  note,  it  being  agent  of  Canadian 
sink.- Gilpin  v.  Columbia  Nat  Bank,  115  N. 
E.  982.  220  N.  Y.  406. 

(F)  Bxcksnce,  Honer,  8«c«rltleB,  ajtd  In- 

«=9|90  (N.Y.Sup.)  State  bank,  to  which  nation- 
al bank  paid  funds  of  fire  insurer  on  loss  draft, 
accepted  by  insurer  when  bearing  forged  indorse- 
ment of  insured,  held  not  liable  for  amount  to 
insurer.— General  Fire  Assur.  Co.  of  Paris, 
France,  v.  State  Bank,  164  N.  Y.  S.  871. 

V.  SAVTlfOS  BAITKS. 

«=a30l(l)  (N.Y.Sup.)  A  savings  bank's  delivery 
of  a  check  to  a  depositor  does  not  constitute  pay- 
ment, since,  if  the  drawee  bank  refused  pay- 
ment, the  depositor's  only  remedy  would  be 
wainst  the  savings  bank.— Siwento  Jnotupo 


Let  Draugystes  t.  Manhattan  Sav.  Inst^  16( 
Y.  S.  498. 

Where  a  savings  bank  delivered  to  a  lin 
itor  a  check  drawn  on  another  bank,  vl 
cashed  it  upon  fo^ed  indorsemoita  and 
ed  such  amount  against  the  drawer  bank.  •  i 
was  no  payment  which  prevented  the  dti^-i 
from  suing  the  savings  bank  on  the  un^ 
deposit. — Id.  | 
(S=>30l(4)  (N.Y.Sup.)  Where  by-laws  of  a 
ings  bank  provided  that  payments  made  »  f. 
sons  producing  passbooks  shonld  be  va'Jd  { 
bank  was  only  required  to  exer^^sc  reau-^iC- 
care  in  determining  the  genuineness  of 
tares  on  a  draft  when  the  bank  book  wis  i 
presented.— Szwento  Juozupo  Let  Draugrstfi 
Manhattan  Sav.  Inst.,  164  N.  Y.  S.  49S. 
<&=»306(6)  (N.Y.Sup.)  Whether  a  saving  }a 
exerciseo  reasonable  care  in  iMhing  a  in 
upon  forged  indorsements  was  a  jniy  qcettij 
where  the  draft  clerk  and  paying  teUer  ctai 
ered  the  indorsements  genuine,  upon  compaH 
them  with  the  signatures  filed  with  the  1»e1 
Sswento  Juosupo  Let  Draumtes  Manksi 
Sav.  Inst,  164  N.  Y.  S.  ^ 

VI.  XiOAB,  TRUST.  AMD  iRVftOITliE 
OOBCPAIflEa. 

«=>3I5(4)  (N.Y.Sup.)  Under  Banking  La<, 
^3,  subd.  4,  a  loan  by  an  investment  compi 
secured  by  a  certificate  issued  by  it  held  to  « 
tie  plaintiff,  after  default  in  paym»it  on  fvn 
cate,  to  judgmmt  for  the  full  amount  nf  si 
although  nearly  all  installments  on  certi^' 
bad  been  paid;  maker  not  having  right  t>«  * 
render  certificate  in  discharge  of  note  until 
installments  thereon  had  been  paid.— M'<i 
Plan  Co.  of  New  York  v.  Cohen,  164  N.  L 
162. 

BENERCtARIES. 

See  luraranee,  4s>771,  7S9. 

•  BENEFITS. 

See  Municipal  Corporations,  *=>200. 

BILL  OF  PARTICULARS. 

See  Pleading.  «=>317-329. 

BILLS  AND  NOTES. 

See  Corp(Mrati<HDs,  «3»467 ;  HoiCsafes,  «s>U 

« 

X.  REQUI8ITE8  AND  VAXIDITT. 

(D>  Aeaesitamc«. 

€=»78  (N.Y.Sup.)  Fire  insurance  compaay* 
ceptance  of  loss  draft  did  not  Kuaraotee  Il^c 
ments  nor  do  more  than  give  paper  vaJkii' 
direction  to  insurer's  bank  to  pay  to  insured ' 
der.—Oeneral  Fire  Assur.  Co.  <rf  Paris.  I* 
V.  State  Bank.  164  N.  T.  S.  871. 

TZn,  AOTXOHB. 

«=3443(3)  (N.Y.Sup.)  Where  there  Is  dc 
livery  and  transfer  of  a  note,  assi^mont  i 
transferee  is  not  essential  to  bis  righi  :  < 
thereon.— Dalrymple  T.  Sdiwartx,  101  N.  ^ 
496. 
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175  (N.T.Sap.)  In  action  on  a  note,  where 
assignment,  transfer,  and  delivery  were 
led  by  plaintiff,  denial  of  the  "assignment," 
out  denial  of  due  transfer  and  delivery,  is 
idmisBion  of  due  transfer  and  deliTery. — 
7niple  T.  Schwarts.  164  N.  T.  S.  496. 
125  (N.T.Sup.)  Maker  of  note,  sued  by  in- 
ee,  proving  agreement  with  payee  that  it 
bl  not  be  negotiated,  rigbt  of  recovery  of 
itiff.  making  no  further  proof,  is  defeated 
•r  Negotiable  Instrnmenta  Act,  |  98,  as  to 
ing  "holder  in  due  course,"  defined  by  sec- 
91.  when  title  of  negotiator  is  shown  "de- 
ve,"  defined  by  section  94. — Garone  t.  Russo 
:c  Realty  Co.,  164  N.  T.  S.  135. 
)26  (N.y.Sup.)  Evidence  held  not  to  show 
a  bank  bad  exercised  reasonable  diligence 
res(;nt  to  the  maker  a  note  indorsed  to  it 
he  depositor,  so  as  to  be  excused  from  mak- 
ictual  presentment  under  Negotiable  Instru- 
ts  I^aw,  S  142.— Cohen  v.  Chelsea  Exchange 
k  of  City  of  New  York.  164  N.  Y.  S.  75. 
i27(l)  (X.Y.Snp.)  In  an  action  on  a  note, 
native  defense  of  payment  was  not  estab- 
d  by  verbal  admissions  of  payment  resting 
y  on  testimony  of  defendants,  when  pre> 
ition  of  nonpRyment  arising  from  possesaion 
lointiff  was  fortified  by  positive  evidence  of 
layment.— Hoch  v.  Bernstein,  164  N.  Y.  S. 

i37f2)  (N.Y.Sup.)  In  an  action  on  a  note, 
h  the  maker  claimed  was  delivered  condi- 
dly,  plaintiffs  held  not  entitled  to  directed 
iet— Rub«l  V.  Honig,  164  N.  Y.  S.  219. 

BONDS. 

Bail ;  Prindpal  and  Surety. 

BOYCOTT. 

Conspiracy,  4=»8;  Injunction,  9=>101. 

BREACH  OF  THE  PEACE. 

Disorderly  Gondoet. 

BROKERS. 

Appeal,  ^1056;  Bankruptcy,  ^426. 

[.  DTTTIBS  Aia>  LIABrLITIES  TO 
PBINCIPAI^ 

5  fN.Y.Sup.)  Where  the  broker  admitted 
pt  of  the  principal's  money  for  the  pur- 
•  of  stocks,  and  demand  of  the  principal 
the  stocks,  and  his  refusal  to  surrender 
,  the  principal  was  entitled  to  ju^rment.— 
e  V.  Devere,  161  N.  Y.  S.  606. 

V.  COMPEKSATIOK  AHD  LIEH. 

9(1)  (N.Y.Sup.)  Broker,  having  produced 
liaser  able  to  buy,  and  contract  having  been 
Hi,  held  entitled  to  commissions  in  spite  of 
?ment  to  wait  for  them  until  title  passed. — 
ion  V.  Mayer,  164  N.  Y.  S.  766. 
(6(3)  (N.Y.Sup.)  Brc*er,  who  merely  in- 
icpd  future  tenant  to  renting  agent,  and 
not  bring  the  minds  of  parties  to  agree- 
.  held  not  entitled  to  commission  from  rent- 


ing agent,  though  latter  rented  to  tenant  on  dif- 
ferent terms  after  abanddnment  of  deal.— Wur- 
tenberg  v.  Bastine,  164  N.  Y.  S.  672. 
«=»58  (N.Y.Sup.)  Where  minds  of  parties  never 
met  and  essential  terms  of  lease  were  left  for 
Uter  adjustment,  which  was  never  made,  plain- 
tiffs were  not  entitled  to  commission,  never  hav- 
ing secured  a  lease  enforceable  by  action.— 
Weissman  v.  Mutnick,  164  N.  Y.  S.  825. 
^=71  (N.Y.Sup.)  A  contract  fixing  compensa- 
tion of  an  agent  to  sell  property  as  the  excess  of 
the  pnrcbase  price  over  a  stated  sum  Md  plain 
and  unambiguous,  so  that  it  could  not  be  so  modi- 
fied as  to  entitle  the  agent  to  compensation  bas- 
ed on  what  the  purchase  price  would  have  been 
If  the  tract  has  contained  the  estimated  acreage. 
-Wame  v.  White,  164  N.  Y.  S.  30. 
®»7I  Of.Y.Snp.)  Under  an  agreement  to  pay 
commissions  for  procuring  an  order  for  bronze 
work  to  be  manufactured  and  installed  by  de- 
fendant, plaintiff  is  not  entitled  to  commissiona 
on  that  portion  of  a  contract  whit^  included  ar- 
ticles not  manufactured  by  defendant,  and  as  to 
which  defendant  entered  into  a  sabcontracL- 
Naulty  V.  Gorham  Mfg.  Co.,  164  N.  Y.  S.  328. 

V.  AOTIOIVS  TOR  COHPENSATIOIT. 

«*»85(1)  (N.Y.Sup.)  In  plaintifTs  action  ior 
commissions  on  contracts,  Aeld  that,  where  on 
his  own  theory  he  was  entitled  to  no  commis- 
sions unless  he  performed  services,  evidence 
that  he  performed  no  services  with  reference  to 
certain  contracts  was.  admissible.— Naulty  v. 
Gorham  Mfg.  Co..  164  N.  Y.  8.  328. 
«=>88(1)  (N.Y.Sup.)  In  an  acdon  for  commis- 
sions on  contracts  and  orders  for  bronze  work, 
where  plaintiff  admitted  that  he  was  not  entitled 
to  payment  unless  he  perf(mned  services  in 
connection  therewith,  a  verdict  for  plaintiff  as 
to  certain  contracts  held  against  we^rht  of  evi- 
denee.— Naulty  v.  Gorham  Mfg.  Co.,  164  N.  Y- 
S.  328. 

€=»86(5)  (N.Y.Sup.)  In  action  by  broker  to 
recover  commissions  for  producing  purchaser 
ready,  able,  and  wUUna;  to  buy,  evidence  held 
to  support  verdict  for  broker.— Obalafl  t.  Men- 
delsohn, 164  N.  Y.  S.  68a 
^86(8)  fN.Y.Sup.)  In  an  action  for  an  agent's 
compensation  for  selling  land,  evidence  held  not 
to  show  that  defendants  represented  absolutely 
the  quantity  of  land  they  owned,  so  as  to  en- 
title plaintiff  to  recover  compensation  based  on 
the  contract  price,  without  deduction  for  short- 
age in  the  acreage.— Wane  t.  White.  164  N.  Y. 
S.  30. 

«=>88(1)  (N.Y.Sup.)  In  action  between  rival 
brokers  claiming  commissions,  where  testimony 
was  sharply  conflicting  as  to  whether  plaintifl^ 
or  defendants  were  efficient  cause  of  sale,  ques- 
tion should  have  been  submitted  to  jury.— 
Byrne  v.  Ginsberg,  164  N.  X.  S.  674. 

VI.  BIOHVB,  POWSBB.  AMD  UABZU- 
TIES  AS  TO  THUUD  PEBSOZCS. 

^103  (N.Y.Sap.)  Though  a  sale  made  througii 
a  broker  was  not  valid,  the  seller's  subsequent 
ratili<'ation  of  the  sale  and  admission  ox  io- 
ntiility  to  perform  will  establish  a  prima  facie 
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case  on  behalf  of  the  purchaser.— Thomas  Hen- 
derson &  Co.  T.  Baron,  164  N.  T.  S.  697. 

BUILDING  REGULATIONS. 

See  Health,  «b»83. 

BURDEN  OF  PROOF. 

See  Bvidence,  4^96. 

CANCELUTION  OF  INSTRUMENTS. 

See  Insurance,  «=»232. 

CARGO. 

See  SbiiipiDK. 

CARRIERS. 

See  Action,  «s>27,  28;  Pleading,  «a»85. 

X.   COMTKOX.  AHS  BEGin.ATI01l  or 
OOMMOH  OARRIERB. 

(A)  In  General. 

^20p2)  (N.y.Sup.)  Under  Pablic  Service 
Commission  Law,  |  49,  eubd.  7,  strpet  railroad 
within  act  held  liable  for  penalty  of  $50  to  paa- 
sentrer,  compelled  to  pay  another  fare  on  ac- 
count of  failure  of  conductor,  who  gave  him 
transfer,  to  punch  it  so  as  to  entitle  him  to  ride 
on  ear  to  which  he  transferred.— Osborne  t. 
International  Ry.  Co.,  104  N.  T.  B.  226. 

n.  CABBIAOB  OF  CKIODB. 

(F)  LOM  of  or  Injvrj'  to  Good*. 

^127  (N.Y.Sup.)  Where  the  carrier  W  the 

floods,  and  there  was  demand  and  refusal  to  de- 
iver  them,  such  facta  in  themselves  are  insuf- 
ficient to  constitute  a  conversion,  abrogatins  the 
contract  of  shipment,  and  to  render  the  earner 
liable  as  for  conversion.— Miller  t.  Taylor,  184 
N.  T.  S.  823. 

^s>l34  (N.Y.Sup.)  Evidence  hetd  not  to  show 
<rarrier*B  liab^ty  for  damage  to  machine  re<»ired 
by  it  in  strongly  made  box  and  transported  hy 
it  to  destination;  box  continuing  in  same  order 
and  condition  as  when  received.— Edwin  B. 
Stimtson  Co.  v.  Obicago,  B.  &  Q.  R.  Co.,  161 
N.  xT  S.  68. 

(H)  UMltailom  of  UaMllty. 

«S3|50  (N.T.Sup.)  Rftilroad,  which  leased  to 
manager  ot  theatrical  company  baggage  cars 
for  transportation  of  effects  used  in  theatrical 
production,  held  not  to  have  acted  as  a  common 
rarrieri  so  that  it  could  contract  against  liabil- 
ity for  neglisence.— McEeon  v.  New  York,  N. 
H.  &  a  B.  Co.,  164  N.  T.  S.  312. 

IV.  GARBZAOE  OF  FABBENOER8. 

(A)  Relation  Between  Carrier  aad  Vmm- 
■eiiKC* 

$3»247(4)  (N.Y.)  Relation  of  passenger  and  car- 
rier does  not  ordinarily  terminate  until  passen- 
ger has  reasonable  opportunity  to  alight  safely 
and  pass  from  carrier's  station  premises. — 
!<>gan  T.  Atlantic  Coast  Line  B.  Co.,  115  N.  B. 
704,  220  N.  T.  801. 


<D)  F«r*oaal  lalartos. 

«=>28l  (N.Y.)  Where  railroad,  finding  intozicit- 
ed  passenger  on  train  holding  ticket  to  p«i:' 
at  which  train  was  not  scheduled  to  stop,  in- 
stead of  ejecting  him  as  trespasser,  nndertont 
to  transport  him,  It  was  under  general  duty  to 
stop  at  bis  destination  for  time  reasonably  suffi- 
cient to  enable  him  to  alight  at  a  safe  place.- 
Fagan  t.  Atlantic  Coaat  Line  R.  Co.,  115  N. 
&.  704,  220  N.  T.  301. 

Ballroad  keli  under  special  duty  with  ressnl 
to  passenger  intoxicated  to  point  of  inBensibilit; 
to  exercise  such  care,  precaution,  and  aid  a« 
were  reasonably  necessary  for  his  safetj  Id 
leaving  train,  and  to  bestow  any  nec«ssary  oar* 
demanded  for  Us  exemption  from  injury,  thotiffa 
his  cmdition  was  aelf-iinpaMd.— Id. 

4=»3I5(4)  (N.Y.Snp.)  No  recovery  can  be  had 
on  proof  showing  an  attempt  to  enter  a  slowir 
moving  bus,  where  complaint  alleged  that  plaii- 
tiff  was  thrown  to  ground  on  sudden  startin;  ft 
bus,  which  had  stopped  to  receive  him. — Wiran' 
V.  Fiftii  Avenue  Coach  Co.,  164  N.  Y.  8.  667. 

«=»3I8(1)  (N.Y.)  Direct  or  podtive  evideot- 
that  defendant  railroad's  negligence  caused  in- 
juries to  plaintiff's  intestate  was  not  nef:ef»an 
— Fagan  v.  Atlantic  Coast  Line  R.  Oo.*  115 
B.  704,  220  N.  X.  801. 

(B>)  Co«trlb«torr    He^lveaoo  Potmb 
InJ 

«s»326  (N.Y.)  Where  railroad  accepted  intoi 
icated  passenger  for  transportation,  passenger'* 
intoxication,  when  he  was  assisted  from  tnia 
at  destination  and  negligently  left  in  dan.:trr- 
ous  situation,  was  not  contributory  ^negligeDor. 
though  he  was  negligent  in  becoming  intoxiat- 
ed.— Fagan  v.  Atlantic  Coaat  Une  R.  Co.,  115 
N.  E.  704.  220  N.  Y.  301. 

^3460)  (N.Y.)  In  administratiix'a  actva 
against  railroad  for  death  of  intestate,  eridfn'* 
held  to  justify  flsdliiff  that  rood's  nediience  i: 

putting  Intestate,  who  was  Intoxicated,  off  mr 
at  his  destination  without  sufficient  precaoii"' 
for  his  safety  waa  proximate  cause  of  dmib- 
Fagan  v.  Atlantle  Cwat  line  B.  Co^  115  X.  £ 
704,  220  N.  T.  301. 

«s>347(5)  (N.Y.Sup.)  It  is  not  necessarily  an 
act  of  negbgencc  to  att^pt  to  board  a  bIdv- 
ly  moving  car.— Wienw  v.  Fifth  Avttiae  Coact, 
Co.,  164  N.  Y.  S.  667.  ' 


(F)  BJectlon  of  Faaaenvera  and  iKtraden 

i8=»350  (N.Y.)  It  was  duty  of  passenger  to  as- 
certain before  talung  passage  on  train  wfaetler 
it  was  scheduled  to  stop  at  destiaation.  asJ 
where  he  did  not  do  so  road  might  have 
sidered  him  on  through  train,  though  holdup 
tlclcet  to  point  at  which  it  did  not  atop,  as  > 
trader  or  trespasser,  and  ejected  Um. — Fa-fl 
Atlantic  Coast  Line  B.  Co.,  115  N.  E.  TH 
220  N.  y.  301. 

^9381(4)  (N.T.)  In  administrntttx's  actid 
against  railroad  for  death  of  passenger,  put  d 
tndn  at  destination  while  intoxicated.  evid«» 
Acid  to  justify  finding  that  road's  conduct  in  n 
lation  to  intestate  wa«  negligemt.— Fagan  r.  .V 
Inntie  Coast  Un«  R.  Co.,  115  N.  E.  704,  i: 
N.  Y.  801. 
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(O)  PwueBver**  ■>eetB.  - 

3=>40l  (N.Y.Sup.)  Where  manager  of  theatri- 
:ul  company  leased  from  railroad  two  baggage 
■ars  solely  for  transportation  of  theatrical  ef- 
'<H?ts,  and  placed  therein  tronk  with  his  person- 
il  property  of  onusual  valae,  not  theatrical  ef- 
rects,  he  could  not,  for  his  fraud,  recover  for 
Qss  of  part  of  contents  of  trunk,  though  it  re- 
tulted  from  road's  negligence. — McKeon  v.  New 
STork,  N.  H.  &  H.  K.  Co.,  164  N.  X.  S.  312. 

Where  theatrical  mana^Tor  placed  trunk  con- 
:uining  personal  property  m  baggage  car  special- 
ly contracted  for  carrying  effects  of  company, 
ind  part  of  contents  was  lost^  he  could  not  re- 
cover from  railroad  at  least  $100  under  stipula- 
:ion  on  back  of  ticket  that  baggage  valuation 
A-as  limited  to  $100  for  adult,  etc.— Id. 
S=>405(2)  (N.Y.Sup.)  Manager  of  theatrical 
x>mpany  held  to  have  no  cause  of  action  against 
-ailrond,  which  transported  company  and  its 
jffectB,  for  loss  of  part  of  contents  of  trunk  be- 
onging  to  manager,  placed  in  car  with  com- 
;>any's  property;  manager  having  expressly 
igreed  to  assume  all  responsibility  for  care  of 
tooda—McKeon  v.  New  York.  N.  H.  &  H.  R. 
So..  164  N.  Y.  S.  812. 

(H)  Palace  Can  and  Sleeping  Cars. 

S=»4I3(1)  ^N.y.Sup.)  A  sleeping  car  company 
mast  exercise  same  degree  of  reasonable  care 
and  watchfulness  over  personal  effects  of  a 
passenger  and  is  egnalhr  liable  for  loss  thereof, 
(vbilc  be  is  asleep  duruig  daytime  as  when  he 
is  asleep  at  night— Robt^n*  Pullman  Co.,  164 
X.  Y.  S.  111. 

CAUSA  MORTIS. 

See  Gifts,  «=>60-80. 

CAUSE  OF  ACTION. 

!!e«  AetlMi. 

CERTIORARI. 

^ee  Taxation,  ^>49eL 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUE. 

^  Venne,  «B»ff2. 

CHARGE. 

By  telephone  companiM,  s«e  Telegraphs  and 

Telephones,  «=»3S. 
Bv  water  companlaVt  see  Waten  and  Water 

Courses.  «=9203. 
ro  jury,  Bee  Trial,  «s»191. 

CHARITIES. 

See  Hospitals,  «:»7. 

I,  CBEATIDH*  EXnTEMOB,  AMD  VA- 
XJDITT. 

»=92  (N.Y.Sur.)  Laws  1893,  «.  701,  declaring 
that  no  gift  to  charitable  purposes  shall  be  in- 


valid for  indefinitenesB  or  uncertainty  of  the  des- 
ignated '  beneficiaries,  has  no  application  to  a 
trust  to  be  executed  in  a  foreign  country.— In 
re  Crum,  164  N.  Y.  S.  149. 
«=>2I(3)  (N.Y.Sur.)  Bequest  in  will  of  testa- 
tor, dying  before  enactment  of  Lews  1893,  c.  701, 
of  remainder  of  personalty  to  "Wildenthierbach, 
Oberant  Gerabron,  Koenigrich  Wyrtemberg,  tbe 
interest  arising  from  the  same  to  be  used  for 
the  benefit  of  the  poor  of  said  place,"  held  in- 
valid  for  indetiniteness  or  uncertainty  as  to  the 
beneficiaries.— In  re  Crum.  164  N.  Y.  S.  149. 

H.  COirSTBUOTION,  ADMnratfTBA- 
TlOir,  AND  BNFOBCEMEHT. 

<&=345(2)  (N.Y.Sup.)  A  charitable  hospital  is 
liable  for  its  servant's  negligence,  except  to  its 
beneficiaries  and  patients. — \an  Ingen  v.  Jewish 
Hospital  of  Brooklyn,  164  N.  Y.  S.  832. 

A  charitable  hospital  is  liable  where  its  am- 
bulance driver  negligently  ran  over  a  person 
whilo  answering  a  city  police  call,  especially 
where  the  city  paid  it  for  sndi  services.— Id.  . 

CHATTEL  MORTGAGES. 

See  Shipping,  ^33. 


See  Fraud. 


CHEAT. 
CHILDREN. 


See  Adoption;  Guardian  and  Ward;  Infonts; 
Municipal  Corporationa,  «=»706 ;  Parent  and 
ChUd;  Villa,  ^487. 

CHOSE  IN  ACTION. 

See  ABsIgnmenti. 

CITATION. 

See  ProceM. 

CITIES. 

See  Municipal  Corporationa. 

CLAIM  AND  DELIVERY. 

See  B^levin. 

CLAIMS. 

See  Bankruptcy.  ^»8ia  816;  Oountiea.  ^ 
206;  Bxecnton  and  Adminlatratora,  «s»221. 

CLASS  LEGISUTION. 

See  Gonstitational  Law.  ^208. 

COLLATERAL  AGREEMENT. 

See  Evidence,  ^=3444. 

COLLATERAL  ATTACK. 

See  Judgnxnfe,  ^s»48&-fil7. 

COLLATERAL  UNDERTAKINGS. 

See  Guaranty. 
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COLLECTION. 

See  Banks  and  Banking,  «=»154.  171 ;  E»cn- 
tOTB  and  Admlnistrftton,  4»10»-138. 

COLLEGES  AND  UNIVERSITIES. 

See  Mandamus,  <S=»67. 

«»9  (N.Y.Sup.)  Section  339f  of  the  rnl«B  <jl 
the  regents  of  the  univerai^  of  the  state  of  New 
York,  made  pursuant  to  Education  Iaw.  {  72, 
added  by  Lawe  1913,  c.  292.  relating  to  the 
time  of  application  for  college  entrance  diplo- 
mas, does  not  in  any  way  conflict  with  the  stat- 
ute.-Caniee  v.  Finley,  164  N.  Y.  S.  305. 

The  courts  will  not  examine  into  the  wisdom 
or  reasonableness  of  a  rule  of  the  regents  of  the 
University  of  the  State  of  New  York  relating 
to  time  of  application  for  college  entrance  di- 
ploouu^  adopted  pursuant  to  statutory  autfa(Mrit7 
and  not  in  conflict  therewith.— Id. 

COLOR  OF  TITLE 

See  Adverse  PoBsession. 

COMBINATIONS. 

See  Conspiracy ;  Monopolies. 

COMMERCE. 

See  Carriers;  Shipping. 

U.  BITBJEOTS  OF  BEOtlXATIOK. 

«=>>27(1)  (N.Y.Sup.)  To  bring  a  case  within  the 
Federal  Employers'  Liability  Act  of  April  22, 
1908,  as  amended  by  Act  April  5,  1910,  defend- 
ant railroad  must  at  time  of  accident  have  been 
engaged  as  a  common  carrier  in  interstate  com- 
merce, and  the  injured  employ^  must  have  been 
employed  by  it  in  aach  commerce.— Uoag  v. 
Ulster  &  D.  R.  Co..  164  N.  Y.  S.  B29. 
«=927(6)  (N.Y.Sup.)  "Where  an  engine  of  an 
intrastate  railroad,  after  moving  freight  and 
milk  trains,  was  ordwred  to  a  certain  point  and 
then  to  another  point,  and  in  the  last  tr^  an 
employfi  was  killed,  the  employ^  was  not  en- 
gaged in  interstate  commerce  within  the  fed- 
eral Employers'  IdabUtty  Act  of  April  22,  1908, 
aa  amended  by  Act  April  5,  1010,  although  the 
frei^t  and  milk  tratui  may  have  contained  in- 
terstate shipments,  since  the  engine's  connec- 
tion with  such  trains  had  ceased.— Hoag  v. 
Ulster  &  D.  R.  Co.,  164  N.  Y.  S.  B29. 
<S=>27(7)  (N.Y.Sup.)  A  railroad  employ^,  killed 
on  his  way  to  hte  regular  assignment  on  a  switch- 
ing engine,  was  not  engaged  in  interatate  com- 
merce, within  the  federal  Employers'  Liability 
Art,  though  the  initial  work  of  the  switching  en- 
ffine  w«8  that  of  interstate  commei'ce.— Knowles 
V.  New  York,  N.  H.  &  H.  R.  Co.,  164  N.  Y.  S.  1. 
^933  (N.Y.Sup.)  The  federal  anti-tmat  stat- 
ute has  to  do  with  travel  between  states  and 
nations,  not  bttwcoi  villages  in  the  same  state, 
or  small  locaUties  near  the  boundary  linea.— 
Vcnner  t.  New  York  Cent  &  H.  R.  Go.,  164 
N.  Y.  S.  626. 

<£=:»46  (N.Y.)  A  foreign  CM^oration  giving  In- 
struction by  mail  to  an  applicant  in  New  York, 
held  engaged  in  interstate  commerce,  and  enti- 
tled to  sue  applicant  in  New  York  on  hit  con- 
tract to  pay  a  monthly  premium  for  inatractlon, 


although  it  had  not  complied  with  General 
pwaUon  Law,  |  15,  not  Tax  Law,  f  181.— In- 
tematiimal  Text-Book  Co.  t.  Tbne,  115  £. 
914,  220  N.  T.  S13. 

m.  MKAXB  AMD  METBXmU  OT  BEO- 

^=»55  (N.Y.)  Hie  power  of  a  stAte  to  exclude  a 
foreign  corporation  is  subject  to  tiie  limitation 
that  freedom  of  interstate  commerce  ia  not  to  b« 
impaired.—Intemational  Text-Book  Co.  r.  Tone, 
115  N.  E.  914,  220  N.  Y.  313. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  AND  COMMIS- 
SIONERS. 

See  Poblie  Berviee  CommisBloDi. 

COMMISSIONS. 

See  Broken,  »■  ilO  08 ;  Exeenton  and  Admin- 
istrators, It  litlO  109;  Prindpal  and  A«enl. 

«=>89. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW  MARRIAGE, 

See  EMdenee,  «S980;  Harriacc^  «»13L 

COMMON  SCHOOLS. 

See  Sehoola  and  School  Districts. 

COMPENSATION. 

See  Brokers.  «=94G-88;  Contracts.  ^2:11: 
Eminent  Domain,  «=»121~158 ;  Executors 
and  Adminlstzatora,  4a»480Hl90;  Insurancr. 
<S3=>84;  Master  and  Servant.  «=»72-80,  Ss.': 
Municipal  Corporations,  4==>162,  164;  Offi- 
cers; Principal  and  Agent.  <p3«9 ;  Schools 
and  School  Districts,  «=»l44. 

COMPETENCY. 

See  Eridenca.  ««9l48;  Wttneosaa.  «s>14a  SIM. 

COMPETITION. 

See  Trade-Marks  and  Tradfr-Names,  ^^Ta 

COMPLAINT. 

See  Indictment  and  Intomtttlon;  Pteading.  ^ 

49. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement;  Bankmptcy. 

«=>387. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfiwtion :  Paymmt;  Re- 
lease. 

«=»24  (N.Y.Snp.)  Verdtet  for  defendant,  ir 
peraoual  Injury  action,  waa  properly  directed 
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being  shown  without  contradiction  that  the 
tlement  asreement,  made  and  executed  with 
!  understanding,  had  been  (ullr  carried  out— 
irito  T.  New  Xork  Cent  &  H.  R.  B.  Co.. 
:  N.  X.  S.  79. 

COMPUTATION. 

I  Time. 

CONCURRENT  JURISDICTION. 

Court*.  «=»4S9. 

CONDEMNATION. 

Sminent  Dbmun. 

CONDITIONAL  SALES. 

Saies,  ^=>4&i,  481. 

CONFESSION. 

'  Criminal  Law,  <8=>531. 

CONFISCATION. 

War,  «s>29. 

CONFLICT  OF  LAWS. 

Tnanrance,  «=>126;  Limitation  of  Actiona, 
=»2-4. 

CONSIDERATION. 

Accord  and  SatiBfactlon,  «=>8;  Contracts, 

=>53-85. 

CONSOLIDATION. 

>  Action,  «B»S7;  Bailroada,  «»141. 

CONSPIRACY. 

■  Monopolies. 

I.  CIVIL  T.T ABILITY. 
A««B  0€Uiatlt«tliw_0<iii>plrMr  aad  Iil- 

>1  CN.T.Sup.)  In  the  civil  law,  with  few  ex- 
tions.  malice  does  not  make  illegal  an  act, 
erwise  innocent,  done  to  accomplish  a  result 
erwise  legal,  even  when  two  or  more  join  In 
act.— Justin  Seubert,  Inc.,  v.  RdB,  164  K 
S.  522. 

>8  (N.T.Sap.)  Those  acting  in  concert  to 
nr  about  a  socoadafy  boycott  and  an  nnlaw- 

ioterference  with  trade  are  engaged  in  a 
isiiiracy.— Justin  Seubert,  Inc.,  v.  Heiff,  164 
Y.  S.  522. 

Plough  to  induce  a  cigarmaker  to  adopt  la- 
of  Cigarraarlters'  International  Union  is  a 
al  object,  a  conspiracy  to  accomplish  it  by 
"fits  or  injury  to  trade  renders  the  conspira- 
8  liable  for  aaiaage8.-^Id. 

EL  ORmnfAL  BESPOlTSlBlUrr. 

CA)  OSMMa. 

930  (X.Y.Sup.)  Picketing  in  aid  of  a  strike 
not  in  itself  illegal,  and  only  becomes  so  if 
wmpanied  by   force,   violence,  trespaaa.  or 


odier  tmi 


act.— Justin  Seubert,  Inc.,  t. 
.  X.  s.  m 


CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW. 

For  Talidlty  ot  statates  relating  to  particular 
mibjectSt  see  also  the  Tarions  apednc  topics. 
Partial  invalidity  of  statutes,  see  Statutes,  <S=> 

64. 

n.  COWSTBUCTlOir,  opebatioh, 
AND  ENFOBC3E1CENT  OP  OOM- 
8TITUTIONAI.  PBOVISIOHB. 

<8=>42  (N.Y.)  Person  belonging  to  class  consti- 
tutionally covered  by  statute  cannot  raise  ob- 
jection when  enforcement  is  sought  against 
him  that  statute  is  anconatitatlonal  as  to  some 
one  dse.— Robert  Dollar  Co.  t.  Canadian  Gar  & 
Foundry  Co.,  115  N.  E.  711.  220  N.  Y.  270. 
®=»42  (N.Y.Sup.)  Where  town  supervisor  col- 
lected tax  levied  by  Conservation  Commission, 
but  refused  to  pay  it  over,  he  cannot  in  man- 
damus raise  any  conatitotional  question  as  to 
validity  of  tax;  he  being  mere  custodian  of 
fund.— Attorney  General  v.  Tanbenfaeimer,  ld4 
N.  T.  S.  OOl. 

4^48  (N.Y.)  He  courts  must,  if  possible,  give 
a  valid  rather  than  an  invalid  interpretation  to 
a  statnte.— Bobert  Dollar  Co.  t.  Canadian  Car 
&  Foundry  Co.,  115  N.  B.  711.  220  N.  X.  270. 
®s=>48  (N.Y.)  A  statute  must  be  so  construed, 
if  fairly  posraible,  as  to  avoid  not  only  the  cod- 
clusion  uiat  it  is  unconstitutional,  but  also 
grave  donbts  apon  that  score.— Tauiia  v.  Sus- 
quehanna Coal  Co.,  llfi  N.  JS.  915,  220  N.  X. 
260. 

«3»48  (N.Y.Sup.)  It  is  duty  of  courts  to  sustain 
acta  of  Leririature,  if  by  any  reasonable  inter- 

?retatl(»i  that  can  t>e  done,— Mitcliel  v.  Cropmyi 
64  N.  Y.  S.  836. 

m.  DiBTBiBimoir  of  ootebn- 

ICENTAI.  POWEBfl  AlTD 

FuironoKs. 

(B1  Judicial  Powers  nnd  Panotloua. 

(N.Y.Sup.)  Proceeding  which  has  for  end 
taking  of  testimony  regarding  alleged  wrongful 
acts  of  city  offlcera  for  publicity  and  informa- 
tion of  city  department  is  not  a  jodioial  pro* 
ceeding,  a  proceeding  wherein  there  are  pasties, 
who  have  opportunity  to  be  heard,  and  wherein 
the  tribunal  proceeds  either  to  a  determination 
of  facts  upon  evidence  or  ot  law  tipcoi  proved 
or  conceded  facts.— Mitchel  v.  Cropsey,  164  N. 
Y.  S.  336. 

Proceeding  authorized  by  Mew  Xork  CSty 
Charter,  {  1548,  authorising  justice  of  Snprem* 
Court  to  order  summary  examination  in  pub- 
lic of  any  member  of  board  of  aldermen,  etc., 
to  inquire  into  wrongful  diversion  or  miaap- 
plication  of  funds,  etc.,  is  of  judicial  nature, 
though  not'  a  judidal  procMding.- Id. 

New  York  City  Cliarter,  I  1543.  authorising 
justice  of  Supreme  Court  to  order  summary  ex- 
amination of  member  of  board  of  aldermen,  etc., 
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to  ioquire  into  wrongfal  diver8i<m  of  funds, 
etc.,  held  not  uncouatftutiona],  as  conferring 
nonjudicial  functions  on  justicea  of  Supreme 
Court,— Id. 

<S=»7Cl(l)  (N.Y.Sup.)  Purely  legislative  function 
cannot  be  cast  on  oourtB,  Cot  to  do  so  would 
violate  provision  of  OouBtitatton  Testing  legis- 
lative power  in  senate  and  assembly  and  execu- 
tive power  in  (?ovemor. — Mitchel  v.  Gropsey, 
164  N.  Y.  S.  336. 

^70(3)  (N.T.Sup.)  The  wisdom  of  departing 
from  Uie  established  custom  of  not  issuing  final 
judgments  upon  affidavits,  as  Ifl  partly  done  in 
the  li<iuor  tax  law  authorizing  injunctions 
against  iUcRal  traffic  In  liquor,  etc.,  is  matter 
for  the  Legislature,  and  not  the  courts,  to  de- 
cide.—In  re  Kohn.  164  N.  Y.  S.  988. 
$=»72  (N.y.Sup.)  Purely  executive  function 
cannot  be  cast  on  courts,  for  to  do  so  would 
violate  iHnVisitHi  of  Constitation  resting  legis- 
lative power  in  senate  and  assembly  and  execu- 
tive power  in  Governor.— Mitchd  v.  Cropsey, 
164  N.  Y.  S.  386. 

IX.  PRIVILEOES  OB  IHMUKITIEB, 
AND  CI.ASa  LEaiSXJlTIOlT. 


XI.  DUE  PBOOESS  OF  I^W. 

«s>2SI  (N.Y.Man.Ct.)  Under  Const,  art.  1,  | 
6,  no  peraon  can  be  derived  of  property,  nz- 
cept  ap<m  process  issued  oat  of  a  court  of  comr 
potent  junadictitniw— Olucksman  v.  Board  of 
Education  ot  City  of  New  York.  164  N.  Y.  S. 
361. 

4=9280  (N.Y.Sup.)  Forest.  Fiah,  and  Oanw 
Law,  I  35  et  seq.,  authorising  acquisition  of 
lands  for  Adirondack  Park,  and  authorizing  a[>- 
I»opriation  in  advance  of  oompensation,  is  not 
QBConstitutionalt  as  providing  for  taking  of  pri- 
vate property  for  ptdiUc  uses  without  due  pro- 
cess of  law.— People  t.  Fisher,  164  N.  Y.  S.  125. 
<S=»308  (N.Y.Mun.Ct.)  Greater  New  York 
Cbartn',  t  149i  M  amended  by  Laws  1912,  c. 
398,  being  in  effect  a  statute  of  limitations,  does 
not  provide  due  process  of  law.  and  is  therefore 
void.— GlucMman  v.  Board  of  Education  of  City 
of  New  York,  164  N.  Y.  S.  351. 

CONSTRUCTION. 

See  Damages,  ^78.  81;  Deeds,  «S9>99;  In- 
Bunnce,  «s»726:  Sales,  «3>61;  Statutes, 
«=9l81-241;  Wills,  ^>4S&-6S7. 

CONTEMPT. 

See  Divorce,  «=»268. 

I.  AOT8  OB  COHDfTCT  COM Bl'lTU  TUCQ 
OONTEBCPT  OF  OOUBT. 

«=>20  (N.Y.Co.Ot.)  Under  Code  Oiv.  Proc.  f 
2457,  contempt  of  court  may  not  be  predicated 
i]pon  anything  except  violation  of  specific  di- 
roction  of  judge  or  referee,  personally  deliv- 
ered to  respondent— J<»tes  v.  Bettig,  164  N.  Y. 
S.  730. 

«=a26  (N.Y.Go.Ct.)  Motion  to  punish  defend* 
ant  for  contempt  for  Us  failure  to  appear  at  ad- 


journed examination  will  be  denied,  vlim  i: 
did  not  appear  from  record  that  referee  Wp- 
er  adjourned  proceeding  to  date  fixed  h;  tb 
debtor's  stipulation  for  appearance,  waiviar  * 
rpction  to  appear. — Jones  v,  Rettig,  IGt  li.  I.S- 
730. 

CONTINUANCE. 

See  Action,  4=»68,  69. 

CONTRACTS. 

See  Accord  and  Satisfaction;  Actim, 
28 ;  Alteration  of  Instrumrats ;  AsacBnal': 
Bailment;    Bills  and  Notes;   Carriers.  ^ 
150;  Compromise  and  Settlement;  Coventia: 
Frauds,  Statute  of;  Guaranty;  H^sb8n^l^^ 
Wife,  «»2S;   Indemnity;  Infants. 
Injunction,  ^»136  ;   Insane  Persons. 
73:  Insurance,  «=3711.  726;  Uens;  Mrrtu 
ics'  Liens;  Money  Lent;  Mortgages:  Mw- 
ipal  Corporations,  «=>354.  374;  Nov«t**: 
Partnership;  Payment  ;*  Prindp^  and  Afn* 
«=>101 ;    Principal   and   Surety ;  Relfi»: 
Sales;  Specific  Performance;  Telegraphs 
Telephones,  ^S2;   Vendor  and  PukIimb; 
Work  and  Labor. 

I.  BBQUiaiTiai  AHD  VAUBOl. 
(A)  Katnre  wmA  Bsseatlala  !■  G«wi^ 

*»9(2)  (N.Y.Sup.)  A  contract  fuUy  eiw>H 
by  an  employ^  is  not  too  uncertain  in  term;  ^ 
enforcement,  because  the  exact  amount  ur 
piUd)  in  addition  to  salary,  for  coal  and  tMO- 
cal  aervicea,  is  not  stated,  where  toA  ibki; 
can  be  readily  ascertained.— B«s«ndial  r.  ld-: 
ed  Statea  Paper  Co..  164  N.  T.  8. 12L 
«S9|0(1)  (N.Y.Sup.)  Inn  contract  by  whidii^! 
fendant  agreed  to  lease  to  plaintiff  a  mtSant 
do  certain  work  on  silk,  and  plaiotiff  tptti  i< 
take  and  keep  the  machine  for  one  y*"-,*^: 
waa  mntnality  of  con^deratioii,  since  pwo"',' 
freedom  of  action  was  limited.— Volaad  v.  Bff£. 
164  N.  T.  S.  19.  j 

^lOtt)  (N.Y.Sup.)  Contract  whe«t'J,I^i 
tiff  promised  to  collect  revenues  derived  nea| 
indorsements  of  merchandise  from  aalw. 
from  licenses,  to  pay  costs  of  coUeetiwi  oBtf- 
his  half,  and  to  account  for  other  hUf  to  De- 
fendant each  month,  held  void  for  Uck  of  an 
tuallty.— Wood  v.  Lucy,  Lady  Duff-G«d<a.  1« 
N.  Y.  S.  676. 

tB)  Pnrtle*.  Pfoy mmti  ; 

«=a28(3)  (N.Y.Sup.)  Evidence  Mi  inanfflfifl?' 
to  support  findings  for  plaintiff  in  suit  ^- 
leged  oral  contract  by  defendant  to  paj  tan^^ 
due  on  plaintifTs  mechanic's  Hen  co^'H'^L 
evty  owned  by  others.— Caaolaro  <  *i» 
N.  Y.  S.  70B. 

I 

(D)  OoaKtd«vMl«a> 

«=»63  (N.Y.Sup.)  Mere  inadequacy  npw 
side  of  the  contract  Is  not  of  ItMif  enoip  t 
vitiate  It— Voland  v.  Beed,  164  N.  Y.  8. 19. 
«S3M(1)  W.Y.Sup.)  Surrender  of  rirtts  >■ 
creditor  of  corporation  was  good  coondent*^ 
for  agreement  of  defendant,  wbow  dec(M«  ^ 
ther'a  estate  was  interested  In  a»ponv"> 
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xe  np  indebtedness  of  company  on  bebaU  of 
:a.te  id  shape  of  five  note«.-^FTOude  t.  Fleiach- 
inn.  164  N.  T,  S.  1008. 

=>&S  (N.Y.Sup.)  Oontract  whereby  plaintiff 
[>mised  to  collect  revenues  derived  mm  in- 
rasements  of  merchandiBe,  from  saleB.  and 
>m  licensee,  to  pay  costs  of  collection  out  of 
s  half,  and  to  account  for  other  half  to  de- 
idant  each  month,  held  void  for  lack  of  con- 
leration. — Wood  v.  Lacy,  Lady  DufC-Gordon, 
4  X.  T.  S.  676. 

(ID)  Talldltr  of  AMSBt. 

=>92  CN.Y.Sup.)  Contract  executed  by  one  of 
isound  mind  will  be  set  aside,  where  its  exe- 
itlon  was  so  connected  with  one  of  hia  de- 
sions  as  to  prevent  his  exercimng  a  rati<»iai 
olation  with  reference  thereta— Aikens  v. 
Dberta,  1&4  N.  Y.  S.  902. 

=»97(1)  (N.Y.Sap^  Party  to  contract,  having 
■al  agreement  for  eanceUation,  should  he  sell 
s  btisinesas,  held  not  precluded  from  defending 
rtioQ  on  the  contract  on  the  ground  of  fraud, 
hen  tier's  agent  omitted  cancellatioD  clause 
om  writiiig,  tnoufch  he  did  not  read  the  con- 
act. — Outcault  Advertising  Go.  v.  Stratton, 
54  N.  Y.  S.  792. 

n,   CONSTBUOTION  AXD  OPERA- 
TION. 
(B)  Parties. 

=»I79  (N.Y.Sup.)  When  defendant,  whose  de- 
based father's  estate  was  interested  in  corpora- 
«n,  wrote  its  creditor,  "I  have  taken  it  upon 
lyself  to  settle  tht  question,  and  have  decMed 
)  take  up  this  loan  myself  on  behalf  of  the 
state  in  shape  of  five  notes,"  he  offered  to  take 
t-er  loans  and  give  his  own  notes,  not  to  give 
itate'a  not«k— Fronde  t.  Fleiscbmann,  161  N. 
.  S.  1003. 

(C)  9abfeot-MK«t«r. 

=»I99(1)  (N'.T.Sup.)  Plumbing  specifications, 
squiring  plaintiif  to  connect  present  sewer  in  a 
ertain  manner  "as  shown  on  plan,"  and  that 
nything  on  the  plans  should  be  done  without 
xtra  charge,,  required  underground  sewer  con- 
ectiona  wnere  Uie  plans  so  indicate,  although 
cfendant^s  existing  sewer  was  several  feet  above 
round. — John  T.  Woodruff  &  Sous  v.  Lembeck 
:  Betz  Eagle  Brewing  Co.,  164  N.  Y.  S.  594. 

!=>I99(2)  (N.Y.Sup.)  Provision  of  building 
outract  that  changes  therein,  increasing 
mount  of  work,  should  not  be  made,  unless 
overed  by  "supplemental"  written  contract,  is 
he  equivalent  of  the  ordinary  case  of  extra 
rork,  and  changes  made  are  to  be  taken  as 
aade  in  pursuance  of  original  contract. — ^lin- 
tsin  Nat.  Bank  t.  John  Felrce  Ca,  164  N.  Y. 
J.  421. 

{Di  Plae*  and  Timet 

B=»2I4  C^.Y.)  Where  an  entire  contract  is 
nade  to  perform  wotfc  without  agreement  as  to 
time  or  manner  of  payment,  the  wort;  must  be 
lubstantially  perfumed  before  payment  can  be 
iemanded.— Stewart  T.  Newbury.  115  N.  EL  084, 
220  N.  Y.  379. 


fF)  ConyeMsatlOK. 

«=>23l(2)  (N.Y.)  Subcontractor  on  Job  of  ex- 
cavation for  city  did  not,  by  implication  of  law, 
succeed  to  rights  of  contractor  to  be  paid  for 
removal  of  flagstones  as  for  excavatiw,  and  to 
own  flagstones  after  removal.— Di  Menoa  v. 
Cooper  &  Evans  Co..  116  N.  E.  093,  220  N.  Y. 
391. 

m.  KODIFIOATIOR  AND  MERGER. 

«8=»245(2)  (N.Y.Sup.)  In  order  to  substitute 
writt«i  contract  for  oral  contract,  writings 
must  be  complete.— Ballard  v.  ffreidt^tg,  IM 
N.  Y.  S.  B12. 

T.  PERFORMANCE  OR  RREACH. 

«=327S  (N.Y.Sup.)  Borrower's  contract  held  to 
bind  him  to  repay  the  loan  In  any  event,  though 
on  additional  bonus  was  contingent.— Diehl  v. 
Becker,  164  N.  1.  S.  920. 

«=»282  (N.Y.Sup.)  Where  plaintiff  agreed  to 
make  garments  satisfactory  to  defendants,  he 
could  not  recover  without  proof  that  they  were 
satisfactory,  upon  the  theory  that  defendants 
should  have  been  satisfied  with  them. — Seltless 
V.  Goldstein,  164  N.  Y.  S.  682. 
4==>288  (N.Y.Sup.)  Provision  of  contract  for 
building  for  lump  sum  that  payments  will  be 
made  monthly  on  certificate  of  architect  to  ex- 
tent of  85  per  cent,  is  for  payment  monthly  of 
85  per  cent  of  architect's  estimated  value  of 
work  done  that  month.— BritiDb-Amerlcan  To- 
bacco Co.  V.  United  States  Fidelity  &  Guaranty 
Co.,  164  N.  Y.  S.  406. 

*=>299(2)  (N.Y.Sup.)  Where  contract  for  wa- 
terproofing building  required  contractor  to  sub- 
mit materials,  delay  of  few  weeks,  testing  the 
material,  held  within  contemplation  of  contract, 
so  that  owner  was  not  liable  for  consequent 
damages.— W.  L.  Waples  Co.  v.  State,  164  N. 
Y.  S.  797. 

Where  contract  for  cleaning  and  waterproof- 
ing statehouse  required  completion  within  speci- 
fied time,  and  delays  were  caused  by  suspension 
<^  work  to  permit  holding  a  trial,  state  Aeld 
liable  to  contrAetor  for  any  low  caused  by  inch 
delay. — Id. 

«c»3l3(2)  (N.Y.Sup.)  If  one  party  to  contract 
repudiates  it.  other  is  entitled  to  rescind  and 
sue  for  aecniing  damages.— Modem  Hat  Worki 
V.  liberal  Trading  Co.,  164  N.  Y.  S.  622. 
«s>3l9(l)  (N.Y.Sup.)  Defendant,  ordering  title 
to  land  examined,  held  liable  to  title  examining 
company,  which  agreed  to  iftsue  a  policy  of  In- 
surance if  it  approved  the  title,  though  no  pol- 
icy of  insurance  was  Issued.— Title  Gnarantee 
&.  Trust  Co.  V.  Rudershausen,  164  N.  Y.  8.  15. 

VI.  ACTIONS  FOR  BREACH. 

«=>327(1)  (N.Y.Sup.)  In  an  action  founded  on 
a  contract  to  which  plaintiffs  were  not  a  par- 
ty, bnt  which  tbey  claimed  was  made  for  their 
benefit,  they  cannot  recover  without  proof  of 
demand  upon  defendant  and  refusal  by  defend- 
ant—Newman T.  Bradley  C(mtractiiig  Co.,  164 
N.  Y.  S.  757. 

«=3332(3)  (N.Y.Sup.)  Where  one  partr  to  a  con- 
tract repudiates  it  before  the  time  of  perform- 
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aoce,  there  fa  an  antiapatory  breach,  renderinc 
unnecessary  in  the  other  party's  action  the  af 
legation  o(  readiness  to  perform.— Siegel  t. 
Montgomery  Ward  &  Co.,  164  N.  Y.  S.  252. 

In  action  for  defendant's  alleged  breach  of 
contract  to  permit  plaintiffs  to  make  certain 
garments  for  defendant,  complaint  failing  to  al- 
lege readiness  to  perform,  in  the  absence  of 
averment  that  the  defendant's  refusal  to  permit 
performance  did  not  antedate  the  time  for  per- 
formance, was  in8offi<nent.~Id. 

<g=»332(3)  (N.Y.Sup.)  Where  one  party  to  con- 
tract repudiates  it,  other  party,  suing  to  re- 
scind, is  not  required  to  allege  tender.— Hodnti 
Hat  Works  Lilieral  Trading  Co..  164  N.  Y. 
S.  622. 

«=»337(2)  (N.Y.Sup.)  Alleftations  of  breach  of 
written  contract,  which  entitles  innocent  party 
to  nominal  damafccs,  are  sufiicient  as  against 
oral  demurrer.— Modern  Hat  Works  v.  Liberal 
Trading  Co..  164  N.  T.  S.  622. 

«=>349(3)  (N.Y.Sup.)  Where  defendant  K.  had 
sublet  a  ccmtract  to  defendant  L.,  who  sublet 
to  plaintiffs,  contracts  between  L.  and  plain- 
tiffs were  admissible.— Cooper  t.  Kelly  &  Kel- 
ley.  Inc..  164  N.  Y.  8.  828. 

CONTRADICTION. 

See  WitneMes,  «=»380. 

CONVERSION. 

See  Trover  and  Conversion. 

CONVEYANCES. 

See  Assignments;  Assignments  for  Benefit  of 
Creditors r  Deeds;  Mortgages. 

COPYRIGHTS. 

See  Xdterary  Property,  4=39. 

CORPORATIONS. 

See  Banks  and  Banking;  Carriers;  Colleges 
and  Universities;  Counties;  CV>Drta,  ^==>8, 
188;  Insurance,  4=>35:  Monopolies,  4=>30; 
Muiiicipal  Corporations ;  Physicians  and  Sur- 
geons, ;  Public  Ser\-ice  Commissions ; 
Railroads;  Street  Bailroads;  Telegraphs  and 
Telephones;  War,  ^»11;  Waters  and  Wa- 
ter Ooursee. 

IV.  CAPITAI.,  8TOOX,  AMD  DIVI- 
DENDS. 

(E!)  Itttereat,  Dividends,  and  ITcw  Stock. 

^»I52  W.T.Sap.)  Under  a  contract  providing 
that  on  death  of  any  stockholders  stock  should 
become  property  of  corporation  and  was  to  be 
paid  for,  etc..  and  that  dividends  declared 
should  be  divided  between  survivors  and  repre- 
sentfitives  of  deceased,  held,  that  an  action 
would  lie  to  compel  directors  to  declare  a  divi- 
dend from  profits  before  stock  of  deceased  was 

Said  for.— Kassel  v.  Empire  Tinware  Co..  164 
r;  Y.  S.  1033, 


V.  MXMBEBM  AMD  STOCKHOXDBBa. 
(A>  lUi^to  and  LlmbUmea  aa  te  Cor- 
VOratfon. 

^182  (N.Y.Sup.)  Generally  the  owner  of  aB 
the  capital  stock  of  a  corporatim  does  not  tfwn 
the  prwerty  of  the  cotpwation.— Venno-  t.  New 
York  Cent  &  H.  B.  R.  Co.,  IM  N.  Y,  S.  e28. 
«»I89(6)  (N.Y.Sup.)  Where  a  stoekbolder  had 
held  stock  in  the  New  York  Central  &  Hudscn 
River  Company  since  1907,  and  in  the  Hldiipin 
Central  since  19<M,  he  was  barred  by  his  lachn 
acquiescence,  or  ratification  from  first  BBsertins 
m  1914  that  the  New  York  Central  *  Hndsan 
River  Railroad  Company  bad  exceeded  its  pow- 
ers in  purchasing  the  stock  of  the  Lake  Shore 
or  Michigan  Central.— Venner  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  164  N.  Y.  S.  620. 

(B)  Meettava. 

«=^I98  (N.Y.Sup.)  Where  a  voting  trust  of 
corporate  stock,  by  which  parties  agreed  to  de- 
posit stock  for  certain  period,  was  extended  sev- 
eral times,  but  one  party  sought  to  withdraw  hii 
stock,  moving  affidavits  to  mjoin  withdrawal 
are  insufflcient  to  show  agreement  to  an  exten- 
sion.—Waters  v.  De  Monln.  164  N.  Y.  8.  S2. 

(D)  X4abllttr  tow  Covpovato  Debte  mm* 
Aets. 

^225  (N.T.Sup.)  Under  Stock  Gorporatina 
Law,  8  20,  stockholder,  who  with  knowled^  and 
consent  of  board  ot  directors  borrowed  from 
corporation  on  note,  no  part  of  which  had  betn 
paid,  was  llaUe  for  amount  of  loan,  with  in- 
terest, to  judgment  creditw  suinf  for  account- 
mg.— Hei^y  &  Oo.  T.  O.  &  Duncan  Co^  164 

VI.  omoEBs  Airp  agents. 

CD)  LliAlUtr  far  CJarpMTMe  Oafcta  aa« 
Aeta. 

^333  (N.Y.Sup.)  Directors  and  atockholden 
of  corporation  organized  to  import  and  sell  lacrs 
oould  Dot,  as  against  creditors,  authorise  them- 
selves to  use  Its  funds  in  cotton  spocnlatioo 
without  accountability.  In  event  of  Iobb,  to  judg^ 
ment  creditors,  under  General  Corporation  Law. 
§8  00,  01,  and  section  Ola.  as  added  by  I^ws 
1013,  c.  633.— Hemaley  &  Co.  v.  C.  O.  Donoan 
Co.,  164  N.  Y.  S.  282. 

«=>333  <N.Y.Sup.)  Under  Stock  Corporation 
Law,  §  66,  making  directors  receiving  corpora- 
tion property  liable  to  corporate  creditors  to 
the  "full  extent  of  any  loss,"  a  credittw  can 
recover  only  his  pro  rata  sliare  of  corporate 
assets  as  they  exLited  before  the  fraudulf-nt 
transfer.- Trustees  of  Masonic  Hall  and  Asylum 
Fund  V.  Fontana,  164  N.  Y.  S.  370. 

<g=»340(2)  (N.Y.Sup.)  Under  Stock  Corpora- 
tion Law,  §  C6,  prohibiting  certain  transfers  to 
officers  of  an  insolvent  corporation,  a  corporate 
creditor  can  recover  from  transferee  officer  only 
debts  due  at  date  of  frandulrat  tranrf^.— 
Trustee  of  MeaiHilc  Hall  and  Asvlum  Fond  v. 
Fontana.  IW  N.  Y.  S.  870. 

«»36t  (N.Y.Sup.)  The  transactions  at  a  cor- 
porate meeting,  if  no  minutes  were  preserved, 
may  be  proved  by  any  one  who  was  present  and 
can  recall  them  from  memory*  or  by  aid  of  notes 
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:a.keii  bj  Um  at  timc^Edwaxd  IHtIr,  Ine^ 
r.  Adler,  164  N.  T.  S.  65. 

VII.  CORPORATE  POWERS  AJTD 
LIABH/ITIES. 

CA}  Bxteat  and  Blxer«il»e  •!  Powam 
GcnanU. 

8=>370(1)  (X.Y.Sup.)  Plaintiff,  a  creditor,  aeH- 
.aK  laces  and  aets  to  corporation  organizied  to 
>iii|iurt  and  Hell  laces,  or  for  any  other  bueinese 
A-liich  might  be  earned  on  in  connection  there- 
vith,  had  riftht  to  expect  that  it»  fuadB  would 
uumI  in  its  lace  business,  or  a  business  of 
{imilar  chnracter.— Hemsley  &  Co.  v.  C.  C.  Dnn- 
•an  Co..  164  N.  Y.  S.  282. 

B)  Reipreacntatloit  of  CorporatloD  Of- 
llaera  shiI  Asenta* 

S=>398<])  (X.Y.Sup.)  Corporation  stockholders 
■aiinot,  in  absence  of  authority  conferred  by 
:he  corporation,  bind  it  on  an  employment  con- 
met. — HarriaoQ  v.  Eepetti,  Inc.,  164  N.  Y.  S. 
i57. 

J=»399(7>  (N.Y.Snp.)  Purchaser  o(  automobile 
rom  defendant  corporation  held  to  have  had 
icht  to  assume  that  person  in  corporation's  of- 
ice,  with  whom  he  dealt,  was  an  aj^ent,  with 
luthority  to  act  for  corboration.— Sherman  v. 
Luto  Bankers.  Inc.,  164  N.  Y.  B. 


<D)  Contrmeta  amA  X»debtcdncs«. 

^»467  (N.T.Sap.)  A  note  rigned  by  mercantile 
corporations  as  comaker  with  borrower  held  not 
■nforceable  ajminst  such  corporationB  without 
iroof  of  authorization,  or  receipt  of  proceeds,  or 
if  estoppel.— Morris  Plan  Co.  ol  New  York  t. 
Sdelman,  164  N.  Y.  S.  lafL 

EX.  DlSSOLVTXOir  AXD  TORFEITUBB 

OF  nuuroHHE. 

!t=>608  (N.Y.Sup.)  At  end  of  term  for  which  it 
k-as  incor^rated,  a  corporation  ceased  to  exist, 
iod  no  adjudication  of  a  coart  was  necessary  to 
erminate  its  corporate  existence.— In  re  Vried- 

nan,  104  N.  Y.  S.  892. 

p=>G29  (N.Y.Sup.)  On  expiration  of  term  of 
orporate  life  of  a  corporation,  its  property  was 
ested  in  its  directors  aa  trustees  for  the  own- 

TB  of  its  stock,  subject  only  to  the  payment  of 

retlitors'  claims.— In  re  Friedman,  164  N.  Y. 

1.  tiUXi. 

Xn.  FOREIOH  COBPOBATION8. 

^641  (N.Y.)  Code  Civ.  Proc.  §1  1780,  432, 
re  not  unconstitutional  in  so  far  as  they  at- 
einpt  to  confer  jurisdiction  on  the  courts  of 
his  state  over  foreign  corporations  doing  busi- 
psft  here  within  the  tneaning  of  "doing  busi- 
ie»s"  as  used  in  section  1780,  subd.  4.— Tauza 
.  Sna^hanna  Coal  Co.,  115  N.  E.  915,  220 

^642<1)  (N.Y.)  Business  may  be  safflcient  to 
nbj^t  a  foreign  corporation  to  procens,  and  yet 
nsufficient  to  require  It  to  take  out  a  license. 
-International  Text-Book  Go.  T.  1<me.  Ufi  N. 
C  014.  220  N.  Y.  313. 


«aB642(l)  (N.T.)  Tranuetion  of  a  foreign  cor- 
poration insufflcieDt  to  make  out  the  transac- 
tion of  business  within  tbe  meaning  of  Gmeral 
Corporation  Law,  |  15,  may  be  snfflcient  to 
bring  the  corporation  witUn  the  state,  so  as 
to  render  it  amenable  to  iHroceas.~Tanaa  v. 
SuflGuehanna  Coal  Co.,  116  N.  E.  016,  220  X. 
Y.  2S9. 

•^3642(4)  (K.Y.)  A  Peivisylrania  corporation 
having  an  office  in  New  York,  and  regularly 
obtainuK  orders  there  for  sliipment  from  the 
home  office,  held  to  be  "doing  business"  in  New 
York  within  meaning  of  Code  Civ.  Proc.  |  1780, 
subd.  4,  to  an  extent  that  authorized  service  of 
process  upon  its  sales  agent  there.— Tauza  t. 
|u^uehasna  Coal  Ca,  115  N.  E.  915,  220  N. 

^661(2)  (N.Y.Snp.)  Under  Code  av.  Proc  f 
1780,  where  contract  in  salt  was  made  wltbin 
state,  and  defendant  foreign  corporation  had  for 
many ,  years  been  doing  business  within  state, 
with  authority  so  to  do,  state  courts  bad  juris- 
diction of  actiw  on  contract,  though  plaintiff 
fofeign  corptwation  bad  never  procured  author- 
ity to  do  business  in  stata.— Barn^  ft  Smith 
Car  Co.  T.  E.  W.  Bli«  Co.,  164  N.  T.  S.  800. 

<S»>665<8)  (N.Y.)  An  action  in  this  state 
against  a  foreign  corporation  does  not  fail  be- 
cause the  canae  of  action  sued  npon  had  no  re- 
lation in  its  origin  to  tbe  bnslneaB  bcse  trans* 
acted.— Tauza  v.  SusquehaBna  Coal  Co.,  lUf  N. 
E.  915,  220  N.  Y.  259. 

«s>6680S)  (K.Y.)  A  foreign  corporation's  sales 
agent  having  an  office  in  this  state,  and  power 
to  direct  salesmen  and  clerical  asBistanta  here, 
is  a  "managing  agent"  witiiin  Code  Civ.  Proc. 
S  432,  subd.  3,  providing  that  if  service  of  mo- 
cess  cannot  be  nad  npon  officers  mtntionea  in 
snbdivi^on  1,  it  may  be  made  npoa  manailnK 
agent.— Tausa  v.  Suaqnebanna  Coal  Co.,  115 
N.  E.  916,  220  N.  YTSiSO. 

«=9668(7)  (N.Y.)  Code  Civ.  Proc.  (  432.  subd. 
1,  providing  that  personal  service  of  summons 
upon  defendant  foreign  corporation  must  be 
made  by  delivering  copy  within  state  to  presi- 
dent, vice  president,  etc.,  does  not  authorize 
service  oo  foreign  corporation  not  doing  busi- 
ness in  state  simply  because  it  is  possible  to  find 
one  of  its  offices  temporarily  within  Rtatc. — 
Robert  Dollar  Co.  v.  Canadian  Car  &  Foundry 
Co.,  115  N.  B.  711.  220  N.  Y.  270. 

*=>672(7)  (N.Y.Snp.)  Bar  of  Oeneral  Corpora- 
tion Law,  i  IS.  providing  that  no  foreign  cor- 
poration doing  business  in  state  shall  maintain 
any  action  therein  upon  any  contract  made  in 
the  state,  unless  It  shall  nave  first  procured 
certificate  anthorizing  it  to  do  baaincss,  must 
be  pleaded.— Barney  &  Smith  Car  Co.  v.  E.  W. 
Hliss  Co.,  164  N.  Y.  S.  800. 

Defendant  foreign  corporation,  sued  by  plain- 
tiff foreign  corporation  on  contract  made  in 
state,  could  waive  right  to  object  that  plaintiff 
was  unauthorized  to  do  business  in  state,  and 
such  waiver  was  made  by  defendants  disclaim- 
ing any  intenti<m  to  move  for  dismissal  for  lack 
of  jurisdiction  and  waiving  any  right  to  inject. 
— Id. 
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COSTS. 

See  Appeal,  ^936. 

I.  MATURE,  OBOTTITDS,  AWD  EXTEITT 
OF  RIGHT  IN  OEHEBAI.. 

^=932(1)  (N.T.Sup.)  By  express  provision  of 
Municipal  Court  Code,  i  165,  where  defendant 
obtained  a  judgment  unaer  the  defease  of  bank- 
ruptcy, he  was  not  entitled  to  a  judjnnent  for 
costs.— Delve  t.  Devere.  164  N.  T.  S.  608. 
«&s»42a)  (N.Y.Sup.)  Muoicioal  Court  Code.  S 
81.  relatituc  to  t^der.  modifies  in  Munlcioal 
(Courts  the  provisions  of  Oode  Civ.  Proc.  SS  731- 
734.  made  applicable  to  such  courts  hy  Munic- 
ipal Court  Code,  {  15,  as  to  the  right  of  defend- 
ant to  recover  costs,  where  tender  is  made. — 
Wagman  v.  Balcst.  164  N.  Y.  S.  2& 
<8=>42(3)  (N.Y.Sup.)  t'nder  Municipal  Court 
Code,  f  81,  plaintiff  is  entitled  to  recover  costs 
against  a  defendant,  who  tendered  the  amooot 
due  before  suit  was  brought,  but  did  not  keep 
bis  tender  sood,  and  after  suit  deposited  in  court 
only  the  amount  du«^  without  the  costs  then  ac- 
crued.—Wagman  T.  Bakst,  1&4  N.  Y.  S.  28. 
^42(3)  (N.Y.Sup.)  Where  defendant  paid  into 
court  rent  claimed,  with  costs,  under  Municipal 
Court  Code,  |  81,  this  was  equivalent  to  offer 
of  judgment,  but,  as  plaintiff  was  entitled  to 
interest,  did  not  depriv*  plaintiff  of  costs.— 
Itealty  Co.  t.  Glayden.  IM  N.  Y.  8.  «92. 

n.  FSRaoHS  EimnxD. 

«=»e5  (N.Y.Sup.)  Under  Code  Civ.  Proa  | 
:{253,  aothorizing  certain  allowances  to  parties 
in  foreclosure,  etc.,  an  allowance  may  be  made 
II  defendant  who  did  not  file  an  answer,  but  aid- 
ed the  court  in  trial  of  case. — ^Hudson  Nav.  Co. 
V,  Union  Truat  Go.  of  Albany,  164  N.  Y.  S. 
702. 

Aiffomrr.  bats»  and  items. 

«=3l57  (N.Y.Sup.)  Where  defendant's  motion 
for  judgment  on  pleadings  was  granted,  a  trial 
fee  of  an  issue  of  law  should  not  be  taxed. — 
Callagber  t.  Surpless,  164  N.  Y.  S.  1060. 
«9l64(3)  (N.Y.Sup.)  Under  Code  Civ.  Proc.  S 
3253,  relative  to  additional  allowance  of  costs 
in  certain  cases,  there  was  no  basis  on  which 
extra  allowance  could  be  baaed  in  suit  for  in- 
junction and  accounting,  where  there  was  noth- 
ing whereby  to  estimate  value  of  subject-matter 
involved. — Diamond  Expansion  Bolt  Co.  v.  Uuit- 
Statea  Expansion  Bolt  Co.,  164  N.  Y.  S.  433. 
«=»I89  (N.Y.Sup.)  A  stenographer's  fees  for 
taking  testimony  before  a  court  can  be  taxed 
only  under  Code  Civ.  Proc.  f  251.  authorizing 
tbe  presiding  justice  to  require  each  party  to 

Bay  one-half  of  such  tees.— Van  Valkenbnrgh  v. 
iishop,  164  N.  Y.  S.  86. 

A  atenograplter's  fees  for  taking  testimony 
upon  a  reference,  eitiier  before  or  after  jnd^ 
ment,  are  not  taxable,  unless  rendered  with  ttaa 
conaent  of  tbe  parties  sought  to  be  charged.— Id. 

VI.  TAXATION. 

9s>l99  (N.Y.Sup.)  An  application  for  extra  al- 
lowance to  parties  in  foreclosure,  under  Code 
Civ.  Proc.  i  3253.  cannot  be  entertained,  after 
coats  have  been  adjusted  and  judgment  enterpd. 


since  rule  46  requires  application  to  be  made  tw- 
foro  adjustment  of  final  costs.— Hudson  Nav.  Co. 
V,  Union  Trust  Co.  of  Albany,  164  N.  Y.  S.  702 
<^I99  (N.Y.Sup.)  Where  both  partlM  ucticti 
case  for  trial  and  case  was  on  calendar  for  fii< 
terms  and  court  of  its  own  motion  contiauK 
case,  and  finally  defendant's  motion  for  jnd'- 
ment  on  pleadings  was  granted,  defendants  did 
not  thereby  forfeit  costs  that  had  accrued  t<' 
^^iling^gorty.— Gallafl^er  t.  Snrplcsa,  W 

COUNTERCUIM. 

See  Set-Off  and  Coanterclaim. 

COUNTIES. 
V.  OI.AIMS  aoaxhst  oomiTT. 

^206(2)  (N.Y.Sop.)  County  board  of  sopCT- 
visors,  after  considering  and  auditing  a  claim, 
and  allowing  It,  may  before  it  is  paid  reconsider 
its  action,  and  reaudit  claim. — Eiquitable  Troft 
Co.  of  New  York  v.  Hamilton,  164  N.  Y.  S.  >. 

Oiving  by  clerk  of  county  board  of  superrisors 
of  certificate  of  audit  of  claim  at  certain  amount 
held  not  to  prereut  hoard  reconsidering  and  r- 
anditing. — Id. 

Assignment  of  claim  against  county  after  au- 
dit held  not  to  prerent  board  recoBMUUis  aai) 
reanditlng.— Id. 

COURTS. 

Se«  Appeal.  ^»934;  Cmstitatiotial  Idw,  ^ 
67-72;  Contempt;  Costa.  «=9l80;  OriminAl 
Law,  ^581;-  Qoardian  and  Ward,  &=>^: 
Justices  of  this  Peace;  Master  and  Soraat. 
«=9396;  Prc^bition;  Trial*  «a374. 

I.  NATURE.  BXTEMT,  ARD  BZEBCIIE 
'  OF  JURIRDlOnOX  IK  eERERAL. 

^=98  (N.Y.Bup.)  In  considering,  at  tbe  instascv 
of  an  objecting  stockholder,  whether  the  consol- 
idation of  New  York  railroad  systems  offrail- 
the  laws  of  a  foreign  state,  a  court  ia  not  vio- 
dicating  the  laws  of  a  fordgn  state,  but  is  cm- 
serving  the  property  of  a  person  in  New  York  ' 
in  a  New  York  corporation. — Venner  v.  New 
York  Cent.  A  H.  R.  R.  Co.,  164  N.  Y.  S.  62$. 
«=s»l2(8)  (N.Y.)  JTnriBdietion    of  oontrovmiM 
between  stockholders  and  a  foreign  <sc^porati>B 
will  not  be  declined  unless  relating  to  intenwl 
affairs  of  the  corporation.-^auerbrnnn  v.  Hart- 
ford Life  Ins.  Co.,  115  N.  E.  1001,  220  X.  Y- 1 
363.  I 
«=»I4  (N.Y.Sup.)  Code  Civ.  Proc  {  1780.  sul-L  | 
4.  allowing  a  right  of  action  by  a  uonrcsidtTt  i 
against  a  foreign  corporation  doing  businf:<s  | 
within  the  state,  was  not  retroactive. — Mom's-n 
V.  Baltimore  &  O.  B.  Co..  104  N.  Y.  S.  25S. 

XX.  SSTABUSHMENT,  OKOAKIZA- 
TIOH.  AND  FROCEDUBB  XH 
GEMESAI.. 

(D)  Rvt«B  of  Dedalom.  AdjadfoatlOBB. 
Opinion*,  nD4l  R«oord». 

«=»90(6)  (N.Y.)  Fact  that  Court  of  Appta'.* 
formerly  decided  that  Code  Oiv.  Proa  {  4:C 
subd.  1,  permitted  acqniaition  of  inriadiction  "f 
forefgn  corpwatton  not  dtrfng  bustn«aa  withla 
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state  by-  Mrvioe  of  suntmoiu  on  officer  inci- 
Jpntally  in  state,  does  not  so  fti  meaning  of 
Statute  that  court  cannot  give  it  a  coatrarj  in- 
terpretation which  will  render  it  constitatioii- 
al  in  view  ot  federal  decision.— Robert  Dollar 
Co.  T.  Canadian  Car  &  Foundrr  Co.,  115  N.  B. 
711,  220  N.  T.  270. 

SE='9t(lX  (N.Y.  Sup,)  Consiclered  opinions  of 
oourt  of  Appeals  do  not  lose  their  anthority  by 
iSe  alone,  and  it  is  not  necessary  for  that  court 
:o  reiterate  them  from  time  to  time.— Central 
Crust  Co.  of  New  York  v.  Falck.  164  N.  Y.  S, 
173. 

S=»97(3)  (N.Y.)  Court  of  Appeals  must  yield, 
:o  Supreme  Court  of  United  Stntes,  its  views 
IS  to  constitutionality  of  ststute  permitting 
icrvice  of  process  on  officer  of  foreign  corpora- 
ion  not  doing  business  in  state  when  be  is  in- 
ndentaUy  and  temporarily  in  state. — Robert 
Dollar  Go,  t.  Canadian  Car  &  Foundir  Co..  115 
S.  B.  m.  220  N.  Y.  27a 

[V.  OOUKTB  DF  LIMITSD  OK  JXVB- 
BIOK  JITBIflSXOTXOH. 

^=>I88(2)  (N.Y.Snp.)  A  Municipal  Conrt  has 
lurisdiction  of  a  creditor's  action  under  Stock 
:'orporation  Law,  S  60.  to  recover  prohibited 
:ran8fer8  to  a  corporation's  officer,  under  Mn- 
iicii>al  Court  Code,  S  0,  subd.  1,  conferring  afi- 
:hority  over  actions  for  'injury  to  property," 
s-hich  is  defined  by  Code  Civ.  Proc.  |  3343,  subd. 
10,  as  an  act  lessening  anotber'B  estate,  etc — 
Prusteee  of  Masonic  Hall  and  Asylnm  Fond  T. 
rontana.  164  N.  Y.  S.  370. 

£=188(10)  (N.Y.Sup.)  In  action  under  Munici- 
}al  Court  Code,  H  70-77,  to  fcweclose  lien  on 
uacfaine  sold  nnder  conditional  bill  of  sale,  ma- 
■Jbine  being  in  possession  of  plaintiff,  exclusion 
if  testimony  offered  by  plaintiff  to  show  that 
nacblne  was  not  "retaken,"  within  meaning  of 
Personal  Property  Law.  H  Vb,  which  would 
lar  foreclosure  proceedlnn  under  sections  70- 
'7,  held  error.— H.  Haimui  Co.  v.  Weaver.  164 
^.  T.  S.  229. 

189(3)  (N.Y.  Mun.OL)  Under  Municipal 


::!onrt  Code,  I  17,  subd.  1,  defendant  Held  not 
entitled  to  <Mange  of  venne  from  district  of 
)laintiff's  residence  to  district  where  he  bad 
►nly  a  place  of  business.— Schaffer  v.  Mechanics' 
k  Traders'  Ins.  Co.,  164  N.  Y.  S.  139. 

Under  Municipal  Court  Code,  S  7,  subd.  3,  and 
section  17,  subd.  5,  court  held  without  power  to 
hange  venue  from  one  borough  to  another. — Id. 

Ss;»l89(3%)  (N.Y.Sup.)  Under  Municipal  Court 
>>de,  8  27,  in  action  by  insured  under  endow- 
uent  life  policy,  who  exercised  option  on  matu- 
ity  to  take  paid-up  life  policy,  Municipal  Court 
lad  power  to  make  party  defendant  plaintiff's 
rife,  beneficiary,  claiming  surplus  of  earned  divi- 
lends.- Fuchs  v.  Mutual  lAU  Ins.  Co.  of  New 
lork,  164  N.  Y.  S.  105. 

t=s»l89(l0)  (N.Y.Sop.)  Where  plaintiff  aftei-  no- 
ice  neglected  to  produce  leases  upon  trial,  it 
weM  an  abuse  of  discretion,  in  view  of  Mu- 
licipal  Conrt  Code,  S  96,  to  refuse  an  adjourn- 
ncnt  wh«e  their  importance  was  apparent  and 
recondary  evidence  thereof  could  not  be  giyen 


without  snbpcenaing  toiants  to  produce  coides. 
—Avenue  St  John  &  Fbx  St  Corp.  v.  Eusirn 
Improvement  Co.,  164  N.  Y.  S.  684. 

*s>r89(14)  (N.Y.Snp.)  In  view  of  Municipal 
Court  Code,  8  129,  subd.  4,  permitting  appli- 
cation for  order  to  show  cause  why  judgmoat 
should' not  be  vacated  for  newly  discovered  evi- 
dence to  be  made  without  settled  esse,  better 
practice  is  to  refer  motion  for  new  trial  to  jus- 
tice who  tried  case.— FiiJcelstein  v.  Friedman, 
164  N.  Y.  S.  822. 

^189(15)  (N.Y.Sup.)  In  action  by  insured  nn- 
der life  policy  to  recover  earned  dividaidB,  Mu- 
nicipal Conrt  had  power  to  grant  Judgment  in 
favor  of  defendant  beneficiary,  ctaiming  div- ' 
idends,  and  against  defendant  insurer.— Fncbs  v. 
Mutual  Life  Ins.  Co,  of  New  York,  164  N.  Y.  S. 
106. 

®=sl89(15)  (N.Y.Sup.)  A  Municipal  Court  can- 
not, after  extended  time  for  filing  Its  decision 
expired,  increase  a  judgment  by  sum  demanded 
in  a  separate  cause  of  action  either  under  Mu- 
nicipal Court  Code,  i  6,  subd.  7,  authorising 
amendments  for  errors  in  form  or  substance,  or 
Code  Civ,  Proc.  i  724,  rating  to  mistakes,  etc., 
of  party  seeking  relief.— Trustees  of  Masonic 
Hall  and  Asyhim  Fund  v.  Foutaua,  164  N.  Y. 
S.  370. 

«=>I90(2)  (N.Y.Sup.)  Under  Municipal  Court 
Code,  S  164.  subd.  8,  and  Code  Civ.  Proc.  |  461, 
held,  that  an  appeal  would  not  lie  from  an  or- 
der granting  a  stay  until  costs  of  a  former  ac- 
tion bad  been  paid  by  one  having  permission  to 
bring  an  action  in  forma  panpnns.— J<rfmioa  v. 
Interborongh  Rapid  Tiandt  Co.,  164  N.  Y.  S. 

«=»I90(2)  (N.Y.Sup.)  Under  Municipal  Court 
Code,  i  120,  subd.  4,  section  154,  subd.  8,  and 
section  155,  order  denying  motion  to  amend 
judgment,  so  as  to  provide  tiiat  party  was  sub- 
ject to  arrest  on  execution,  JMd  not  appealable. 
-Mancels  t.  HoUand.  Spar  A  Co.,  IM  N.  Y.  S. 
120. 

«=3l90(2)  (N.Y.Sup.)  Under  Mnnlcipal  Court 
Code,  I  164,  plaintiff  cannot  appeal  from  an  oi^ 
der  made  upon  his  de&ult.— -Hill  v,  Andrews. 
164  N.  Y.  S.  224. 

<S=>iM(^  (N.Y.Sup.)  Where  both  parties  in 
their  bndh  claim  that  record  is  incomplete,  and 
appellant  claims  that  it  is  incorrect,  bnt  no 
motion  to  have  return  corrected  has  been  made, 
appellate  court  is  bound  by  the  record,  and 
statements  in  briefs  not  supported  by  record 
cannot  be  considared.— Hooke  v.  Hopuns,  164 
N.  Y.  S.  117. 

^190(6)  (N.Y.Sup.)  Wher^  in  Municipal 
Court,  after  giving  defendant  judgment,  justice 
altered  his  decision,  but  record  did  not  show 
judgment  changed,  defendant's  appeal  from  th^  , 
supposed  amended  Judgment  will  be  dismissed. 
—Loft  Realty  Co.  v.  Clayden,  164  N.  Y.  S.  692. 

^190(6)  (N.Y.Sup.)  Under  Municipal  Court 
Code,  8  161,  subd.  3,  if  appeal  is  taken  from 
order  made  by  Municipal  Conrt  on  motion  for 
new  trial  on  ground  of  newly  discovered  evi- 
dence, case  must  be  made  and  settled. — Finkel- 
steiu  V.  Friedman,  164  N,  Y.  S.  822. 
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V.  OOVBTB  OT  PROBATE  jmtlSDXC- 

TlOlf. 

«=>ie8  (N.Y.Sur.)  Juriadiction  of  the  Burrogate 
by  implication  is  not  much  favored,  and  the 
impUcation  in  any  event  must  be  ex^^el; 
clw.-In  re  Davis'  Will.  1©4  N.  T.  S.  143. 
«s»198  (N.Y.Sar.)  A  Burrogate's  court  is  not  a 
public  court  where  principles  of  jus  gentium  are 
supreme,  but  a  private  court  of  the  state  pro- 
ceeding generally  in  rem  according  only  to  the 
laws  of  the  atete.— In  re  Green's  Estate,  1(14  M. 
X.  S.  1063. 

«=9202<4)  (N.T.Snr.)  The  requirement  oi  Code 
Civ.  Proc.  S  2620,  that  the  surrogate  record 
every  will  prtAated  In  Mb  office,  contemplates 
a  correct  record,  and,  if  he  records  it  incor- 
rectly, he  presamably  has  power  to  correct  his 
recorf8.-Ii  re  Davis'  WiU,  164  N.  T  S.  143. 

Under  Code  Civ.  Proc.  SI  2486,  2490,  2510, 
the  surrogate  has  power  upon  proper  evident 
to  correct  an  incorrect  record  of  a  will  probated 
in  his  office. — Id. 

VI.  OOUBTS  OF  ATVELLATB  JVBIS- 

DionoiT. 

(B)  OoBrta  of  Farttovlar  Stmtea. 

«s>237(3)  (N.Y.Sup.)  Under  Const,  art.  6.  {  2, 
Appellate  Division  can  entertain  motion  to  va- 
cate order  of  justice  of  Supreme  Court,  pursu- 
ant to  New  York  City  Charter.  |  1643.  for  ex- 
amination of  mayor,  though  it  is  not  anthoriaed 
by  Code  Civ.  Pr^c.  {  1848.-MitcheI  v.  OtopMy. 
164  N.  T.  S.  336. 

Tin.  COMOUBBBKT  OjMreXlOT- 

■  xxo  jtnuapicTioH,  ahd 
ooiffm'. 

(»)  S«itt«  Courts  and  Dnlted  Btatea  Courts. 

«=»489(1)  rN.Y.Sup.)  Ordinarily  state  co«rt» 
vrill  entertain  a  dvil  suit  based  on  afederu  mt- 
ute.— Venner  v.  New  York  Cent  &  H.  R.  B-  Co., 
104  N.  Y.  S.  626. 

«=»489(8)  (N.Y.Sup.)  The  state  courts  have  no 
jurisdiction  to  enforce  the  provisions  of  the 
Sherman  or  Clayton  Acts;  tlie  jurisdiction  of 
the  federal  courts  being  exclusive.— Venner  v. 
New  York  Gtoit.  &  H.  R.  B.  Ca.  164  1^.  x.  S. 

«ae. 

«S3507  (N.Y.Snp.)  The  Supreme  Court  cannot 
enjoin  a  trust  company  from  enforcing  its  claims 
against  a  railroad  in  a  federal  court  in  another 
state,  nor  prevent  complainants'  claims  against 
the  road  from  being  adjusted  there,  although  the 
injunction  in  form  runs  only  against  persons 
within  the  court's  jurisdiction.— Clark  v.  Bank- 
ers' Trust  Co.,  164  N.  Y.  S.  544. 

COVENANTS. 

n.  COZrSTRITGTXOH  ABS  OPEKATIOK. 
(C)  Covenants  aa  to  Use  of  Real  Pr«pOTtr> 

*=»5I(2)  (N.Y.Sup.)  Covenant  of  deed  that  first 
building  on  the  lot  shall  be  a  private  dwelling 
for  use  of  one  family  held  restrictive  of  con- 
struction only,  so  that  such  a  dwdling,  being 
constructed,  may  be  altered  for  apartment  pur- 
po8es.-Iteed  v.  Sobel.  164  N.  T.  S.  397. 


(D)  Ctrrcnanta  Rnanlnv  with   A*  Lnn«. 

<e=»56  (N.Y.Snp.)  Under  Real  Property  I-aw.  f 
94,  person  holding  absolute  fee-eimple  title  to 
realty  as  security  lor  a  loan  could  convey,  cove- 
nant, and  be  bound  thereby,  and  he  was  not 
relieved  from  liability  under  his  coven  an  Lb  be- 
cause he  regarded  property  as  ocdlat«ral  securi- 
^.-Deloo  Holding  C&  t.  Bosenthal,  lAi  N.  \. 
S.  785. 

^=>79fl)  (N.Y.Sup.)  Purchasers  of  property  on 
installments,  who  have  not  received  title,  can 
enforce  a  covenant  by  the  vendor,  made  for  the 
lienefit  of  the  ownws  of  the  prraerty.— M«ixie9  v. 
Tasker-Halsted  Realty  Co.,  164  N.  T.  S.  4QS. 

IT.  AOTIOlia  FOR  BBSAGBL 

«=>I08(1}  (N.Y.Sup.)  If  attorney  for  aeUer  of 
property  failed  to  carefully  examine  title,  less 
must  be  borne  by  seller,  not  by  purchaser.  lu 
wbom  he  gave  warranty  deed  and  afEdavit 
title.— Delco  Holding  Co.  RosentSial.  104  N.  Y. 
S.  785. 

«=>tl8  (N.Y.Snp.)  In  action  by  pnnAaaex  cf 
realty  against  seller  who  gave  warranty  deed  an-i 
affidavit  of  title,  burden  to  prove  defense  tba: 
buyer  was  party  to  scheme  to  victimize  seller  and 
compel  him  to  pay  judgment  lien  on  the  pr-p- 
ertv,  of  which  he  never  had  knowledge,  and  that 
seller  only  held  title  as  security  for  loan,  held  on 
seller.— Delco  Holding  Co.  v.  BosenthaU  16i  >■ 
Y.  a.  786. 

COVERTURE. 

See  Husband  and  Wife. 

CREDIBILITY. 

See  Trial,  «s9l4a 

CREDITORS. 

See  Assignments  for  Benefit  of  Credtton;  Bank- 
rnptcy. 

CRIMINAL  UW. 

See  Arrest;  Bail;  Conspiracy,  ^>30:  Con- 
tempt; Disorderly  Conduct;  Indictment  and 
Information;  Monopolica,  <^»31;  Municipal 
CorporatMns,  «»6S1,  640;  Perjury  ;  Priaoo*; 
We«p<»is. 

X.  BVIVEHOB. 

IB)  VMta  SB  lasae  amA  Relevant  t»  Iaenc% 
and  Oeatn. 

«=»364(2)  (N.y.)  In  a  prosecution  for  attempt- 
ed grand  larceny,  a  deposition  taken  before  aa 
examiuing  magistrate  concerning  accused's  ac- 
tions for  several  hours  preceding  tbe  aUeeed 
attempt,  is  admissible,  where  auch  actions  con- 
stituted  one  continuous  transaction. — Peoide  v. 
Bruno,  115  N.  B-  1004. 

(K)  ConfeHloBJi. 

«5>S31(4)  (N.Y.Sup.)  Where  people  called 
stenographer  who  had  taken  notes  <u  ooDverM- 
tion  l>etween  sheriff  and  defendant,  aikd 
swore  to  correctness  of  transcript  of  notes,  de- 
fendant should  have  been  afforded  oppomuii; 
to  cross-examine  witness  to  ascertain  wbetbc: 
confesidon  was  volantanr  legal  confeaataB.— 
People  T.  pecoraro,  164  N.  Y.  S.  106& 
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t<)  B-rl««nae  at  IhfellmliuirT  Bzamlaatloa 
•r  mt  Pormcv  Trial. 

^547(4)  (N.T.)  A  depoBltioa  certified  br  a 
lagistrate  and  oflMat  atenosrapher  who  tbOK  it 

t  a  preliminary  hearing  <rf  accused  held 
rlv  authenticated  under  Code  Cr.  Proc.  | 
'f'copte  r.  BruDO,  115  N.  £.  1004. 

Xn.  TBIAI<. 
■S)  Arv«H«nta  Comd«et  oi  C«bbs«1. 

S£:»706  (N.T.)  A  demand  on  defendant's  couq> 
el.  in  presence  of  jury,  to  produce  incriminating 
ocuments  which  be  had  received  from  defend- 
nt,  is  Bubstantial  error. — People  v.  Minkowitz, 
15  N.  E.  987.  220  N.  Y.  389. 
^721(3)  (N.Y.)  In  a  prosecution  for  recciT- 
ns  stolen  property,  remarks  of  prosecutor  upon 
ailure  of  defendant's  attorney  to  put  him  on 
tand  held  rereraible  error,  in  view  of  Gode  Or. 
"roc.  1  388.— Peoide  t.  Mlukowfts,  115  N.  E. 
187,  220  N.  Y.  399; 

XIV.  JTOQMEMT,  SENTiaipE.  AND 
TOTAL  COMMmCBmP. 

^lOOr  fN.T.Snp.)  Under  Code  Cr.  Proc.  f 
tnr>,  prohibiting  courts  from  suspending  exeen- 
iou  of  a  death  sentence,  with  certain  excep- 
ions,  the  Appellate  Division  cannot  stay  ac- 
uxed's  execution,  so  that  a  writ  of  habeas 


L'orput,  104  N.  T.  S.  987. 

XV.  AFFSAl  ASB  WltROIt,  AHD 
OEBTXORABl. 

B)    PreMentatlon  and  Re«erTatlon  In  Lovr* 
«r  ConPt  of  Groand*  Of  Review. 

3=>I030(4)  (N.T.)  Appellate  Divisifm  has,  by 
pirtue  of  Code  Or.  Proc.  S  527.  authority  to  re- 
.-ei-se  a  conviction  where  justice  requires,  with- 
out objection  or  exception  taken,  and  where  it 
lets  within  this  power  its  decision  will  not  be 
liatnrbed  on  appeal.— People  v.  Minkowibs,  115 
S'.  E.  987.  220  N.  Y.  86fl. 

e=»l043a)  (N.Y.Sup.)  Defendant's  obdections 
md  requests  that  court  try  issue  aa  to  whether 
;)urported  confesdon  was  legal  and  voluntary, 
ilso  for  opportunity  to  cross-examine  witness, 
'>€ld  sufficient  to  protect  defendant's  rights.— 
People  V.  Pecoraro,  164  N.  Y,  S.  1068. 

(O)  Revliew. 

S=»II58(4)  (N.Y.)  The  Conrt  of  Appeals  cannot 
review  the  trial  court's  finding,  based  upon  suffi' 
sient  evidence,  that  a  witness  whose  deposition 
nras  recelTed  could  not  be  located  within  the 
■Ute.— People  v.  Bruno,  115  N.  E.  1004. 

CROPS. 

See  AgricuUore. 

CROSSINGS. 

See  Kailroaai,  «=»328,  360. 

CURTESY. 

See  Dower. 


DAMAGES. 

See  Injunction,  <e=>186;  Municipal  Corpora- 
tions, «=s>386-406,  706;  Sales,  «s»40(!-418; 
Trover  and  Converaton,  Qs3>47. 

I.  MATUBE  AND  GBOXTKDS  IN  GEK- 
EBAIi. 

«BB»4  (N.Y.)  Whenever  there  la  a  breach  of  a 
contract  for  the  invasion  of  a  legal  right  the 
law  infers  some  damage.— Finley  v.  Atlantic 
Tranaport  Co..  115  716,  SfflO  N.  Y.  249. 

n.  NOMXHAIi  DAMAGES. 

«=»ll  (N.Y.Sup.)  Breach  of  a  written  cdntract 
entitlea  innocent  party  to  at  least  nominal  dam- 
ages.—Modem  Hat  worka  t.  Liberal  Trading 
Go..  164  N.  Y.  S.  622. 

m.  OKOimDS  AlTD  aUBJBOTB  OF 
OOMPSmATOBT  DAMAGES. 

(A)  Dlreet    or    Remote,    ContlSBontt  or 
Prospective   Conseanonaea  or  LoaaeS. 

^=>23  (N.Y.Sup.)  Where  defendant  agreed  to 
lease  to  plaintiff  a  machine  for  work  on  sOk, 
and  plaintiff  agreed  to  use  the  machine  for  one 
year,  but  defendant  furnished  defective  machine, 
plaintiff  was  not  raititled  as  damages  to  the 
rent  paid  by  him  for  a  loft  hired  by  him  for 
the  purpose  of  operating  the  machine,  though 
he  gave  notice,  after  the  contract,  that  he  wotud 
lease  the  loft.— Voland  v.  Reed,  164  N.  Y.  S.  19. 

IV.  UQUIDATED  DAMAGES  AND 
PENAXTIES. 

•^78(2)  (N.Y.Sup.)  Bxpreasly  stated  intention 
of  parties  to  lease  that  sum  should  be  regarded 
as  liquidated  damages,  and  not  as  penalty,  is  not 
controlling,  where  sum  ia  greatly  disproportion- 
ate to  actual  damages. — Stimpeon  v.  Minaker 
Realty  Co..  164  N.  Y,  S.  465. 

(N.Y.Sup.)  A  deposit  of  $72,000  as  liqui- 
dated damages,  if  a  10-year  lease  was  breaelied 
by  the  lessee,  held  so  disproportionate  to  the 
probable  actual  damages  as  to  constitute  a  pen- 
alty, where  the  yearly  rental,  originally  ^2,4)00, 
was  peduced  to  $42,000,  and  the  property  was 
situated  in  a  rapidly  growing  theatrical  section 
of  a  city.— Stimpaon  v.  Hinsker  Realty  Oo.,  164 
N.  Y.  S.  465. 


VU.  Of  ADEQUATE  AND 
DAMAGES. 


BZOBSSIVB 


«=3 130(1)  (N.Y.Sup.)  In  determining  whether 
verdict  for  personal  injuries  is  excessive,  it  is 
important  to  consider  present  purchasiiiK  power 
of  raoneT.~-Roeder  r.  Brie  B.  Co..  164  N.  Y.  S. 
167. 

«=»I32(9)  (N:Y.Sup.)  Verdict  in  favor  of  driv- 
er of  truck  for  $6,000  for  loss  of  foot  so  lac»at- 
ed  that  it  bad  to  be  amputated  was  not  exces- 
sive.—Green  V.  McMuUen,  Snare  ft  Triest,  164 

N.  Y.  S.  948. 

«s»l33(12)  (N.Y.Sup.)  In  employd'a  actkn 
against  railroad  for  crushing  off  arm  at  shoul- 
der, where,  estimated  on  basia  of  his  wages  at 
time  be  was  hurt,  plaintiff  would  have  been  able 
to  earn  during  rest  of  his  life  some  $44,000,  ver- 
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diet  for  S32,500  was  not  exceBsiTe.-rBocdMr  t. 

Erie  R.  Co.,  164  N.  T.  S.  16T. 

VIII.  TUBADINO,  ETXDEMOB,  AHD 
ASSEtSBCEirr. 

(Bj  BTidence. 

«=»ie3(4)  (N.Y.Sup.)  Where  plaintiff  and  de- 
fendant contracted  to  buy  and  sell  machinery, 
but  the  Bale  failed,  owing  to  defendaot'a  re- 
fusal to  include  certain  machinery,  plaintiff 
held  not  entitled  to  substantial  damages,  in  the 
absence  of  proof  thereof.— Up-to-Date  DreM 
Co.  V.  Kraiuhar.  1G4  N.  7.  S.  778. 

DEAD  BODIES. 

(N.Y.)  There  is  no  right  of  property  in 
a  dead  body  in  the  ordinary  commercial  use  of 
the  term.— Finley  v.  Atlantic  Transport  Co.,  115 
N.  E.  715,  220  N.  T.  249. 

A  son  has  a  legal  right  to  the  possession  of 
the  dead  body  of  his  father,  and  any  unlawful 
interference  with  that  right  Is  an  actionable 
wrong. — Id. 

®=»3  (N.Y.)  Und«r  Penal  Law,  i  2211.  a.s  to 
burial  of  dead  bodies,  right  of  dissection  exist!) 
only  when  a  coroner  is  authorized  by  law  to 
hold  an  inquest,  or  when  the  next  of  kin  au- 
thorises  dissection  to  learn  the  cause  of  death. — 
Finley  v.  Atlantic  Transport  Co.,  115  K.  E. 
716,  220  N.  Y.  240. 

At  common  law  it  is  the  duty  of  an  individual 
under  whose  roof  a  poor  person  dies  to  carry 
the  body  deceutly  covered  to  the  place  of  burial, 
and  the  body  cannot  be  cast  out  so  as  to  expose 
it  to  violation  or  offend  the  feelings  or  Injure  the 
health  of  the  living.— Id. 

<N.Y.)  Where  a  steamship  pasacnger  died, 
and  the  body  was  embalmed  and  could  have  been 
carried  to  New  York,  the  common-law  duty  was 
to  carry  it  to  New  York  and  deliver  It  to  the 
next  of  kin  for  burial,  and  for  breach  thereof 
a  son  has  a  cause  of  acticMt.— Finley  v.  Atlantic 
Transport  Co.,  115  N.  E.  71f>,  220  N.  Y.  249. 

A  son  suing  a  ateamsblp  company  which 
buried  his  deceased  father's  body  at  aea,  when 
it  could  have  brought  the  body  to  port,  for 
mental  anguish  and  personal  damage,  need  not 
join  his  brothers  and  sisters  as  plaintiffs.- Id, 

DEATH. 

8e«  Maat«r  and  Strrant,  ^sa&K. 

X.  ETIDEHCE  OF  DEATH  AHD  OF 

BUBVivo&aHrp. 

«S95  (N.Y.SupO  Law  of  New  York  raises  no 
presumption  of  surTivorshlp  or  simultaneous 
death,  where  two  perish  in  common  disaster, 
but  if  a  person  dies  possessed  of  personalty, 
prima  facie  bis  next  of  kin  u«  entitled,  and 
burden  is  on  one  claiming  against  them.— Mc- 
GowlB  V.  Maiken,  164  N.  T.  S.  953. 

n.  ACTIONS  FOB  OAUSIMG  DEATH. 
(D)  PlMdlRff  and  Bvldenfle. 

^=376  (N.T.Sup.)  A  verdict  against  employer 
for  death  of  servant  from  defects  in  machinery 
held  not  sustained  by  die  evidence.-— Meissner  r. 
Atbntlc  Uygfenie  Ice  Co.,  101  N.  T.  S.  1031. 


<B)  D«sa««ea,  F«rf«lt«re,  «r  Vine. 

«=3»I0I  (N.Y.Sur.)  Where  a  fund  received  t-r 
an  administrator  apon  compromise  of  cansr  of 
action  *fi>r  neidisently  causing  death  of  his  in- 
testate In  1914,  when  Code  Civ.  Proc.  I  1!*=^. 
was  in  force,  was  the  only  asset,  the  father  wl> 
entitled  to  the  entire  estate.— In  re  Connor.  1^ 
N.  Y.  S.  748. 

DEBTOR  AND  CREDITOR. 

See  Assignments  for  Benefit  of  Creditors  ;  Bank 
ruptcy. 

DECEDENTS. 

See  Execators  and  Adminiatratora. 


DECEIT. 


See  Fraud. 


DEEDS. 

See  Covenants ;  Mortgages. 

I.  REQVISrTGS  AITD  VAXTOTTT. 

IE)  VKlldltT. 

«s>e8(2)  (N.Y.Sup.)  Deed  executed  by  ont-  «r 
unsound  mind  will  be  set  aside,  where  its  ex(^^<'- 
tion  was  so  connected  with  one  of  hia  delueucus 
as  to  prevent  his  exercising  a  ratioDal  voli- 
tion with  reference  tiwreto.— Aifcoia  v.  Robert^!. 
104  N.  Y.  S.  602. 

m.  OONBTBUOTIOK  AHD  OPERAp 

TIOM. 

tA>  flenrral  Rales  of  Oonatrutlom. 

«»99  (N.Y.Sup.)  Id  construing  a  deed.  aU 
deeds  to  which  it  refers,  and  wbidi  re^r  to 
each  other,  are  required  to  be  considered.— 
Riegel  V.  Larnard,  164  X.  Y.  S.  763. 

DEFAMATION. 

See  lAM  and  Slander. 

DEFAULT. 

See  Appeal,  «s»127;  Judgmoit,  «b3»18»-143. 

DELAY. 

See  Contracta,  <aB299. 

DELIVERY. 

See  Gifts,  «=962 ;   Sales,  «=»150.  162. 

DEMURRER. 

See  Indictment  and  Information,  ^sslfll;  Pltatl- 
ing,  «s>214-21& 

DEPOSITIONS. 

See  Action,  ^=368. 

^8  (N.Y.Sup.)  Where  plaintiff  saed.  as  as- 
sif  nee  of  a  shipper  In  Hollaod,  for  deiendantV 
refusal  to  accept  the  gooda  shipped,  ~  he  was 
entitled  upon  proper  papers  to  an  onler  1w  a 
commission  to  talui  tetitlcnony. — Ax  v.  Meyer  & 
Lange.  164  N.  Y.  S.  865. 
^>32  (N.Y.Snp.)  It  Is  not  necessary,  on  n 
motiwi  for  a  comodsaion  to  take  testimony,  to 
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follow  the  strict  rnlea  appertaining  to  appli- 
c'ation  for  attachmeuts.— Ax  v.  Meyer  St  Lange, 
1©4  N.  y.  S.  865. 

DEPOSITS. 

See  Baikks  and  Banking,  4=9119-160,  SOI. 

DESCENT  AND  DISTRIBUTION. 

See  Adoption,  4=9l7;  Dower;  Execntwa  and 
Administrators;  Wills. 

H.  PE&BOHS  ENTTTLED  AKD  THEIR 
RESPEOTIVE  SHARES. 

CB>  SvrvlTlnv  Husband  or  Wife. 

€=>58  (N.Y.Sur.)  Where  testator  left  no  heirs, 
his  ^7idow  was  entitled  under  Decedent  Estate 
I>aWj  I  98,  fmbd.  3,  to  all  personalty  ot  which 
he  died  intestate,  and,  where  she  died  intestate, 
it  would  be  paid  to  personal  representatiTes  of 
her  eaUte.— In  re  Gram,  164  N.  X.  &  149. 

DESCRIPTION. 

See  Names;  WIUb.  «s»580,  5S7. 

DETECTIVES. 

See  Disorderly  Conduct,  4=>1. 

DIRECTING  VERDICT. 

See  Trial.  «S3>176.  177. 

DISBARMENT. 

See  Attorney  and  Client.  «»3^  44. 

DISCHARGE 

Sec  Accord  and  Satisfaction;  Ball;  Bankmpt- 
cy,  4=3426 ;  Compromise  and  Settlement; 
Master  and  Servant.  4=>37-40 ;  Principal  and 
Surety;  Belease. 

DISCOVERY. 

Se«  Prohibition, 

n.  inn>EB  btatutobt  pbov^ 
sioirs. 

(A>  iBlcrrovatorlea  Knd  Bxamltiatloa  of 
Parties  and  of  Other  Peraons. 

€=958  (N.Y.Sup.)  Order  for  examination  before 
trial  of  defendant  corporation's  managing  agent, 
"aa  the  adverse  party  herein,"  was  improper,  as 
not  providing  in  terms  for  examination  of  cor^ 
i>oration  as  adverse  party.— Verdi  v.  Michael 
jvocenU  Co.,  164  N.  T.  8.  23& 

Order  for  examination  before  trial  of  manag- 
ing agent  of  defendant  corporation  held  too 
broad,  as  providing  for  examination  "concern- 
inff  the  matters  relative  to  tlie  isaue  in  this  ac- 
tion," where  the  issues  were  not  only  the  issues 
raised  of  defendant's  denial,  but  also  those  rais- 
ed by  affirmative  defenses.— Id. 
^s>77  (N.Y.Sup.)  Secretary  of  corporation  de- 
fendant, served  with  order  for  examination  be- 
fore trial,  whose  conduct  was  evasive,  and  was 
effective  to  prejudice  rights  of  complainant,  and 
who  persistently  evaded  answers  to  proper  ques- 


tioDs,  would  be  adjudged  guilty  of  contempt- 
American  Blue  Stone  Co.  v.  Gohn  Gut  Stone 
Co.,  104  N.  T.  S.  BOe. 

(B)  ProdafstloK  laapeetion  of  Wrtt- 

lnm»  aad  of  Otkar  Matters. 

<g=s>89  (N.V.Sup.)  Under  Code  Civ.  Proc.  |  803, 
and  Oeneral  Bules  of  Practice,  No.  1^  autbor- 
iaing  the  discovery  ot  competent  and  material 
records,  etc.,  a  defendant  railroad  cannot  be 
compelled  to  produce  bills  of  lading  coverinf: 
shipments  in  trains  which  ,an  «igine  had  moved 
before  it  collided  with  another  engine  and  killed 
an  employ^.— Hoag  v.  t;biter  &  D.  B.  Co.,  104 
N.  T.  S.  529. 

Under  Code  Civ.  Proc.  g  803,  and  General 
Rules  of  Practice,  No.  14.  aatborizing  the  dis- 
covery of  competent  and  material  documenta, 
etc.,  defendant  railroad  may  be  compelled  to 
prodnce  the  orders  under  which  two  engines 
which  collided  and  killed  an  employA  were  be- 
ing operated.— Id. 

<=>(07  (N.T.Snp.)  Corporatton,  ordered  for  ex- 
amination before  trial  and  to  prodnce  books  and 
papers,  and  failit^  to  produce  any  of  them,  held 
gnilty  of  contempt,  its  answer  stricken,  and 
complainant  permitted  to  proceed  as  upon  de- 
fault—A merican  Bine  Stone  Co.  Conn  Oat 
Stone  Co.,  164  N.  Y.  S.  508. 

DISCRETION  OF  COURT. 

See  Judgment,  «s»139. 

DISMISSAL  AND  NONSUIT. 

See  Indictment  and  Information,  Qe»144;  Tri- 
al, «=>165. 

I.  VOI.U1TTARY. 

(N.Y.Sup.)  Where  defendant  in  eject- 
ment was  estopped  from  asserting  any  rijihtM 
in  premises,  an  order  permitting  nim  to  with- 
draw as  a  party  was  not  error.— People  v. 
Witherbee,  164  N.  T.  S.  916. 

n.  iirv-oi.imTARY. 

<t=>58(4)  (N.Y.Sup.)  As  againat  motion  to  dis- 
miss complaint,  It  must  be  assumed  that  facts 
stated,  together  with  reasonable  inferences  there- 
from, are  true. — Modern  Hat  Works  v.  Liberal 
Trading  Co.,  164  N.  Y.  S.  822. 

DISORDERLY  CONDUCT. 

*=3l  (N.Y.Co.Ct)  A  quiet,  unobtrusive,  shad- 
owing ot  complainant,  from  his  house  to  his 
place  of  busiueas  and  back  to  his  borne  by  de- 
tectives, ia  not  disorderly  conduct— People  v. 
CJark.  164  N.  Y.  S.  137. 

A  detective's  ringing  of  complainant's  door- 
bell at  10  o'clock  p.  m.,  and  asking  him  when  he 
left  his  place  of  business,  with  nothing  to  indi- 
cate a  purpose  to  annoy,  is  not  disorderly  con- 
duct—Id. 

^=s>9  (N.Y.Co.Ct.)  In  a  prosecution  of  employes 
of  a  detective  agency  for  disorderly  conduct  it 
will  be  preaumpd,  in  the  absence  of  evidence, 
that  the  agency  is  licensed.- People  v.  Clark, 
164  N.  T.  S.  137. 
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DISSOLUTION. 

See  Corporatioiis,  496O8,  dSO;  Injnnctioii, 
«5»186. 187. 

DISTRIBUTION. 

See  BzeCDtors  and  Admioistraton,  4c3>296. 

DIVIDENDS. 

See  Corporations,  9=0162. 

DIVORCE. 

V.  AZ^IMOinr.  ALXiOWAirCES,  AlfD 
DISPOSITION  OF  FBOPER'tT. 

^24S<1)  (N.T.Sup.)  Where  short  form  order 
for  aUmoDy  wai  reaetUed,  reqairing  payment 
from  date  of  original  order,  it  waa  not  new 

order,  and  was  clearly  aathorized.— Horter  v. 
Horter,  164  N.  Y.  S.  889. 
^s>247  (N.Y.Sup.)  Court  may  order  payment 
of  alimoDy  from  date  of  service  of  notice  of 
motion,  or  by  judgment  require  payment  from 
commencement  of  action. — Horter  t.  Horter, 
164  N.  Y.  S.  S89. 

®=>269(13>  (N.Y.Sup.)  Where  short  form  or- 
der for  alimony  was  resettled,  order  denying 
motion  to  punish  for  contempt  of  ori^nal  or- 
der was  not  bar  to  such  motion  based  on  re- 
settled order.— Horter  v.  Horter,  164  N.  T.  S. 
889. 

vn.  opERAinoir  and  effect  of 

STTOBOE.  AlTD  RIOHT8  OF 
DIVORCED  FEBSOHS. 

^32 1 1/2  (N.Y.Sup.)  Under  Code  Civ.  Proc.  i 
1391,  providing  that  execution  may  issue  a^inst 
wages,  debts,  etc..  of  a  jud^ent  debtor,  alimony 
due  the  judgment  debtor  is  not  a  debt  subject 
to  execution,  especially  where  partly  intended 
for  the  support  of  the  debtor's  danghter.— Van 
Valhenburgh  v.  Bishop,  164  N.  T.  S.  86. 

DOCTORS. 

See  Phyaicians  and  Sargeons. 

DOCUMENTS. 

See  Dlacorery,  «s»89;  Evidence,  ^840-883. 

DOMICILE. 

^f=»l  (X.Y.Snr.)  A  person  can  have  but  one 
domicile  at  a  time  for  moat  legal  porpoaes, 
though  subject  to  various  jurisdictions.— In  re 
Green's  _  Estate,  lt>4  \.  Y.  S.  1063. 

"Domicile"  Is  the  place  which  in  law  relntive- 
ly  determines  the  personal  law  to  which  a  man 
or  woman  is  subject  in  the  absence  of  any  ex- 
ceptional circumstances  stibjertius  them  to  an- 
other law,  and  is  not  determined  by  nationality 
nor  by  residence  alone,  in  the  Absence  of  proof 
of  animus  manendi  ur  animus  revertendL — Id. 

In  Knglish  and  American  law,  domicile  re- 
lates to  territory,  and  not  to  localities  wftUn 
a  politieal  territory.— Id. 

<e=>2  (N.Y.Sur.)  "Domicile"  is  a  word  of  art, 
with  a  settled  significance  in  law,  and  not 
synonymous  with,  "residence." — In  re  Green's 
Estate.  164  K.  Y.  S.  IOCS. 


"Itesidence"  results  from  facts  alone  and  not 
from  intention,  and  in  law  is  something  otbtr 

than  domicile.— Id. 

«=>4(1)  (N,Y,Sur.)  A  widow,  in  the  absence  if 
proof  to  the  contrary,  retains  the  last  domioik 
of  her  husband,  though  she  may,  being  sui  juri5. 
change  her  domicile.— In  re  Green's  ESetate.  164 
X.  Y.  S.  1088. 

A  protracted  abaenoe  from  an  establiahni 
domicile  does  not  per  se  establiafa  a  new  dua- 
icile. — Id. 

®=>8  (N.Y.Sur.)  At  common  law  there  is  a  pre- 
sumption that  an  American  merchant  reeidin^ 
in  Asia  intends  to  resume  his  national  doroicite 
or  domicile  of  origin  in  absence  of  clear  nnxif 
to  the  contrary.- In  re  Green's  Kitate,  164  N. 
Y,  S.  1063. 

The  domicile  of  the  husband  at  the  time  of  tbt 
marriage  presumptively  becomes  the  matrimonial 
domicile. — Id. 

^=»I0  (N.Y.Sur.)  Mere  possession  of  a  house  in 
a  foreign  place  does  not  establish  domicile  tfafn>. 
—In  rc  Green's  Estate.  164  N.  Y.  S.  1083. 
<S=»II  (N.Y.Sur.)  Dmnicile  is  a  mixed  ques- 
tion of  law  and  ot  fact.— In  re  Green's  Estate 
164  N.  Y.  S.  1068. 


See  Gifts. 


DONATIONS. 
DOWER. 


n.  nroHOATE  intexbst. 

(B)  Stmr,  Helewie,  or  rorfeitare. 

«s>50  (N.Y.Sup.)  Plaintiff,  who,  in  the  honest, 
but  miatakwi,  bdief  that  she  had  been  dirorced. 
remarried  and  lived  with  her  so-called  second 
hu^nd  for  20  yean,  waa  eqoitably  estopped 
from  asserting  claim  of  dower  in  real  estate 
purchased  by  former  husband  after  separation 
and  conveyed  to  defendants  by  deed  of  himself 
and  the  woman  he  had  thereafter  married. — Kan- 
tor  T.  Gohn.  164  N.  Y.  S.  383. 

DRAMSHOPS. 

See  IntoxicatInK  LlQUon. 

DUE  PROCESS  OF  UW. 

See  Constitutional  Ivqw,  «=»2S1-308. 

DURESS. 

See  Payment,  «S987. 

EASEMENTS. 

See  Hlghwaya. 

EJECTION. 

See  Carriera,  «s»350,  381. 

EJECTMENT. 

^ee  Dismissal  and  Nonsuit,  'S=3»24. 

ELECTION. 

See  Pleading.  «s»a69:  Wills.  «b»781,  8OO1 
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ELECTrCm  OF  REMEDIES. 

$ee  Pleading:,  <=»78. 


1 1  (N.Y.Sup.)  In  an  actum  for  plaintiff's 
jhare  of  the  proceeds  of  a  bond  and  mortgage 
inder  a  participation  agreement,  satisfied  by  de- 
fendants for  lesB  than  its  value  without  plain- 
:iCr8  consent,  fact  that  plaintiff,  after  learning 
>f  Ratisfaction,  filed  a  notice  of  claim  of  her  lu- 
:erest  in  it,  asserting  that  It  (till  existed,  heM 
lot  a  bindioK  election  of  remedies.-^Tltomaa  T. 
Sahka,  164  N.  Y.  S.  193. 

ELECTRICITY. 

S:^^  (N.Y.)  A  village  resolution  giving  an  elec* 
trie  lighting  componj  certain  privilc^ea  and  pro- 
b-iding  it  should  apply  only  to  a  section  of  a  for- 
xier  agreement,  which  was  limited  in  time,  is 
limited  to  the  same  period  as  the  original  agree- 
nent— Weedsport  Electric  Light  Co,  v.  ViUage 
>f  Weedsport.  115  N.  E.  OSeTSaO  N.  T.  386. 

The  consent  h^  a  village  to  an  electric  lighting 
x>mpany  using  its  streets,  etc.,  may  be  lawfully 
-estricted  by  conditions  which  do  not  vi(date 
■Jie  CSonstitntion,  statutes,  or  established  prin* 
nples  of  manicixwl  lav.— Id. 

EMINENT  DOMAIN. 

See  Gonstltntional  Law,  4=»280;  Municipal 
Corporations,  «=>266-o88. 

[.   KATUU  SZTBIIT.  AMD  DEUBOA* 

noR  or  powxH. 

B:»45  (N.Y.Sup.)  Forest  purchasing  board,  in 
leterminiag  whether  it  should  aiK>ropriate  land 
lot  adjoining  land  already  appropriated  for 
\clirondack  Parli,  pursuant  to  Forest,  Fish, 
md  Game  Low,  J  35  et  seg.  was  entitled  to  con- 
tidor  a  contract  for  the  sale  of  the  land  with 
imber  as  detrimental  to  Interest  of  state.— 
;'eople  V.  Fisher,  164  N.  T.  S,  125. 
e==»45  (N.Y.Sup.)  Const,  art  7,  i  7,  providing 
tint  forest  preserves  shall  be  forever  kept  wild 
crest  land,  applying  «ily  to  lands  "now  owned 
>r  hereafter  acquired,"  does  not  affect  the  right 
>f  a  public  service  cwporation  or  of  the  state 
:o  acquire  the  lands. — Kamapo  Mountains  Wa- 
:er.  Power  &  Service  Co.  v.  Commissioners  of 
L'olisadea  Interstate  Park,  164  N.  Y.  S.  430. 
B=346  (N.Y.Sup.)  Lands,  although  acquired  by 
t  public  commission,  it  not  acquired  for  public 
ISC,  are  still  subject  to  condemnation. — Rama[fo 
Mountains  Water,  Power  &  Service  Co.  v. 
^ominissfoners  of  Palisades  IntarBtate  Park,  164 
N\  Y.  S.  430. 

S=>63  (N.Y.Sup.)  The  Commissioners  of  the 
['nlisades  Interstate  Park  are  representatives  of 
state,  and  are  not  precluded  from  purchas- 
ng  or  otherwise  acquiring  land  for  the  park 
>y  the  filing  of  map  and  plat  by  a  private  water 
■nrporation,  showing  its  intention  to  condemn 
Mich  land. — Bamnpo  Mountains  Water,  Power 
fc  Service  Co.  v.  Commissioners  of  Palisades  In- 
:erstflte  Park,  164  N.  Y,  S.  430. 
S==>68  (N.Y.Sup.)  If  evidence  of  existing  con- 
litions  of  land  f^oposed  to  be  appropriated  for 
\dlrondack  Park,  under  Forest,  Fish,  and  Game 
Law.  S  35  et  seq.,  tended  to  support  board's 


con^AnsioB  that  land  should  be  appropriated,  it 
possessed  jurisdiction  to  act,  and  sufficiency  of 
evidence  cannot  be  inquired  into  in  collateral 
iwoeeediof  to  determine  dtie  to  landr— People 

v.  Fisher,  164  N.  Y.  3.  125. 

Legislature  may  delate  power  of  eminent 
domain,  and,  in  exercise  of  such  newer,  tribu- 
nal to  which  power  is  delegatedT  having  ac- 
quired jurisdiction,  acts  judicially,  and  its  de- 
termination Is  nox  subject  to  collateral  attack. 
—Id. 

Membera  of  forest  purchasing  board  were  pub- 
lic officers,  charged  with  performance  of  public 
duties  in  determining  whether  timber  lands 
should  be  awropriated  to  Adirondack  Park 
pursuant  to  Fnest.  Ftsh,  and  Game  Law,  §  36 
et  seq.,  and  their  action  in  ajqiropriating  lands 
for  pan  is  sufficient  evidence  of  their  determina- 
tion of  facts  aathoriainv  aetion^Id. 

n.  OOMPEMSATION. 

fB)  Takt«v    or    Im|utn«    Pn»»ertr  >• 
Gronna  for  CompMaatlOM. 

«s>l2l  (N.Y.Sup.)  Where  elevated  railway 
belonged  to  city,  but  railway  company  contrib- 
ated  to  cost,  and  was  to  maintain  It,  the 
railway  company  was  jointly  liable  for  dam- 
ages in  impairment  of  lii^t  by  constroeting 
station.— Liebman  t.  City  of  New  York,  16i 
N.  Y.  S.  769. 

(C)  Hvaanre  «Bd  AjnoiiBt> 

^141(2)  (N.Y.Sup.)  Where  the  raeixanine 
floor  of  elevated  railway  station  darkened  liv- 
ing apartments  of  plaintiff's  property.  Acid  to 
damage  plaintiff  $1,000  in  fee  damage  and  9147 
rental  value  in  excess  of  beneGt.--Liebman  v. 
City  of  New  York,  164  N.  Y.  S.  769. 
€=»I45(1)  (N.Y.Sup.)  Property  owner's  benefits 
from  construction  of  elevated  railway,  increas- 
ing value  of  property,  may  be  set  off  against 
damages  for  impairment  of  light  by  construc- 
tion of  station.~IAebman  t.  City  of  New  York, 
164  N.  Y.  S.  769. 

«=>I48  (N.Y.Sup.)  Under  Highway  Law,  {  59a, 
providing  that,  whenever  awards  are  made  for 
damages  from  a  change  of  grade  in  a  street,  the 
damages  sustained  shall  bear  interest  from  time 
of  change,  interest  to  be  so  awarded  is  in  no 
sense  damages  for  failure  to  pay.— Murphy  v. 
Prendergast,  164  N.  Y.  S.  213. 

Under  Highway  Law,  §  59a,  held,  petitioner, 
who  accepted  an  award  for  damages  for  change 
In  grade  of  street  and  Mve  receipt  in  full,  could 
later  recover  Interest.— Id. 

(D)  Persoaa  Blatltled  and  Parmeat. 

«=»I88  (NIY.Sup.)  Iho  question  of  ownership 
of  land  condemned,  as  between  defendants,  can- 
not be  determined  upon  motion  before  the  com- 
missioners' award,  to  determine  whether  peti- 
tioner is  endtled  to  consequential  damages  on 
account  of  owning  additional  Iands.--In  re 
Bronx  Parkway  Commission,  164  N.  Y.  S.  9. 

Commissioners  of  appraisal  cannot  determine 
disjputed  title  to  land  condemned  as  between  a 
petitioner  and  a  defendant,  except  by  consent. — 
Id. 

Code  Civ.  Proc.  $  3378,  providing  for  de- 
termination without  a  jury  of  conflicting  claimfi 
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to  award  in  oondemnatiOD  proceeding  rclatee 
only  to  daims  between  d^oidante.— Id. 

m.  PRO0EEDIHG8  TO  TAKE  PBOP- 
ERTY  AND  ASSESS  OOM- 
PENSATIOlf. 

e=»l67(4)  (N.Y.Sup.)  The  right  of  «ninent  do- 
main is  a  purdy  legiBlative  power,  and  the 
statutory  procedure  must  be  strictly  followed. — 
In  re  Bronx  Parkway  CommiBsion,  1G4  N.  Y. 
S.  0. 

Condemnation  proceedings  are  strictly  statu- 
tory, and  the  court  has  only  such  jurisdiction  as 
conferred  by  statute,  and  incidental  powers  nec- 
essary to  carry  it  into  effect.— Id. 

^167(4)  (N.Y.Sup.)  Where  pn^erty  of  indi- 
vidual 18  to  be  condemned  against  his  will, 
statute  must  be  strictly  construed  in  bis  favor, 
and  plain  letter  of  law  must  permit  proposed 
action.— People  v.  Ksher,  164  N.  Y.  8.  125. 

«=:3|60  (N.Y.6up.)  Governor's  written  confir- 
mation or  oral  consent  to  appropriation  of  lands 
for  Adirondack  Park,  onder  Forest,  Fish,  and 
Game  Law,  S  35  et  aeq.,  met  every  requirement 
of  statute,  providing  that  apprt^riation  shall 
not  be  made  without  Governor's  consent,  tbough 
confirmation  was  subaeqaent  to  u>propriation. 
—People  v.  Fisher,  164  N.  Y.  S.  12B. 

Determination  of  members  of  forest  purchas- 
ing board  that  timber  other  than  spruce,  pine, 
or  hemlodc  was  being  cut  on  land  to  detriment 
of  forest  or  interests  of  state,  met  requirements 
of  Forest,  sHsh,  and  Game  Law,  S  35  et  seq., 
authorizing  appropriation  for  Adirondack  Part 
in  such  case,  though  no  formal  reiolution  to  the 
effect  was  passed.— Id. 

«s»l74  (N.Y.Sup.)  Forest  purdiasing  board's 
right  to  appropriate  forest  lands  for  Adirondadc 
Park,  pursuant  to  Forest,  Fish,  and  Game 
Law,  I  s6  et  seq.,  was  not  affected  by  delay  in 
proceedings  after  owner  contracted  for  removal 
of  timber,  nntil  new  contract  for  sale  of  land 
and  timber  rights,  subject  to  first  cMltract, 
threatened  complete  denudation  of  tract.— 
People  T.  Fisher,  164  N.  Y.  8.  126. 

«=3t86  (N.Y.Sup^  Under  the  act  (Laws  1900.  c. 
170)  creating  the  Commis«oneT8  of  the  Palisades 
Interstate  Park,  it  is  not  prerequisite  to  the  ac- 
quisition of  land  that  maps  required  In  section 
6  of  the  act  be  prei>ared.— Bamapo  Mountains 
"Water,  Power  &  Service  Co.  v.  Commissioners  of 
Palisades  Interstate  Park,  164  N.  Y.  S.  430. 

(S=s>226  (N.Y.Sup.)  Where  land  condemned 
forms  part  of  a  tract,  title  to  entire  tract  may 
be  proved  before  commissioners  to  establish 
consequential  damages,  but  not  on  the  applica- 
tion to  appoint  commissioners. — In  re  Bronx 
Parkway  Commission,  164  N.  Y,  S.  9. 

IV.  REMEDIES  OF  OWNERS  OF 
PROPERTY. 

€=»292  {N.Y.Sup.)  An  application  for  injunc- 
titm  against  condemnation  proceedings  will  not 
be  granted,  where  notice  to  other  defendant 
owners  was  not  given. — In  re  Bronx  Parkway 
Commission,  164  N.  Y.  S.  9. 

To  obtain  relief  by  injunction  against  con- 
demnation proceedings,  a  person  must  show  a 
dear  right  upon  which  to  base  the  renwdy^Id. 


EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant 

EMPLOYERS'  UABILITY  ACTS. 

See  Commerce,  ^»27:  Maater  end  SerraDi. 
«B»351-419. 

ENCROACHMENT. 

See  Ckmatltntiaial  Law,  «970.  72. 

EQUAL  PAY  LAW. 

See  Schools  and  School  Districts,  «=>144. 

EQUITABLE  ASSIGNMENTS. 

See  Assignments,  ^s»BO.  02. 

EQUITABLE  ESTOPPEL 

See  Bstoppel,  ^52-95. 

EQUITY. 

atoroel; 
;  Trusts. 


See  Esto^iel;   Injunction;   Spedilc  Peifonn- 

ance : 


H.  UlkOHES  AND  8TAI£  DEMAROS. 

<^=»87  (N.Y.Sup.)  Passivity,  or  even  somnol- 
ence, under  continued  aggression,  ia  not  in  it- 
self a  auneiulcr  of  riglttair-Veuiw  t.  New  Tout 
Cent  ft  H.  B.  B.  Co.,  IM  N.  T.  S.  626. 

ESTATES. 

See  Descent  and  Distribution;  Dowur;  E<iee- 
utors    and   Admintstraton ;  Perpebiities: 

WlHs. 

ESTOPPEL 

See  Appeal,  «e39882;  Contracts.  ^307;  Dow- 
er, «B350;  Judgment,  4»678-73a 

X.  BY  BEOORD. 

^5  (N.Y.Sup.)  Where  defendant  in  eject- 
ment, in  wbicD  judgment  was  entered  on  stipn- 
lation  giving  defendant  title  to  portion  of  lot 
in  qnestioD,  subsequently  conveyed  his  inter- 
est in  premises,  on  hearing  of  motion  to  r^t 
aside  such  jadfrment,  he  was  estopped  from  as- 
serting any  rights  in  premises.- Peitple  t. 
Witherbee,  164  N.  T.  8.  916. 

m.  EQmTABI.E  ESTOPFEIh 
(A)  VAtnF«  and  BssentlalB  In  G«Berai. 

€=352  (N.Y.Sup.)  Any  act,  omission,  or  con- 
cealment involving  a  breach  of  legal  or  eciuitabl" 
duty,  and  which  is  injurious,  ia  a  basis  upxL 
which  to  predicate  an  estoppel,  and,  in  dcaUci; 
nith  equitable  estoppel,  neither  express  ncr  iin- 
plied  fraud  necessarily  enters  into  the  questiot- 
-Kantor  v.  Cohn,  164  N.  Y.  S.  383. 
^ss>S3  (N.Y.8up.)  It  is  not  necessary  to  aa 
equitable  estoppel  that  the  partiee  should  dt- 
sign  to  mislead,  bat  it  ie  sufufiient  if  the  act  if 
calculated  to  mislead  and  actually  has  misIeO 
another,  acting  upon  it  in  good  faitb  and  ex- 
ercising reasonable  care  under  the  circumstanctf.  i 
-KantOT  T.  Ooim,  164  N.  Y.  &  388. 
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<B)  Ground*  Of  B!fl(op»ol. 

®=>68(3)  (N.Y.Sup.)  Plaintiff,  suing  to  recOTer 
property  of  foster  parents,  wbo,  on  preTioas  tri- 
nls.  based  right  on  thdr  alleged  written  agree- 
ment to  adopt  bim  and  leave  him  their  prop- 
prty,  held  entitled  to  recover,  if  at  all,  only  on 
strength  of  alleged  writing.— Townsend  v.  Per- 
ry,  164  N.  T.  S.  441. 

i^=»OI<l)  (N.Y.Sup.)  That  plaintiff  Id  applica- 
tion to  vacate  void  jud^ent  anoulUn^  marriage 
was  the  moving  party  in  sucli  case  held  not  to 
estop  her  from.  Invoking  aid  of  court  to  Bet 
a$ride  the  jud^ent.— Davidaon  T.  R«am,  164  N. 
i'.  S.  1037. 

«=>95  (N.Y.Sup.)  An  estoppel  by  condact  ari^ 
OS  as  well  where  a  party  u  silent  because  of 
ignorance,  and  such  ignorance  amounts  to  negli- 
gence, to  the  injury  of  another,  as  when  he  has 
knowledge,  and  is  under  a  du^  to  apeak,  and 
fails.— Kantor  v.  Cohn.  164  N.  X.  S.  S^. 

EVrCTION. 

See  Landlotd  and  Tttiant,  «5»172.  190. 

EVIDENCE. 

See  Criminal  Law,  «=>304-547:  Depoaitiona; 

Oiecovery;  Trial,  «»307;  Witnesses. 
For  evidence  as  to  particolar  facts  or  issues  or 

in  particular  actions  or  proceedings,  see  also 

the  various  specific  topica. 
For  review  of  raHngs  renting  to  evidence  see 

Appeal. 

Reception  at  trial,  see  Trial,  ^90. 

X.  JUSXOUX  HOTXCE. 

<S=s>23(l)  (N.Y.Sup.)  Courts  will  take  'judicial 
notice  of  designation  of  New  York  City  land  for 
purpose  of  taxation  and  assessment  by  section, 
hlock,  and  lot  number,  as  provided  by  Laws 
1  W)2,  c.  512.— Rudolph  Wallach  Oa  t.  Rooney, 
104  N.  T.  S.  616. 

<S=946  (N.Y.CityCt.)  Courts  must  take  judicial 
iiutice  of  proclamation  of  President  of  April 
(t,  1917,  of  existence  of  state  of  war  between 
T'nited  States  and  Germany.— Fritz  Schulz,  Jr., 
Co.  T.  Baimes.&  Co..  164  N.  Y.  8.  454. 

n.  PKEStTHmONS. 

®=o69  (N.Y.3np.)  Where  same  persons  under  a 
will  are  tmstees  and  executors  with  duties  co- 
existent, an  act,  which  they  have  no  power  to 
do  as  executors  hat  may  do  as  trustees,  will  be 
itreaumed  to  be  done  in  the  latter  capaidty.- In 
re  McDowell.  164  N.  Y.  S.  1024. 

^=>76  (N.Y.Sup.)  In  action  for  alienation  of 
husband's  affection,  unless  plaintiff  makes  out 
prima  facie  case,  defendant  is  not  required  to 
introduce  any  proof,  and  therefore  no  inference 
ran  be  drawn  because  defendant  is  not  sworn. — 
I,oper  V.  Askin,  164  N.  Y.  S.  1036. 

®=980(1)  (X.Y.Sup.)  It  is  to  be  presumed  that 
Workmen's  Compensation  Act  of  New  Jersey 
h.  1911.  p.  134,  as  amended  by  Act  N.  3. 
April  1,  1913  [P.  L.  p.  .302]),  wiU  be  given  a 


construction  in  Jurisdiction  where  it  was -enact- 
ed to  enable  those  baviog  claims  thereunder  to 
enforce  them  as  tber^n  provided. — Verdlcchio  v. 
McNab  &  HarUn  Mfg.  Co.,  164  N.  Y.  S.  290. 

^»80^)  (N.  Y.  Sup.)  Common-law  mnrriage 
whidi  would  exist  in  New  York  must  be  pre- 
sumed to  exist  in  New  Jersey,  which,  being  one 
of  original  states,  is  prenmad  to  bavo  same 
common  law.— Davidson  t.  Beam,  164  N.  Y.  S. 
1037. 

«=»83(1)  (N.Y.Sup.)  It  will  be  presumed  that 
no  public  official  will  do  anything  against  his 
ofldal  duty,  or  omit  to  do  any  item  of  It.— 
People  V.  Fisher,  164  N.  Y.  S.  126. 

m.  BUBS!^  OF  FBOOF. 

«=»96(1)  (N.Y.Snp.)  Ona  who  aets  up  an  af- 
firmative defense  to  a  cause  of  action  has  the 
burden  of  proof  as  to  snch  defense. — Bloyer  t. 
Chamberlain,  164  N.  T.  S.  806. 

IV.  BEI.EVAHOY,  MATEBIAUTT.  AHD 
GOMPETENOT  IN  OENEBAL. 

(D)  MMevfalttr. 

^147  (M.Y.Snpi)  In  action  tct  injuries, 
which  plafaitiff  (teimed  he  aaataiiMd  by  CalUnf 
through  ooal  hole  in  ridewalk  in  freat  of  defend- 
ant's premises,  testimony  by  janitress,  who  was 
on  the  premises  all  day,  that  she  saw  no  one 
^11  in  front  of  the  building  oa  the  day  in  quca- 
tioD,  was  competent  and  materiaL— Feingold  v. 
LefkowiU,  16^N.  Y.  S.  394. 

tut  Comwtmnmri 

®=>I46  (N.Y.Sup.)  Where  a  broker,  who  effect- 
ed a  sale,  testified  to  seven  or  eight  previous 
telephonic  conununicationa  with  defendant,  his 
testimony  that  he  Informed  defendant  over  the 
telephone  of  mailing  a  note  of  sale^  and  that  he 
recognized  defendant's  voice,  is  admissible, 
tbough  the  broker  did  not  personally  know  de- 
fenduit.— Thomas  Heodwsoa  ft  Co.  v.  Baron, 
164  N.  X.  S.  697. 

yn.  AOKissiOHs. 

(A)  Natnre,  Porm,  mnd  Ineldents  la  Gen- 
eral. 

«=»208(1)  (N.Y.Sup.)  In  an  action  for  plain- 
tiff's share  of  the  proceeds  of  a  bond  and  mort- 
gage under  a  participation  agreement,  satistied 
by  defendants  for  less  than  its  value  without 
plaintiff's  consent,  admissions  in  the  answer  of 
receipt  of  various  sums,  showing  that  defend- 
ants had  received  more  than  tbelr  interest  in 
bond  and  mortgage,  can  be  used  as  evidence 
against  defendants.— Thomas  v.  Zahka,  164  N. 
Y.  S.  193. 

(D)  Br  Areata  or  Other  RepreseatattTU. 

^^244(7)  (N.Y.Sup.)  In  action  for  personal  in- 
juries against  street  railroad,  court's  refusal  to 
allow  road  to  prove  corrupt  actions,  in  attempt- 
ing to  bribe  mtnesses  for  road  on  former  trial, 
of  party  employed  by  plaintiff's  attorneys  as  In- 
vestiirator,  was  erroneous. — Wertbeimer  v.  New 
York  Rys.  Co.,  164  N.  Y.  S.  280. 
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Z.  DOOmiBlfTABT  BVZDnrOB. 

(B)  Exemiillfleatloaa,     Transerlpta,  mmU 
CertiMed  Coplex. 

«»340(1)  (N.Y.Sup.)  Despite  MuDldpel  Court 
Code.  I  12S,  heUU  tliat  jodnneitt  roll  of  New 
York  Mnnidpal  Goart  In  prior  disponesa  pro- 
ceeding cannot  be  excluded  on  ground  that  it 
was  presumed  not  to  be  <»i  merite. — Steinmets 
CoQCt  Co.  V.  Potbemont,  1«M  H.  Y.  S.  iM. 

<D}  ProdsodoB,  Aiitk0Btlcatl«s,  mm€  Bl- 

tMt. 

^370(3)  (N.Y.Sup.)  Minute*  of  a  corporate 
meeting,  if  written  out,  may  be  proved  by  any 
witness  who  can  testify  to  their  correctncM, 
whether  or  not  he  was  the  secretary  de  jure. — 
Edward  Davis,  Inc.,  v.  Adler,  164  N.  X.  S.  66. 

18=3383(7)  (N.Y.Sup.)  Letter  in  evidence  writ- 
ten by  defendant  offering  to  take  up  loan  on 
behalf  of  his  father's  estate  must  be  read  in 
connection  with  known  circumstances  stated  in 
complaint  and  admitted  by  demarrer  thereta— 
Fronde  t.  Fleischmann,  164  N.  X.  S.  1003. 

XX  PAROL  OR  BXTRIN8I0  EVIDEKOE 
AFFEOTIHO  WRITIlfOS. 

(A)  CoHtraditttlav,  TarylBV,  or  Addtuff  to 
Terma  of  wrHtou  Invtrmment. 

«=>4I7(11)  (N.Y.)  In  action  to  foreclose  me- 
dianic's  lien,  where  defendant's  president  ad- 
mitted that  letter  in  evidence  was  incomplete, 
in  that  it  did  not  state  terms  of  payment  on 
which  parties  agreed,  oral  etidence,  supplement- 
ing but  not  contradicting  writing,  was  properly 
received.— Di  Menna  v.  Oowwr  &  Evans  Co., 
115  N.  B.  993,  220  N.  Y.  381. 

«=»4I7(12)  (N.Y.Sup.)  Defendant  buyer  of 
goods  Aeld  entitled  to  prove  entire  contract  of 
sale,  only  partiaily  reduced  to  writing  in  order 
which  he  aumed,  as  was  evident  from  its  face.— 
Sttttusa  vTOias.  H.  Ueer  Dry  Ooods  Co.,  164 
N.  X.  S.  71. 

«S9»4I9^)  (N.Y.Sup.)  Against  written  release 
d[  claims  for  personsl  injury,  for  $5,000,  recited 
to  be  "the  sole  consideration  and  without  any 
other  promise  or  agreement,"  oral  promise  to 
fumisti  employment  on  recovei'y  cannot  be 
shown.— Vivirito  v.  New  Xork  Cent  &  H.  R.  B. 
Co.,  164  N.  Y.  S.  79. 

(O)  SspariUe  or  SiibB««««Bt  Oml  Avrce- 

^444<6)  (N.Y.Sup.)  Under  Negotiable  Instru- 
ments Law,  S  35,  the  maker  of  a  nonnegotiable 
note  can  show  that  the  note  was  given  under  an 
agreement  that  it  was  not  to  take  effect  as  a 
binding  obligation  until  the  payment  of  on  in- 
debtedness by  a  firm,  of  which  the  payees'  fa- 
ther was  a  member,  to  the  maker. — Rubel  v, 
Honig,  164  N.  X.  S.  219. 

(D)  Conatrnctlon  or  Application  '  of  Ijan> 
BVKVe  of  Wrlttea  laatrDment. 

9s^455  (N.Y.Sup.)  In  an  action  on  a  bill  of 
lading,  trial  court  erred  in  allowing  evidence  to 
explain  indorsement  thereon,  "Returned  for  re- 
pairs;" there  being  nothing  ambiguous  about 
such  words.— EJdwin  B.  Stimpson  Co.  v.  Chi- 
cago, B.  A  Q.  B.  Co.,  164  N.  X.  S.  6». 


^460(3}  (N.Y.Sup.)  Where  plaintiff,  in  ui- 

tion  for  breach  of  covenant,  naa  received  «ul 
his  deed,  in  connection  with  other  dwii  i' 
which  it  refers,  purports  to  five  him,  tbm 
ing  no  uncertainty  or  ambiguity  as  to  land 
veyed,  conversations  and  negotiations  kt""- 
the  parties  are  properly  ezdaded.— Rii^d  i. 
Larnaid,  164  N.  Y.  S.  763. 

Xn.  OFimOH  EViDBHOB. 

(P)  Blleot  or  OplmloB  BTtdeaee. 

«=>568(7)  (N.Y.Sup.)  In  action  for  failnn  to 
deliver  imported  hats  sold,  testimony  of  M'l  .- 
ant's  witness  that  there  were  no  more  tbu  ¥' 
or  CO  dozen  of  such  hats  in  market  dnriag  i^Mi 
involved  was  valueless,  as  bearing  <m  real 
dition  of  market,  where  It  appeared  on  rrrr^ 
examination  that  witness  had  made  ioqair^ 
only  of  local  manufacturers,  not  amoos  iajfrt 
ers.— (Goldstein  v.  Arkell  ft  Douglas,  IM  N.  T. 
S.  580. 

XIV.  WEIGHT  AND  SVVFICIEIICT. 

«=3S84(1)  (N.X.Sup.)  TestimMiT  of  winew^ 
who  attetDpt  to  Tdftte  conrantional  itatM^- 
casually  made  Itmg  yeua  before  on  salo«c*  •• 
no  personal  c(wccm  to  them.  Is  entitled  to 
consideration.— ^IWDsend  t.  Ferry,  164  X.  i- 
S.  441. 

EXAMINATION. 

See  Witnesses,  «=»303,  305. 

EXCEPTIONS. 

See  AM>eBl,  «b>282;  Criminal  Law,  «all^ 

EXCESSIVE  DAMAGES. 

See  Damages,  «=»130,  132. 

EXECUTION. 

See  Attachment;  Divorce  ^3321%:  St,-' 
ping,  <&=>33. 

X.  S17PPI.EME1ITABT  PROCEEDDSS 

.&=>380  fN.Y.Sup.)  Under  Code  Civ.  Pr^^  I 
2435.  2436,  judgment  creditor  may  ens-"'| 
debtor  once  fully,  and  further  ezsmioflli'-c  *' 
question  of  discretion,  and  in  application  fa '■ 
must  be  set  forth  showing  debtw  has  afl'> 
property  since  last  examination  appli'^a*  " 
judgment  under  section  2463.  and.  if 
examinationa  have  recently  taken  plan. 
creditor  will  obtain  useful  information,  ft" 
Livinxston  v.  Livingston,  164  N.  X.  S-  419. 
«»39l  fN.Y.Sup.)  Under  Code  Civ.  Pnf.  < 
2433.  judge  presiding  at  Special  Term  baJ  -. 
jurisdiction  to  vacate  order  for  examinatir-i 
judgment  debtor  in  aupplementary  pnWJ'-'' 
made  by  another  judge  of  same  court— 14'-- 
ston  V.  Livingston,  164  N.  X.  S.  419. 
<8=j402  (N.X.Sup.)  There  is  but  <Hie  wij 
a  judgment  creditor  to  reach  an  accruior  <; 
ary,  tnat  provided  by  Code  Civ.  Prot  f  l-- 
On  the  return  of  an  execution  unsatisSe-.  ' 
order  may  be  obtained  garnishing  a  perr-i'i- 
of  salary  due  or  to  bectnne  doe. — ^Ha)'**'' ' 
Hayward.  164  X.  X.  S.  877. 
«=9403  (N.X.Sup.)  Judgment    creditor  ^  ■ 
the  employer  of  his  Jodgmott  debtor,  wo*  • 
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ompliance  with  Code  Civ.  Proc.  |  1391,  re- 
eipt  by  judgm«at  debtor  from,  employer  of 
alary  amoDBtiog  to  $12  more  a  week,  and 
hat  10  per  cent,  of  such  receipts  would  have 
lore  than  aatiafied  creditor'B  demand,  estab- 
Lshes  a  prima  facie  case,  and  dismiBsal  of 
omplaiat  Is  error.— Saks  ft  Co.  v.  McDonald, 
.04^.  T.  S.  756. 

lXECutors  and  administrators. 

}ee  Attorney  and  CUeat,  ^^182;  Descent  and 
Distribotion:  Chiardtan  and  Ward,  4^33; 
Master  and  Servant,  «8=»400 ;  Tmats;  Wills. 

n.  ApponfTMiarr.  QVAXtriOATioir, 

Ain>  TENtTRE. 

%=>32{1)  (N.y.Sup.)  The  surrogate,  under  Code 
^iv.  Proc.  8  2009,  had  power  to  revoke  nmited 
etters  of  administi'ation  on  showing  of  mis- 
■onduct  and  dishonesty,  and  that  appointment 
s-ag  obtained  by  false  suggestion  of  material  fact 
-In  re  Grover%  Estate,  164  N.  Y.  S.  209. 

In  alleged  widow's  petitl(Hi  for  limited  letters 
>f  adrainistratioD  on  estate  ot  her  hnsband,  mis- 
statement that  decedent  left  Um  surviving  no 
lezt  of  kin  was  not  immaterial,  bat  wan  zalse 
luesestion  of  material  fact,  wltkia  Code  Civ. 
Proc.  8  2569,  d.  4.— Id. 

^s>32(2}  (N.T.Sup.)  In  proceeding  to  revoke  let- 
:ers  o£  adrainiBtratlon  under  Code  Civ.  Proc.  IS 
>569.  2670,  2571,  evidence  held  to  show  that  ap- 
>ointment  was  obtained  hf  false  suggestion  of 
Material  fact— In  re  Grover'a  Estate,  104  N.  Y. 
3.  209. 

3=»32(2)  (Iff.T.S«r.)  tTnder  Code  Civ.  Proc.  S 
i569.  a  proceeding  to  revoke  letters  of  adminis- 
xation  cannot  be  maintained,  except  by  a  cred- 
tor  or  person  interested  in  tbe  estate  <n  the  de- 
•cased.  within  section  2768. — In  re  Mack's  Ea- 
ate.  164  N.  Y.  S.  5»0. 

Under  Code  Civ.  Proc.  S  2670,  where  the  hua- 
jand.  believing  false  representations  as  to  the 
iliaracter  of  the  instrament,  assigned  all  his 
■ii;fat  in  tbe  wife's  estate,  except  exempted 
lousehold  articles,  he  was  not  a  person  inter- 
ested, and  could  not  have  the  letters  of  admin- 
stration  revoked.— Id. 

g^35(l)  (N.y.Snp.)  The  surrogate,  under  Code 
[:^iv.  Proc.  i  256ft,  had  power  to  revoke  limited 
letters  of  administration  issued  under  section 
on  abowing  that  administratrix  bad  been 
euilty  of  misconduct  and  dishonesty.— In  re 
iJrover's  Estate.  164  N.  Y.  S.  209. 

On  petition,  pursuant  to  Code  Oiv.  Proc.  $ 
25(S9.  for  revocation  of  letters  of  administra- 
tiou  granted  to  alleged  widow,  where  administra- 
trix gave  willful  false  testimony  as  to  death  of 
arft  hud>and.  other  than  decedent,  to  establish 
riffbt  to  retain  ofBce,  her  removal  was  required. 
—Id. 

e=o35(15)  (N.Y.Sup.)  In  proceedii^  for  revoca- 
tion of  administration  letters,  pursuant  to  Code 
Civ.  Proc.  §{  2569,  2570,  2571,  evidence  held  to 
show  administratrix  bad  been  guilty  of  such 
misconduct  and  dishonesty,  as  to  justify  con- 
elusion  she  was  unfit  for  execution  of  office.— 
In  re  Grover'a  Estate.  164  N.  Y.  S.  209. 


m.  AMSTS,  APPRAX8A&,  AKD  IH- 
▼ENTOBT. 

«S3>45  (N.T.Snr.l  Where  deceased  had  cove- 
nanted to  hold  In  trust  certain  money,  it  will 
be  presumed  that  he  did  so,  in  absence  of  con- 
trary showing,  and  upon  his  death  before  deter- 
mination of  trust  beneficiaries  had  a  proper- 
ty right  in  auch  fund.— In  re  Hamilton's  E!a- 
tate.  104  N.  Y.  8.  938. 

IV.  OOLLEOTIOH  AMD  MAKAOKKEMT 
OF  ESTATE. 
CA)  la  GenepMl. 

«s>IOg(l)  (N.Y.Sur.)  Where  state  comptroller 
required  an  administrator  to  have  decedent's 
jewelry  appraised  by  a  jewelry  expert  before  con- 
senting to  its  delivery  to  administrator,  and 
where  estate  was  benefited  by  ap>praisal,  Surro- 
gate's Court,  on  adnunistrators  application, 
would  allow  a  reasonable  fee  to  appraiaer.— In  re 
Rook's  Estate,  164  N.  Y.  8.  742. 
®:3|24  (N.Y.)  A  will  empowering  the  wife  as 
life  tenant  and  executrix  to  sell  property  for  the 
benefit  of  tbe  estate  and  the  support  of  tbe 
wife  and  support  and  education  of  the  diildren, 
and  appointing  a  special  executor  with  power 
to  sell  land  in  New  York,  held  to  limit  the  pow- 
er of  sale  to  only  so  much  of  tbe  principal  as 
was  necessary  for  such  purpose,  with  the  join- 
der of  the  special  executor.— Marsh  t.  Consum- 
ers' Park  BMwing  On.,  115  N.  D.  518,  220  K. 
Y.  206. 

(B)  Real  Property  and  Interests  TKeretm. 

«=3l38(4)  (N.YJ  A  will  empowering  the  wife 
as  executrix  to  sell  property  for  the  benefit  of 
the  estate  and  the  support  of  the  wife  and  sup- 
port and  education  of  the  children,  held  to  lim- 
it power  of  sale  to  so  much  of  the  principal  sum 
as  was  necessarr  for  such  purpose.— Marsh  v. 
Consumers*  Park  Brewing  Co.,  115  N.  B.  51S, 
220  N.  Y.  206. 

VI.  AIXOWAMCE  ANB  PAYMBirT  OF 

(A)  Uabllltles  of  Estate. 

«=»22l(5)  (N.Y.Sup.)  In  action  against  dece- 
dent's estate  for  services  rendered  decedent,  poli- 
cy of  law  requires  convincing  testimony  that  it 
was  understanding  of  both  parties  that  decedent 
would  pay  for  services,  and  that  services  were 
rendered  pursuRut  to  snch  understanding.— 
Cannon  v.  Sares,  164  N.  Y.  S.  294. 

Vn.  DISTRIBtmOH  OF  BSTATB. 

^=3295  (N.Y.Sur.)  Money  in  hands  of  execu- 
tors, after  debts,  specific  legacies,  and  trusts 
had  been  provided  for,  held  payable  immediate- 
ly under  residuary  clause,  although  other  funds, 
which  would  go  into  residuary  estate,  were  tied 
up  by  life  estates.— -In  re  Senn's  Estate,  164  N. 
Y.  S.  309. 

Vm.  SAI.E8  AND  OORVETAKOES  OTT- 
DEB  ORDER  OF  COURT. 
(B)  Application  and  Order. 

€=>337  (N.Y.Sup.)  In  a  proceeding  for  sale  of 
tbe  deceased  debtor's  land  for  the  payment  of 
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bis  debts,  a  citatioD  issued  to  unkDown  credi- 
tors is  valid,  althoagfa  the  order  for  pnblica- 
tioQ  is  contained  in  the  order  that  a  citati<Hi 
issue,  and  is  not  made  separately  and  after  such 
order.— In  re  Reed,  164  N.  T.  S.  37. 

When  a  citation  is  to  be  served  only  on  un- 
known creditors,  it  ia  nnnecessai?  to  state  in 
affidavit  or  order  that  deposie  in  the  post  of- 
fice or  delivery  without  t£e  «Ute  fa  dfapeiued 
with.— Id. 

Z.  AOTIOKS. 

^=945 1  (2)  (N.Y.Sup.)  In  action  against  dece- 
dent's estate  for  services  of  nursing  and  attend- 
ance, whether  tiiere  was  understanding  between 
parties  that  decedent  would  pay  for  services,  and 
whether  they  were  rradered  pursuant  to  such 
understondiEng,  Add  for  jury —Cannon  v.  Sares, 
164      T.  S.  294. 

®=>45l(2)  (N.T.Sup.)  In  action  on  decedent's 
notes,  executors  setting  up  defense  of  payment, 
presumption  wliich  went  with  production  of 
notes  and  proof  of  nonpayment,  together  with 
rent  receipts  to  plaintiff  sigped  by  decedent, 
held  not  Bufflciently  met  by  testimony  on  cross- 
examination  of  witness  called  by  defendants  to 
warrant  judgment  for  defendants  on  merits  at 
dose  of_plaintiff's  caae.— McKihle  t.  Shepherd, 
164  N.  tTs.  8S0. 

XI.  ACJOOUMTIHQ  AMD  SETTLEMEHT. 

(D)  ComDeuMmtlon. 

<3=>489  (N.T.SurO  Tbe  amount  of  commissiona 
allowed  to  testamentary  trustees  is  governed  by 
the  law  in  force  at  the  time  of  the  settlment  <w 
their  acconnts.— In  re'  Naylor**  Estate,  164  N. 
Y.  S.  462. 

«=a495(2)  (N.T.Sur.)  Commisaiona  of  executors 
can  be  computed  only  on  money  received  and 
paid,  and  executors  transferring  corporate  stock 
to  tbemselves  as  trustees  under  a  will  are  not 
entitled  to  eommlsriona  on  the  value  of  the 
■took.— In  te  Burden,  164  N.  Y,  S.  747. 

«=9495(3)  (N.Y.Sur.)  The  transfer  of  property 
to  succeeding  trustees  is  not  a  paj*!!^  out,  with- 
in the  meaning  of  the  statute  allowing  commis- 
sions, so  as  to  mtitle  a  trustee  to  commission 
for  paying  out— In  re  Naylor's  Estate,  164  N. 
Y.  S.  462. 

«=>496(2)  (N.Y.Sur.)  Under  Code  Civ.  Proc  S 
2753,  par.  5,  where  the  will  devised  all  real  es- 
tate directly  to  trustees  during  lifetime  of  wid- 
ow, and  on  her  death  to  pay  certoin  legacies, 
the  two  trustees  received  the  property  and 
were  each  entitled  to  one-half  commission  there- 
for.— In  re  Naylor's  Estate,  164  N.  Y.  S.  462. 

Where  testator  devised  property  directly  to 
trustees,  to  hold  during  the  life  estate,  and  oo 
termination  thereof  they  paid  out  part  of  the 
property,  the  two  trustees  participating  in  such 
transfer  are  entitled  to  a  one-half  commission 
on  such  amount. — Id. 

^=>499  (N.Y.Sur.)  Representatives  of  a  deceas- 
ed executor  are  not  entitled  to  commissions  for 
paying  out,  where  the  executor  died  before  any 
payment  was  actually  made  by  him. — In  re 
Naylor's  EsUte,  164  N.  Y.  S.  462. 

A  substituted  trustee  is  entitled  to  mie-haU 
eommisrion  for  receiving  property  from  his 
predecessor.— Id. 


EXEMPTIONS. 

See  Process,  ^5>119 ;  Taxation,  ^asSTB. 

EXPLOSIVES. 

See  Negligence,  «=)»136. 

FACTORIES. 

See  Health,  «s>32,  87. 

FACTORS. 

See  Broker*. 

FALSE  IMPRISONMENT. 

X.  CIVIL  xiabujtt. 

(A)  Aeta  OoMBtltottns  Falae  Im»rls«aaaeat 

and  Llabllitr  Ther«for. 

«=>7(3)  (N.Y.Sup.)  The  rent  collector  for  ■ 
receiver,  who  attempted  to  collect  the  rent  aft- 
er the  receiver  had  been  ousted.  Aeld  a  tres- 
paaeer  merely,  and  the  owner's  agent  was  liable 
for  arreatinji  him  without  warrant. — Schanmith 
V.  Knapp.  164  N.  T.  S.  578. 

FALSE  SWEARING. 

See  Perjury. 

FEDERAL  EMPLOYERS'  UABILITY 
ACTS. 

See  Commerce,  «=>27. 

FELLOW  SERVANTS. 

See  Blaster  and  Servant,  *=3l85. 

FERTILIZERS. 

See  Afrienltore,  fi»7. 

FINDINGS. 

See  Appeal,  «»1006. 

FIRE  ESCAPES. 

See  Health,  «es>37. 

FIREMEN. 

See  Hunidpal  Oorporationa,  «ariKXk. 

FOOD. 

See  Injunction,  «s»86. 

(N.Y.Sup.)  That  milk  has  been  soM  \oost 
or  dipped  from  cans  for  over  50  years  does  not 
warrant  injunction  to  restrain  enforcement  of 
order  prohibiting  sale  of  milk  in  such  a  way  if 
the  public  health  demands  the  enforcement  of 
the  order.— Mannix  v.  Frost,  164  N.  Y.  S.  1(B0. 

Order  of  board  of  health  pnAibiting  sale  of 
loose  or  dipped  milk  is  not  Ineomristent  witb 
Sanitary  Code  authorising  local  health  oflkrr 
to  issue  permits  for  sale  of  milk  and  rcquiria: 
sale  to  be  made  under  sanitary  conditions.— Id. 

Order  prohibiting  sale  of  loose  or  dinrad  milk 
held  not  to  deprive  milk  dealer  of  property  iritb- 
ont  compen8Btion.-~-Id. 
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TrndB,  atatrnte  of 


«=S9|0  (N.Y.Sap.)  Under  Axricaltaral  Law.  | 
TO,  as  atneDded  hj  Lxm  lwl2.  c.  26,  tbe  addi- 
tion of  coloring  matter  to  artificial  vinegar, 
wliich  iB  correctly  labeled,  makes  it  an  adulterat- 
od   TineRar.— People  v.  Lang,  104  N.  Y.  S.  6. 

<S==>U  (N.Y.Sup.)  Order  prohibitinK  sale  of 
loose  OF  dipped  milk  does  not  prohibit  seller  of 
milk  from  engaginc  in  hie  buflineBs,  but  merely 
i-t^sulates  manner  m  which  be  ahall  do  bo  for 
Iiurposes  of  sanitation.— Mannii  v.  Frost,  164 

Y.  s.  1000. 


16  (N.Y.Sup.)  The  fact  tiiat  the  aeller  ot 
an  artificial  vin^ar,  labeled  to  ihow  Ite  in- 
icredtents,  had  registered  tbe  article  under  the 
federal  Food  and  Drug  Act,  negatives  at  least 
prima  facie  a  claim  that  the  ftrtlde  was  inju- 
rious to  heahh.— People  v.  Lang,  164  N.  Y.  S.  Q. 

FORECLOSURE. 

See  Liens,  «s»22;   Mechanics'  Liens,  ^»268, 
303;  Mortgages,  «s>46S,  522. 

FOREIGN  CORPORATIONS. 

See  Commerce,  4s»46:  Corporations,  <^3>041- 
672. 

FOREIGN  JUDGMENTS. 

See  Jndgment,  •s»822. 

FORESTS. 

See  Woods  and  Forests. 

FORFEITURES. 

See  lusnnuiee,  «»768-766. 

FORGERY. 

See  Adoption;  Banks  and  BanMng.  4eb148; 
Indietinent  and  Inftxmation,  ^sal4A. 


f%ee  Animals. 


FOWLS. 
FRAUD. 


See  Fraoda,  Statute  of;  Principal  and  Agent, 

J.  DXOBPTION  GOirSTIT  UTiMO 
ntATO.  AWP  T.TAWTT.TTY 
THEKEFOB. 

«=s>l3(Z)  (N.Y.Snp.)  MisreprMentations  by  de- 
fendant, without  proof  that  he  knew  them  to  be 
false,  will  not  suatnin  an  action  for  deceit.— B. 
&  "W.  Bid?.  Co.  V.  Commonwealth  Savings  Bank 
of  New  York  City,  164  N.  Y.  S.  606. 

®=>27  (N.Y.Sup.)  Where  defendant,  in  selling 
property  to  plaintiff,  attached  to  deed  schedule 
of  rents  "actnally  received"  thexefrom,  but  con- 
cealed fact  that  certain  concesaiona  were  made 
to  tenants,  defendant  Aeld  guilty  of  frand. — L.  C. 
O.  Realty  Co.  v.  Schleainger-Gilman  Const.  Co., 
1«4  N.  Y.  8.  694. 


FRAUDS,  STATUTE  OF. 

m.  PROMISES  TO  ANSWER  FOB 
DEBT,  DEFAUXT.  OB  lOSOAB- 
BZAOE  OF  ANOTHBB. 

«=»23a)  {N.Y.Sup.)  AgieMnent  between  cred- 
itor of  corpcmtlon  and  defendant,  whose  dc- 
ceaMd  father's  estate  was  interested  in  com- 
pany, that  defendant  should  take  up  indebted- 
ness on  behalf  of  estate  in  abape  of  notes,  held 
original  agreement,  and  not  within  statute  of 
frauds,  being  final  adjustment  of  loans  so  far 
as  creditor  was  concerned.— Froude  t,  Fleisdi- 
mann,  194  N.  T.  S.  1003. 

«s>33(l)  (N.Y.Sup.)  Where  defendant,  about  to 
take  mortgage  on  prtqterty  up<m  which  plaintiff 
held  a  mechanic's  hen,  in  consideration  of  plain- 
tifTs  satisfying  li«i  and  completing  work,  agreed 
to  pay  balance,  the  contract  was  not  within 
statuta  of  frauda-'Oaaolaro  t.  Fish,  164  N.  Y.  S. 
705. 

<^33{S)  (N.Y.Sup.)  Wha%  defendant  K.  bad 
sublet  a  contract  to  defendant  L.,  who  sublet  to 

Slaintiffs,  and  plaintiffs  threatened  mechanics' 
en  for  L.'s  failure  to  pay,  whereupon  K.  prom- 
ised to  pay,  K.'s  promise  was  not  to  answer 
for  tiie  debt  ei  another.— Cooper  v.  Kelly  it 
Kelley,  Inc..  164  N.  Y.  S.  828. 

T.  AOBEEMBirrS  WOT  TO  BE  PEB- 
FOBIMED  WITHIK  OITE  TEAB 

OB  Dtrnnro  i,iFETniB. 

^s>44(l)  (N.Y.Sup.)  Agreement  that,  cm  defend- 
ants aasnming  paymut  of  certidn  amount  in 
installments  semlannuallr,  plaintiff  would  extend 
pajment  of  balance  due  on  mortgage,  was  execu- 
tory, and,  where  it  would  take  four  years  to 
make  payments  required '  to  obtain  extensicm, 
was  unenforceable  under  statute  of  frauds.— 
Williamshurgh  City  lire  Ins.  Co.  r.  liditen- 
stetn.  164  N:  Y.  S.  846. 

Vn.  SAXXS  OF  GOODS. 
(A)  C9oa«VMta  WftMn  Sta4«t*. 

«s>83  (N.Y.SupO  Pmooal  Pn^erty  Law.  I  83, 
subd.  2,  makes  unenforceable,  in  absence  of  suf- 
ficient memorandum,  a  contract  of  sale  of  goods 
to  be  procured  by  the  seller  for  the  purchaser, 
but  not  to  be  manufactured  by  bim.— Eagle  Pa- 
per Box  Co.  T.  Gatti-McQoade  Co.,  164  N.  Y.  S. 
201. 

(B)  Aceeptanea  eC  Vmaet  of  Qoods. 

«=5>89(3)  (N.Y.Sup.)  The  buyer  of  a  gown  held 
to  have  accepted  it  under  Personal  Propeity 
Law,  S  85,  suM.  8.  as  added  by  Laws  1911,  c. 
671,  by  directing  radical  alterations,  so  as  to 
take  the  contract  out  of  the  statute  of  frauds. 
—Carroll  v.  Schmolck,  164  N.  Y.  S.  415. 

Personal  Property  Law,  S  85,  subd,  2,  as 
added  by  Laws  1011,  c.  671,  does  not  prevent 
what  would  otherwise  be  an  acceptance  of  the 
goods  under  subdlTiiioD  3,  sufficient  to  take  the 
contract  out  of  the  statute  of  frauds,  from  be- 
ing an  acceptance,  if  the  goods  are  to  be  altered. 
-Id. 
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vm.  BB«maiTE8  and  bufxtodbnot 

OF  WRITUfG. 

«=>l03a)  (N.Y.Sup.)  Where  a  sale  of  goods 
was  made'  throi^fa  a  broker,  and  bia  memoran- 
dom  of  sale  was  deHvered  to  the  purchaser,  and 
the  duplicate  copy  sent  to  the  seller,  such  mem- 
oraadnm  constitated  a  valid  contract  of  sale^ 
Thomns  Henderson  &  Go.  r.  Baron,  164  N.  T. 

s.  m. 

®=»IOe(5)  (N.Y.Sup.)  To  avoid  the  statute  of 
frauds,  on  a  sale  of  personally,  the  price  to  be 
paid  or  stipulated  means  of  firing  it  is  an  es- 
sential element  of  the  memorsndum. — Eagle  Pa- 
per Box  Co.  V.  Gatti-McQnade  Co.,  164  N,  Y.  S. 
201. 

<&s>n8(3)  (N.Y.Sup.)  Letter  of  plaintiff  pur- 
chaser of  goods  and  postal  card  sent  by  defendant 
held  not  a  sufficient  memorandum  in  writing  to 
avoid  the  statute  of  frauds.— Ea|de  Vepet  Box 
Co.  T.  Oatti-McQuade  Oc,  164  MTy.  8.  WL 

UC.  OPBBATIOW  AWP  EFFECT  OF 
8TATVTB. 

«»I25(1)  (N,Y.Sup.)  The  mere  refusal  to  per- 
form an  oral  agreement,  void  under  the  statute 
of  frauds,  is  in  no  sense  a  fraud,  either  at  law 
or  In  equity.— WUlianubttrrii  City  Fire  Ins.  Co. 
V.  Lichtensteln,  164  N.  T.l(.  34^ 
«=>[28  (N.Y.Sup.)  Under  Heal  Property  Law,  | 
258,  A  statute  of  frauds,  held  that  lessee  of  prem- 
ises for  five  years  could  not  establish  defense  of 
no  considramtion  to  leaaor'a  sctlon  on  check  given 
for  first  month's  rent.— House  v.  H.  Halper,  Inc., 
164  N.  T.  S.  B98. 

«=»I29(2)  (N.Y.Sup.)  An  oral  contract,  void  un- 
der the  8ta,tute  of  frauds,  because  by  its  terms 
not  to  be  performed  within  one  year  from  the 
makhig  hereof,  is  not  validated  by  part  per- 
formance.—Williflmsburgh  Ci^  Fire  Ina.  O.  v. 
Lichtensteln,  164  N.  T.  S.  346. 

X.  PXXADIMO,  EVTDEWOE.  TBIAIi, 
AlfD  BEVIEW. 

^»I53  (N.Y.Snp.)  In  aetfon  to  fovecloee  a 
mortgage,  with  eounterclaiin  asking  for  specific 
performance,  held,  that  the  coupling  of  the 
statute  of  frauds  with  the  denials  of  the  reply 
was  proper  pleading.— Will  iamsbunib  City  Bire 
Ins.  Co.  V.  lichtenstein.  104  N.  Y.  S.  S45. 

FUNERAL  EXPENSES. 

See  Parent  and  Child. 

FUTURE  ESTATES. 

See  Perpetuities. 

GAME. 

^=>8  (N.Y.Sup.)  In  action  to  recover  penalty 
under  Conservatjon  law,  S  185,  as  added  by 
Laws  1012,  c  318,  for  defendant's  refusal  to 
exhibit  license  while  hunting,  to  state  cause  of 
action  it  was  necessary  to  allege  defendant  was 
not  owner  or  lessee  of  the  farm  land  on  which 
he  was  bunting  and  in  possession  of  the  same. — 
People  V.  Bradford,  164  N.  Y.  S.  77S. 

GARNISHMENT. 

See  Attachment. 


GIFTS. 

See  Charities;  Husband  and  Wife,  »»49U. 
L.  IlfTEB.  VrVOC 

^9l9  ^.Y.Sup.)  An  expressed  intaition  to 
give  ann  deliver  are  essentiid  elemoits  at  a  gift, 
whether  inter  vivos  or  causa  mortis. — Wxxmker 
T.  Jacobs.  164  N.  T.  8.  764. 

n.  OAUSA  MORTIS. 

<8=»60  (N.Y.Sup.)  An  expressed  intcsDtion  to 
give  and  deliver  are  essential  elements  of  a 
gift,  whether  inter  vivos  or  causa  mortis. — 
Wronker  t.  Jacobs,  164  N.  Y.  a  764. 
«»«2(1)  (N.Y.Sup.)  Bemark  of  testatrix  to  a 
dear  mend,  who  accompanied  ha  to  hospital 
and  there  assisted  in  making  her  comfortable. 
"You  get  the  earrings  and  watch,  you  have  been 
so  good  to  me,  and  come  to-morrow,"  does  not 
establish  a  gift  causa  mortis. — Wronker  v. 
Jacobs,  164  N.  Y.  S.  764. 

e=>90  (N.Y.Sup.)  A  gift  by  donor  dnrins  hi^ 
last  sitsneaa  is  ttresumed  to  be  made  cnusa 
mortis,  altbou^  he  does  not  in  sxpreas  terms 
devlare  it  to  be  sach.— Wronker  y,  Jaooba.  164 
N.  X.  S.  764. 

GRAND  JURY. 

See  Indictment  and  Information. 


Indemnity; 


GUARANTY. 

See  Frauds.  Sutute  lO,  ^23; 
Principal  and  Snre^. 


IV.  BTnifEI»rB8  OF  0KBDZTO3 

^92(1)  (N.Y.Sup J  A  letter  stating:  *»•  •  • 
We  consider  you  are  perfectly  safe  in  shipping 
any  goods  ordered.  *  *  *  in  the  event  that 
they  should  not  pay,  we  shall"— AeM  ambicnious 
as  to  whether  guaranty  was  a  continuina  one. — 
Herring  v.  Mail  164  N.  Y.  S.  237. 

Where  written  guaranty  was  ambiguous,  and 
evidence  regarding  prccedont  negotiations  was 
Gooflicting  as  to  whether  it  was  a  cmitinning 
guuanty.  it  should  he  submitted  to  the  jury. 

GUARDIAN  AND  WARD. 

I.  OtTABDIANSHIF  IIT  OENEHAL 

«=92  (N.Y.Sup.)  The  Legislature  has  the  li^t 
to  iffeecrlbe  fonns  fi£  fuardiansUp.— Duncan  v. 
Mutual  Lifi  Inn.  Oa  oC  New  Xwik,  164  N.  T. 

S.  97. 

n.  AppouiTMmrr,  qitaufioatioe, 

AMD  TEirUBS  OF  OUABDIAM. 

(N.Y.Sur.)  Code  Civ.  Proc.  |  2657.  does 
not  require  that  a  testamentary  goardian  be 
appointed  by  the  Surrogate's  Court  which  en- 
ters the  decree  of  probate  of  the  will  in  which 
such  guardian  is  Qominated. — In  re  Majilton.  164 
N.  Y.  S.  745. 

Under  Code  Civ.  Proc,  fi  2S14,  an  appUmtioa 
for  the  appointment  of  a  testamentary  nai^ian 
for  decedent's  infant  daughter  should  be  made 
to  the  Surrogate's  Court  of  the  coun^  by  which 
decedent  was  appointed  the  general  guardian 
of  the  infant.— id. 
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>II  (N.T.Sur.)  Under    will    giving    son  a 
icj  payable  at  80,  and  a  Bbare  of  the  re■^ 
payable  at  26,  the  appointment  of  a  guard- 
for  Ilia  property  waa  valid  aa  to  hia  inter- 
but  effectual  only  during  his  minority.-^ 
re  Wohlers,  164  N.  T.  S.  936. 
Oder  will  giving  legacies  payable  to  son  at 
and  to  a  graDodaughter  at  18.  and  a  share 
residue  payable  to  each  at  25.  attempted 
uintmeDt  of  a  guardian  until  Huch  ages  held 
to  create  a  testamentary  guardianship  of  son 
>r  minority   or  o£   granddaughter   at  all, 
ugh  giving  a  power  defined  by  duties  ordi- 
ily  incident  to  such  guardianship. — Id. 

'18  (N.Y.)  Under  Code  Oiv.  Proc.  SI  2569. 

0,  a  petition  for  a  revocation  of  lettera  of 
rdianship  held  insufficient.— In  re  Gustow, 
N\  E.  995,  220  N.  Y.  373. 

1  a  petition  for  revocation  of  letters  of  guard- 
ibip.  that  petitioner  waa  father  of  Ok  io- 
t.  and  aUe  to  provide  for  her,  did  not  alone 
tie  him  to  her  cuatody,  or  to  lell^  sou|^^ 

nder  Code  Civ.  Proc.  I  2660.  aubd.  7,  if  a 
ler  baa  been  appointed  guardian  of  infant 

1.  and  later  it  appeared  that  infant  would 
benefited  by  appointment  of  another  suard- 
ithat  guardian  was  father  would  not  prevent 
stitutioD  of  another  in  his  place. — Id. 

1  a  proceeding  for  revocation  of  letters  of 
rdianship,  burden  of  allwing  and  eetabllBbing 
;  infant  wonld  be  benefited  by  aptXHntmeni 
mother  guardian  held  upon  petitioner. — ^Id. 
I  a  proceeding  by  a  father  for  revocation  of 
irs  of  guardianuiip  iaaued  to  another,  ovi- 
%  of  declarations  of  lack  of  affection  for  in- 
:  made  by  father  are  admiarible  on  queattcm 
velfare  of  infant— Id. 

27  (X.Y.Sur.)  Under  Code  Civ.  Proc.  8 
i,  application  for  appointment  to  guara- 
;hip  of  an  infant  in  place  of  her  deceased 
er.  appointed  by  surrogate  of  county  of 
'  York,  should  be  made  to  Surrogate's  Court 
■hat  county.— In  re  Doblin'a  Guardlanabip, 
X.  Y.  S.  929. 

27  (K.y.Snr.)  Under   Code   Civ.    Proc.  j 

i,  application  for  appointment  of  guard- 
of  an  infant  as  the  successor  of  a  guard- 
theretofure  appointed  sliould  be  made  to 

rogate's  Court  whidi  originally  appointed 
subsequently  removed  the  guardian.— In  re 

n's  Guardiaiuhip,  16i  N.  T.  S.  930. 

OVBTODT  Aim  CARE  OF  WABD'8 
PERSON  AND  ESTATE. 

30(1)  (N.Y.Sup.)  Guardian  must  provide 
ward  with  necessary  medical  attention  to 
nt  that  property  under  his  control  will  per- 
and  in  emergency  may  encroach  on  prin-  [ 
1  of  ward's  estate.— Potter  v.  Thomas,  164 
r.  S.  923. 

"bile  it  is  the  general  duty  of  a  father  to 
!  for  Ub  minor  child,  be  may,  aa  the  child's 
rdian,  charge  the  estate  with  liability  for 
services  rendered  by  a  phndclnn:  but 
re  he  binds  himself  individoaUy,  the  Infant 
lot  personally  liable. — Id. 

33  (X.Y.Sup.)  Insurance  company,  whjcli 
d  infants,  held  liable  to  them  for  any  loss ' 


from  paying  money  to  their  guardian  by  check 
drawn  to  his  order  alone,  without  including 
name  of  party  designated  by  Surrogate's  Court, 
under  Code  Civ.  Proc.  §  2660,  to  serve  jointly 
with  him  in  receiving  money. — Duncan  v.  Mu* 
tual  Life  Ino.  Co.  of  New  York,  1«4  N.  Y.  S. 
9T. 

^=^33  (N.Y.Sur.)  Under  testamentary  guard- 
ianship reposed  in  executors,  they  should  pay 
to  themselves  as  gnardiana,  and  upon  proper 
security,  the  income  of  a  legacy  to  a  son  dur- 
ing his  wardship,  and  afaould  deliver  to  them- 
selves the  personalty  bequeathed  to  him. — In  re 
Wohlers,  164  X.  Y.  8.  986. 
^=»54  (N.Y.Sur.)  Under  testamentary  guard- 
ianship, held  that  guardians,  during  ward's 
minori^,  were  entitled  to  receive  interest  on 
legacy  and  personalty  bequeathed  him,  and  oli- 
erwise  had  only  a  power  to  care  for  money  and 
property  given  wards  until  time  for  payment  of 
legacies.- In  re  Wohlers,  164  N.  Y.  S.  936. 

HARMLESS  ERROR. 

See  Appeal,  «s»1056,  1062 ;  New  Trial.  «s>41. 

HAZARDOUS  EMPLOYMENT. 

See  Master  and  Servant,  <es»361. 

HEALTH. 

See  Food ;  Municipal  Corporations,  «=»507. 

H.  REOUIATIONS  AND  OFFENSES. 

«=>32  (N.Y.Sup.)  Labor  Law,  g  79b,  providing 
that  no  point  on  a  factory  floor  in  buildings  of 
a  certain  hdght  ahall  be  more  than  100  feet, 
or  if  there  is  an  automatic  aprinkler  more  than 
150  feet  from  "such  means  of  exit,"  contemplates 
by  such  phrase  the  means  of  exit  described  in 
subsection  L—People  v.  Shevlta,  164  N.  Y.  S, 
6(^. 

^=»37  (N.Y.Sup.)  Labor  Law,  f  79b,  requiring 
certain  exits  and  fire  escapes  in  factory  buil^ 
Ing,  held  violated  by  a  tenant  not  authorized  to 
remedy  them.— People  v.  Shevitz,  164  N.  Y.  S. 
603- 

A  tenant,  who  establishes  a  factory  in  a  build- 
ing not  complying  with  Labor  Law,  SS  7&b,  94, 
held  to  have  violated  such  sections,  althongb  the 
exits  and  flra  eacapea  were  outside  ot  tiie  floor 
occapi«d  by  him.— Id. 

HEIRS. 

See  Descent  and  Distribution, 

HIGHWAYS. 

See  Municipal  Corporations.  ^=>266-686.  861- 
706;  Railroads,  «S=>32S,  350. 

V.  REOVIJI.TXON  AND  USE  FOR 
TRAVEL. 

tC>  lB]iirl«s  from  Delect*  ov  Oliatrnetioiia. 

«s>2IO(4)  (N.Y.Sup.)  Where  plaintiff,  while 
walking  ou  a  footpath  elevated  above  the  high- 
way, was  injured  by  bank  caving  in,  evidence 
that  some  10  years  previous,  when  the  path 
was  covered  with  snow,  a  witness  bad  a  some- 
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what  similar  experience  is  inadmiwible.— Van 
Burea  v.  Town  of  Bethlehem,  164  N.  Y.  S.  964. 
«=»2II  (N.y.Sup.)  Evidence  that  foot[>ath  run- 
ning aloag  a  hfpiwar  Bome  feet  aboT«  its  trav- 
eled portion  was  not  constructed  or  maintained 
by  town,  but  some  pedestrians  used  it,  and  soil 
was  sandy,  doee  not  establish  defendant  town's 
n^^ence,  where  plaintiff  on  footpath  was  in- 
Juiea  by  hank  canng  in.— Van  Buna  T.  Town 
of  Bethlehem.  164  N.  7.  S.  864. 

HOSPITALS. 

«=S97  (N.T.Sap.)  The  driver  of  a  hosi^tal  am- 
bulance is  personally  Uable  for  negligently  in- 
juring a  person,  although  the  hospital  is  a 
charitable  organization  and  he  was  responding 
to  a  cil7_P<^ce  call. — Van  Xngen  v.  Jewish  Hos- 
pital of  Brooklyn,  104  N.  Y.  S.  832. 

HUSBAND  AND  WIFE. 

See  Action,  «=»67 ;  Descent  and  Distribution ; 
Divoroe;  Dower;  Bvidwice,  ^»7e;  Insniv 
ance,  4s>T71;  Marriage. 

I.  KUTVAI.  RIOHTB.  DUTDSS,  AMD 
LIABrLITIES. 

«=>I9(3)  (N.Y.Sup.)  Defendant  Is  libale  for 
necessaries  furnished  his  abandoned  wife,  though 
they  were  furnished  by  her  son,  and  no  denuuid 
was  ever  mode  on  defendant— Hanigan  T.  Oa- 
hill,  164  N.  Y.  S.  1005. 

<S=>I9(7)  (N.Y.Sup.)  Where  a  husband  gave  bis 
wife  money  to  meet  a  particular  bill,  plaintitC, 
who  extended  credit  to  the  wife  and  recovered 
judgment  againE|t  her,  cannot  thereafter  recover 
against  the  nusband.  on  the  ground  that  he  had 
furnished  the  wife  necessaries.— Green  t.  Karp, 
164  N.  Y.  S.  670. 

«=»23  (N.Y.Sup.)  Where  husband  told  wife  liv- 
ing apart  from  htm  to  emplc^  certain  nndcr- 
takets  to  bur^  a  daughter,  and  that  he  would 
see  the  bill  paid,  she  was  his  agent  in  employing 
them.— In  re  Van  Denburgh,  164  N.  Y.  S.  966. 

m.  OOyVETAWCEg,  OOlfTRAOTS,  AND 
OTHEB  TBAWgAOTIOlfB  BETWEEM 
BnTBBAlfD  AMD  WXPE. 

«»49/2(S)  (N.Y.Sup.)  Positive  testimony  by 
wife  that  husband  had  presented  her  with  arti- 
cles actually  used  in  household  is  sufficient  to 
sustain  judgment  in  her  favor  against  the  hus- 
band.—Kelley  V.  Kelley,  161  N.  Y.  S.  172. 

Testimony  by  wife,  which  was  undeoied,  that 
husband  allowed  her  to  retain  moneys  saved  out 
of  her  bouaekecping  allowance  and  consented  to 
deposit  thereof  in  her  name,  is  sufficient  to  es- 
tablish wife's  title  to  articles  purchased  with 
such  funds.— Id. 

V.  WIFE'S  SEPARATE  ESTATE. 

(C)  Llmbllltles  and  Charfrea. 

«=9lSI<6)  (N.Y.Sup.)  Where  a  husband  leased 
premises,  the  wife  coold  not  be  charged  with 
the  rent  as  implied  assignee  of  the  lease,  where 
she  was  not  found  in  possession  of  the  lease,  but 
only,  if  in  possession  at  all,  in  possession  of  a 
part  of  the  premises  as  sublessee.— MacUride  v. 
Lacroix,  164  N.  Y.  S.  22. 


X.  EHTIOIHO  AED  AIJEHATnTG. 

«=>333(1)  (N.Y.Sup.)  As  alienation  of  bur 
band's  affection  involrai  moral  tars^tude,  m 
presumption  of  guilt  can  be  indulged  in  unlm 
facts  cannot  be  otherwise  reconciled. — Ix^er  v. 
Aakin.  164  N.  Y.  S.  1036. 
^»333(9)  (N.Y.Sup.)  In  action  by  wife  fci 
alienation  of  her  husband's  affection,  no  recov- 
ery can  be  had  unless  it  is  proved  that  defiend- 
ant  was  pursuer  and  had  willful  and  wrongfn- 
intent  to  engage  husband's  afltetioil  «nd  therebr 
seduce  him  from  his  wife.— I/^ier  t.  Aakin,  161 
N.  Y.  S.  1086. 

IMPEACHMENT. 

Sea  New  Trial.  «»148. 

IMPLIED  REPEAL 

See  Statutes,  «s>iei. 

IMPRISONMENT. 

See  Arrest;  BUn  ImprlsonmcDt. 

IMPROVEMENTS. 

See  Mechanics'  Liens ;  Bfunicipal  Coiporatlonii 
«=>70,  266-^. 

INCOMPETENT  PERSONS. 

Bee  Insane  Persons. 

INDEMNITY. 

See  Guaranty;  Pnndpal  and  Surety. 

9»6  (N.Y.Sup.)  An  agreement  by  the  contrac- 
tor for  the  construction  of  a  subway  to  pay 
damages  occasioned  to  the  foundations,  walls, 
or  otoer  parts  of  adjoining  buildings  related 
only  to  such  parts  of  the  buildings  aa  were  be- 
low the  street  level,  and  referred  to  interfer- 
ence with  or  direct  damage  to  those  structures. 
—Newman  T.  Bradley  Ctmtractinff  Oo.,  164  N. 
Y.  S.  757. 

^»I5(2)  (N.Y.Sup.)  Provisions  in  a  contract 
for  the  construction  of  a  municipal  improve- 
ment held  merely  to  indemnify  the  dtj  againf^t 
claims  for  damages,  and  not  to  entitle  the 
property  owner  to  sue  the  contractor  therein. 
—Newman  v.  Bradley  Gmtracting  Co.,  164  N. 
T.  S.  757. 

A  property  owner  cannot  sue  on  a  contrad 
between  the  city  and  a  ctntractor  which  re- 
quired the  latter  to  indemnify  the  city  against 
claims  for  damages  for  which  otherwise  neither 
the  city  nor'  the  contractor  would  have  been 
liable.— Id. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  ^»315. 

INDICTMENT  AND  INFORMATION. 

▼n.  MOTIOR  TO  QITASH  OB  BISMISS. 
AHD  DEMUBBEB. 

®=3l44  (N.Y. Gen. Sees.)  Indictment  for  forgery 
iTi  the  second  degree,  based  on  the  forgery  of  a 
traveler's  check,  will  be  dismissed  on  motioa, 
where  there  was  no  l^al  proof  before  the  gruLd 
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that  defendant  either  forged  the  check  or 
red  it  with  suilty  knowkdge.— Peo];>le  v. 
ter.  164  N.  T.  S.  714. 

(51  (N.Y.Gen.Sees.)  Where  objection  on 
>h  demurrer  was  allowed  to  indictment  under 
eral  Business  Law,  |  340,  for  a  monopoly, 
It  be  overcome  bT  oew  indictment,  order 
ainis?  demurrer  will  ^reot  that  case  be  re- 
nitted  to  the  gruid  jury.—People  t.  Baff,  IM 
r.  S.  TOG. 

INFANTS. 

Adopticai;  Quazdisn  and  Ward:  Parent 

id  ChUd. 

FROPERTT  AKD  OOKVETAKOES. 

24  (N.Y.Sup.)  Adverse  posBCasion  does  not 
against  the  true  owner's  heirs  while  the; 
under  diaaUlity  of  infancy. — Ben  Mar  Beal- 
:o.  T.  Capen,  164  N.  Y.  S.  803. 

41  (N.Y.Sup.)  Under  Code  Civ.  Proc.  { 
),  failure  01  the  petition  for  sale  of  infant's 
>ert7  to  state  the  value  is  fatal  to  the  pro- 
ling,  and  constltntefl  a  valid  objection  to 
'  depending  on  said  sale.— l^tle  Guarantee 

rust  Co.  V.  Bodershauaen,  164  N.  Y.  S.  15. 
I  spite  of  Code  Civ.  Proc.  t  2364,  held  not 
ital  error  that  the  guardian  s  bond  was  not 
I  until  the  order  of  reference  was  made,  so 
;  such  defect  ia  not  a  valid  objection  to  ti- 
dependinfc  on  the  proceedings.— Id. 
1  proceemnss  to  seU  real  estate  of  an  in- 
where  the  description  in  the  referee's 
trt  did  not  compare  with  the  survey  or 
I  the  description  contained  in  the  petition, 

discrepancy  was  a  valid  objection  to  title. 

IV.  CONTBACTS. 

50  (N.Y.Sup.)  Where  an  infant  is  so  sit- 
>d  as  to  render  it  unnecessary  for  bim  to 
ige  bis  personal  credit  to  obtain  necesaaries, 
contract  will  not  bind  him.— Potter  v. 
maa.  164  K  Y.  S.  028. 
D  fasten  personal  liability  on  infant  for 
ical  services  rendered,  it  most  afflrmatlve- 
ippear  that  person  charged  with  duty  of 
atainlng  aiod  protecting  infant  was  either 
illing  or  unable  to  discnarge  hia  obligation. 

VU.  ACTIONS. 

115  (N'.Y.Sai;.)  Where  infanta  are  rep  re- 
ed in  litigatiiHi  by  special  guardians,  ap- 
m  by  general  gnardian  are  unauthorized, 
sfaoold  be  diamined.— In  ra  Haidan,  164  N. 
3.  1014. 

INFORMATION. 

Indietmeikt  gnd  bifbnnatiink 

INHERITANCE. 

Descent  and  Distribution. 

INJUNCTION. 

EmiDmt  Domain,  «=»292;  Intoxicating 
iquors,  4=»276 ;  Monopolies,  ^>24  ;  Torts, 
s>10. 


I.  HATUBE  AND  GROUNDS  IN  OEN- 
E&AI.. 
(B)  ChrmuAa  •t  BeUef> 

®=3f6  (N.Y.Sup.)  Injunction  pendente  lite  will 
not  ordinarily  be  award«i  unless  plaintiff  would 
otherwise  be  left  without  remedy.— Mannix  v. 
FroBt,  164  N.  T.  S.  1050. 

n.  SUB  JXOTS  OP  PBOTEOTION  AND 
BEUEF. 

(A)  Aetlou  mmA  Otk»r  Lesal  Pvo««eaiBVa. 

^26^)  (N.Y.Sup.)  Sureties  on  defendant's 
bond  cannot  enjoin  an  action  against  them  be- 
cause judgmrat  against  their  pnndpal  was  ob- 
tained by  perjury,  since  they  nave  an  adequate 
remedjr  at  law  by  applying  for  a  new  trial  la 
the  original  action.— Apartcio  v.  New  England 
Equitable  Ins.  Co.,  164  N.  Y.  8.  114 

(B)  P«hllfl  Oflleen  avd   Boarda  m<  Hn- 

nlelpalltles. 

«=»85(1)  (N.Y.Sup.)  Milk  dealer  cannot  re- 
strain enforcMnent  of  order  prohlbitiDg  sale  of 
loose  or  dipped  milk  on  ground  that  it  would 
work  irreparable  hardship,  where  order  was 
adopted  in  1015  and  dealers  were  givw  until 
April  1,  1917,  to  comply.— Mannix  v.  Frost, 
164  N.  Y.  S.  1050. 

(G)  PvnoMal  RIvlita  and  Duties. 

101(1)  (N.Y.Sup.)  Those  acting  in  concert 
to  brin^  about  a  aecMidary  boycott  and  an  un< 
lawful  interference  with  trade  are  engaged  in  a 
conspiracy,  and  one  injured  by  it  may  have 
equitable  relief. — Justin  Senbert,  Inc.,  v.  Beiff. 
164  N.  Y.  S.  622. 

101(1)  (N.Y.Sup.)  Bakers'  union,  which 
marched  men  up  and  down  sidewalk  in  front 
of  nonunion  shcH)  three  times  a  week  for  some 
months,  etc.,  will  be  restrained  from  such  in- 
terference with  the  business,  customer^  or  em- 
ployes of  the  proprietor  of  the  shop.— Heit- 
kamper  v.  HofEmann,  164  N.  Y.  S.  533. 

(H)  CrlmlBal  Aets,  Consplraoles,  and 
Proaeeatloaa. 

«=»I0S(1)  (N.T.Sup.)  Injuneti<«  will  not  be 
granted  pendente  lite  to  restrain  enforconent  of 
order  prohibiting  sale  of  loose  or  dipped  milk, 
since  plaintiff  by  viiriating  ordw  would  have 
opportouity  to  Interpoae  defense  to  it  in  pros- 
ecutio&^Haniiii  v.  Froat,  104  N.  T.  8.  UKMK 

m.  AonoNs  FOB  nr  JUNcnoNs. 

^118(1)  (N.Y.Sup.)  A  complaint  alleging  on 
information  and  belief  that  defendant  trust 
company  conspired  with  a  railroad  and  others 
to  prevent  plaintiff  from  enforcing  a  claim 
against  the  railroad,  supported  by  two  affidavits 
upon  information  and  belief,  and  a  third  stating 
conversations  with  the  railroad's  attorneys,  is 
insufficient  to  anthorixe  an  injunction  against 
defend8nt.-01ark  v.  Bankers'  Trust  Co^  104 
N.  Y.  S.  544. 

^=3l28  (N.Y.Sup.)  The  court  should  not  en- 
join a  person  from  controlling  his  own  proper- 
ty, in  consequence  of  alleged  agreement  to  com- 
mit control  to  another,  unless  the  agreement  ts 
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clearly  proved.— Waters  v.  De  Mcn^,  164  N. 

Y.  3.  85. 

IV.  PBFT.TMTWABT  AND  UrTERXOOV- 

ToaT  iNJUMcnoirB. 

(A)  GroanAa  Md  Proee«4l»v*  to  Proenrc. 

*=»f36(2)  (N.T.Sup.)  Court  would,  restrain, 
pendente  lite,  from  engaging  in  businesa,  defend- 
ant, who  agreed  with  plaintiff  corporation  not 
to  ensflge  in  particular  business  within  radius 
of  30  miles  of  Times  Square,  New  York,  for  10 
years  after  termination  of  bis  employnant  by 

?lainti^.— Amalgamated  Industrial  Ooip.  t. 
'eichholtz,  164  N.  Y.  S.  289. 

^145  (N.Y.Sup.)  Injunction  pendente  lite 
must  depend  entirely  upon  alleeratioDS  of  com- 
plaint, and  court  snouM  not  seek  explanation 
of  complaint  tbraoKh  affidaTitapresented  to  aiis- 
^in^ldicBtion.— Mannlz      Wrost,  164  N.  X. 

(B)  CoMtlM«las,  ModlfylBv.  TMatlnVt  mm 

^186(1)  (N.Y.Sup.)  Where  a  city  sued  to  re- 
strain a  smoke  nuisance,  and  damage  to  the 
bosinesB  resulted  from  the  issuance  of  the  order, 
but  the  city  had  no  right  to  sue,  it  could  not 
Bet  ofF  against  claim  for  damages,  on  vacation 
of  temporary  injunction,  the  injury  and  discom- 
fort to  individuals  whom  it  did  not  represent. — 
City  of  Yonkers  v.  Federal  Sugar  Refining  Co., 
164  N.  Y.  S.  516. 

«=»I86(2)  (N.Y.Sup.)  Where  the  court  re- 
strained RB  a  nnisance  use  of  soft  coal  in  fac- 
tory, and  change  of  fuel  caused  enormous  loss, 
and  the  plaintiff  had  no  right  to  sue,  the  finding 
of  nuisance  necessarily  fell  with  the  judgment, 
Bo  that  the  business  was  not  of  such  illegal  char- 
acter as  to  preclude  recovery  for  loss  of  profits, 
on  vacation  of  injuncti(Hi. — City  of  Yonkers  v. 
Federal  Sugar  Refining  Co.,  164  N.  Y.  S.  616. 
^=>l66at)  (N.Y.Sup.)  Where  the  court  by  tem- 
irarary  injunction  required  defendant  to  nse  a 
different  fuel,  causing  enormous  losses  to  its 
business,  the  difference  of  rental  value  of  the 
property  before  and  after  the  order  is  not  a 
proper  measure  of  damages  on  its  vacation.— 
City  of  Yonkers  v.  Federal  Sugar  Refining 
Co..  164  N.  Y.  S.  516. 

Defendant  corporation,  having  notice,  bat 
failing  to  defend  against  issuance  of  temporary 
injunction  re<)uiring>  change  of  fuel,  keld  not 
entitlefl,  aa  damages  for  wrongful  issuance,  to 
the  entire  amount  of  profits  lost. — Id. 

An  allowance  of  $2,750  to  attorney  in  secur- 
ing dissolution  of  temporary  injunction,  whose 
operation  cost  the  defendant  nearly  ¥4,000  per 
day,  was  not  excessive. — Id. 
^187  (N.Y.Sup.)  Evidence  held  to  sustain 
finding  of  referee  as  to  amount  of  loss  to  de- 
feiidnut's  buHinesx  by  issuance  of  temporary  in- 

i 'unction  requiring  change  of  fuel. — City  of  Yon- 
:ers  v.  Federal  Bugar  Refining  Co.,  164  N.  Y. 
S.  516. 

V.  PEBMAmSNT  Uf  JITMCTION  AND 
OTHER  BELIEF. 

^=3|98  (N.Y.Sup.)  In  an  action  for  an  injunc- 
tion and  for  damages  for  combining  to  compel 
plaintiff  to  use  Cigannaberi^  International  Un- 


ion label,  held  that  plaintiff  would  be  fna 
an  interlocutory  judgment  continutog  ii.^ 
tion  as  against  defendants,  engaged  in  six^.  t-ji 
bination,  or  secondary  boycott,  and  a  ft-^a 
to  determiiM  the  damues.— Jastia  Sec:*; 
Inc.,  v.  BeUr.  164  IN.  Y.  S.  522. 

INNKEEPERS. 

See  Principal  and  Agent,  ^»101. 

INSANE  PERSONS. 

See  Gontracta,  <ft=>92 ;  Parent  and  ChiU  € 

V.  PHOPERTT  AND  COlTVETAXa 

®»60  (N.Y.Snp.)  Insanfty  does  not  rend^i 
incompetent  to  execute  and  deliver  a  xtlii  H 
unless  so  complete  as  to  dominate  his  cvrry  • 
or  unless  particular  transaction  is  dwiul 
br  Insane  delusions,— Aikens  v.  Roberta  it^i ' 
Y.  S.  fiOQ. 

VI.  OONTBACTS. 

<8=»72  (N.Y.Sup.)  Insanity  does  not  naA^  i 
incompetent  to  execute  and  deliver  a  valic  d 
tract  or  other  instmment,  unless  so  comp^'r 
to  dominate  his  every  act,  or  nuleas  parui 
transaction  is  duninated  by  faunne  ddoRi« 
Aikens  t.  Roberta.  164  N.  T.  S.  502. 

<S=a73  (N.Y.Sup.)  Where  one's  insanitr  M 
not  render  bim  wholly  incompetent,  ooe  liriJ 
with  bim  must  do  so  in  the  uttnc»t  gooi 
or  a  preaumption  of  fraud  or  undue  inBowe-' 
be  indulged  in.  rendering  the  transactini  ^ 
—Aikens  v.  Roberts,  164  N.  Y.  S.  502. 

INSOLVENCY. 

See   Assignments  for   Benefit    of  Cnaxvt 
Banhmptcr. 

INSPECTION. 

See  Master  and  Servant,  ^=>124L 

INSTRUCTIONS. 

See  Trial,  «sil91.  j 

INSURANCE. 

See  Pleading.  «=>318. 

I.  OONTBOIi  ANP  RBQTOATIQg  P 
OEME&AX.  ' 

<8=»26  (N.Y.)  A  judgment  granting  inju:^ 
relief  and  accounting  against  foreign  insru 
company  can  only  be  enforced  directly  its' 
its  property  in  the  state  or  in  pereonon 
officers  within  court's  jarisdletian. — Sauei  rJ 
V.  Hartford  Life  Ins.  Co..  115  N.  E.  lOrl  2 
N.  Y.  363. 

State  courts  may  entertain  jiirisdicticiii 
tions  against  foreign  mutual  insurance  •*^'< 
ny  to  recover  for  death  of  a  member.— I" 

New  York  courts  have  no  jurisdicCiMi  '1 
tertain  action  by  menU>er  of  a  foreiga  t.'*^ 
insurance  company  to  restrain  it  from  ic-*^ 
Ing  its  mortnarr  asscBsmenta.— Id. 
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n.  IHSTTBAKOE  COMPAIOES. 

<A)  StoclE  Companlea. 

8=>35  (N.Y.)  Director  of  title  insurance  com- 
pany, in  absence  of  actual  or  apparent  authOT- 
ity,  waB  not  authorised  to  eettle  claim  against 
eorporation  for  error  in  search  of  title  furnifb' 
ed  by  corporation.— Lockwood  r.  Title  Ins.  Co. 
Df  New  Ymt,  US  M.  E.  9S1,  320  N.  Y.  410. 

m.  ursimAHOE  aoenxb  and 

BBOKSBS. 
(Aj  AvMtar  for  laram* 

8=»84(2)  (N.T.Sup.)  Under  losnrance  Law,  | 

j5,  agreement  by  insurance  atrent  to  apply  coin- 
iiit^sioDS  on  salary  to  be  paid  by  plaintiff,  for 
K'hom  insurance  policies  were  written,  and  to 
locount  for  commissions  in  excess  thereof,  held 
rinding;  insurance  Being  marine  and  industrial 
jisurance  with  relation  to  plants  outside  state 
jf  Xew  York.— American  Smelting  &  Refining 
;;o.  V.  Stettenheim,  164  N.  Y.  S.  253. 

v.  THS  OOKTB^CT  TK  QEWEBAT.. 
(A)  Nature,  Reanlsltes.  and  Valldltr> 

P^{24  (X.Y.)  Where  plaintiff  paid  admission 
'ee  for  membership  in  insnrance  company  and 
Kiid  graduated  assessments  npoo  deaths  of  co- 
nembera,  the  certificate. issued  was  a  mutual 
ife  insurance  contract  recofniaed  b^  insarance 
javf.  §§  204-280.— BauetbrDSn  t.  Hartford  life 
:ds.  Co.,  115  N.  E.  1001,  220  N.  Y.  303. 
^125('l)  (N.Y.Sup.)  Where,  by  express  terms 
•t  life  policies,  both  inaarance  money  and  loan 
ind  surrender  values  were  payable  in  New  York 
itate,  law  of  New  York  governs  rights  of  par- 
ies; state  being  place  of  performance.— Mc- 
jowin  V.  Menken,  104       Y.  8.  963. 

If  contracts  of  insurance  in  litipatifm  are  to 
>e  cuHRtriied  according  to  law  of  Pennsylvania, 
uid  there  is  no  decision  in  Pennsylvania  pre- 
^sely  in  point,  the  court  should  fdlow  New 
fork  precedent— Id. 

S=9l28(l)  (N.Y.Sup.)  A  title  company  is  not 
Kjund  to  insure  any  title  which  the  court  de- 
■larea  marketable*  but  has  a  right  to  select  its 
-isks,  where  its  contract  obligea  it  to  insure 
>nly  such  titles  as  it  shall  approve.— Title 
juarantce  &  Trust  Co.  v.  Rudershausen,  164 
i.  v.  S.  15. 

^145(1)  (N.Y.Sup.)  Where  defendant  agreed 
vitli  plaintiff  insurance  company  to  renew  in- 
lemnity  insurance  policies  issued  for  one  year 
Jpcember  15,  1913,  for  two  consecutive  terms 
»f  12  months,  tender  of  such  renewals  on  De- 
■ember  10,  1014.  by  plaintiff  to  defendant's  au' 
horize<l  broker  and  agent,  held  a  full  compli- 
mce  with  terms  of  agreement.— Fidelity  &  De- 
msit  Co.  of  Maryland  r.  J.  G.  McCrory  Co., 
.01  N.  Y.  8.  501. 

Vm.  OAWOELIATIOir,  STTBRENDEB. 
ABANDOHMEHT.  OB  KESOU- 
nON  OF  POUOT. 

t=»232  (N.Y.Snp.)  Whtte    defendant  agreed 

nth  plaintiff  insurance  company  to  renew  poli- 
nes  of  indemnity  insurance  issued  for  one 
fear  December  15,  1913,  for  two  consecutive 


terms  of  12  montha,  and  defendant  refused  to  re- 
new such  policies  at  the  end  of  first  year, 
plaintiff's  denial  of  liability  nnder  policies  aft- 
er December  15,  1914,  held  a  consent  to  can* 
cellatlon  of  jpcdicies,  and  bar  to  an  action  for 
premiams, — ^FidelitT  St  Deposit  Oo.  of  Maryland 
V.  J.  a  HcCrory  Co.,  164  N.  Y.  8.  601. 
€=3244  (N.Y.Sup.)  Insured  by  endowment  life 
policy,  who  on  maturity  notified  insurer  of  deci- 
sion to  exercise  "life  t^tion"  of  policy,  held 
not  to  have  elected,  as  he  might  have  done,  nn- 
der the  dividends  clame  of  the  policy.— Facha 
V.  Mutual  Life  Ins.  Co.  of  New  York,  161  N. 
Y.  S.  lOS. 

Xn.  RISKS  Aim  CAUSES  OF  LOSS. 

(B>  lB«aranc0  of  Proyertr  «nd  Titles. 

<t=>425  ^N.Y.Sup.)  Under  burglary  policy,  held 
that,  while  fact  that  there  was  fire  in  building 
would  not  relieve  insurer,  if  such  fire  contribut- 
ed to  loss  by  making  work  of  thief  easy,  it  would 
defeat  recovery.— Sloan  v.  Massachusetts  Bond- 
ing &  Ins.  Co.,  164  N.  Y.  S.  206. 

€s»425  (N.Y.Sup.)  A  policy  insuring  sn  auto- 
ubbile  agaiuat  theft  does  not  insure  it  against 
larceny  by  trick  and  device,  in  pursuance  of  a 
cons[>iracy  to  obtain  possession  by  the  device  of 
a  written  agreement  to  sell  it  for  the  owner.— 
Delafield  v.  London  &  Lancashire  Fire  Ins.  Co., 
164  N.  Y.  S.  221. 

XVI.  iuOHT  TO  PBOOEEDS. 

fi=»585l5)  (N.Y.Sup.)  Insured  by  endowment 
life  policy,  on  maturity  exercising  option  to 
take  paid-up  life  policy,  insurer  crediting  poli<^ 
with  earned  dividends,  held  not  authorized  to 
appropriate  such  surplus  fund  as  against  bene- 
ficiary, his  wife.— Fnchs  v.  Mutual  Life  Ins, 
Co.  of  New  York,  164  N.  Y.  S.  105. 

Beneficiary,  in  endowment  ^Ilcy  exchanged 
by  insured  on  maturity  for  paid-up  life  policy, 
held  entitled  to  amount  of  earned  dividends; 
insured  faa-ving  had  power  to  postpone  payment 
until  his  death,  and  not  having  done  so.— Id. 

XVZn.  AGTION8  ON  POUCIE8. 

«»624(6)  (N.Y.Sup.)  Under  Code  Civ.  Proc.  I 
449,  insured  by  endowment  policy,  who  exer- 
cised option  to  exchange  it  on  maturity  for  paid- 
up  life  policy,  was  trustee  of  express  trust,  en- 
titled to  sue  insurer  for  earned  dividends  be- 
longing to  hia  wife,  the  heneflriary. — Fuchs  v. 
Mutual  lifte  Ins.  Co.  of  New  York,  164  N.  Y. 
S.  105. 

«=a&40(3)  (N.Y.Sup.)  In  an  action  on  a  policy 
insuring  an  automobile  against  theft,  an  an- 
swer held  to  admit  the  theft,  but  to  allege  that 
it  was  committed  by  a  person  in  plaintiff's  em- 
ployment, BO  as  to  DC  sufiioient  under  the  terms 
of  the  policy. — Delafield  v.  London  &  Lanca- 
shire Fire  Ins.  Co.,  164  N.  Y.  S.  221. 
<S=>665(4)  (N.Y.Sup.)  A  verdict  that  plaintiff 
did  not  fraudulently  mistake  value  of  goods 
burned  held  sustained  where  evidence  showed 
plaintiff  made  nearly  as  many  errors  against 
his  own  interest  as  against  those  of  defendant 
fire  insurance  company. — Sharlet  v.  Hanover 
Fire  Ins.  Co..  164  N.  Y.  S.  809. 
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4s>668(2)  (S.Y)  In  action  against  titU  insor* 
aoce  company  for  breach  of  agreement  to  set- 
tle claim  for  error  in  abstract,  whether  list  of 
board  of  managers  printed  on  defendant's  search 
was  so  printed  that  plaintiffs  were  justified  In 
reading  it  as  a  list  of  managers  of  defendant, 
and  not  of  another  company  which  acted  as  its 
agent,  was  foct  for  jury.— Lockwood  t.  Title 
Ins.  Co.  of  New  Tork,  116  M.  R  881,  220  N. 
V.  410. 

4=9669(12)  (N.T.Sap.)  Where  defendant  fire  in- 
surance company  was  sued  on  policy  for  one- 
fifth  of  total  insurance,  defendant's  requested 
instruction  that  total  amount  of  loss  be  deter- 
mined, does  not  raiae  quMtion  whether  lott  ex- 
ceeded defendant's  liability,  especially  where  no 
exception  was  taken  to  charge  that  plaintifEs 
were  entitled  to  recover  full  amount  of  policy, 
if  anytliing.— Sbarlet  t.  Hanover  Fire  Ins.  Co., 
164  N.  Y.  S.  809. 

ZZ.  KUTOAI.  BIBHEFIT  IHnr&AlKIE. 
(A>  Gor^rmtlosB  mn<  AsMelattou. 

«s>698  (N.T.Sup.)  The  by-law  of  a  mutual  ben- 
efit association,  providing  for  death  benefit  of 
certain  sum,  must  be  construed  with  other  by- 
laws prescribing  duty  of  members  to  contribute, 
and  has  no  greater  binding  force  than  such  lat- 
ter section.— DoBcher  v.  Vandetbilt,  164  N.  Y. 
S.264. 

(B)  The  Contraet  In  General. 

^s>71 1  (N.X.Sup.)  In  action  on  policy  in  teach- 
ers' mutual  life  assurance  associaticm,  after  a»- 
sociatioD  disbanded,  beneficiary  held  not  enti- 
tled to  recover  from  association  amount  of  pol- 
icy on  the  theory  of  a  oontractual  obUmtion.— 
Doecber  r.  Vanderbilt,  164  N.  T.  S.  2<M. 

Where  teachers'  mutual  life  assurance  asso- 
ciation by-laws  provided  for  payment  of  S500  on 
death  and  for  levy  <^  50  cents  per  member  per 
death,  but  that  members  should  b*  Ipso  facto 
exfwUed  on  nonpaymrat  at  assessment,  tb«  as- 
sociation was  a  voluntary  association  for  the 
mutual  benefit  of  the  members,  and  there  was  no 
contractual  obligation  to  pay  the  death  benefit. 
—Id. 

4=s726  (N.T.Sup.)  Any  doubt  or  uncertainty  in 
a  mutual  benefit  insurance  policy  will  be  re- 
solved in  the  insured's  favor,  since  the  insur- 
er is  responsible  for  the  language  used. — Uam- 
mill  V.  (>rder  of  United  Commercial  Tntvelera 
of  America,  164  N.  Y.  S.  815. 

(D)  Porfoltnve  or  B«sveaaloa. 

«=»753(2)  (N.T.Sup.)  Where  local  ofilcers  of 
fraternal  iosurance  order  failed  to  remit  mem- 
bers' assessments  to  Supreme  Treasurer,  mem- 
bers were  not  suspradra ;  local  officers  being 
agents  of  supreme  body.— -Beisa  v.  Supr«ne  Con- 
clave, Improved  Order  of  Heptasopns,  164  N. 
T.  S.  878. 

«=»755(3)  (N.Y.Sup.)  Where  local  officer  of 
fraternsl  insurance  order,  contrary  to  rules,  re- 
ceived assessments  after  member  was  in  de- 
fault, but  failed  to  remit  to  supreme  body,  which 
did  not  waive  policy  provisions,  beneficiary 
oould  not  recover.- Riuss  t.  Supreme  Conclave, 
Improved  Older  of  Heptaaoi^s,  164  N.  Y.  fi. 
878. 


«9>756(2)  (N.Y.SupJ  By-laws  of  a  fraterna: 

insurance  order,  suspending  members  anon  loi^'. 
officers'  failure  to  remit  assessments,  but  pro- 
viding no  notice  of  forfeiture,  are  void. — Reias 
V.  Supreme  Gondar^  Improved  Order  of  Hep- 
tatopfis,  164  N.  Y.  S.  StS. 

(B)  B«n«flelnrlM  nnd  B«B«atM. 

^771  (N.T.Sup^  Oonstitutioa  of  braefit  so- 
ciety, provMing  tin:  paymeDt  to  widow  nr  de- 
pendent of  member  of  death  boiefit,  keUl  not  to 
authorize  parment  to  a  widower,'  In  full  i<o$- 
session  of  his  faculties,  though  the  member,  his 
deceased  wife,  helped  occasionally  in  his  busi- 
ne88.-^eme};  v.  Perkins,  184  N.  Y.  S.  982. 

A  husband  is  not  a  relative  of  his  wife,  si  net 
they  are  merged  in  one  during  life,  and  upoc 
death  of  either  the  survivor  cannot,  of  course, 
bear  any  relationship  to  the  deceased. — Id. 

That  the  constitution  of  a  union  provided  foe 
payment  of  the  death  benefit  to  the  widow  of  a 
membeff-  held  no  warrant  for  payment  of  the 
death  benefit  to  the  widower  of  a.  womui  mem- 
ber.—Id. 

«sa789<l)  (K.T.Sop.)  Failure  to  give  &  notice 
ot  Afa-ta  reQuired  by  mutual  benefit  iusur«nce 
policy  is  not  excused  fay  nnforeseen  contingen- 
cies or  the  unreasonable  nature  of  the  require- 
mrat.— Hammill  v.  Order  of  United  Commercial 
Travelers  of  America,  164  N.  Y.  S.  815. 

Provinms  of  a  mntoat  bmefit  company's  «»- 
stitutlon  that  notice  of  accident  be  given  with- 
in ten  days  and  notice  of  death  ten  days  after 
death,  "which  death  notice  shall  be  in  addi- 
tion to  the  notice  of  the  accident,"  ia  complied 
with  where  death  notice  is  duly  given,  althouicti 
no  notice  was  ^vea  by  tiie  nuonber  toi  daft 
after  accident,— Id. 

INTENT. 

See  Estoppel,  «=»63:  Gifts,  «s>lff.  60;  Stat- 
utes, «»1^1 ;  Wills.  «=»438. 

INTEREST. 

See  Guardian  and  Ward,  ^^^M;  XJaoxs. 

INTERNATIONAL  LAW. 

See  Treaties. 

INTERROGATORIES. 

See  Depositions. 

INTERSTATE  COMMERCE. 

See  Oommerce. 

INTESTACY. 

See  DsK^t  and  Distribution. 

INTOXICATING  LIQUORS. 
X.  ABATBMEHT  AMD  nrjimomw. 

«=3276  (N.T.Sup.)  TTnder  Liquor  Tax  I^w,  i 
28,  authorizing  court  to  hear  proofs  and,  if  ntc- 
cssary,  take  testimony,  and,  upon  being  satisfiod 
that  defendant  has  unlawfully  trafficked  in  liq- 
uor,  issue   an   injunction,    etc,    the  parties 
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ihould  first  sabmit  written  proofs,  and,  if  court 
hen  desires,  testimony  mu  liter  be  taken.— In 
e  Kohn,  164  N.  tTs.  OsSt 

INVESTMENT  COMPANIES. 

3ee  Bonks  and  Banking,  «=»315. 

JAILS. 
JOINDER. 

?ee  Action.  «s=>45,  SO. 

JUDGES. 

r^ee  Justioes  ol  the  Peace ;  Trial,  4=32d. 

JUDGMENT. 

See  ElxecutioB. 

ITor  jadgments  in  partictdar  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 
E*or  review  ot  Judgmeoiti,  see  AppeaL 

XV*  BT  DBFAm/r. 
(B)  Op«BlKK  or  8et(tB«  Aalda  Detamlt. 

e=3f38<l)  (N.Y.Sup.)  The  practice  of  Tolantari- 
ty  suffering  a  default  judgment,  and  then  moving 
to  open  it  for  the  sake  of  gaining  more  time,  Is 
to  be  condemned.— Thorbnm  v.  Gates,  16i  N. 
Y.  S.  307. 

|&=>I39  (N.Y.Snp.)  White  the  court  has  discre- 
tion to  excuse  defaults,  it  is  not  an  unlimited 
tliscretion,  but  to  be  exercised  only  under  prori- 
Bions  Of  Code  Cir.  Proc.  |  mz-Thorbnm  t. 
Gates.  IM  N.  T.  S.  807. 

e=al43(3)  (N.Y.Sup.)  Where  plaintiff  TOlontazl- 
ly  suffered  a  default  judgment  for  failure  to  Se 
amended  complaint,  the  court  had  no  power, 
under  Code  Civ.  Proc.  §  724,  authorizing  setting 
aside  for  mistake,  etc.,  to  set  aside  the  default.— 
Thorbam  t.  Oatea,  iJM  N.  Y.  S.  807. 

VI.  ON  TRIAI.  OF  Z8S1TE8. 

(O)  CaBtoTmlty  to  Pro«eaM,  Ple»dl«vSt 
Proofs,  mni  Terdlct  or  FlBdlnss. 

«=3250  (N'.Y.Snp.)  Where  plaintiff  alleged  that 
defendant,  owning  a  saloon,  had  required  him, 
under  threats  to  take  away  his  license  for  oper- 
ating a  news  stand,  to  pay  rent  to  defendant, 
RCttins  up  but  one  threat,  and  alleged  payments 
covering  a  period  of  years,  he  coulu  not  recover 
the  payments  made  after  the  first  threat,  since 
they  most  have  been  voluntary. — Kajneniteky 
V.  Corcoran.  164  N.  Y.  S.  207. 
i3=»252fl)  (N.T.)  The  grayer  for  relief  in  a 
ploading  is  not  controUing  as  to  the  judgment 
which  may  be  recovered.- Sanerbrunn  v.  Hart- 
ford Ufe  Ins.  Co.,  115  M.  1001,  220  N.  Y. 
tiGS. 

^S3255  (N.Y.Snp.)  Defendant's  sales  manager, 
tcstifjing  without  contradiction  as  to  amount 
nnd  items  of  expenses  paid  by  him,  which  under 
contract  of  onployment,  sued  on  by  him,  de- 
Tendant  was  required  to  pay.  should  have  heen 
given  judgment  therefor. — ^Wilheha  v.  Hock- 
burn  Chemical  Corp.,  164  N.  Y.  9.  116. 


<e=>25S  (N.Y.Sup.)  Id  action  for  failure  to  de- 
liver hats  in  installments  where  plaintiffs'  proof 
as  to  market  valoe  was  confined  to  market  con- 
ditions in  month  during  wliich  first  Installment 
was  to'  he  delivered,  held,  recovery  must  be  lim- 
ited to  lossprovm  for  nondelivery  of  first  in- 
stallment—Oicddst^  T.  Atlidl  &  Douglas,  164 
N.  Y.  S.  680. 

IX.  OFENINO  OB  VACATHTO. 

«8=>336  (N.Y.Sap.)  Application!  to  vacate  v<M 
jodgment  annniling  marriage  rendered  by  court 
withoat  juxisdictioii  is  not  to  rererse  judgment 
or  to  consider  merits,  bat  to  prevent  enforce- 
ment of  void  judgnient^I>aTidaoa  v.  Beani« 
164  N.  Y.  S.  1037. 

<8=>346  (N.Y.Sap.)  Under  Const  art  7,  {  7. 
in  ejectment  by  state  to  recover  possession  of 
tamat  pres^re  lands,  jndgmoit  £viding  tract 
between  parties  held  void,  and  order  setting 
aside  such  jndgmoit  was  proper.— Pec^le  v. 
Witherbee.  164  N.  Y.  S.  815. 
<8=»348  (N.Y.Sup.)  Lack  of  jurisdiction  makes 
a  judgment  and  its  record  Toid,  and,  while  party 
agidnst  whom  it  was  rendered  might  rely  upon 
this  sitoatltm,  she  may  proceed  directly  to  have 
it  aet  aidde.— Davidson  v.  Beam,  164  N.  Y.  S. 
1037. 

<d=s385  (N.Y.Snp.)  Since  lade  of  jurisdiction 
makes  judgment  and  its  record  void,  party 
against  whom  it  was  rendered  may  proceed  di- 
rectly to  have  it  set  aside,  although  application 
is  made  before  different  Justice^Davidson  v. 
Beam,  164  M.  Y.  8.  10B7. 

XI.  OOi:XATBBA&  ATTACK. 
(B)  OrottBda. 

^9489  (N.Y.Sup.)  Want  of  jurisdiction,  which 
is  pure  question  ot  law,  may  always  be  raised 
directly  or  cc^aterally,  either  from  record  itself 
when  offered  for  party  claiming  under  It,  or 
upon  extraneous  proof.— Davidson  v.  Ream,  164 
N.  Y.  S.  1037. 

^9512  (N.Y.Sup.)  A  jadgment  cannot  be  col- 
laterally attacked  because  procured  by  perjory. 
— Aparicio  v.  New  Bn^ana  Eiiaitable  Ins.  Co., 
164  N.  Y.  S.  114. 

«=:»5I7  (N.Y.Snp.)  A  judgmrait  cannot  he  col- 
laterally attached  njion  an  issne  in  controversy 
in  the  original  Bctioo.--Aparicio  v.  New  E!ng- 
land  Equitable  Ins.  Co.,  164  N.  Y.  S.  U4. 

xm.  KEBOXR  AHD  BAR  OF  OATTSES 
OF  ACTIOX  AHB  DEFEHSEB. 

(B)  Ca»es  of. Action  nnd  DefoBsas  Mew- 
ed, Barred,  or  Conolnded. 

^=»588  (N.Y.Snp.)  A  determination  of  surro- 
gate  that  defendant  took  individually  property 
conveyed  to  her  by  decedent,  which  was  affirmed 
on  appeal,  is  a  conclusive  adjudication  as  to  de- 
fendant's rights,  barring  subsequent  suit  assort- 
ing; rights  in  the  land  as  held  in  trust  for  plain- 
tiff's benefit— Reppert  v.  Hunter,  164  N.  Y.  S. 
557. 

C=»596  (N.Y.Snp.)  Judgment  In  action  for  ren- 
tal installments,  commenced  after  Ist  day  of 
month,  but  not  including  rent  then  due  for  cur- 
rent month,  bars  a  subsequent  action  for  such 
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rent— Trustees  of  Masonic  Hall  and  Asylum 
Fund  V.  Fontana,  164  N.  Y.  g.  370. 
^s»60l  (N.Y.Sup.)  A  seller's  recovery  in  an  ac- 
tion for  goods  sold  and  delivered  under  a  con- 
tract held  not  to  bar  a  subseQuent  action  for 
breach  of  the  contract  to  accept  furtlier  de- 
Civeries.— Peruvian  Panama  Hat  Co.  v.  Marcus, 
164  N.  Y.  S.  821, 

XIV.  CONCLUSIVEITESS  OP  ADJTUSZ. 
OATIOir. 
<B)  PenoBB  CJoaelBded. 

4=»a78(7)  (N.T.Sop.)  In  aait  Bgainst  unincor- 
porated association,  under  Code  Cfv.  Proc.  } 
•  1019,  by  naming  treasurer  and  alleging  that  it 
is  unincorporated  association  consisting  of  sev- 
en or  more  membera,  each  member,  i^ots  and 
em^yis  of  asBociation,  are  bound  by  jodgment. 
— Heltkamper  t.  Hoffaiann,  164  N.  T.  S.  683. 
'4=9683  (N.Y.Sup.)  An  adjudication  in  a  seller's 
action  for  price  tiiat  he  did  not  agree  to  pay 
for  certain  repairs  on  the  article  sold  is  con- 
dnaive  against  the  buyer,  when  the  seller  later 
saes,  as  aaaignee,  to  collect  one  of  such  repair 
bills.— Bonney  v.  Von  NoveUy,  164  N.  Y.  S.  42. 
(&=9708  (N.Y.Sup.)  In  an  action  against  master 
to  recover,  in  addition  to  salary,  an  amoant  for 
coal  furnished  employ^  by  a  third  person,  a  judg- 
ment against  employ^  tat  the  coal  held  incom- 
petent as  evidence  of  yalue.— Bosenthal  t. 
United  States  Paper  Co.,  164  N.  Y.  S.  121. 
4=9708  (N.Y.Sup.)  In  action  against  insurance 
broker,  who  wrongfully  inserted  warranty  that 
insured  had  never  suffered  loss  from  burglary, 
copy  of  record  of  court  of  oyer  and  terminer  in 
New  Jersey,  setting  forth  conviction  for  burglary 
committed  during  period  covered  by  burglary 
policy,  involved  in  litigation  between  insured 
and  broker,  at  insured's  place  of  residence  In 
New. Jersey,  held  inadmissible  as  res  inter  aUos 
acta. — Westerburg  t.  Wachenheim  &  Huff,  164 
N.  Y.  S.  677. 

(C)  Matt«ra  ConelndeA. 

«=a736  (N.Y.Sup.)  An  adjudication  that  de- 
fendant took  individually  property  conveyed  to 
her  by  decedent  Acid  not  a  conclusive  adjudica- 
tion uiat  property  at  same  time  conveyed  by  de- 
cedent's wife  was  owned  by  defendant  individu- 
ally; that  portion  not  being  involved.— Reppert 
V.  Hunter,  164  N.  T.  S.  667. 

XVn.  FOREIGir  JTTDOMEirrB. 

«=>S22(4)  O^.Y.Sup.)  A  default  judgment,  vol- 
ontarily  suffered  by  plaintiff  in  action  for  receiv- 
er of  New  York  estate  of  a  Texas  citizen,  did 
not  leave  plaintiff  remediless,  since  be  could  still 
sue  in  Texas.— Tborburn  r.  Gates,  164  N.  T.  S. 
807. 

jUDICtAL  NOTICE. 

See  Evidence,  «=923-16. 

JUDICIAL  POWER. 

See  OonsHtutional  Law,  4=967-72. 

JUDICIAL  SALES. 

See  Executors  and   Administrators,  4=s'337; 
Mortxages,  4»522. 


8DPPLEHENT  I] 


JURISDICTION. 

See  Appearance;   Courts;   Jadsnomt,  ®s| 

JURY. 

See  Trial.  «=s>130-177,  304,  SOT. 

n.  BIGHT  TO  TKIAI.  BT  JUKT. 

<^I3(11)  (N.Y.)  Defendant,  in  actwn  tf*  ^- 
close  lien,  by  timely  demand  may  preeem ! 
right,  in  event  of  failure  of  lien,  to  trial  b;  jt 
at  other  issues,  though  plaintiff  has  coor-ia 
with  prayer  for  eriuitable  relief  an  altrruj 
claim  for  m<mey  judgment,  whidi,  under  U 
IjSW.  8  54,  in  event  of  failure  to  ertablWi  > 
may  be  awarded. — JH  Menna  v.  Cooper  A  En 
Co..  115  N.  E.  993,  220  N.  Y.  391. 

Plaintiff,  in  action  to  foreclose  mechanic'* 
who  also  sought  personal  judgment  agsinn  c 
fendant,  as  permitted  bv  Lien  Law,  |  54. 
event  of  failure  to  establish  valid  lieo  wxt  el 
entitled  to  have  stated  for  trial  bj  jury  .isd 
whether  plaintiff  was  entlded  to  mtn^  m 
ment,  etc.,  and,  issues  bdng  framed,  jmj'i  n 
diet  was  advisory.- Id. 

4=s>i3(16)  (N.Y.)  In  action  to  foredoee  qim^ 
ic's  lien,  where  defendant  couaterciaimed  li; 
plaintiff  had  wrongfully  abandoned  bis  mtn 
to  defendant's  damage,  such  counterdaim  ^ 
independent  cause  of  action,  triable  by  jurj 
of  right  under  Code  Civ.  Proc.  {f  970,  974.  u 
verdict  of  jury  on  that  braacb  of  case  was  v 
elusive.— Di  Uenna  r.  Cooper  &  Brans  Co..  I 
N.  B.  993.  220  N.  T.  391. 

V.  GOBCPETCKOT  OF  JXTBOBS,  CHAl 
LENGES.  AND  OBXECTTOHS. 

«=»97(2)  (N.Y.Sup.)  It  was  error  to  penur 
person,  who  had  entertained  defendant  v>:  t 
lawyer  at  a  boteL  to  sit  upon  juTj.-~Sioeat'jf\ 
r.  Bubin,  164N.T.  S.  201. 

JUSTICES  OF  THE  PEACE. 
IV.  PROosDmiE  iH  crvn.  cases. 

$=»63  (N.Y.Sup.)  Proceedings  in  Jurtice  sO' 
are  quite  informal,  and  are  to  be  liberallf 
strued  with  view  to  substantial  jnstiw,— Fidt 
stein  V.  Barrett.  164  N.  Y.  R.  1021. 
^=:>IOI  (N.Y.Sup.)  In  action  on  verifip-l  f^-'- 
plaint  and  summons  in  Justices  Court,  fl*? 
ant  by  failing  to  answer  lost  his  right  to  'i:- 
that  complaint  was  insuffldent  tor  failiir-  ' 
show  whether  it  was  in  contract  or  tort— F  -i 
elstein  v.  Barrett.  104  N.  Y.  S.  1021. 
«=>I22^)  (N.Y.Sup.)  In   view   oC   Code  O 
Proc.  H  2891.  2d36.  as  to  veriHcatioa  of  <■- 
plaint  In  Justice's  Court,  in  action  on  conc^  ' 
plaintiff  may  serve  with  summons  verifitJ  i"! 
plaint,  and,  if  defendant  fails  to  anf;wer.  b'  ; 
deemed  to  bive  admitted  its  aDecations.  a 
court  may  enter  judgment  against  him.— Piin 
stein  T.  Barrett,  164  N.  Y.  S.  1021. 

BEVXBW  OF  PROOEEDnrOS. 

(A)  Appeal  mmA  Vmr. 

4=9 1 64(4)  (N.Y.Co.Ct.)  The  bet  that  a  jxs^y 
return  was  set  aside,  because  not  eontaisiL:  > 
of  the  testimony,  will  not  be  ground  for  diA^ 
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nppral  from  judgment.— Dombek  t.  Karlson, 
N.  Y.  S.  849. 

164(6)  (N.T.Co.Ct.)  Where  justice's  return 
Ret  aside,  becauee  not  coAtaioing  all  of  the 
mony,  the  judgment  will  bo  rerenwd,  becanse 
e  is  no  evidence  to  snstain  It. — Dombek  y. 
Won.  164  N.  T.  S.  349. 

190  (N.Y.Co.Ct.)  Code  Civ.  Proc.  §  3063, 
owermg  appellate  court  to  order  new  trial 
uRtiee  Court,  "where  the  judionent  is  con- 
y  to  the  weight  of  evidence,"  does  not  waviy 
re  justice's  return  has  been  net  aside. — Dom- 
T.  Karlson.  164  N.  Y.  S.  349. 

JUSTIFICATION. 

r.ibel  and  Slander,  «S994. 

LANDLORD  AND  TENANT* 

Accord  and  Satisfaction,  ^=>10. 

:.  Am)  AGBEEMEinS  IN 

GENEBAZ^ 
<A)  ReqnlBlleM  and  Vnlldlty. 

34(2)  (N.Y.Sup.)  Plaintiff,  who  rented  a  fur* 
lerl  apartment,  hdd  not  entitled  to  a  rescis- 
of  the  contract  on  nccDunt  of  minor  varia- 
s  in  fumishinga.— Wolff  t.  Dtmohuei  164 
i'.  S.  33. 

XV.  TEBBtS  rOS  TBABfl. 
t)  AM«IVBm«B*>  Bnlilettlaib  uA  Mort- 


«l(l>  (N.Y.Snp.)  Where  mortffagor,  lessee, 
Kpired  with  landlord  to  defraud  mortgagee, 
instituting  summary  proceediogs  without  no- 
.  the  mortgage  lien  will  attach  to  a  new 
e  made  to  the  original  lessee's  wife  as  a 
t  of  the  fraud.-^ame8  Elverard'a  Breweries 
!7ohl8tadter,  101  N.  Y.  8.  899. 

XT.  PBEjUIgEa,  AHD  EHJOTMEirT 
Aim  VUl  TBBBEOF. 

I)  Repmira,  Insnrnnee,  nnd  Improve- 
in  enta. 

154(3)  (N.Y.Sup.)  Evidence  held  insufficient 
let  aside  a  written  lease,  executed  with  all 
lalities  except  actual  affixing  of  lessor's 
lorate  seal,  and  concededly  bearing  plain- 
)  signature  and  signature  of  corporation, 
I'h  lease  contained  no  provision  for  making 
iitside  repairs  b;  lessor  in  accordance  with 
Epd  oral  agreement.—- Blitman  t.  Ix>eb,  164 
f.  S.  571. 

Injarlea  from  Dmnac^romM  or  Detcetlv* 
Coadlilon. 

164(.S)  (X.Y.Sup.)  Where  the  landlord  was 
er  no  dnty  to  make  any  repairs,  his  assum- 
voiuntarily  to  make  slight  repairs  did  nui 
Ke  bim  to  make  the  premises  reasonably 
',  and  he  was  not  liable,  unless  his  repairs 
lerc<l  the  premises  unsafe,  or  the  tenant  was 
pd  thereby.— Scbatxky  v.  Ilarber,  1G4  X.  Y. 
110. 

'here  the  landlord  was  under  no  duty  to 
:e  rrpairft,  but  volnntarily  made  sli^^t  re- 
's, his  statement  to  the  tenant  that  "that 
lafft  for  a  wbilo"  was  not  an  assurance  of 


safety,  subjecting  him  to  liability  when  such' 
repairs  caused  mjurj  to  the  tenant.~Id. 
«s>l64(6)  (N.Y.Sup.)  Where  platntifr,  without 
any  fault,  was  injured  by  falling  on  ice-coated 
step  of  tenement,  dangerous  character  of  which 
was  due  to  act  of  defendant's  ianitress  in  poui^ 
Ing  hot  water  on  stoop  to  clear  it  of  slush,  defend- 
ant was  liable,  whether  or  not  1m  had  notice  of 
condition.— Jankowsky  v.  Brown,  164  N.  T.  8. 
303. 

«»I67(2>  (N.Y.Sup.)  Though  landlord,  in  re- 
sponse to  tenant's  reqnest  to  fix  window,  prom- 
ised to  have  It  fixed,  landlord  did  not  have  aadi 
control  over  premises  as  to  be  liable  to  third 
person,  injured  by  falling  glass.— Uopman  v. 
Beinhardt,  161  N.  Y.  S.  676. 
^169(4)  (N.Y.Sup.)  Where  water  seeped  from 
premises  in  control  of  tenant,  damaging  goods 
of  tenant  on  floor  below,  under  such  circum- 
stances as  that  in  ordinary  course  of  events  and 
nith  ordinary  care  it  would  not  have  occurred,  a 

Srima  facie  ease  of  negligence  ia  made  out,  under 
octrlne  of  rea  ipsa  loqiutar.r— Landan  t.  Velth, 
164  N.  Y.  S.  230. 

«=3l69(4)  (N.Y.Sup.)  Where  the  landlonl  was 
under  no  dnty  to  repair  the  premises,  but  did 
make  some  repairs  voluntarily,  their  mere  insof- 
fidency,  and  consequent  injury  to  the  tenant, 
did  not  render  applicable  the  doctrine  of  res 
ipsa  loquitur.— Sdmtdy  v.  Harber,  164  N.  Y. 
S.  610. 

«=»I69(4)  (N.Y.Sup.)  In  action  for  injuries  al- 
leged to  have  been  caused  by  defective  stairway, 
burden  held  to  be  on  tenant  to  show  freedom 
from  ctntribntor;  netlifcaice.— Zlmand  r.  ^teadi, 
164  N.  Y.  8.  780. 

«=>!69(6)  (N.Y.Sup.)  A  verdict  against  a  land- 
lord for  injuries  to  an  employ^  of  a  tenant  caus- 
ed by  glass  negligently  left  on  the  premises  by 
a  glazier  cannot  do  sustained,  where  there  waa 
no  evidence  connecting  the  landlord  with  the 
emptoyraent  of  the  glazier.— NaaimoTiteh  v. 
Dworaky.  104  N.  Y.  8.  166. 

«=>I69(6)  (N.Y.Sup.)  Evidence  held  insufficient 
to  show  that  a  broken  step  on  a  stairway  was 
the  cause  of  an  injury  to  the  tenant.— Zimand  v. 
Kirsch,  164  N.  Y.  S.  780. 

«=3l69(ll)  (N.Y.Sup.)  In  action  by  tenant  of 
second  floor  for  damages  to  goods  From  water 
seeping  from  third  floor,  evidence  for  defendant 
teuant  held  not  to  rebut  presumption  of  negli- 
gence arising  from  the  occurrence,  and  at  best 
to  make  its  negligcuce  a  question  for  the  jury. 
-Landan  r.  Velth.  104  N.      S.  230. 

(V)  BlTiatlra. 

«=>I72(1)  (N.Y.Sup.)  Failure  of  landlord  to 
furnish  tenant  witn  elevator  service  in  accord- 
ance with  contract  lease  held  to  amount  to  con- 
structive eviction. — Ilayden  Co.  v.  Kehoe,  1(J4  X. 
Y.  S.  686. 

©=9 1 72(2)  (N.Y.Sup.)  A  lessor,  who  during  the 
whole  of  a  tenant's  occupancy  failed  to  furnish 
beat  as  required  and  requested,  was  guilty  of 
a  constructive  eviction,  which  continued  and 
was  renewed  after  each  monthly  payment  of 
rent.— I'erry-Freeroan  Co.  v.  Murphy,  164  N.  T. 
S.  74. 
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lie 


Tin.  BENT  AHD  ADVAHOES. 
(A)  RlckitB  and  Unbllltlea. 

«s>i84(2)  (N.T.)  Where  the  lessee  deposited 
money  as  security  to  protect  the  landlord  againat 
loss  or  damage  during  the  leasehold  term,  his 
action,  after  summary  proceedings  had  dispos- 
sessed him.  to  recover  the  deposit,  commenced 
within  four  months  after  beginning  the  leaw* 
hold,  premature.— Halpem  t.  Manhattan 
Ave.  Theater  Corp.,  115  N.  E.  718. 

«3>I84(2)  (N.T.Sup.)  Where  the  leas*  recited 
a  monthly  rental  of  f200,  and  (200  was  paid 
by  tiie  Irasee,  it  must  be  assDined  that  it  WM 

Said  as  rent  for  the  first  month,  and  not  as  a 
epoeit,  within  tli«  ordinary  meaning  of  sndi 
word  as  used  in  leaaea^W^  v.  Dooohne,  164 
N.  Y.  S.  33. 

Where  nlaintlff  sued  for  an  alleged  deposit 
under  a  lease  on  account  of  the  landlord's  failure 
to  provide  premises  in  the  agreed  eonditiou,  re- 
covery would  be  nnauthoriieq.  nnleas  she  had  a 
right  to  lesdnd  on  account  oi  such  failnre.~Idk 
Where  an  apartment  lease  recited  that  there 
were  seven  rooms  and  six  closets,  surrender  by 
the  landlord  of  the  apartment  with  one  closet 
lodced  would  entitle  the  leasee  to  recover  a  de- 
ptwit. — ^Id> 

«Bs>  184(2)  (N.Y.Sup.)  Under  lease  providing  for 
tenant's  liability  for  rent  after  dispossession,  his 
action  to  recover  deposit  made  with  landlord 
could  not  be  brought  until  termination  of  his 
term,  since  his  liability  for  rent  covered  by  the 
deposit  could  not  be  sooner  determined.— Sock- 
lof  V.  Burstein,  164  N.  T.  S.  262. 

In  suit  to  recover  deposit  made  by  tenant  to 
secure  performance  of  leaae,  tbe  landlord  could 
prove  reasonable  cost  of  making  repairs  which 
tenant  had  agreed  to  make.— Id. 

«»I84^  (N.Y.Snp.)  An  assignmcne  of  renU 
by  the  lessor  to  mortgagees,  not  disturbing-  tbe 
possession  of  the  lessee  under  a  leaae  subject 
to  Uie  mortgages,  held  not  to  entitle  the  lessee, 
after  surrendering  possession  before  the  end  of 
the  term,  to  recover  from  the  lessor  the  deposit 
to  be  returned  at  the  end  of  the  term. — Kako- 
witz  v.  Kosenfeld,  164  N.  X.  S.  393. 

<^t84(2)  (N.Y.Sup.)  Lease  provision,  author^ 
izing  landlord  to  apply  deprait  for  certain  pur- 
poses, if  premises  become  vacant  and  he  re-ea- 
ters, is  Inapplicable,  where  landlord  terminates 
lease  by  summary  proceeding  because  of  ten- 
ant's failure  to  pay  rent.— Stimpson  t.  Minsker 
Realty  Co.,  164  N.  Y.  S.  465. 

«s»l90(l)  (N.  Y.  Sup.)  Tenant,  who  vacated 

6 remises  on  account  of  constructiTe  cvictifm,  is 
able  for  rent  for  quarter  during  which  he  va- 
cated premises, — ^Hayden  Co.  v.  Kehoe,  164  N. 
Y.  S.  686. 

®=>I98  (N.Y.Sup.)  Under  a  lease  providing 
tbat,  in  case  the  tenant  fails  to  comply  with 
hie  coveniint  to  pay  rent  and  is  ejected  by  sum- 
mary proceedings,  he  Rhall  still  be  liable  for 
rent,  an  action  will  lie  for  rent  after  ejwtment. 
—Broadway  &  Forty-First  St.  Co.  v.  Walker, 
164  N.  Y.  S.  54. 

^=9 1 98  (N.Y.Sup.)  Landlord,  which  procured 
vacation  of  apartment  by  summary  proceedings, 
and  relet  apartment  to  another  tuiant,  who  oc- 
cupied it  for  17  days  after  having  paid  her 


rent  for  another  apartment  In  buildisx  for  i 
month,  could  not  claim  tbat  it  received  d< 
profit  from  reletting.— 207-9  West  STth  Stret 
Corp.  T.  De  HartTw*  N.  Y.  S.  782. 

<8=9l99  (N.Y.Sup.)  Where  pleintilPB  snbleese' 
upon  payment  oi  fW  due  for  fizturest  obtained 
receipt  not  under  seal  "releasing  them  from  far- 
ther coats  or  rents,"  release  for  that  purpow 
was  ineflaetive.— Qoaker  v.  Manhattan  dean- 
«TS  ft  Dyer*.  164  N.  T.  S.  182. 

«s>202(3)  (N.T.Sup.)  Where,  despite  a  continu 
ing  constructive  eviction,  a  tenant  remained,  he 
is  liable  for  monthly  rent  payable  in  advance, 
which  had  become  due,  thimpi  he  vacated  tb< 
premises  in  the  middle  of  the  month ;  no  comt- 
terclaim  being  Interposed.- Perry-Freonan  Cu 
V.  MurphyTw  N.  74. 

«=»208(5)  (N.Y.Sup.)  Inability  of  mere  assignee: 
of  lessee's  interest  under  lease  may  be  terminat- 
ed by  asrigament  and  surrender  m  possession.— 
Kalmua  v^Ebllng Brewing  Co.,  164 N.  Y.  S.  176. 

Delivery  of  a  reassignment  by  on  assignee  of 
lessee,  without  proof  of  acceptance  by  the  les&rt-. 
is  not  an  assignment. — Id. 

Delivery  by  assignee  of  a  lessee  of  a  reassign- 
ment, wiuiout  ptoof  of  aeceptanco,  ia  not  abaa- 
doaomnt.— Id. 

«=>213(5)  (N.Y.Sup.)  Where  landlord  threatec- 
ed  to  discontinue  tught  light  and  power  servict 
unless  tenant  paid  additional  amount,  and  latter 
paid  this  for  10  months,  when  ba  could  have  ob- 
tained service  elsewhere,  there  was  no  dure»». 
—Art  Color  Printing  Co.  v.  IdtUe,  104  N.  Y.  S. 
24. 

Where  addititmal  payments  demanded  by  land- 
lord for  night  U^t  and  j^er  service  were  pait. 
by  tenant  under  stipulation  tiiat  they  should  be 
refunded  upon  a  legal  determinatioD  of  the  right 
to  make  such  charge,  tbe  tenant  cotdd  recover 
tbe  amount  paid.— Id. 

<Bi  A«tl»ns. 

«=3230<S)  (N.Y.SupJ  In  action  for  rent,  wbt'r- 
landlord  relied  on  an  assignment  to  defendants, 
which  did  not  mention  lease,  plaintiff  could  ool 
claim  that  from  defendants*  rental  paymentu  it 
would  be  presumed  that  lease  was  assigned.- 
Mutual  Real  Estate  Co.  v.  Rosen wasser,  164  N. 
Y.  S.  875. 

«S9232  (N.T.Sup^)  A  monthly  tenant,  vaeatinf 
after  the  Ist  day  of  the  month,  is  liable  for  a 

month's  rental,  where  there  is  no  counterclaiiii,' 
although  tbe  landlord  relet  tbe  premises  durioC 
such  month.— Tinton  Bidg.  Corp.  v.  Butler,  lUi 
N.  Y.  S.  21. 

^=9232  (N.Y.Snp.)  tn  an  action  to  recoTff 
rent,  pl&intiff  is  entitled,  in  the  abaenoe  of  t 
counterclaim,  to  recover  a  full  month's  retA 
under  a  leaae  requiring  rent  to  be  paid  in 
THQce  on  tbe  1st  day  of  tbe  month,  althcnd 
premises  were  again  leased  by  him  on  the  l<>ik 
after  tenant  had  vacated.— Manhattan  Leaanf 
Co.  V.  Wen,  164  N.  Y.  S.  86. 

<S=»233(2)  (N.Y.Sup.)  In  action  for  rent,  vhen 
tenant  claimed  that  he  was  constructively  eriot 
ed  by  landlord's  failure  to  furnish  elevator  a-fv 
ice  in  accordance  with  lease  contract,  evideno 
held  suffident  to  carry  that  question  to  juir.- 
Hayden  Co.  v.  Kobo^  164  N.  Y.  S.  686. 
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IX.  BB-ENTKr  AHD  BEOOVEBT 

POsaESHCnr  bt  XiAiidlobd. 


or 


,  .  landlord's  sommary 

proceeding  against  his  tenants  and  an  under- 
t4>nant,  where  the  proof  vaa  undispated  that 
tenant  tras  in  arrears  of  rent  under  the  lease, 
the  Qnal  order  should  have  been  In  favor  of  land- 
lord against  tenant.— Lange  v.  Vehring,  164  N. 
V.  S.  169. 

In  landlord's  snmman  proceediniT  against  ten- 
ant  and  undertenant  for  nonpayment  of  rent, 
where  undertenant's  lease  had  expired  and  it 
had  given  up  possession,  landlord  was  entitled 
to  have  his  right  of  possession  established  as 
against  tenant,  who  was  in  arrears  of  rent. — Id. 
«e=33l5(l)  (N.T.Sup.)  Motion  for  order  direet- 
iag  that  return  be  amended  by  inserting  the  orig- 
inal lease  executed  between  defendant  tenant 
and  defendant  undertenant,  which  had  been  ad- 
mitted below  and  copy  of  which  in  record  was 
incorrect  in  failing  to  show  that  lease  was  sign- 
ed by  tenant  will  be  granted  and  the  return 
(H>nsidered  amended.— Lange  v.  Vehring,  184  N. 
Y.  S.  169. 

LAW  BOOKS. 

See  Sales,  «ss>3& 

UW  OF  THE  CASE. 

See  Appeal,  ^803. 

LEASE. 

See  liHDdlord  and  Tenant 

LEAVE  OF  COURT. 

See  Pleading,  «=»237,  239. 

LIBEL  AND  SLANDER. 

See  Names,  ^saslO. 

I.  WOBM  ABD  Atm  AOTIOWABU. 
ABB  ZJABUJTT  THEBBFOB. 

®=6(2)  (N.Y.Sup.)  An  article,  reading  its  body 
in  conjunction  with  its  headlines,  held  to  plain- 
ly charge  plaintiffs  with  deceit  as  merchants  in 
"Piling  and  offering  goat  meat  as  lamb,  and  so 
]ibeloua.-*-Kornblam  v.  Commercial  Advertiaer 
Ass'n,  164  N.  T.  S.  186. 

n.  PBIVH^EOED  OOMMVinOATIOKS, 
AND  MAUOE  THEREIN. 

<S=>48(2)  (N.T.Sup.)  A  letter  written  by  high 
school  principal  tQ  edticational  department  in 
response  to  inquiry  and  containing  suggestions 
uncomplimentary  to  president  of  school  board 
was  privileged,  and,  in  absence  of  malice,  not 
libelous.— Mayer  v.  Chamberlain,  161  N.  T.  & 
806. 

XV.  ACTIONS. 

(B)  Parties,  PrellmlaBrr  FvoeeeAtnca, 
mm*  neadlDC 

<S=382  (N.Y.Sup.)  Comiplaint  for  libel  by_  words 
not  libelous  per  se  heid  insufilicient  for  failure  to 
allege  tiiat  Uoel  was  j>ubllshed  of  and  cooceming 
ulaintiff  in  her  business  or  occupation. — John- 
M»n  v^-Dithridge,  164  N.  T.  S.  280.  


^»94(1)  (N.T.Sup.)  Where  defendant  admitted 
writing  letter,  but  denied  malice  and  -  felaity  of 
statements  and  alleged  that  stat^ents  were 
true,  the  latter  allegatioii  was  mare  surplnnsA 
—Mayer  v.  CSi&mbeiiain,  164  N.  T.  S.  806. 

4=9lOI(l)  (N.T.Sup.)  Where  plaintiff  alleged 
malicious,  false,  siid  defamatory  character  of 
letter,  which  was  denied  by  defendant,  plaintiff 
had  the  bnrdeu  of  proTing  facts  alleged^Mayer 
V.  Chamberlain,  164  N.  Y.  S.  806. 

LICENSES. 

See  Disorderly  Gonduet,  <S=>9 ;  Physlciaiui  and 
Surgeons. 

I.  FOB   OCCUPATIONS   AND  FRIVI- 
I.EGEB. 

1^1  (N.Y.)  The  tax  imposed  by  Tax  Iaw.  | 
181,  on  foreign  corporations,  aJtbough  meas- 
urea  by  the  amount  of  capital  employed  within 
the  state,  is  by  its  very  tenns  a  "license  tax." 
—International  Text-Book  Oa  v.  Tone,  116  N. 
R  914,  220  N.  Y.  813. 

LIENS. 

See  AttOTn^  and  Client,  «b182;  Hedunlee* 

Liens. 

«=»I3  (N.Y.Snp.)  Lien  Law,  $  15,  providing 
that  to  be  valid  nssigoment  of  contract  for  per- 
formance of  labor,  etc.,  must  be  Bled  together 
with  contract  or  a  statemrat  containing  the  sub- 
stance thereof,  does  not  require  that  a  separate 
paper  be  filed  if  assignment  contains  substance 
of  contract— New  York  County  Nat  Bank  v. 
Peckworth,  164  N.  Y.  S.  1013. 
<S=>22  (N.Y.)  Action  to  foreclose  lien  is  tme  of 
equitable  cognisance. — Dl  Menna  v.  Cooper  ft 
Evans  Ca„  115  N.  B.  893,  220  N.  Y.  SOL 

LIFE  ESTATES. 

See  Dower. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 

I.  STATUTES  OF  UnOTATION. 

(A)  Nature,  Talldtty,  nnd  Conatraotlon  In 
General. 

€=92(1)  (N.Y.Sup.)  A  cause  of  action  arising  in 
another  state,  not  barred  by  the  statute  of  Hmi- 
tatiws  of  that  state,  because  of  absence  of  de- 
fendant thert^from,  is  not  barred  by  such  stat- 
ute in  New  York.— Dalrymple  v.  Schwartz,  164 
N.  Y.  S.  496. 

$=»3{1)  (N.Y.Mun.Ct.)  Legislature  has  power 
to  enact  statutes  of  limitation,  but  such  right  Is 
limited  to  reasonable  restrictions.  — Glucksman 
V.  Board  of  Education  of  City  o<  New  York, 
164  N.  Y.  S.  351. 

(©=»4(2)  (N.Y.Mun.Ct.)  Greater  New  York  Char- 
ter, S  149,  as  amended  b;  Laws  1012,  c.  398,  be- 
ing m  effect  a  statute  of  limitations,  is  unrea- 
sonahle  and  void. — Glucksman  v.  Board  of  Edu- 
cation of  City  of  New  York,  164  N.  Y.  S.  861. 
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<B)  MmltaUou  Applicable  to  P«tloDl«r 
Aetlona* 

«c»36a)  (N.T.Sup.)  Suit  by  a  rtockholder  to 
enjoin  the  1914  conaolidation  of  the  New  lork 
Central  systems,  in  bo  far  as  it  questioned  re- 
lations under  agreements  made  between  1873 
and  1904,  hM  barred  by  the  10-year  limiUtion 
of  Code  Civ.  Proc.  I  SWS,  applicable  to  every 
form  of  equitable  acuon,  the  limitation  of  which 
is  not  specifically  prescribed.— Venner  v.  New 
York  CciiL  &  H.  R.  R.  Co.,  164  N.  Y.  S.  626. 

IT.  OPEBATIOH  AND  ETmiT  OF 
BAB  BT  UMZTATIOR. 

<3=>I69  (N.Y.Snp.)  A  resident  of  New  York, 
whose  liability  on  a  cause  of  action  arising  In 
another  state  is  not  barred  by  the  statute  of 
limitations  of  that  state,  beoause  of  his  absence 
therefrom,  may  claim  the  protection  of  the  New 
York  statute  of  limitatlmiB.— Dolrymple  v. 
Schwartz,  164  N.  Y.  S.  ^  ' 

LIMITATION  OF  LIABILITY. 

See  Carriers,  «»150.  405. 

LIQUIDATED  DAMAGES. 

See  Damages,  «=>78,  81. 

LIQUOR  SELLING. 

See  IntozicatiDg  Uqaors. 

LITERARY  PROPERTY. 

(N.Y.Sup.)  Action  for  injunction,  ac- 
counting, and  damages  to  reetrain  production 
of  photoplay  under  particular  title,  case  rest- 
ing on  theory  of  unfair  competition,  can  be  sus- 
tained only  by  showing  defendant  knew  of 
plaintiHTB  prior  use  of  title  while  itself  using 
it,  and  accounting  must  be  limited  to  damages 
and  profits  after  defendant  received  notice.— 
DitAey  v.  Uetro  Pictures  Corp.,  164  N.  Y.  S, 

™^  LOANS. 

See  Honey  Lent 

LUNATICS. 

See  Insane  Persons. 

MALICE 

See  Libel  and  Slander,  «=3»48;  Malicious  Pros- 
ecution, ®=360. 

MALICIOUS  PROSECUTION. 

See'  False  Imprisonment. 

U.  WANT  OF  PROBABI.E  CAUSE. 

<S=»I8(2)  (N.T.Sup.)  Employment  of  a  physi- 
cian to  prescribe  treatment  for  liquor  habit, 
which  a  corporation  was  prepared  to  adminis- 
ter, field  a  mere  sham  to  evade  the  law,  so  that 
.  there  was  probable  cause  for  prosecuting  the 
corporation  for  practicing  medicine  without  a 
license.— Godf rev  v.  Medical  Soc.  of  New  Y<ak 
County,  164  N.  Y.  S.  846. 


V.  Aonom. 

«»59(1)  (N.Y.Sup.)  In  an  action'for  maHdmis 
prosecution,  defendant  can  introduce  evidanf 
that  its  attorney  warned  the  one  wbo  made  the 
affidavit  on  which  the  prosecution  was  h&Mrc 
as  to  his  liability  for  perjury  in  the  event  «>f 
a  false  affidavit.— Godfrey  v.  Medical  Soc  of 
New  York  County,  104  N.  Y.  S.  846. 

1^59(5)  (N.Y.Sup.)  In  an  action  for  malict<>u5 
prosecution  of  plaintiff  for  practidug  medicine 
without  a  license,  evidence  that  the  physician 
employed  to  prescribe  the  treatment  admini^:te^- 
ed  by  plaintiff  had  made  no  inquiiy  or  examina- 
tion to  ascertain  the  ingredients  oE  the  mediaoe 
prescribed  was  competent  to  show  that  the  phy- 
sician's prescription  was  a  mere  pretense. — Uoa- 
frey  v.  Medical  Soc.  of  New  York  County,  lt>4 
N.  Y.  S.  846. 

^=a59(10)  (N.Y.Sup.)  In  an  acdon  for  maliciou-v 
prosecution,  evidence  as  to  the  experience  of 
defendant's  attorney,  who  advised  tbc  prosecu- 
tion with  similar  cases,  and  of  the  inyeetiptor 
employed  by  defendant  to  ascertain  the  ucts. 
is  admissible  both  on  the  issue  of  want  of  pn..lt- 
able  cause  and  on  that  of  malice  as  affectin:: 
damages.— Godfrey  v.  Medical  Soc  of  New 
York  County,  164  N.  Y.  S.  846. 
^:»60(1)  (N.Y.Snp.)  In  an  action  for  malit'iouB 
prosecution,  defendant  can  introduce  evidence 
tliat  its  attorney  warned  the  one  wbo  made  the 
affidavit  on  which  the  prosecution  was  based  as 
to  his  liability  tor  perjury  on  the  event  of  s 
false  affidavit.— Godfrey  v.  Medical  Soc  of  New 
York  County,  164  N.  Y.  S.  846. 
«»60(4)  (N.Y.Sup.)  In  an  action  for  malicious 
prosecution,  evidence  as  to  the  experience  oi 
defendant's  attorney,  who  advised  the  prosecu- 
tion with  similar  cases,  and  of  the  investigator 
employed  by  defendant  to  ascertain  the  facis, 
is  admissible  both  on  the  issue  of  want  of  prob- 
able cause  and  on  that  of  malice  as  affertiog 
damages.— Godfrey  v.  Medical  Soc  of  New 
York  County.  164  N.  Y.  S.  846. 
«s»64(l)  (N.Y.Sup.)  In  an  action  fwf  malicious 
prosecution,  evidence  held  not  to  show  that  a 
person  on  whose  affidavit  defendant  prosecotwi 
plaintiff  for  practicing  medicine  without  a  li- 
cense was  unworthy  of  credence,  so  that  thm 
was  probable  cause  as  a  matter  of  law  for  the 

Srosecution.— Godfrey  v.  Medical  Soc  of  New 
ork  County.  164  N.  T.  S.  846. 

MANDAMUS. 

IL  SUBfEOTS  AHS  PTHBIFOSES  OF 
BEUEF. 

(B)  Aeta  and  Proc«eAIUKH  of  PsMtc  OB- 
cera  and  Boards  and  Hnalclpalltlea. 

®s>67  (N.Y.Sup.)  Where  average  standing  of 
petitioner's  daughter  on  graduation  from  hich 
school  did  not  entitle  her  to  state  aeholarsliii". 
and,  though  qualified  for  admission  to  coll«»'. 
she  did  not  make  written  application  for  ml- 
lege  entrance  diploma  within  time  limit  of 
regents'  rule  339f,  mandamus  against  Etnte 
commissioner  of  education  to  place  her  uatof 
on  Ust  of  candidates  for  univeraty  scholarshifM 
would  be  denltdr-CamsB  v.  Finley,  164  N.  I. 
S.  305. 
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^6  (X.Y.Stip.)  When  office  id  eiril  lervice 
oy^.  entitled  to  tranafer  under  Civil  SerV' 
[>aw,  f  22,  was  abolished,  and  he  was  not 
sferred,  he  waa  entitled  to  a  writ  of  maoda- 
r«iuiring  troDsfer. — People  ex  rel,  Zeifer 
.'hitehead.  164  N.  Y.  S.  663. 

121  (N.Y.Sup.)  Mandamas  will  Ue  asainst 
rvisor  for  failure  under  ConaerTation  Law 
•ay  ov«r  to  commiwirai  taxes  collected  in 
lur  course  and  paid  over  to  him,  where  tax 
been  paid  witfaoat  protest. — Attorney  Oen- 
V.  Tauliepheimer,  104  N.  Y.  S.  804. 

MARRfAGE. 

Divorce;  Evidence,  ^=:>80;  Husband  and 
ife;   Judgment,  ^=9386. 

13  pj.Y.Sup.)  Acta  of  parties  intending  and 
ic-tent  to  marry  held  to  have  constituted 
uoQ-law  marriage  la  New  York,  although 
oionial  marriage  In  other  state  was  defective 
common-law  marriage  was  not  intoided. 
Lvidsun  V.  Keam,  164  N.  Y.  S.  1087. 
ider  direct  provisions  of  Act  >.  J.  April  11, 
I  (P.  K  p.  481)  I  11,  where  ceremonial  mar* 
e  in  Xew  Jersey  was  defective  becanse  of 
L-tive  license,  subsequent  common-law  mar- 
e  would  not  be  af^cted  by  such  defect. — Id. 
58(1)'  (N.Y.Sap.)  Girl,  who  married  under 
of  10,  but  vluae  cohabitation  with  husband 
kI  before  abe  was  18,  was  entitled  to  annul- 
t  of  marriage,  under  Code  Civ.  Proe.  S  1743, 
idiag  thnt  action  may  be  maintained  to  an- 
marringe  for  cause  that  one  or  both  of  par- 
had  not  attained  age  of  legal  consent; 
ndment  of  Penal  Code  in  1895  (I^ws  189S, 
tM))  having  raised  age  of  legal  consent  to 
-Macri  v.  Maori,  164  N.  Y.  S.  112. 
60(2)  (N.Y.Snp.)  Ignorant  girl,  who  mar- 
under  age  of  15,  and  who  bad  been  told 
:  after  9  years  she  would  have  right  to  di- 
e  without  court  proceedings,  her  husband 
ng  disappeared,  was  not  guilty  of  laches, 
ing  her  action  for  annulment  of  marriage, 
luse  she  waited  from  1910  to  1916  before 
iging  suit.— Maori  t.  Macrl,  164  N.  Y.  S. 

60(3)  (N.Y.Sup.)  Under  Code  Civ.  Proc.  H 
I,  1743,  specifying  causes  for  setting  aside 
risge,  XeW,  that  court  of  equity  was  with- 
jurisdicticm  of  an  action  to  annul  marriage 
fppn  competent  persons  not  covered  by  such 
ions.— Davidson  v.  Ream,  164  N.  Y.  S.  1037. 
65  (X.Y.Sup.)  That  wife  had  been  guilty  of 
luct  justifying  divorce  lield  not  available  to 
sand  in  proceeding  by  wife  to  vacate  void 
(ment  annulling  their  marriage  to  prevent 
ing  aside  of  such  judgment. — Davidson  v. 
m,  164  N.  Y.  S.  1037. 

MARRIED  WOMEN. 

Husband  and  Wife. 

MASTER  AND  SERVANT. 

Commerce,  «s»27:  Contracts,  •s>9;  Kvi- 
>noe,  ®=)80:   Municipal  Corporations, 
17:  Trade  Unions. 


X.  THE  KEXiAXIOK. 
(A)  Creation  and  nxtstenee. 

•S=>6  (N.Y.Sup.)  In  suit  for  cwnpeasation  for 
work,  labor,  and  services  performed  as  alleged 
caretaker  of  building,  evidence  held  insufficient 
to  disclose  any  employment,  or  to  show  that  de- 
fendant was  liable. — Kurzrok  v.  New  York  Poet- 
Graduate  Medical  S^ool  and  Hospital,  164  N. 
Y.  S.  668. 

(B)  Statutory  RevvlMttOB. 

^=>W/2-  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
mode  a  new  subdivision,  consisting  of  ^=>num- 
ber  sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index-di- 
gests will  be  found. 

(O  TenulBa«l«n  and  DlMharcc. 

4=337  (N.Y.Sup.)  In  action  for  breach  of  em- 
ployment contract,  master  can  avoid  liability 
only  by  evidence  controverting  contract,  or  of 
diRcharge,  or  of  justification. — Moore  v.  German 
Artistic  Weaving  Co..  164  N.  Y.  S.  595. 
«=>30(2)  (N.Y.Sup.)  In  action  for  breach  of 
employment  contract,  where  the  employer  failed 
to  plead  justification,  the  servant's  failure  to 
perform  his  duties  for  any  period  prior  to  his 
discharge  cannot  be  urged  as  a  juattficatioa.— 
Moore  v.  German  Artistic  Weaving  Co^  164 
X.  Y.  S.  505. 

€s>40l2)  (N.Y.Sup.)  In  action  for  breach  of  the 
employment  contract,  where  the  cessation  of 
performance  was  unexplained,  the  servant 
should  have  been  permitted  to  show  the  reasons 
therefor,  and  evidence  that  master  dbcbarged 
him  was  admissible. — Moore  v.  German  Artis- 
tic Weaving  Co.,  164  N.  Y.  S.  595. 
*=>40(3)  (N.Y.Sup.)  In  servant's  action  for 
wrongful  discharge,  evidence  held  insuffident 
to-  sustain  judgment  in  bis  favor.— -Harrison  v. 
Repetti,  Inc.,  164  N.  Y.  S.  257. 

n.  SEBVIGE8  AND  COMFElfSATIOH. 
(A)  Performance  of  Services. 

$=»55  (N.Y.Sup.)  Where  contract  for  employ- 
ment of  mimic  of  musical  instruments  required 
his  services  to  be  satisfactory  to  employer,  ax 
employment  was  of  class  involving  taste,  fancy. 
i>ersonal  satisfaction,  or  Judgment,  question 
whether  services  were  satisfactory  was  to  be 
determined  solely  by  employer.— Mackay  v.  Ar- 
thur Uammerstein's  Productions,  Inc.,  164  N. 
Y.  S.  164. 

«=»55  (N.Y.Sup.)  Where  the  master  agreed  to 
pay  a  servant  $50  per  week  during  probation- 
ary perioil,  which  the  servant  agreed  to  accept 
in  full,  if  he  were  discharged  and  his  services 
were  unsatisfactory,  the  servant  could  recover 
the  reasonable  value  of  the  serviceB.  If  his  serv- 
ices were  satisfactory,  but  he  was  nevertheless 
discharged.— Spain  v.  Manhattan  Shirt  Co.,  164 
X.  Y.  S.  527. 

(B)  Waves  aad  Other  Remaaeratton. 

®=>72  (N.Y.Sup.)  Where  an  attorney  by  con- 
tract was  entitled  to  a  stenographer's  time  dur- 
ing the  entire  working  day,  any  agreement  to 
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pay  her  an  addititmal  amount  for  h«r  Bervices  in 
proGMdinn  in  which  he  waa  master  wae  with- 
out conudcration.— Jereiki  t.  Kniebaum,  164 

N.  T.  S.  614. 

«=»80(4)  (N.T.Snp.)  A  servant's  complaint,  al- 
leging contract  of  master  to  par  him  fOO  per 
week  dnring  probationary  period,  sach  amount 
to  be  in  full,  should  the  servant  be  discharged 
for  unsatisfactory  service,  showed  a  contract  to 
pay  the  reasonable  value  of  the  services,  unless 
discharge  and  unsatisfactory  service  concurred. 
—Spain  T.  Manhattan  Shirt  Co.,  1«4  N.  Y.  S. 
52T. 

«=»80{10)  (N.Y.Sup.)  A  findinsT  of  the  court 
that  there  was  a  contract  by  which  corporation 
agreed  to  pay  bills  for  medical  services  and  coal 
of  an  employ^  in  addition  to  his  salary,  al- 
though unusual,  held  sustained  by  evidence.— 
Rosenthal  v.  United  States  Paper  Co.,  164  N. 
Y.  S.  121. 

«=380(10)  (N.Y.Sup.)  Evidence  Aeld  Insufficient 
to  sustain  judgment  for  Bteno|Tapher  against 
employer  for  compensatitm  additional  to  that 
provided  by  their  contracts— JeresU  v.  Muss- 
baum,  164  Y.  S.  614. 
«=:980(10)  (N.Y.-Sup.)  Where  employ^,  in  action 
by  employer  for  mcmey  loaned,  counterclaimed 
for  $500  due  as  an  agreed  bonus,  evidence  heli 
to  warrant  dismissal  of  counterclaim^ — Altman 
V.  Kreitman.  164  N.  Y.  8.  778. 
«s»80<ll)  (N.Y.Snp.)  One  performitig  serrlcefl 
under  employment  contract  can  recover  for 
services  rendered  at  agreed  rate  of  compensa- 
tion, if  the  salary  fis  provided  for  in  the  con- 
tract, or  for  the  actual  value  of  the  services,  in 
the  absence  of  express  agreement^^pali)  v. 
Manhattan  Shirt  Co.,  164  N.  Y.  S.  627; 

m.  MASTER'S  LIABII.ITT  FOB  XN- 
JURIES  TO  SERVANT. 
(A)  Natnre  and  Bxtent  In  General. 

^987!/2<  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  num* 
ber  sections  346-^20,  at  the  end  of  this  topic, 
where  the  matter  in  tbia  and  future  Index-di- 
gests will  be  found. 

«=388(1)  (N.Y.Sup.)  Driver  of  truck,  who  was 
in  general  empl<v  of  owner,  but  was  told  to 
report  to  superintendent  of  contractor  for  sub- 
way work,  which  hired  trucks  of  owner,  and 
was  injured  while  working  for  contractor,  was 
in  employ  of  contrnctor  within  Labor  Law.  I  2. 
—Green  v.  McMullen,  Snare  &  Trlest,  164  N. 
Y.  8.  94a 

(B)  TooIb,  Macblaerr,  Appllaneea,  aad 
PlnovB  for  Wovlc 

^101,102(8)  (N.Y.Sup.)  It  was  contractor's 
duty  to  furnish  mploy^  with  proper  plant  and 
appliances  for  doing  work,  and  to  see  tnat  truck 
used  by  employ^  was  reasonably  safe  and  that 
latter  had  other  appliances  necessary  for  him 
to  do  work  in  reasonably  safe  way, — Green  v. 
McMullen,  Snare  &  Triest,  164  N.  T.  S.  948. 

^106(1)  (N.Y.Sup.)  Though  contractor  ob- 
tained truck,  horses,  and  driver  from  owner  of 
truck,  trxuik.  was  in  fact  furnished  by  contractor 
to  driver,  its  servant  pro  tem.,  as  much  as  if  It 


bad  hired  It  aeparatdy,  or  from  persona  ot: 
than  ownar,  wr  had  bontfit  it^-Grcen  v.  A 
Mullen,  Snare  ft  Trlest,  164  N.  T.  8.  MS. 

<8=»  108  tN.Y.Sup.)  In  order  to  charge  emiim 
with  negligence  in  not  preventing  dies  of  S'i 
hammer  from  overlapping,  such  condition 
be  shown  to  exist  wnm  the  emplojfi  besaa  vu 
on  the  ni^t  of  hia  injury. — Gonn  t.  Ladcavi 
na  Steel  Co..  164  NVY.  S.  318. 
«=»I08  (N.Y.Sup.)  Although  an  employ^ 
dead  at  the  bottom  of  an  eleratiH'  shaft  m 
have  been  killed  by  an  ice  gi^  deseentfing 
bic^  the  master  is  not  lial»e  anjecs  ntglitd 
— Meiasner  v.  Atlantic  Hygienic  Ice  Co.,  'J 
N.  Y.  S.  1031. 

<S=»(24(8)  (N.Y.Sup.)  An  employer  was  not  K 
Ugeut  in  failing  to  nave  steam  hammers  re^ jji 
ly  inspected,  where  no  such  inaiMetion  sfM 
was  in  u&e  elsewhere,  and  the  machines  ve 
simple  In  construction.— Ounn  r.  Lacks vtu 
Steel  Ca,  164  N.  Y.  S.  318. 

«»I28  (N.Y.Sup.)  A  master  is  not  liabk  fi 
negligence  because  a  knothole  in  a  blod  < 
wood  caused  injury,  in  the  absence  ot  entk^i 
that  he  furnished  the  block  for  the  puipw  f' 
which  it  was  uaed.~Wheder  t.  Tttry  ft  Tti: 
Co.,  164  N.  Y.  B.  902. 

(Sn  Fellow  torvaata, 

«S3185(6)  (N.T.Sop.)  Where  emploTer  fmxiil 
ed  materials  for  inston  rods,  stomig  box.  u 
r^Mdra  for  steam  hammer,  he  was  not  liaM' t 
negltgoice  of  plaintiff's  fellow  em|d(vteinfLlc 
to  use  such  mBterials.~Gunn  t.  LackawaGi 
Steel  Co.,  164  N.  Y.  S.  318.  ^ 

■®=>I85(7)  (N.Y.Sup.)  Where  alleged  failure  • 
lighting  system  in  a  forge  room  was  dot  l 
negUgence  of  fellow  employ^  in  li^liii^  4 
partment,  employer  was  not  liaUe  for  iojul 
resulting  thereirom.-^}unn  t.  IjKkmu 
Steel  Co.,  164  N.  T.  8.  318.  ' 

(F)  Rlslu  AaaaMcd  by  »cr  laat.  ^ 

«=»2]3d)  (N.Y.8ap.)  At  cmnnum  law  a  SRi 
ant  assumes  the  riak  of  injury  from  the  nsa^ 
in  which  the  work  is  done.— Wheeler  v.  TrfS 
&  Tench  Co..  164  N.  Y.  S.  992. 

^213(2)  (N.Y.Sup.)  Where  endence  show* 
that  a  sted  bar  might  be  thrown  agaisn  tl 
operator  by  a  steam  hammer  working  v^M 
perfect  conditioos,  the  case  was  oat  of  unan<i 
able  risk  inherent  in  the  business. — (luna  i 
Lackawanna  Steel  Co.,  164  N.  Y.  S. 

«=»2I3(2)  (N.Y.Suj>.)  An  iron  worker.  fiLlS 
to  nee  a  tag  line  m  hoisting  heavy  machitrq 
though  ordered  so  to  do,  assumes  the  ri^  of  3 
jury  from  the  fall  of  such  machinery.— WbciM 
V.  Terry  &  Tench  Co..  164  N.  Y.  S.  992.  I 
•S=>2I6(1)  (N.Y.Sup.)  At  common  law  a 
nnt  assumes  the  risk  of  injury  from  the  s-r^ 
gence  of  a  fdlow  servant.— Wheeler  r.  Tptt?  1 
Tench  Co.,  164  N.  Y.  S.  902. 
«»2l7(ig)  (N.Y.Sup.)  Where  a  ATOed  KiH 
smith  had  worked  at  his  trade  for  43  year^.  :4 
operated  same  steam  hammer  for  6  jears.  V 
assumed  the  risk  of  injury  from  flying  barfc* 
tongs  and  metaX  whOe  operating  the  hsMA 
— Gunn  V.  Lackawanna  Sted  Cc,  164  X.  T.  ^ 
318. 
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>238(3)  (N.T.Sap.)  Where  a  ikilled  employg 
ii«d  a  steel  bar  on  edge  in  placing  it  under 
am  hammer,  taking  diance  ot  its  being  hid- 
I  hj  Bteam,  he  was  guilty  of  contributory  neg- 
•nce.— Gunn  t.  La&awuuia  Steel  <3o.,  164 
Y.  S.  318. 

fH)  Aetlona. 

>250%.  Owing  to  the  great  increase  of  mat- 
beretufore  classified  to  this  sectiun,  we  bare 
de  a  new  subdivision,  coDsiating  of  nuni' 
-  sections  346-420,  at  the  end  of  this  topics 
ere  the  matter  in  this  and  fatnre  index-di- 
its  will  be  found. 

»262(4)  (N.Y.)  In  common-law  action  for  neg- 
mce  arising  oat  of  and  in  the  course  of  em- 
^ment.  Labor  I^aw,  }  202a,  as  added  by 
ws  1910.  c.  SSZ,  as  to  pleading  contributory 
lligence  applies. — Halt  v.  New  York  Tele- 
jne  Co.,  ife  N.  E.  704.  220  N.  Y.  299. 
a265(9)  (N.Y.Sup.)  Where  defect  in  steam 
nmer  might  have  occurred  either  by  fault  of 
ployer  or  employ^,  the  employ^  must  establish 
presumption  of  the  employer's  negligence  in 
!er  to  recover  for  injury. — Gunn  v.  Lacka- 
nna  Steel  Co.,  164  K.  Y.  8.  318. 
3265(14)  (N.Y.)  In  commcm-law  action  for 
;ged  negligent  injury  to  servant,  in  Tiew  of 
bor  Uiw,  f  202a,  as  added  by  Laws  1910, 
burden  is  on  the  defendant  to  prove 
It  plaintiff  was  guilty  of  ctutribntoty  negii- 
ice.— Hall  V.  New  York  Telephone  Co.,  116 

E.  704.  220  N.  Y.  299. 
=278(1)  (N.Y.Sup.)  In  truck  driver's  action 
injuries  wh^  steel  beam  be  was  trucking 
i  off  and  threw  him  from  truck  in  su^  way 
It  foot  was  caught  under  bwm  and  so  laecrat- 

It  had  to  be  amputated,  evidence  held  to  sus- 
n  verdict  for  plaintiff.— Qreen  v.  Mc&lullen, 
are  &  Triest,  164  N.  Y.  S.  948. 
9278(3)  (N.Y.Sup.)  Evidence  shoving  a  tem- 
rary  interruption  in  electric  lighting  system  in 
'endant's  forge  room  at  time  of  empwy6*a  in- 
T  held  insufficient  to  charge  employer  with 
[ItKonce.— Gmin  v.  Lackawanna  Steel  Go..  164 

Y.  S.  318. 

»284(1)  (N.Y.Sup.)  Granting  of  a  nonsuit  in 
don  for  injuries  to  an  employ^  while  operating 
steam  hammer  Md  Justified  by  the  evidence. 
|ann  v.  Lackawanna  Steel  Co..  164  N.  Y.  S. 

T.TABn.TTIEa  FOB  INJITBIES  TO 
THIBD  PEBSOm. 
(B)  Work  of  iBdepeadvat  CoKtMUttor. 

»3I5  (N.Y.8np.)  Where  the  landlord,  undei 
du^  to  make  repairs,  volunteered  to  make 

}m,  and  the  independent  contractor  employed 
bim  failed  to  properly  support  a  board  In  the 

or,  and  the  t^ant  was  injured,  the  landlord 

IS  not  answerable  for  his  negUgencc^Scbats- 
y.  Harber.  164  N.  Y.  S.  Oia 

(C)  Action «. 

»330(3)  n^.Y.Sup.)  Prima  facie  proitf  that 
Btodian  oi  automobile  was  ragaged  in  owner's 
nice,  arising  from  admission  of  ownership. 
id  adequately  overcome  by  owner's  proof  that 


he  did  not  have  control  of  car  at  time  it  collid- 
ed with  a  pedestrian.— Uilsno  v.  Stuyvesant 
Ante  Trading  Co.,  164  N.  Y.  S.  26. 

VX.  WOBKMEH'S  OOMFBiraATIOlI 
AOT8. 

(A)  nature  and  Cronnda  ot  Hnater's  Lla- 

biiitr. 

4=^351  (N.Y.Sup.)  Injured  workman,  having 
^ected  to  file  a  claim  for  compensation  under 
Workmen's  Compensation  Act,  §§  11,  52,  held 
concluded  thereby,  and  he  could  not  withdraw 
the  claim  for  the  purpose  of  suing  at  law  for  the 
injuries,— Pavia  v.  Petroleum  Iron  Works  Co. 
of  Pennsylvania,  164  N.  Y.  S.  790. 
«=»36l  (N.Y.Sup.)  Employment  of  servant  en- 
gaged in  weighing  hides  on  piers,  which  hides 
constituted  cargoes  or  parts  of  cargoes  unload- 
ed from  vesBels,  was  "hazardous,"  within  Work- 
men's Compensation  Law,  S  2,  group  10.— Hien 
V.  John  A.  HuU  &  Co.,  164  N.  Y.  S.  767. 
^36  r  (N.Y.Sup.)  Workmen's  Compensation 
Law,  S  2,  group  33,  and  groups  20,  30,  34,  mak- 
ing act  applicable  to  certain  manufactories. 
held  not  to  include  butter  factory,  butter  being 
under  Agricnltaral  Law,  S  30,  a  manufactured 

rlnct.— Pardy  v.  Boonihower  Grocery  Co.,  164 
y,  S.  775. 

Since  butter  making  is  great  industry  but  not 
included  as  hazardous  employment  in  Work- 
men's Compensation  Law,  it  will  be  presumed 
that  it  was  purposely  omitted.— Id. 

Since  Workmen's,  CJompensation  Law  has  been 
amended  since  plaintifrs  acddent  while  work- 
ing in  butter  factory,  to  cover  such  employment, 
it  indicates  legislative  view  that  statute  did  not 
previously  cover  it. — Id. 

<S=336 1  (N.Y .Sup.)  Employ*  specially  hired  by  a 
paper  bag  company  to  assist  in  installing  en- 
gine is  not  entitled  to  compenBation  under 
Workmen's  Compensation  Act,  S  2,  group  42, 
making  business  of  InstaUing  enpnes  or  heavy 
machinery  hazardous.— McNally  v.  Diamond 
Mills  Paper  Co.,  164  N.  Y.  S.  793. 

«=»36t  (N.Y.Sup.)  Where  a  day  laborer  was  in- 
jured while  putting  a  threshing  machine  in  a 
bam.  he  was  engaged  in  a  hazardous  employ- 
ment within  Workmen's  Compensation  Act,  f 
2f  group  41,  relating  to  operation  of  vehlclea, 
^;c.^Wltite  v.  Loodes,  164  N.  T.  S.  1028. 

«=»362  (N.Y.Sup.)  A  workman,  spedally  em- 
ployed by  a  paper  bag  company  to  aid  in  in- 
stalling  a  new  engine,  is  not  entitled  to  com- 
pensation, though  the  bnsinees  of  manufactur- 
teg  paper  is  a  baxardous  employment  within 
Workmen's  GompensatkMi  Act,  |  2,  group  16.— 
UcNally  v.  IKamond  Milk  Paper  Co.,  164  N. 
Y.  S.  793. 

€=»363  (N.Y.Sup.)  A  man  traveling  through 
country  vrith  a  threshing  machine  is  not  engag- 
ed in  farming,  and  his  employes  are  not  rarm 
laborers,  within  Workmen's  Compensation  Law, 
S  3,  Bubd.  4,  ezclnding  farm  laborera  from  pro- 
tection of  act- White  y.  Loadea.  164  N.  Y.  S. 
1028. 

^a365  (N.T.Sup.)  Under  Workmen's  Compen- 
sation Act,  i  2.  group  8,  making  act  applicable 
to  operation  without  state  of  vessels  except 
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those  ot  other  states  or  conntrin  ased  in  inter- 
state commerce,  etc..  and  sectioQ  14  making  act 
apply  to  persons  engAged  in  Intrastate  com- 
merce only  to  exteot  tnat  auch  work  may  be 
fieparsted  from  interstate  commerce,  a  Georgia 
steamaiiip  corporation  is  not  liable  for  an 
employe's  injury  sustained  in  interstate  com- 
merce.—Charlton  V.  Hilton-Dodge  Transp.  Co., 
164  N.  T.  S.  999. 

•^369  (N.Y.Sup.)  Where  deceased,  employed 
by  corporation  incorporated  and  cmducti^  its 
business  in  ^cw  Jersey,  under  contract  oi  em- 
ployment made  in  New  Jersey,  and  accepted 
provisions  of  Workmen's  Comuenaation  Act  of 
New  Jersey  (P.  I*  1911.  p.  134,  as  amended  by 
Act  N.  J.  April  1.  1913  [P.  L.  p.  3(K>J),  action 
caniiot  be  maintained  in  Supreme  Court  of  New 
York  for  bis  death  oceurriog  in  New  Jersey, 
though  service  cannot  be  hati  upon  oorporation 
to  enable  claimants  to  proceed  under  anch  act  in 
New  Jersey.— Verdicchio  v.  McNab  &  Harlin 
Mfg.  Co.,  164  N.  Y.  S.  290. 
^=3372  (N.Y.Sup.)  Circomstances  whereby  serv- 
ant engaged  in  weighing  hides  on  piers  con- 
tracted anthrax  through  handling  dirty  and 
diseased  hides,  when  there  was  fissure  on  back 
of  his  hands  caused  by  previous  handling  of 
hides,  held  accidental  injury,  within  Workmen's 
Compensation  Law,  I  3,  subd.  7.— Hiera  t.  Jnim 
A.  Hull  &  Co.,  164  N.  Y.  S.  767. 

«s»376<2)  (N.T.Sup.)  Where  servant  handling 
hides  received  abrasion  on  hack  of  hand,  and 
later  contracted  anthrax  through  handling  dirty 
and  diseased  hides,  abrasion  could  be  deemed 
accidental  injury  in  course  <X  employment,  and 
disease  could  be  deemed  "such  disease  or  io- 
fertton  as  may  naturally  and  nnavoldably  re- 
sult" from  such  injury  within  Workmen's 
Compensation  Law,  H  3,  subd.  7.— Hiers  v. 
John  A.  IIuU  &  Co..  164  N.  Y.  8.  767. 

(B)  CMip*Maatlo». 

«B»38S(10)  (N.Y.Sup.)  Where  employ^  lost  ap- 
proximately one-fourth  of  an  inch  of  the  tip 
of  one  of  his  forefingers,  the  entire  bulbous 
terminal  not  being  taken  off,  he  is  not  entitled 
to  23  weeks'  compensation  provided  by  statute 
as  award  for  loss  of  one-naif  a  forefinger.-— 
Thompson  t.  Sherwood  Shoe  Co..  164  N.  Y.  S. 
869. 

<^385(11)  (N.Y.)  Where  a  servant's  right  eye 
was  impaired  so  that  he  possessed  only  20  per 
cent,  of  the  natural  vision,  but  faia  Ti^[(m  eoold 
have  been  improved  by  introduction  &t  an  arti- 
ficial pupil,  and  the  lields  of  vision  were  normal, 
he  was  not  entitled  to  compensation  as  for 
''loss  of  use  of  the  eye,"  which  is  equivalent  to 
a  loss  of  the  eye.— Boscarino  v.  Carfagno  ft 
Dragonette,  115  N.  E.  710.  220  N.  Y.  323. 

(C)  Proccedlnv** 
«»396  (N.Y.Sup.)  Fact  that  jurisdiction  was 
conferred  upon  judge  of  court  of  Hew  Jersey 
to  determine  all  controverted  qnesttons  of  fact 
under  Workmen's  Compensation  Act  of  that 
state,  and  whether  or  not  there  should  be  a 
commutation  of  compensation,  creates  no  great- 
er right  in  an  employ^,  who  has  accepted  the 
provisions  of  such  act,  to  bring  an  action  under 
act  in  another  state,  than  would  conCcrrlng  of 
audi  authority  upon  an  administrative  board  or 


I  body  created  by  LegUdature.— Terdlechio  v.  Mc- 
Nab ft  Harlin  Mfg.  Co.,  164  N.  Y.  8.  290. 
«s»400  (N.Y.Sup.)  Under  provialw  of  Work- 
men's Comi>ensation  Act  of  New  Jersey  (P.  L. 
1911,  p.  134,  as  amended  by  Act  N.  J.  April  1. 
191S  [P.  L.  pL  S02J),  providing  that  action^ 
thereunder  muat  be  brought  by  auminiatratnr  ^-t 
injured  employ^,  or  person  entitled  to  admiLi«- 
ter  on  his  estate,  if  action  could  be  maintaim-. 
in  New  York  under  su<A  statute,  it  mun  t« 
shown  that  claimant  was  person  entitled  to  ad- 
ministration in  New  Jersey. — Verdicchio  v.  Mc- 
Nab &  Harlin  Mfg.  Co.,  164  N.  Y.  S.  290. 

<®=>403  (N.Y.Sup.)  In  a  proceeding  uiid<>r 
Workmen's  Compensation  Law,  presumptioaa  ia 
favor  of  claimant,  created  by  aectkm  21  of  tbe 
law,  held  not  overcmne  by  substantial  evidence. 
— Lindqucst  v.  HoUer,  164  N.  Y.  S.  906. 

<8=>404  (N.Y.Sup.)  In  a  proceeding  under  Work- 
men's Compensation  Law  for  death  of  an  ern- 
plny^,  hearsay  evidence  as  to  cause  of  bis  death 
held  admissible,  in  discretion  of  State  IndD»- 
trial  Oommisaion.— Lindqneat  v.  Holler.  164  N. 
Y.  S.  9oa 

«^405(1)  (N.Y.Sup.)  In  a  proceeding  uodo' 
Workmen's  Oomi>ensation  Law  for  death  of  an 
employ^,  hearsay  evidence  held  to  sustain  fiti>i- 
'ing  of  Induatrial  Board  that  death  of  decea.«tsl 
resulted  from  a  fall  in  course  of  his  employ- 
ment.—Lindqnest  V.  Holler,  164  N.  Y.  S.  906. 
9s>4l6  (N.Y.Sup.)  In  proceedings  under  Work- 
men's Compensation  Law  for  death  of  servant. 
State  Industrial  Commission  were  not  bouod  to 
accept  theories  of  medical  witness  as  to  wheth- 
er accident  was  sufficient  producing  cause  ol 
disease  which  caused  death.— La  Flear  t.  Wood, 
164  N.  Y.  8.  010. 

«so4l7(7)  (N.Y.Sup.)  In  a  proceeding  undrr 
Workmen's  Compensation  Law,  findings  of  Ir- 
dostrial  Board,  when  supported  by  endence. 
held  ccHidusiTe  on  appeaL— Lindquest  t.  Holler, 
164  N.  Y.  8.  906. 

«s»4l7(7)  O^.Y.Sup.)  Conclusion  of  fact  fonnd 
by  State  Industrial  Commission  is  made  c<>n- 
cfnnve  by  Workmen's  Compensation  Law.  and 
if  there  is  any  evidence  fairly  calculated  to 
tablish  essential  facta,  finding  of  Ccmmiiwioa 
will  be  soaUined.— La  Blear  v.  Wood.  164  N.  Y. 
S.  910. 

<8=>4I9  (N.T.)  If  a  servant  be  denied  compen- 
sation for  loss  of  use  of  ^ye  on  the  ground  that 
he  could  still  see  and  his  vision  sal»equeo(ly 
becomes  further  impaired,  tbe  industrial  cos- 
mission  has  power  to  reconsider  its  award.— 
Boscarino  v.  Carfagno  ft  Dragonettk  115  N.  C 
710.  220  N.  Y.  32S. 

MATERIALITY. 

See  Evidence,  ^147. 

MECHANICS'  LIENS. 

I.  MATUBE,  OBOUWDS.  AND  SITB- 
JEOT-BCATTEB  IN  OEKERAIh 

<8»I3  (N.Y.Sup.)  City  of  Now  York  becamv 
"owner*'  of  Carnr»gie  Free  Public  library,  erei.t- 
ed  under  Laws  1901,  c.  5S0.  within  purvit^w 
of  Lien  Law,  i  2.  and  validity  of  daim  anJ 
lien  was  unaJTected  by  qneation  whether  dtf 
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secured  monej'  to  boild  library  by  gift  or  taxa- 
tion.—Sexauer  &  JJemke  v.  Luke  A.  Berks  & 
Sons  Co..  104  N.  Y.  8.  6S9. 

U.  aiOHT  TO  UEJr. 

(B)  Snbcontraotora*  un€  Contrmetom* 
Workmen  sad  MateFlalmen. 

«=>II4(1)  (N.T.Sup.)  While  ordinary  meaning 
of  word  "aubstance,"  uaed  in  respect  to  a  con- 
tract, is  its  important  parts,  the  word  is  sus- 
ceptible of  different  significatioDs,  and,  where 
interpretation  is  oecesaary,  must  be  taken  to 
have  an  exclusive  or  inclusive  meaning  accord- 
ing to  the  subject-matter. — Lincoln  Nat.  Bank 
7.  Jehu  Peirce  Co..  164  N.  Y.  S.  421. 

The  purpose  of  lien  Law.  (  15,  requiring 
that,  on  assignment  of  a  baudfng  contract,  it 
or  a  copy,  or.  "a  statement  containing  the  sub- 
stance thereof,"  shall  be  Bled,  is  to  give  notice 
to  interested  parties  of  the  assignment  of  the 
contract  or  moneys  due  thereunder. — Id. 

Object  of  Lien  Law,  |  15.  is  accompliBhed 
when  there  is  filed  such  a  description  of  an 
assigned  building  contract  as  clearly  idmtlScii 
it.  including  dutractcr  of  work  iovidved  and 
location  of  proparty,  eapeetally  in  view  of  ko- 
tion  23,  requiring  a  libmQ  conatruction  of  lien 
Law, — Id. 

Assignment  of  building  contract,  setting  out 
date  of  contract,  patHes,  and  subject-matter, 
and  location  of  building,  was  a  sufficient  state- 
ment ot  contract  under  Lien  Law,  g  IB,  relat- 
ing to  filing  of  aasignment  of  building  contract. 
-Id. 

^>  1 14(2)  (N.y.Sup.)  Assignment  of  building 
contract  to  secure  money  advanced  general  con- 
tractor'is  in  effect  a  mortgage,  and  as  between 
parties  is  a  common-law  lien  Upon  moneys 
earned  onder  contract,  and  the  assignee,  com- 
pl^-ing  with  Lien  Lew.  I  15,  become  a  lienor, 
within  section  2,  entltlea  to  enforce  lien  there- 
under .—Lincoln  Nat  Bank  v.  John  Peirce  Oo^ 
164  N.  Y.  S.  421. 

m.  FROC£Za>IlTGS  TO  FEXtFECT. 

«es»l35  (N.Y.Sup.)  The  only  rvgoirenient  <rf 
L4eD  Law,  S  9(1),  in  the  case  of  a  foreign  cor- 
poration, is  tbat  "its  principal  place  of  basiness 
within  tins  state"  shall  be  stated  in  a  notice  of 
lien  filed  by  It.— lincoln  Nat.  Bank  v.  John 
Peirce  Co..  164  N.  Y.  8.  421. 

Notice  of  mechanie's  lien,  filed  by  individoal 
doing  business  under  designated  firm  name,  not 
stating  his  residence,  is  uiTalid.-— Id. 

e=>139(3)  (N.Y.Sup.)  Statement,  in  notice  of 
mechanic's  lien,  that  agreed  value  of  labor  and 
materials  is  a  certoin  sum,  is  fatally  defective. 
—Lincoln  Nat.  Bank  v.  John  Peirce  Co.,  164 
N.  Y.  S.  421. 

€==3l47  (N.Y.Sup.)  Notice  of  mechanic's  lien 
field  defective,  on  the  ground  that  it  was  im- 
possible to  determine  how  much,  if  anything, 
remained  due  for  the  extra  work. — Lincoln  Nat. 
Bank  John  Peirce  Co.,  164  N.  Y.  S.  421. 
^I4S  (N.Y.Sup.)  Notice  of  lien,  stating  that 
amoant  claimed  as  such  is  subject  to  value  of 
"omitted  work,"  which  is  not  stated,  is  defec- 
tire,  as  not  explicitly  or  inferentially  stating 
valur  or  agreed  price  of  labor  performed  or  ma- 


terial furnished  at  time  of  filing. — Lincoln  Nat. 
Bank  v.  John  Peirce  Co.,  164  N.  Y.  8.  421. 
«=al57(S)  (N.Y.Sup.)  A  mistake  In  claiming  in 
a  notice  of  Hen  more  than  the  amount  actual- 
ly due  the  lioaor  is  not  fatal,  unless  made 
frandulently,  wUfnlly,  or  Intentionally^Iin- 
cohi  Nat.  Bank  t.  John  Pciree  Co.,  164  N.  Y. 
S.  421. 

IV.  OPERATION  AHS  EFFECT. 
(C)  raovitr. 

«=>196  (N.Y.SupO  Under  Uen  Law,  |  2,  one 
who  fumUhea  materials  to  a  subcontractor  is 
a  "materialman,"  and  as  such  is  entitled  undo: 
section  56  to  a  preference  over  all  other  lienors, 
since  they  are  subcontractors.—Iincoln  Nat. 
Bank  v.  John  Peirce  Co.,  104  N.  Y.  S.  421. 

VU.  EMFOKCEMENT. 

4a»268  (N.T.Sop.)  Action  to  foredoae  a  Hen  un- 
der Uen  Iaw,  Triiere  all  Henors  are  made  par- 
ties defendant  and  the  answer  ot  each  was 
served  on  his  codefendants,  is  a  plenary  action, 
in  which  rights  of  all  parties  to  fund  are  to  be 
determined ;  the  filing  of  lis  pendens  by  earliest 
lienor  obviating  necessity  of  any  further  Us 
pendens. — Lincoln  Nat.  Bank  v.  John  Peirce  Co., 
164  N.  Y.  S.  421. 

Under  JAen  Law,  5  17,  where  defendants,  as 
between  themselves.  In  effect  become  plaintiffs, 
and  each  answer  praying  for  affirmative  relief 
is  to  be  treated  as  a  complaint,  lis  pendens  filed 
by  earliest  lienor  inures  to  benefit  of  all  sub* 
sequent  lienors  in  the  action, — Id. 

Where  in  lis  pendens  the  "New  York  Central 
&  Hudson  Eiver  Railroad  Company,"  and  not 
the  "New  York  Central  Railroad  Company," 
was  named  as  owner,  an  objection  of  misnomer 
was  without  force,  where  company  had  popularly 
been  known  by  the  former  name,  and  no  one 
claimed  to  bave  been  misled. — Id. 
•e=s>303(l)  (N.Y.)  Prior  to  enactment  of  lien 
f^w,  I  54,  if  plaintiff,  seeking  to  foreclose  lien, 
did  not  prove  it,  equity  wai  without  power  to 
give  judi^ent  £oi|r  moneys  due  him,  bat  now  the 
action  may  be  retainaa  and  oommon-law  relief 
awarded.- Di  Menna  t.  Cooper  &  Evans  Co.> 
115  K.  E.  903,  220  N.  Y.  SSI. 

MEETINGS. 

See  Corporations,  «=»108. 

MEMORANDA. 

See  Frauds,  Statute  of.  •8=>103-118. 

MERGER. 

See  Cmtracts,  «s>246. 

MILK. 

See  Constitutional  Iaw,  <S=>206u 


MINORS. 


See  Infants. 
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MISREPRESENTATION. 

See  Fraud. 

MODIFICATION. 

See  Appeal,  «s3ll68. 

MODISTES. 

See  Trade-Marks  ojid  Trade-Names.  •s»7<K 

MONEY  LENT. 

^=>6  (N.Y.Sup.)  In  action  for  money  loaned 
under  borrower's  alleged  promise  to  repay  when 
he  waa  able,  allegation  of  date  of  promise  to  pay 
was  not  essential.— De  Cordova  v.  Sanville.  164 
N.  T.  S.  411. 

Id  action  for  money  loaned,  where  plaintiff  of- 
fered evidence  that  lendor  was  not  inddt>ted 
to  borrower  at  time,  objection  that  such  evi- 
dence was  not  within  the  isBuea  held  insufficient 
to  raise  gneation  whether  the  complaint  stated 
a  cause  of  action.— Id. 

4^7(2)  (M.T.Sup.)  In  action  for  money  loaned, 
where  plaintilTs  evidence  that  the  lender  was 
not  indebted  to  the  borrower  was  not  offered  to 
show  a  request  for  the  money,  A«Id  within  the 
issues,  though  cooiplaiDt  contained  no  all^ation 
of  a  request.— De  Cordova  v.  SanvUle,  164  N.  Y. 
S.  411. 

^»7(3)  ^.T.Sup.)  Evidence,  In  action  for  mon- 
ey loaned,  that  at  time  of  delivery  of  check  the 
lender  was  not  indebted  to  the  borrower,  and 
that  the  borrower  paid  $1300  thereafter,  is 
sufficient  prima  facie  to  show  both  that  the 
'  transaction  was  a  loan  and  tiiat  the  borrower 
pmraiaed  to  repay  it— De  Cordova  t.  SanvUle, 
164  N.  T.  S.  411. 

MONEY  RECEIVED. 

See  Payment,  ^»8T,  89. 

MONOPOLIES. 

See  Commerce,  «si>38;  Courts,       il09;  In- 
dictment and  luformation,  4=3lBl. 

H.  TBUSTS  AND  OTKEB  COMBZNA- 
TION8  IH  BESTRAINT  OT 
TRADE. 

«=s>IO  (N.Y.Sup.)  Tht  federal  anti-trust  stat- 
utes do  not  divest  property  interests  vested  be- 
fore their  psssftge.— Vernier  t.  New  York  Cant 
ft  H.  R.  R.  Co.,  164  N.  Y.  S.  626. 
<d=»l6(2)  (N.Y.Sup.)  The  ctmsolidation  in  1^4 
of  the  New  York  Central,  Midiinin  Central, 
and  Lake  Shore  systems  was  merdy  a  change 
in  form  of  control,  and  did  not  in  itself  offend 
the  federal  anti-trust  laws. — Venner  v.  Now 
York  Cent.  &  H.  R.  R.  Co.  164  N.  Y.  S.  626. 

The  system  of  transportation  of  the  New  York 
Central,  Midilfan  Central,  and  Ixike  Shore 
systems,  both  before  and  after  the  1914  cons<^- 
dation,  held  not  to  offend  the  federal  statutes, 
although  at  certain  points  lines  of  the  systems 
are  parallel  and  have  common  termiaals.— Id. 

Neither  the  lftl4  consolidation  of  the  New 
Yoi^  Osntral,  Michiian  Ce&tral,  and  Lake 


Shore  systems  nor  the  previouB  telatioa  of  these 
systuns  offended  the  laws  of  the  several  states 
whcr^  the  new  consolidated  CMnpany  was  in- 
corporated. — Id. 

'Hiat  the  1914  consoUdaticMi  of  the  New  York 
Central,  Michigan  Central,  and  I^ke  Shore 
systems  was  permitted  by  the  railroad  commis- 
sioners of  states  iu  whit^  the  systems  operated 
after  public  hearing  is  persuasive  upon  a  court 
considering  the  validity  of  such  coasolidatioii.— 
Id. 

A  railroad  consolidation  most  be  lecal  in 
every  state  where  the  new  company  is  organized 
to  be  legal  as  to  an  objecting  stockholder.— Id. 

The  former  New  York  Central  having  eontrtil 
of  the  I>ake  Shore,  and  the  latter  voting  tb>> 
stocfc  of  the  Nickel  Plate,  the  1914  consolidatioo 
whereby  the  former  New  York  Central  votes  di- 
rectly Uie  stock  of  the  Nickel  Plate  was  not  il- 
legal, since  the  actual  power  of  control  was  not 
increased.— Id. 

^17(1)  (N.Y.Sup.)  An  act  which,  when  com- 
mitted in  concert,  under  certain  circumstances, 
may  cause  such  injury  to  the  public,  or  be  so 
unfair,  that  such  conditions  determine  whether 
it  is  permissiUe  or  forbidden,  is  a  secondary 
boycott,  which  must  be  held  to  be  an  unlawful 
interference  with  trade  and  commerce.— Juatiu 
Senbert,  Inc.,      Belfl,  164  N.  Y.  S.  522. 

4=s>l7(2)  (N.Y.Sup.)  Where  dear  dealers  are 
threatened  with  loss  or  injury  In  case  they  sell 
either  unlabeled  goods  generally  or  such  goods 
when  made  by  a  certain  manu^ctum.  tfaetv 
may  be  an  injury  to  CMomerce,  an  effort  to 
create  a  monopoly.— Justin  Seubert,  Inc.,  v. 
Reiff,  164  N,  Y.  S.  622. 

1^20  (N.Y.Sup.)  Oombinatioa  ttotofh  stock 
ownership  is  witlun  tho  sctve  <rf  the  fedwal  stat- 
ute^Venner  v.  New  Y<wk  Cent  &  H.  B.  R 
Co.,  164  N.  Y.  8.  626. 

^24m  (N.Y.Sup.)  The  asserted  illegal  con- 
solidation of  railroad  systems  may  not  be  en- 
joined by  an  individual  under  the  Clayton  Act 
nnless  he  has  proved  damage  as  required  by  sec- 
tion 16  of  that  act— Venner  v.  New  Yotk  C«it. 
A  H.  R.  R.  Co-  164  N.  Y.  S.  628. 

That  a  cooHHidation  of  railroad  systems  ii 
illegal  does  not  raise  a  presumption  of  injury 
to  a  stockholder  sufficient  to  rtiow  special  dam- 
age aathorizing  him  to  sue  to  enjoin  sadi  con- 
solidation under  tho  Clayton  Act— Id. 

The  C]ayt(m  Act  does  not  enable  a  stockludd- 
er  to  maintain  an  actitm  in  behalf  of  the  cor- 
poration for  the  corporation's  violation  of  the 
act— Id. 

A  railroad  stockholder  may  not  sue  to  enjoin 
a  consolidation  of  the  railroad  as  iUei^  under 
the  Sherman  Act.— Id. 

<d=>3l  <N.Y.Gen.3cB8.)  Indictment  for  a  viida- 
tioQ  of  General  Business  Law,  f  340,  by  com- 
bining to  effect  a  monopoly  of  the  business  of 
dealing  in  live  poultry  in  a  certain  part  of  oIit 
of  New  York,  held  Insufficient.— People  v.  BaS 
164  N.  T.  S.  709. 

Indictment  cfaargins:  violation  of  Genera]  Bu!>i- 
ness  I^w,  S  340,  declaring  contracts  for  monop- 
oly illegal,  must  allege  either  that  defeDdani« 
entered  into  a  contract  by  whidb  a  moD<^o]j 
was  created  or  into  a  contract  vhweby  tbon 
results  might  be  attained.— Id, 
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MORTGAGES. 

See  Accord  and  Satisfaction.  ^»8,  14;  Gotta, 
^S5,  190;  Landlord  and  Tenant,  ^Sl. 

I.  REQUIUTES  Aim  VALIDITT. 

«»3e(l)  (N.T.Snp.)  ETid«Dce  held  to  show  that 
deeds  made  tgr  an  attorney  In  fact  was  only  a 
mortgue,  and  therefore  not  within  the  agent's 
authorttr*— Wheeler  t.  Sgoornar*  164  N.  T.  S. 
62. 

nx.  oomTRUOTioir  axs  ope&a- 

TIOV. 
(D)  UM  mm*  Priority. 

«s>l53  (N.X.Sup.)  That  defendant  had  paid  a 
bona  fide  coniiiderRticm  for  a  mortgage  from  one 
to  whom  plaintiET's  Boa,  acting  under  her  pow- 
er of  attorney,  had  executed  a  conveyance,  did 
not  alone  make  him  a  bona  fide  purchaser.— 
Wheeler  t.  Sigoumey,  164  N.  Y.  S. 
•e=>l54(2)  (N.Y.Sap.)  That  note  which  explain- 
ed what  the  mortgage  was  given  to  secure  did  not 
bear  the  signature  of  the  mortgagor,  ttie  grantee 
in  a  deed  executed  by  plaintiff's  son  under  pow- 
er of  attorney,  held  sufficient  to  put  defendant 
mortgagee  on  inquiry  as  to  actual  ownership  of 
j)roi>er^.— Wheeler  v.  Sigourney,  164  N.  Y,  S. 
62. 

<Ss»l54(3)  (N.Y.SUP.)  That  at  making  of  mort- 
gage, two  yeara  after  ezeenticm  of  power  of  at- 
torney under  which  plaintiff's  son  lutd  convey- 
ed to  the  mortgagor,  plaintiff  remained  in  pos- 
session until  fpreclosure  suit  was  b^nu,  was  no- 
tice to  the  mortgagee  of  plaintlfTs  adverse  claim 
to  the  titl&— Wheder  t.  Sigoumey,  104  N.  Y. 
S.  6SL 

V.  ASn&KMSXT  or  BCOKTOAOE  OB 
DEBT. 

®=>249(1)  (N.Y.Sop.)  Whwe,  under  terms  of  a 
participation  agreement  between  a  mortgagee 
nnd  her  assignees,  the  latter  could  foredose,  they 
having  the  bond  and  mortgage  under  an  abso- 
lute assignment,  debtor  was  protected  in  mak- 
ing payment  to  them,  and  any  settlement  which 
bound  defendants  bonnd  pl^tiff.— Thomas  t. 
Zahka,  164  N.  Y.  S.  IBS. 

In  view  of  Real  Property  Law,  i  291,  mak- 
ing record  of  a  conveyance  notice  only  to  sub- 
sequent purchasers  and  mortgagees,  where  h<^d> 
e-r  had  possession  of  mortgage  bond,  payments 
to  him  were  proper,  in  absence  of  actual  notice 
that  mortgagee  retained  an  interest.— Id. 
€=»262  (N.Y.Sup.)  Where  assignees  nnder  a 
participation  agreement  could  foreclose  the 
mortgage,  but  only  upon  giving  notice  to  the 
mortgagee,  but  they  satisBed  mortgage  for  less 
than  its  value  without  her  consent,  they  do- 
jirived  her  of  her  abare,  and  are  liable  to  her, 
although  they  received  less  than  their  own 
ehare.— Thomas  v.  Zahka,  164  N.  Y.  S.  198. 

In  an  action  for  plaintiff's  ehare  of  the  pro- 
ceeds of  a  bond  and  mortgage  under  a  participa- 
tion agreement,  satisfied  defendants  for  less 
than  its  value  without  plaintiff's  consent,  that 
there  was  a  deficiency  judgment  after  the  satis- 
faction was  given  does  not  relieve  defendants 
of  their  liability  to  plaintiff  for  nnauthorind 


satisfaction  of  mortgage  for  less  than  value; 
question  hdiuf  whether  debtor  was  solvent  at  the 
time  of  satiKaetlOQ.— Id. 

In  an  action  for  plaintiS's  share  of  the  pro- 
ceeds of  a  bond  and  mortgage  under  a  partiapa- 
tion  agreement,  satisfied  by  defendants  for  less 
than  its  value  without  plaintitTs  consent,  fact 
that  defendants  did  not  receive  amount  of  their 
interest  In  bond  and  mortgage  would  not  affect 
their  liability  to  plaintiff.— Id. 

«s>265  (N.Y.Sup.)  In  an  action  for  idaintlff's 
idiare  of  the  proceeds  a  bond  and  mortgage 
under  a  participation  agreement,  satisfied  by  de- 
fendants for  less  than  its  value  without  plain- 
tiff's consent,  an  allegation  that  the  bond  and 
mortgage  were  for  f3,&0O  was  a  sufficient  al- 
legation of  their  TBlne,  and  with  a  statement  of 

Jlaintiff's  Interest  was  a  statement  of  her 
amagBH.— Thomas  v.  Zahka,  164  N.  Y.  S.  193. 
In  an  action  for  plaintiffs  share  of  the  pro- 
ceeds of  a  bond  and  mortgage  under  a  partici- 
pation agreement  satisfied  by  defendants  for  less 
than  its  value  without  plaintiffs  consent,  where 
complaint  showed  amount  of  plaiutUFs  interest, 
it  was  not  necessary  to  idead  value  of  bond  and 
mortgage. — Id. 

Solvency  of  makers  of  mortgage  bond  is  pre- 
sumed, in  absence  of  proof  to  contrary,  and 
amount  unpaid  on  bond  is  prima  fade  value  of 
security,  although  mortgaged  premises  are  not 
of  that  value ;  hence  fact  that  mortgaged  prop- 
erty was  worth  less  than  prior  liena  did  not 
show  that  plaintiff,  daiming  an  interest  under 
a  participation  agreement,  was  not  damaged  by 
satisfaction  for  less  than  face  value.— Id. 

In  an  action  for  plaintiffs  share  of  the  pro- 
ceeds of  a  bond  and  mortgage  under  a  participa- 
tion agreement,  satisfied  by  defnklants  for  less 
than  Its  value  without  trialntiffs  consent,  it 
waa  not  neoeaaary  for  pbintifl  to  tender  de- 
feadaata  th«  amount  due  them  from  a  third 
party,  to  secure  which  plaintiff  had  assigned 
bcud  and  mortgage  to  than.— Id. 

X  FOBEOLOBITBE  BY  ACTION. 
(O)  Injnnotlon  mmH  Reoelver. 

i8»468(l)  (N.Y.Sup.)  Where  the  mortgagor, 
lessee,  conspired  wltn  landlord  to  defraud  mort- 
gagee, by  terminating  tenancy  and  maUag  new 
lease  to  original  lessee's  wife,  upon  forectosure 
of  mortgage,  receiver  will  be  appointed  to 
continue  the  business.— James  Everard'a  Brew- 
eries V.  Wohlstadter.  164  N.  Y.  S.  899. 

(J)  SMle. 

«=s>522  (N.Y.)  Where  terms  of  mortgage  fore- 
closure sale  did.  not  provide  that  if  purchaser 
failed  to  complete,  the  property  would  again  he 
offered  for  sale  at  a  specified  time  or  place, 
and  the  referee  did  not  so  state  to  persons  at- 
tending the  sale,  the  property  must,  on  ,tbe  pur< 
chasers  failure  to  complete,  be  readvertiMd  and 
again  offered  for  sale  at  public  auction.— In  re 
Phillip,  lis  N.  E.  709. 

MOTION  PICTURES. 

See  Literary  Property,  «s>9>. 
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MOTIONS. 

See  Indictment  and  Information.  «=s>144:  Judg- 
ment, ^138-143;  New  Trial,  «=>111,  143; 
Pleading,  «=»343-369;  Trial.  «»W),  165, 
170,  177. 

«=»64  <N.Y.Sup.)  Under  Code  Cir.  Froc.  S  1391. 
authorising  modification  of  on  order  for  execu- 
tion, and  that  a  person  refuring  to  pay  such  ex- 
ecution shall  be  liable  in  an  action  by  the  judg- 
ment creditor,  the  debtor  may  defend  such  ac- 
tion, and  is  not  concluded  b;  his  failure  to  seek 
modification  of  the  order.— Tan  Valkenburgh  t. 
Bishop,  164  N.  Y.  S.  86. 

MOTORCYCLES. 

See  Municipal  Corporations,  «=»706,  767. 

MUNICIPAL  CORPORATIONS. 

See  Counties;  Rvidence,  «=9l47;  Indemnity, 
«=»15;  Injunction,  «=»186,  187;  Schools 
and  .School  Districts;  Street  Railroada ;  Ven- 
ue, «=»3,  11. 

n.  OOVEBNMXOrTAI.   POWEBS  AMD 
FUNCTIONS  IN  OENERAI^ 

®=963(1)  (N.Y.Sup.)  New  York  City  Charter.  8 
1543,  does  not  authorize  examination  of  mayor 
and  other  city  officials  by  justice  of  Supreme 
Conrt  relative  to  proposed  contract  between 
city  and  railroad,  pending  before  board  of  es- 
timate and  apportionment,  to  carry  out  powers 
granted  by  Lrglslatare.— Mitchel  v.  Cropsey, 
164  N.  Y.  S.  336. 

New  York  City  Charter,  f  1543,  antborizing 
justice  of  Supreme  Court  to  order  summary  ex- 
amination in  public  of  any  member  of  board  of 
aldermen,  etc.,  to  inquire  into  any  wrongful 
diversion  of  funda,  etc.,  gives  no  authority  to 
summon  mayor  for  examination. — Id. 
^>63(1)  (N.Y.Sup.)  The  court  cannot  inquire 
into  motives  of  board  of  estimate  and  board  of 
aldermen  in  reducing  salaries,  where  th«  had 
power  to  take  the  action  complained  ot — People 
ex  rel.  Tyng  v.  Prendergast,  164  N.  Y.  S.  1042. 

m.  LEOI8I.ATIVE  OONTBOI.  OF  MU« 
NICIFAI*  ACTS,  BIGHTS,  AND 
I.IABILITIES. 

«S=>70  (N.Y.Sup.)  The  Legislature  has  the  right 
to  invest,  as  it  did  by  Rochester  City  Charter, 
§1  ill,  121,  the  common  council  with  power  to 
discontinue  streets.— In  re  Joiner  St.  in  City  ot 
Rochester.  164  N.  T.  S.  272. 

T.  OFFICEBS,  AGENTS.  AND  EK- 
PZ^TfiS. 
(A)  llnnlclpa.1  onevra  In  General. 

«=3l24(6)  (N.Y.Mun.Ct.)  Greater  New  York 
Cbari^,  I  140,  as  amended  by  Laws  1912,  c. 
398.  being  In  effect  a  statute  of  limitations,  ia 
void.— Glucksman  v.  Board  of  Education  of  City 
of  New  York,  1R4  N.  Y.  S.  351. 

Greater  New  York  Charter,  §  149,  ss  amended 
by  Laws  1912,  c.  398,  runnhig  exclusively  to 
city,  dors  not  affect  liability  of  board  of  educa- 
tion, which  is  separate  corporate  entity. — Id. 
«s»ie2(7)  (N.Y.Sup.)  Record  of  proceedings  of 
board  of  aldermen  held  to  show  an  affirmative 


approval  of  salary  budget,  except  OKtain  it«a 
spe^cifically  reduced.— People  ex  rd,  Tyng  t. 
Prendergast,  164  N.  Y.  S.  10^.  ' 

The  adoption  by  board  of  aldermen  of  ssbrr 
budget,  induding  specific  salary  itesis  rmc-l 
mended  pursuant  to  Greater  New  York  Chart:. 
S  226^  is  sufficient  legislative  action  to  "fix"  m^i 
saiaries  as  required  by  section  56. — Id. 

«»I64  (N.Y.Sup.)  A  reduction  in  salaries 
veterans  holding  municipal  office  is  not  a  'i's- 
crimination  within  meaning  of  Civil  Seriw 
Law,  f§  21,  22,  and  Const  art.  6,  i  9,  unit-* 
reduction  did  not  apply  to  all  in  the  same  claw.! 
—People  ex  reL  Tyng  t.  Prendermat,  164  N.  Y.! 
S.  1042. 

A  reduction  in  salaries  of  veterans  hcIilL'; 
municipal  office  does  not  effect  a  complete 
partial  discharge  prohibited  by  Civil  Senitt 
Law,  SS  21,  22,  and  Const,  art.  5.  S  9.-ld.  I 

The  preference  in  appointments  and  pr»'a:>^ 
tions  allowed  to  vetemns  under  Civil  Serri.fi 
Law.  SS  21,  22.  and  Const,  art.  5,  S  9.  dw<  d«i 
require  that  all  other  salaries  in  the  dcpaitniHti 
be  first  reduced  before  reducing  tbe  veterau'l 
salaries. — Id, 

tB)  Hnnlelpnl   DepartaiCBta   mmA  (Mte«n 
Thareof<  , 

•e=>200  (N.Y.)  "Privileges"  of  volunteer  6n-n«! 
under  state  laws  given  City  of  Fnlton  OnH 
ter  (Laws  1902,  c  63)  |  119,  to  "call"  men 
its  fire  department  held  to  mean  rifbta,  and  s.' 
include  right  of  pay  in  case  of  liijttr3r.r— Haa-i 
mond  V.  City  of  Fulton,  115  N.  E.  996, 
N.  Y.  337.  I 

In  view  of  General  Construction  Law,  ^  4* 
100,  Fulton  City  Charter  (Laws  1902,  c.  K  » 
119,  declaring  its  "call"  men  entitled  to  ^as:- 
privileges  as  "arc  accorded"  b;;-  state  la«*  i 
volunteer  firemen,  includes  privileges  under  s'L- 
Sequently  enacted  laws.- Id. 

Fulton  City  Charter  (Laws  1902,  c.  C3i  i 
119,  declaring  its  call  moo  entitled  to  same  priT- 
ileges  as  are  accorded  by  law  to  volunteer  nrr 
men,  includes  the  right  under  General  Municiia' 
Law,  §  205,  SB  amended  by  Laws  1914,  c 
of  paymoit  to  the  repreeentativcs  of  a  fireouii 
killed  in  discharge  of  his  duties. — Id.  | 

(O)  Avent*  and  SlHplorta.  ' 

«=92I7(2)  (N.Y.Sup.)  Where  civil  service  C31 
ploy$,  holding  office  on  probationary  term. 
discharged  by  abolition  ot  office,  though  be  i»-<| 
entitled  to  transfer  for  remainder  of  prober 
ary  period,  he  could  then  at  its  tMminati-D  i, 
peremptorily  discharged.— People  ex  roL  Zi^lpH, 
V.  Whitehead,  164  N.  Y.  S.  663.  I 
«=»218(6)  (N.Y.Sup.)  Under  Civil  Servke  U<l 
S  22,  an  honorably  discharged  volunteer  fireis-* 
whose  probationary  position  as  foreman  cf  u . 
street  department  was  abolished  before  the  w  i 
had  been  completed,  hcJd  entitled  to  a  tran":-:] 
to  another  office  at  the  same  pay  for  nnexpin- , 
probationary  period.— People  ex  rel.  Zeig^r 
Whitehead,  164  N.  Y.  S.  663.  ; 

The  word  "held,"  in  Civil  Service  Law.  E  i, 
providing  that,  if  position  "held"  by  volunt*-! 
fireman  ahall  be  abolished,  he  shall  be  appoia:  ! 
to  another  office,  applies  to  persons  thildiiv  | 
probationary,  as  well  u  thoae  hiddias  a  perL.-i 
nent,  office.- Id. 
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IX.  PUBUC  mPBOVEBCENTS. 

(A)  Power    to     Mnke    ImproTementa  or 

Grant  Aid  Tlieretov. 

€=s>266  _(N.Y.Sup.)  Bochester  City  Charter    S , 
121,  eiving  the  common  council  power  to  dis- ; 
continue  streets,  but  providing  for  the  allowanre  ] 
of  damages  caused  b;  such  disctmtinaancc,  la 
roiiatitutional. — In  re  Joiner  St.  in  City  ot 
Rochester,  164  N.  Y.  S.  272. 

^278(^)  (N.Y.Sup.)  Where  its  charter  au- 
tborused  a  munic-ipality  to  discontinue  streets, 
an  ordinance  diBoontinuing  streets  to  furnish 
station  facilities  for  railroad  companies  is  valid ;  ■ 
ample  provision  beinr  made  for  the  payment  of 
private  damages  suf[ered.~In  re  Joiner  Ht.  in., 
City  of  Rochester,  164  N.  Y.  S.  2T2. 

(B)  PreUmtnarr    ProcecdliiKii    and  Ordi- 

nances or  Reitolunoita. 

€=>3II  (N'.T.Sup.)  Where  motion  to  amend 
Btreet  opening  proceedings  is  in  effect  only  a 
motion  for  sartia)  diBcoptinnancg,  tUs  may 
be  done  witnoat  (hurt's  consent,  hi  view  of 
Laws  1015,  c  606,  {i  902.— In  re  Kagy  St  in 
City  of  New  York.  164  N.  Y.  S.  537. 

Since  Laws  1915,  c.  606.  |  994,  expressly  em- 
powers court  to  amend  street  op^ilng  proceed- 
ings, and  board  of  estimate  has  no  sucn  inber- 
ent  powers,  board  cannot  amend  without  appli- 
cation to  court. — Id. 

In  determining  whether  amendment  to  street 
opening  proceedings  ahoald  be  allowed,  the 
rights  of  the  property  owners  must  be  consid- 
ered.—Id. 

Where  proposed  amendment  of  street  opening 
proceedings  provided  for  payment  of  expenses 
of  originad  proceedings  by  property  owners  who  j 
received  no  benefit  therefrom,  it  violated  Const.  ' 
art.  1,  I  7.-Id.  I 

«S93I3  (N.Y.Sup.)  The  EngUsh  rule  that  street ' 
opening  proceedings  cannot  be  diseontiaued  has; 
not  been  followed  in  this  state. — In  re  Nagy  St.  '■„ 
in  City  of  New  York,  164  N.  Y.  S.  537. 

Where  there  is  no  statute  providing  for  dis- 
continuance of  street  opening  proceedings,  such 
discontinuance  cannot  become  effective  without 
the  court's  sanction,  and  the  matter  ia  within 
the  court's  discretion. — Id. 

Since  adoption  of  Iaws  1915,  c  606,  |  992, 
the  power  of  board  of  estimate  to  discontinue 
street  opening  proceedings  before  title  has  vest- 
ed is  absolute,  without  application  to  court, — Id. 

Since  Laws  1915,  c.  606,  i  902,  empowering 
board  to  discontinue  street  opening  proceedings, 
merely  changes  the  procedure,  it  will  apply  to 
proceedings  instituted  prior  to  its  enactment. 
-Id. 

Since  Laws  1015,  c.  606,  |  992.  provides  for 
payment  of  expenses  incurred  by  property  own- 
ers on  portion  of  street  eliminated  by  discon- 
tinuance of  street  opening  proceedings,  the  stat- 
ute is  constitutional. — Id. 

The  fact  that  after  destruction  by  fire  the 
owner  rebuilt  on  proiwscd  new  line  of  street, 
and  a  proposed  amendment  effecting  a  partial 
discontmuance  of  street  opening  proceedings 
will  leave  her  without  frontage,  is  not  suffi- 
rnent  ground  to  refuse  its  allowance.— Id. 


Since  board  of  estimate  has  power,  under 
Laws  1915,  c.  606,  |  992,  to  discontinue  street 
opening  proceedings  without  application  to 
court,  the  court  will  not  interfere,  unless  con- 
stitutional rights  have  been  invadea. — Id. 

(C)  Contracts. 

^s>354  (N.Y.Sup.)  Where  contract  with  city 
provided  that  acceptance  of,  final  draft  should 
operate  as  release  of  all  cdaims,  provision  of 
contract  cannot  be  modified  by  contractor's  ex- 
ecution of  general  release  reserving  certain 
claims.— MacArthur  Bros.  Co.  v.  City  of  New 
York,  164  N.  Y.  S.  763. 

«=>374(4)  (N.Y.Sup.)  In  action  against  city  by 
contractor,  burden  was  on  plaintiff  to  show  that 
conditions,  at  time  of  suspension  of  work  by 
citj-  by  reason  of  season  and  condition  of  other 
constructive  work,  did  not  justify  It,  or  that  such 
conditions  had  arisen  from  citya  mult,  or  that 
duration  of  suspension  was  so  unreasonable  as 
to  amount  to  breach.— Spearin  v.  Cibr  of  New 
York,  164  N.  Y.  S.  780. 

<S=»38e  (N.Y.Sup.)  Property  owners  abutting 
on  a  street,  part  of  which  was  discontinued, 
held  not  demsKed,  where  they  were  furnished 
with,  another  street,  which  gave  them  better 
facilities  of  ingress  and  egress.— In  re  Joiner 
St.  in  City  of  Rochester,  164  N.  Y.  S.  272. 

Abutters  on  a  street,  part  of  which  was  dir- 
cfHitinued,  held  not  entitled  to  damages,  in  view 
of  facilities  furnished. — Id. 

Abutters  on  a  street,  whose  title  traced  hack 
to  deeds  by  an  owner  who  described  lota  as 
abutting  thereon,  Aeld  not  entitled  to  damages 
for  closing  of  another  portion  regardless  of  in- 
jury.—Id. 

«s>394(l)  (N.Y.Sup.)  Neither  the  citv  nor  Its 
contractor  engaged  in  the  construction  ot  a 
public  improvement  are  liable  for  damages  to 
adjoining   property  which   are  purely  coose- 

auential  and  not  occasioned  by  any  invasion  of 
le  premises,  unless  such  damages  were  the  re- 
sult oi  negligoice.— Newman  v.  Bradley  Con- 
tracting Co.,  164  N.  Y.  S.  767. 
«s>396  (N.Y.Sup.)  Unless  power  in  dty  to  set 
off  against  award  assessment  msde  upon  prop* 
erty  is  plainly  given,  it  cannot  be  exercised,  and 
any  doubt  must  be  construed  in  favor  of  prop- 
erty owner  and  against  city. — In  re  Nunez.  104 
N.  Y.  S.  841. 

Laws  1915,  e.  606,  amending  Greater  New 
York  Charter,  |  988,  empowering  city  to  set 
off  assessment  against  award.  invalid,  so 

that  property  owner  is  entitled  to  his  award 
without  set-off  in  favor  of  city  for  assessment. 
—Id. 

«=9402(9)  (N.Y.Sup.)  Under  Roche..ter  City 
Charter.  §  446.  as  amended  by  Laws  1911,  c. 
384,  the  Appellate  Division,  on  apiieal  from  the 
confirmation  by  the  common  eonncil  of  the  city 
of  Rochester  of  nn  award  of  damages  for  dis- 
continuance of  a  street,  may  review  quertions 
of  fact  and  law. — In  re  Joiner  St.  in  City  of 
Rochester.  104  N.  Y.  S.  272. 
^s»402(9)  (N.Y.Sup.)  Since  Greater  New  York 
Charter  1807  requires  commissioners  in  street 
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opening  proceedings  to  include  interest  on 
award,  it  will  be  preiamed  on  appeal  that  thejr 
did  80.-In  re  Baker,  164  N.  Y.  S.  867. 
«=>403  (N.T;Sup.)  Greater  New  York  Charter 
1901,  amending  Charter  1897,  S  1002,  provid- 
ing that,  if  award  to  anknown  owners  in  street 
opening  proceedings  1b  not  paid  into  court,  city 
is  liable  for  interest,  applies,  although  proceed- 
ings were  instituted  before  anundinait.— In  n 
Baker,  164  N.  Y.  S.  867. 

(B)  Aaaeaamenta    fair    Beneata,   mmA  Sye- 
et«l  T«xea. 

^s>406(l)  (N.Y.Sap.)  The  power  to  levy  assess- 
ments for  local  improTcments  exists  only  where 
expressly  conferred  by  legislatire  authority. — 
In  re  Nagy  St.  in  City  of  New  York,  164  N.  Y. 
S.  537. 

The  Legislature  may  impose  aasesBments  for 

local  improTements  in  exercising  its  taxing 
power,  but  such  power  is  not  absolute  and  un- 
qualified, but  must  be  exercised  so  aa  not  to 
violate  Const.  U.  S.  Amend.  14.— Id. 

«=»407(2)  (N.Y.Sup.)  Where  a  greater  assess- 
ment for  local  improvements  is  laid  on  one  own- 
er than  on  another,  arbitrarily  and  without  re- 
gard to  benefits  received,  it  cannot  stand. — lu 
re  Nagy  St.  in  City  of  New  York.  164  N.  Y. 
537. 

«si483^  (N.Y.Bup.)  UwB  187%  c.  364,  as 
amended  by  Laws  1886,  c.  622,  Laws  188S,  c. 
583,  and  Laws  1889,  c.  296.  read  with  other 
provisions  of  the  Brooklyn  City  Charter,  re- 
quire commissioner  of  assessments  to  ascer- 
tain and  report  share  of  expense  of  local  im- 
provement which  would  ordinarily  be  borne  bf 
exempt  property  of  charity,  and  that  it  should 
be  confirmed,  without  prejudice  to  charity's 
right  to  apply  for  cancellation  of  assessment 
and  to  charge  it  on  city,  and  court  may  vacate 
assessment  and  so  charge  it.— In  re  West  Twen- 
ty-Third. West  Twenb-Fourth,  and  West  Twen- 
ty-Pifth  Streets  in  Otj  of  New  York.  164  N. 
Y.  S.  2. 

(F)  Baforeement  of  Aaaeaawemta  mmA  8pe< 
clal  Tftxca. 

«=s>886  (N.Y.Sup.)  Where  assessment  was  laid 
against  unknown  owner  of  land,  owner  was  not 
personally  bound  to  pay  It.— In  re  Nones,  164 

N.  Y.  S.  841. 

X  POLICE  POWER  AXD  REOUXiA- 
TIOMS. 

(A)  DelearKtlon,  Bxt«nt,  and  Bxerelae  ol 
Power. 

€=>589  (N.Y.Sup.)  "Police  power"  of  city 
means  power  to  prevent,  anticipation  of  dnn- 
ger  to  come,  active  and  earnest  interest  to  pro- 
tect people,  and  in  so  doing  to  curb  and  restrain 
individual  tendency.— Mannix  v.  Frost,  164  N. 
Y.  S.  1050. 

4!=»S97  (N.Y.Snp.)  City  board  of  health  has 
power  to  enact  sanitary  ordinance  having  force 
of  law  within  its  jurisdiction  and  has  summary 
powers  to  protect  people  of  community  against 
nnsanitary  conditlonB.~rMannix  v.  Frost,  164  N. 
Y.  S.  1050. 


(B)  Tlolatlona  Md  BMroreeai«Bt  of  Itev«- 

«i^3ia)  (N.Y.0eD.Se88.)  Sight^eeiiis  car,  so- 
liciting pnbUe  patKwage,  Am  a  pnbllc  hack, 
within  Code  irf  Ordinances  of  New  York  Ciiv. 
SS  80,  106,  prohibiting  public  backs  waiting  for 
employment  to  stand  at  any  street  or  place  ott- 
er than  at  a  public  hack  stand.— People  v.  ^Is; , 
164  N.  Y,  S.  717. 

A  puUie  hack  stand,  designated  by  the  com- 
missioner of  licenses,  as  authorized  by  Code  of 
Ordinances  of  New  York  City,  $  99.  is  a  "fixed 
locality,"  within  the  meaning  of  section  80t-lt. 
definii^  ri^t^eeing  car  as  one  canrins  persins 
fnuu  a  "fixed  locality"  to  points  of  interest  in 
city.— Id. 

•^640  (N.Y.Oen.Sess.)  Evidence  in  prosecn- 
tjon  for  violating  an  ordinance  prohibiting  pub- 
lic hacks  awaiting  employment  to  stand  at  an} 
other  place  than  a  public  hack  stand  held  ta 
sustain  a  conviction.— -Pewle  v.  Mar,  164  N.  Y. 
S.  717. 

XL  USE  AND  XtBOtrX.ATIOir  OF  PUB- 
LIC PLACES.  PBOPERTT, 
AHD  WOBKS. 

(A)  Streets  and  Otber  Pvblle  Wars. 

^661(1)  (N.Y.Oen.Sess.)  Board  of  aldermec 
of  city  of  New  York  are  empowered  to  regulaif 
use  of  streets  by  those  owning  and  ODntroUinc 
motor  vehicles  in  soliciting  public  patronage  on 
the  streets.— People  v.  May.  164  N.  Y.  S.  717. 

<&=s705(10)  (N.Y.Sup.)  A  motorcycle  policeman 
in  pursuit  of  a  fugitive  automoUle  must  dbc  or- 
dinary care  de^ite  the  ordinance  exempting 
such  officers  trom  speed  regulations.- Miner  v. 
Rembt,  164  N.  Y.  S.  945. 

A  motorcycle  policeman  traveling  at  ni^t  at 
S5  miles  per  hour  in  pursuit  of  a  fugitive  aotr>- 
mobile.  who  collided  with  a  truck,  could  not  re- 
cover damages  from  truck  driver  who  was  not 
Diligent.- Id. 

^>706(3)  (N.Y.Sap.)  In  action  against  aotomo- 
bile  driver  for  running  down  infant  who  ran 
in  front  of  car  on  city  street,  failure  to  prove 
that  child  or  its  parents  exercised  any  care  ne- 
cessitates a  dismissal  .~Popick  v.  B.  B.  Npal 
Hardware  Co.,  164  N.  Y.  S.  413. 
$=5706(5)  (N.Y.Sup.)  In  action  for  mnnior 
down  infant  plaintiff  on  city  street,  eviden^>- 
(hat  defendant's  automobile  was  going  "fast''  i*^ 
no  proof  of  defendnnt's  negligence  as  proximate 
cnuBe  of  injur?.— Ponick  v.  B.  B.  Neal  Hard- 
ware Co.,  1G4  N.  Y.  S.  413. 
«=»706(5)  (N.Y.Stip.)  In  an  action  for  injurit^ 
sustained  in  collision  with  automobile  at  strwt 
ornsfiing,  held,  under  evidence,  that  plaintiff  was 
guilty  of  contributory  negligence  barring  recrr- 
ery.— Goldberg  v.  Collins,  164  N.  Y.  S.  817. 

Xn.  TORTS. 

(O  Defeeta  or  Obatnetlona  la  Streets 
and  Otkcr  Pnbllo  Waya. 

«=>755(1)  (N.Y.)  Poles  placed  in  middle  ot 
highway  by  street  railrmd  which  changed  it* 
motor  power  from  horse  to  electricity,  parsuaot 
to  Laws  18S4,  c.  252,  were  not  municipal  im- 
provement, though  city  permitted  their  placinz. 
ninnicipal  improvonent  bong  street  itselt— 
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:  Stern  t.  International  By.  Co.,  11£  N.  E.  750, 

220  N.  T.  284. 
'While  street  reioained  open,  it  was  duty  of 
:  citf  to  aee  that  it  was  keM  clear  of  dangerous 
'  and  unneceaaary  obstructiona  Thich  could  be 

discovered  and  avoided  with  reasonable  care.— 

Id. 

Whether  foim  of  action  be  negligence  or 
nuisance,  city  is  liable  for  Aiilare  to  keep  street 
clear  of  danRcrouB  and  unnecessary  obatractions 
which  could  be  discov^ed  and  avoided  with 

reasonable  care.— Id. 

^=9767  (N.Y.Sup.)  In  personal  injnry  action  by 
motorcycle  passenRer,  held  that  defendant  dty 
was  not  negligent  in  leaving  soft  strips  on  either 
side  of  paved  portion  of  park  highway  in  well- 
lighted  suburb,  although  there  wna  several  inch- 
es difference  in  level  between  paved  and  unpav- 
efl  portion  and  no  warning  wag  given  aa  to 
where  asphalt  ended.— Sbarot  v.  City  of  New 
York,  1«4  N.  T.  S.  804. 

<^77l  (N.T.Sup.)  Small  villaiee  in  northern 
part  of  state  held  not  negligent  respecting  anow 
and  ice  on  sidewalk  shoveled  after  every  storm, 
except  as  it  became  packed  before  it  could  be 
ahoveled.— Mitchell  v.  Village  of  Dannemora, 
lft4  N.  Y.  S.  917. 

@=»812(7)  (N.Y.Sup.)  Notice  of  an  intention  to 
sue,  aa  required  by  Greater  New  York  Charter, 
a  261,  for  injuries  due  to  ice  and  snow  on  cross- 
walk, is  insufficient,  if  it  fails  to  state  at  which 
of  four  crosswalks  accident  occurred. — Kroin  v. 
City  of  New  York,  164  N.  Y.  S.  675. 
«=>8I9(1)  (N.Y.Sup.)  In  action  for  injuries, 
which  plaintiff  (dainied  he  auatained  by  falling 
through  coal  hole  in  sidewalk  in  &ont  of  de- 
fendant's premises,  evidence  held  insufficient  to 
show  that  defendant  had  neglected  any  duty  he 
owed  to  plaintiff.— Fdngold  v.  Lefkowitz,  164  N. 
Y.  S.  394. 

I>efendant  should  not  be  held  negligent  solely 
on  plaintiffs  own  teetimoov  as  to  an  accident 
occurring  in  daytime  on  frequented  Street  In 
front  of  defendaut's  premiseB,  without  highly 
satisfactory  proof  of  plalntifTs  inability  to  ob- 
tain corroborating  evidence.— Id. 

<BI)  CmCI«Iob  or  \jae  of  PaMlo  BnlldlBs* 
other  Property 

«3»857  (N.Y.Sup.)  Evidence  h«ld  laauffldent  to 

establish  a  city's  nejElifirence  in  temporarily  plac- 
inR  n  basket  ball  structure  in  one  corner  of  a 
public  playcround,  where  it  fell  upon  infant 
plaintiff.— Gorbman  v.  City  of  New  York,  164 
N.  Y.  S.  50. 

Kvidence  held  insufficient  to  eetabllsh  a  city's 
neelieence  in  placing  a  basket  ball  structure  on 
slitrhtly^  sloping  ground  in  a  public  playground, 
where  it  had  no  reason  to  anticipate  its  fsUing 
upon  infant  plaintiff,  and  testimony  indicated  a 
stranger  tipped  it  onto  him. — Id. 

Xin.  XT80AX*  MAKAOEBfEMT.  PUB- 
UG  DEBT.  8EOUIUTISS,  AMD 
TAZATIOir. 

(A)  Power  to  Incur  Indebtedneaa  m»A  Blx- 
pendHnrea. 

0=»87l  O^.Y.)  Provision  of  Gmeral  Municipal 
Law,  S  205,  as  amended  by  Laws  1014,  c.  400, 


for  payment  to  representatives  of  volunteer  fire- 


penaanon,  and  so  not  a  gift  of  public  money  to 
private  purpose  contrarrto  Const,  art.  8,  |  10. 
-Hammond  T.  City  of  Fulton.  116  N.  K  898, 
220  N.  Y.  337. 

(D)  TUM  Md  OtlMv  Rwvme,  mm*  AmIU 
oatloB  Thereof. 

^»958  (N.Y.Sup.)  Scheme  of  assessment  and 
taxation  provided  for  city  of  New  York  has  no 
similarity  to  general  laws  relating  to  subject, 
applicable  to  other  portions  of  state.— Rudolph 
^Wallach  Co.  v.  Booney,  164  N.  Y.  S.  616. 

<3=9d71(4)  (N.Y.Sup.)  Failure  to  comply  strict- 
ly with  directory  provisions  of  statutes  relating 
to  tax  asaessments  does  not  render  assessment 
invalid.— Rudolph  Wallach  Co.  t.  Rooney,  164 
N.  T.  S.  616. 

«33972(3)  (N.Y.Sup.)  In  view  of  Lews  1892,  c. 
542,  providing  for  description  In  tax  rolls  of 
city  of  New  York  by  r^ereoce  to  tax  maps, 
fact  that  true  name  of  owner  was  not  stated  did 
not  Invalidate  assessment- Rudolph  Wallach 
Co.  V.  Rooney,  164  N.  Y.  S.  616. 

Lands  described  by  section,  block,  and  lot 
number  for  taxation  purposes  can  be  definitely 
and  accurately  located  and  identified  by  means 
of  tax  maps  provided  for  by  Laws  1892,  e.  642. 
— Id. 

That  assessment  rolls  reported  size  of  house  as 
"16.6x40,"  where  there  were  two  houses  on  lot, 
did  not  invalidate  assessments,  in  view  of  com- 
missioner's affidavit  and  other  records. — Id. 

Laws  1892,  c.  542,  relating  to  tax  assess- 
ments and  descriptions,  does  not  require  annual 
record  to  disdose  existence  of  improremsnts  up- 
on land  or  their  value,— Id. 

That  annual  tax  record  did  not  atate  separate- 
ly value  of  property  animproved,  as  required 
by  statute,  did  not  invalidate  aBsesament.— Id. 

Abbreviation  in  assessment  rolls  "H.  &  L.," 
meaning  house  and  lot,  was  sufficient  descrip- 
tion of  lot  and  two  bouses,  since  Laws  1802,  e- 
542,  does  not  require  description  of  Improve- 
mentsr-l^ 

Purpose  of  statutory  requirements  relating  to 
tax  assessment  descriptions  is  to  enable  owner 
and  public  to  locate  property  assessed. — Id. 

Where  lot  and  street  number  were  given  in 
tax  assessment  ndls,  neither  owner  nor  public 
could  be  misinformed  as  to  precise  property  as- 
sessed.—Id. 

It  was  immaterial  that  no  separate  value  wan 
stated  in  assessment  rolls  for  parcels  of  lot 
upon  which  stood  two  houses,  where  lot  was 
dewribed  as  required  by  Laws  1882,  c.  542. 
— Id. 

It  is  not  intent  of  T^egislature,  in  paflsing 
Laws  1892,  c.  542,  providing  method  of  assess- 
ment 1^  lots  and  blocks,  to  make  descriptions 
stricQy  ctmform  to  actual  diviaion  of  lota.— Id. 

«S=>974(1)  (N.Y.Sup.)  One  owning  part  of  di- 
vided lot,  desiring  tax  mapa  to  show  such  divi- 
mon,  mast  apply  to  board  ei  taxation  and  aa- 
MSsmaits,  and  not  to  deputy  oommiaricmer.— 


For  oases  la  Dec.  Dig.  d  Am.  Dig.  Key  No.  Series  A  Indexes  see  same  topic  and  EBTf-NUUBBR 


Digitized  by 


Google 


Moaieipal  Oorpcrattoaa 


164  NEW  TORK  BUPPLBMBNT 


B.  B. 


Rudolph  Wallach  Co.  t.  Booney.  164  N.  Y.  8. 

eie. 

9=9976  (N.Y.Sup.)  Remedy  of  owner  of  part  of 

divided  lot  aseessed  as  one  parcel  is  to  pay  falB  ^4va..u  u^e..B<^uwj  Lai»cv>,  ^waut.  t.^uuiii-i« 
proportionate  part,  as  provided  by  QreatN  New  and  circumstanc^e  BurrouDdlnft  and  rvlatine  M 
York  Charter,  ||  920,  1021— Rudolph  Wallach  !  occurrence,  unless  they  interdict  as  mattfi-  ! 
Co,  v.  Rooney,  164  N.  Y.  S.  616.  ...  - 

MUTUAL  BENEFIT  INSURAi^CE. 

See  Insnrauce,  ^»688-T89. 

MUTUALITY. 

See  Contncta,  ^10. 


NAMES. 

Ree  Trade-Uarka  and  ^rade-Namea 

«=»I0  (N.Y.Sup.)  Allegation  of  complaint  that 
name  "Pt.  Greene  Beef  Company"  apppurod  on 
sign  over  plaintifTs  store  ia  not  equivalent  of 
one  that  they  were  doing  business  under  that 
name.— Kornblam  v.  Commercial  Advertiser 
Ass'n.  164  N.  Y.  S.  186. 

That  persons  are  doing  business  under  assum- 
ed  name,  without  having  filed  certiiicate  requir- 
ed by  Penal  Law,  |  440,  doea  not  prevent  re- 
coTery  by  them  for  damages  from  libel.— Id. 

NAVIGABLE  WATERS. 

See  Waters  and  Water  Courses. 

NECESSARIES. 

See  Hu^nd  and  Wife.  «s3l9;  Infante, 
50. 

NEGLIGENCE. 

See  Ganiera,  «=»127, 184,  ISO,  281-818;  Death. 
^76,  101;  Ellectridty;  HUFhwaya,  «9>210, 
211;  Master  and  Servant  «=»88-284,  316. 
330;  Municipal  Corporations.  «=9705.  706, 
766-857;  Railroads,  ^282-382:  Street  Rail- 
roada,  «»e»,  114;  Telesrairiii  and  Teteiriionea, 
«Es»82,  33. 

L  ACTS  OB  OMISSIONS  OOHSTITTTT- 

INO  KEOUOEHOE. 
<A)  Peraonal  Condnet  In  General* 

€=3lO  (N.Y.Sup.)  One  who  has  no  notice  or 
means  of  notice  that  a  thing  maintained  by  him 
can  become  a  cause  of  injury  is  not  chargeable 
with  negligence.— Haleem  t.  Gold,  164  N.  Y.  S. 
110. 

(CJ  Condition  and  Uae  of  I<nnd,  BaUdinK*t 
nnd  Oth«r  8<raetnr«ii. 

®=>44  (X.Y.Siip.)  Defendant  could  not  be  charg- 
ed with  negUseuce  in  maintaining  an  entrance 
platform  in  front  of  his  store,  where  no  acci- 
dent bad  occurred  during  its  20  years'  exist- 
ence.-Haleem  t.  Gold,  104  N.  ¥.  S.  119. 

XV.  A0TIOK8. 

(D)  Evidence. 

4s»l22(l)  (N.T.Sup.)  In  action  against  automo- 
bile driver  for  running  down  infant  who  ran  in 
front  of  car  on  city  street,  failure  to  prove  that 
plaintiff  or  his  parents  exercised  any  care  ne- 


cessitates a  reversal.— Pop!(^  t. 
Hardware  Co..  164  N.  T.  S.  41S. 
«=>  129  (N.Y.)  In  action  to   recover  dami:-^ 
for  death  negligently  caused,  relevant  coodlti-  a 


law  inference  or  inferences  necessary  to  ver*i.' 
may  be  submitted  to  jury,  in  absence  of  dir-^ 
proof,  in  order  that  Jniy  may  deterTninf"  i:- 
ferencea.  if  any,  which  they  create. — Pagan 
Atlantic  Coast  Line  R.  Co.,  115  N.  B.  701.  £:» 
N.  I.  301. 


(C)  Trial.  Jn«Kmo«t*  ««  Ro^eW. 

®=>I36(18)  (N.Y.Sup.)  In  action  amin.<4  i  - 
fendant,  who  bottl*^  soda  water,  for  injor« 
sustained  by  plaintiff  buyer  when  ttottle  en+'l- 
ed,  negligence  of  defendant  held  for  jury.— Noi« 
v.  Fach.  164  X.  Y.  S.  1011. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Note& 

NEW  TRIAL 

See  Appeal.  «=»1177;  Courts.  «=>189,  l&O. 

n.  ORouin>8. 

<A}  Brrors  pnd  Irrecvlo'ltlen  In  fSenrral- 

€»26  (N.Y.Sup.)  Motion  for  new  trial  ui-  n 
minutes,  where  there  is  no  verdict,  can  <i.'.' 
be  made  upon  exceptions. — Jankowskj  t.  Bro-*i. 
164  N.  Y.  S.  303. 

(C)  Rnllnvs  nd  Inotraottoma  at  Trial. 

«=»4I(1)  (X.Y.Supj  Motion  for  a  new  tr-: 
made  under  Code  Civ.  Proc.  S  999,  will  m-i  > 
granted  upon  "exceptions,"  unless  they  relat*  ■-• 
matters  affecting  a  substantial  right  of  a  i<an-.. 
-McStay  t.  Erie  B.  Co.,  164  N.  Y.  S.  TiCV 

ID)  Dla«nnllflcatien  or  Mlseondnet  of  sr 
Afleetinsc  Jnry. 

^356  (N.Y.Sup.)  Misconduct   not  appear.i: 

upon  record  of  trial,  such  as  communicati.-:.? 
with  jury,  is  grossly  improper,  but  may  U-  d> 
regaraed  on  motion  for  new  triaU  unless  it  ti- 
fects  a  substantial  rii^t  of  a  party  to  fiur  si 
impartial  trial.— Litsenberfer  t.  lAUieabKttt. 
164  N.  Y.  S.  513. 

<P)  Tcrdlot  or  Flndlnas  Contrary  to  La« 
OP  Bvldenee. 

«=>65  (N.Y.Citj-Ct.)  Trial  court  may  in  its 
cretion  set  aside  a  verdict  which  is  maniiis:'' 
nnjast.— Chambers  v.  Sterling  AutomolHle  Mf:. 
Co..  164  N.  Y.  S.  723. 

(N.Y.Sup.)  Under  Code  Civ.  Proc.  f  9&" 
verdict  accords  with  evidence,  for  purposes 
motion  for  new  trial,  when  reasonable  men  m'.t 
differ,  and  will  be  set  aside,  as  contrary  t.i  v 
evid<>nc«,  when  no  reasonable  man  would  bv.' 
reachwl  jury's  oonclunion,  uninfluenced  by  v~- 

S roper  motives.— Charlie  Hong  t.  Brooks,  I'-t 
t.  Y.  S.  388. 
<£=>70  (N.Y.Sup.)  Motion  for  a  new  tiial  on.:'- 
Code  Civ.  Proc.  |  999.  will  not  be  granted  :  • 
insuffirieocy  of  the  evidence,  unless  evident*  - 
insufficient  as  matter  of  law  or  there  is  cue- 
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lictiDg  evideuce.— McRtay  t.  Erie  R.  Co.,  164 
N.  Y. 565. 

^s>7l  (N.T.dtyCt)  Where  eridence  was  so 
ivcnly  balanced  that  reasoDable  men  might  dif- 
fer, and  depended  upon  question  ot  credibility  of 
(V'itnessee,  etc.,  court  is  not  warranted  in  set- 
[injc  aside  verdict  as  against  weight  ot  evidence. 
—Cbambers  t.  Sterling  AutomoUle  MJIIg.  C(k, 
104  N.  Y.  8.  728. 

XII.  PBOOEBDIHGS  TO  IPBOOITBJB 
HEW  TRIAI- 


I  f  I  (N.Y.Sup.)  The  sureties  on  bond  given 
)y  defendant  to  release  his  property  may  apply 
'or  new  trial  unon  ground  that  judgment  against 
:heir  principal  was  procured  by  pMjury.— 
Viiaricio  v.  New  England  Equitable  Ins.  Co., 
1(U  N.  Y.  S.  114. 


143(1)  (N.Y.CityCt.)  As  jurors  are  not  sl- 
owed to  impeach  their  own  verdict,  their  affi- 
lavits  that  they  carried  to  the  jury  room  a  book 
wntaining  corporate  restdadons,  and  only  ex- 
tmined  the  one  which  was  marked  for  compari- 
lon,  held  to  warrant  refosal  of  a  new  ttiaL— 
I^hambers  v.  Sterling  Automobile  M£g.  Co.,  164 
N\  Y.  S.  723. 

NOMINAL  DAMAGES. 

}ee  Damages,  ^11. 

NONRESIOENCE. 

(ee  Adverse  Possession,  ^ss>S6. 

NONSUIT. 

See  Dismissal  and  Nonsuit ;  Trial,  $s»165. 

NOTES. 

lee  Bills  and  Notes. 

NOTICE. 

■c©  Insurance,  *=5>789;  Mortgages,  €=>154; 
Municipal  Corporations,  «=»812;  Sales,  *=» 
2S5;  Telegraphs  and  Triephonos,  <=g32. 

NOVATION. 

!=>6  (N.YjSup.)  If  defendant,  in  any  form,  re- 
eved a  corporation,  in  which  his  deceased  fa- 
tier's  estate  was  interested,  of  its  obUgatiOD  to 
:s  creditor  at  its  request,  he  became  a  cred- 
:or  of  the  corporation,  whtdi  ceased  to  be  Ha- 
le.—Fronde  T.  Reischmann,  164  N.  Y.  S.  1008. 

NUISANCE. 

I.  PRIVATE  KUiaANOESL 

\.y  iv«ti>f«  of  lmjitrr»ud  iflRbilltr  There- 
for. 

s93(l)  (N.Y.Sup.)  An  entrance  platform,  safe- 
r  maintained  in  front  of  defendant's  store  for 
5  years  without  complaint,  did  not  constitute 
nuisance.— I laleem  v.  ^old,  161  N.  Y.  S.  118. 


n.  PTTBIJO  HXnSAirOES. 
(A)  Ifatnrc  of  Injarr,  and  LtabllHr  There- 
for. 

«S962  (N.YSup.)  Penal  Law,  |  1530,  penalis- 
ing public  nuisances  which  are  defined  as  acts 
injuring  or  endangering  the  comfort,  health, 
etc.,  of  any  considerable  number  of  persons,  ap- 
plies to  tho  maintenance  of  premises  for  uale  of 
morphine,  cocaine,  etc.— People  v.  Kingston,  164 
N.  Y.  S.  181, 

NUNC  PRO  TUNC. 

See  Appeal,  «s>1184. 

OBJECTIONS. 

See  Criminal  Law,  «=9l030,  1013;  Pleading, 
«=»400;  lYial,  «E»Oa 

OBSTRUCTIONS. 

Sec  Mnnidpal  Corporations,  ^=>755'771. 

OFFICERS. 

See  Corporations,  «8=>333,  .361 ;  Justices  of  the 
Peace;  Mandamus,  $=307;  Prisons;  Public 
Service  Commissions;  Hailroads,  4=3>l7;  8h^ 
iGFs  and  ConstiU>lflB. 

m.  BIGBTS,  POWBRS.  miTXES,  AlTD 
UABEUTXES. 

<8=>M  (N.Y.Mnn.Ct)  Where  a  statute  definite- 
ly provides  a  given  compensation  for  public  em- 
pIoy£,  hia  right  thereto  is  absolute,  and  cannot 
be  tahen  away  by  any  public  officer. — Glucksman 
V.  Board  of  Education  of  City  of  New  York, 
164  N.  Y.  S.  851. 

OPENING. 

See  Judgment,  «s>13S. 

ORDINANCES. 

See  MBoieipal  Corporattons,  «s3>589-640. 

OVERDRAFTS. 

See  Banks  and  Banking,  «e»1G0. 

PARENT  AND  CHILD. 

See  Adoption;  Guardian  and  Ward;  Master 
and  Servai^  ^=s>30& 

<8=92(3)  (N.YJ  Cruelty  to  a  child  may  be  suf- 
ficient cause  lor  depriving  parent  of  custody  of 
a  child.— In  re  Gustow,  115  N.  E.  995,  220  N. 
Y  373. 

«»3'/2  [New,  vol.  11  Key-No.  Series] 

(N.Y.Sup.)  The  father  of  an  inrompetent 
person  over  21  years  of  age,  and  without  proper- 
ty, was  liable  for  the  expenses  of  her  burial.— 
In  re  Van  Denburxh,  164  N.  T.  S.  966. 
^=37(1)  (N.Y.Sup.)  In  a  proceeding  by  a  father 
for  damages  and  expenses  incurred  in  conse- 

?uence  of  accidental  injury  to  his  employed  in- 
ant  son  through  alleged  negligence  of  fellow 
servant  of  injured  boy,  who  was  working  with 
him  ai^  acting  as  superintendent  of  job,  plain- 
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tiff  mast  recover  under  Bm^yers*  Liability 
Act-Balke  t.  Oti>  BleTBtor  Ga,  164  N.  Y.  S. 
287. 

«=>7(2)  ^\T.Snp.)  In  a  proceeding  under  Em- 
piers'  Liability  Act  by  a  father  for  damacea 
suffered  by  bis  employed  infant  son,  because  of 
alleged  neeligmce  of  fellow  semmt  acting  as 
snpmntendent,  where  plaintiff  failed  either  to 
allege  or  prove  service  of  notice  on  employer  re- 

S aired  by  Employers'  Liability,Act  (Labor  Law) 
201,  and  action  was  not  commenced  within 
one  year  after  occurrence  of  injury  as  required, 
held,  that  eompkint  shonld  have  been  dismissed. 
— Balke  v.  OtU  Elevator  Co.,  164  N.  1.  B.  287. 

PAROL  EVIDENCE. 

See  Evidence,  ♦=j417-460. 

PARTIES. 

For  parties  on  appeal  and  review  of  ralings  as 
to  parties,  see  Appeal. 

For  parties  to  particular  proceedings  or  instru- 
ments, see  also  the  vaxlouB  specific  t<4)ics. 

m.  HEW  PABTIE8  AHD  OHAHOE  OF 
PARTIES. 

«=339  (N.Y.)  In  treqwas,  where  plaintiff  asks 
money  judgment  only,  he  cannot  be  compelled 
under  Code  CHv.  Proc.  {  462,  providing  for  in- 
tervention of  parties  having  an  interest,  to  bring 
in  as  defendant  third  party  upon  application  of 
latter. — Brooklyn  Cooperage  Co.  v.  A,  Sher- 
man Lumber  Co.,  116  X.  E.  715. 
«=>40(2)  (N.Y.)  In  trespass,  where  ezecntrlx 
of  grantor  who  warranted  title  had  no  title  or 
interest  in  property,  she  bad  no  interest  in  the 
subject  of  the  action,  though  she  mi^t  be  in- 
terested in  the  resolt,  and  therefore  was  not 
entitled  to  be  made  a  party  nnder  Code  Civ. 
I'roc  I  452.— BrotUyn  Cooperage  Co.  T.  A. 
Sherman  Lumber  Co.,  115  N.  B.  715. 

PARTNERSHIP, 
nr.  MOHTa  and  UABiLmn  as 

TO  THIBD  PEB80HS. 

(D)  Aetloas  br  O'  Ajralxst  Dirms  mr  FArt- 
ners, 

«=3l99  (N.Y.Sup.)  Partners,  suing  jointly  for 
libel,  can  recover  only  for  Injury  to  their  busi- 
ness, and  not  for  injury  to  them  in  their  in- 
dividual capacity.— Kombhim  v.  Oommereial 
Advertiser  Ass'n,  164  N.  Y.  S.  186. 

PART  PAYMENT. 

See  Accord  and  Satisfaction,  4=37-10. 

PASSENGERS. 

See  Carrim,  «a»247-418. 

PAUPERS. 

See  Fanat  and  Child,  «3p3^. 

PAYMENT. 

Bee  Accord  and  Satisf actltHi ;  Compromise  and 
Settlement;  LendloH  and  Tenant.  «s»213; 
Mortgages,  «»249;  Sales,  «=>202;  Tender. 


BEOOTERT  OF  PATKEXfTS. 

«=»87ri)  (N.Y.Sup.)  In  action  for  money  anee- 
ed  to  have  been  paid  nnder  duress  and  tfaresu. 
it  must  appear,  either  that  every  payment  msjdc 
was  nnder  threat  or  com  pulsion,  or  that  all  pay- 
ments were  made  under  prote8t.~-Kamenitsb' 
V.  Corcoran,  164  N.  Y.  S.  297. 
^87(3)  (N.Y.Sup.)  A  statement  of  intention 
to  resort  to  the  courtly  or  to  public  officials,  how- 
ever unjustified.  In  order  to  extort  moo^  fnnc 
another,  is  not  a  threat  in  a  l^nl  sense. — ^Ka- 
menitsky  v.  Oorcoran,  164  N.  Y.  S.  287. 
«=>89(4)  (N.Y.8np.)  In  actions  to  recover  mon- 
ey paid  uBdar  ooBmnlslon,  the  immediate  neces- 
sity, or  a  reasonable  bdief  therein,  for  makins 
the  payment  to  avoid  consequences,  when  nr. 
other  means  of  relief  are  available,  most 
shown.— Karotgiitaky  v.  Corcoran,  164  N.  Y. 
297. 

Allegations  of  ccnnplaint  to  recover  mwiey  al- 
leged to  have  bem  paid  under  dareaa,  keM  in- 
sufficient.— Id. 

PENALTIES. 

See  Damagea,  ^78.  81;  Statutes,  «»241. 

PERJURY. 

See  Jodgioeiit,  ^•nS. 

n.  PBoaBounoN  AHDFnmsaicEifT. 

«3»2I  (N.Y.Gen.Sess.)  Where  witness  Is  charr- 
ed with  iMtrjury  before  grand  jury,  indictmoit 
must  set  forth  specific  violation  of  law  grand 
jury  were  investigating.— People  t.  M'orriaoa, 
164  N.  Y.  8.  712. 

^25(6)  (N.Y.G«n.8eBs.)  Where  the  facts  allec- 
ed  in  indictment  for  perjnty  before  grand  jury 
negatived  the  materiality  of  the  testimony  and 
showed  Its  immat^ality,  indictment  was  ted  on 
demurrer,  thou^  it  alleged  matwialitTi— People 
T.  Uorrison.  164  N.  Y.  S.  712. 

PERPETUITIES. 

See  wnis.  «B9»81. 

«s>4<16)  (N.Y.Snr.)  Real  Property  Law.  f  43. 
relating  to  limitation  of  successive  estates  ft>r 
life,  relates  only  to  legal  estates,  and  is  nt^i 
available  for  the  intsrpietatUm  of  a  tmsL— In 
re  Abbey.  164  N.  Y.  S.  984. 
^4<16)  (N.Y.Sup.)  Provision  in  will  cor- 
pus of  estate  should  be  divided  between  testa- 
tor's widow  and  children,  "when  my  youngest 
child  living  at  the  time  of  my  death  shall  arrivt- 
at  the  age  of  45  years,"  held  not  void  as  pn>- 
viding  for  a  term  extendi^  beyond  one  life.— 
AppeTl  V.  Appell,  164  N.  Y.  S.  246. 

If  a  provision  in  a  will  read  that  distribution 
of  a  trust  fond  must  be  made  when  youni;e»i 
daughter  of  the  testator,  if  living,  would  attain 
the  age  of  46  years,  limiting  the  trust  to  a  fixeu 
period  of  time,  it  would  destroy  wb<ds  trust  anO 
defeat  vrill  of  testator.— Id. 
®=»6(8)  (N.Y.Sup.)  Will  directing  part  pay- 
ment of  inOHne  frwi  trnst  fund  to  two  ai8t4>r- 
until  marriage  or  majority,  and  full  incoo- 
thereafter  f<v  life,  then  comas  to  their  children, 
or,  if  sisters  died  without  issue,  to  &11  inu- 
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re^ue  beld  in  trust  for  paj-meut  of  widow's 
innuity.  and  son  was  to  be  paid  bis  full  share 
>f  income  during  widow's  life  and  sisters'  spin- 
iterbood  or  miot^ity,  when  he  would  receive 
M}uai  one-third  of  residue,  was  not  void  for 
luspending  power  of  alienation. — Central  .Truat 
:k>.  of  New  York  y.  Falck.  164  N.  Y.  S.  473. 
S=»6(18)  tN.Y.Sup.)  I>«yise  to  widow  of  an- 
luity  chareeable  upon  income  did  not  Bospend 
x>wer  of  uienation  of  residuary  estate  durins 
vidow's  Ufe<— Gentral  Tnirt  Co.  of  New  York 
r.  Falcb,  164  N.  Y.  S.  473. 
3=>8(1)  (N.Y.Sup.)  Creation  of  trust  fond  for 
I  daughter,  proriding  for  part  payment  of  In- 
.'ome  until  me  became  of  age  or  married,  and 
idding  remainder  to' principal,  was  unlawfuL— 
[Central  Trust  Oo.  of  New  York  Falck,  164 
V.  Y.  S.  473. 

PERSONAL  INJURIES. 

^ee  Carriers,  <8=»281-318;  Master  and  ^erv- 
ant,  <(=38&-284;  Municipal  Corporations,  ®s> 
755-819;  Negligence;  Bailroadfi,  ^282, 
328,  350,  382. 

PER  STIRPES  ET  PER  CAPITA. 

iee  Wills.  «s>530. 

PHYSICIANS  AND  SURGEONS. 

See  Infants,  #ss{JO;  Mallcdoas  ProeecutiMi,  ^» 
18. 

(N.T.Sup.)  A  business  corporation  can- 
lot  administer  in  its  own  name  medicine  in 
:reatiiig  disease  or  ^yaical  condition,  which 
inder  Public  Health  Law,  fi  160.  is  j)racticing 
nedicine,  even  if  it  does  so  on  the  advice  or  pre- 
wription  of  a  licensed  phyt^cian  In  each  individu- 
il  caae.— Godfrey  v.  Medical  Soe.  <if  New  York 
ymnty,  164  N.  Y.  S.  846. 

S=>6(1)  (N.Y.Sup.)  The  administering  of  treab- 
neat  which  included  the  giving  of  puis  and  of 
iome  liquid  Butwtaiice  tor  the  panrase  of  curing 
Jlie  liquor  and  drug  habits  is  toe  practice  m 
nedleinev— Godfrey  v.  Medical  Soe.  of  New 
i<ak  County,  104  N.  T.  S.  846. 

PICKETING. 

See  Cons  piracy,  <^30. 

PLEADING. 

B^or  pleadings  in  particular  actions  or  proceed- 
ings, see  also  tbe  varioua  speeiflc  topics. 

?or  review  of  rulings  relating  to  Readings,  Me 
Appeal. 

X.  FOBM  AND  AIXEOATIOHS  XH 

OEKEBAI.. 

^8(16)  (N.Y.Sup.)  In  action  for  money  paii) 
inder  duress,  allegations  that  defendant  threat- 
ened plaintiS  unless  he  pijd  the  money,  and 
^at  plaintiff  did  pay  the  money  under  and  by 
■eason  of  sudi  ^treats,  are  conclusions  of  taw, 
md  the  pleader  should  have  set  out  tbe  words 
jsed  in  making  the  threats. — Karaenitsky  v.  Cor- 
wran.  164  N.  Y.  S.  207. 


$=»35  (N.Y.Sup.)  In  actiw  in  Justice's  Court 
under  Code  Civ.  Proa  §S  2891,  2936.  on  breach 
of  contract  of  carriage,  allegation  of  negligence 
Acid  surplusage.— FinltelBtein  v.  Barrett,  164  N. 
Y.  S.  Kfel. 

«»36(3)  (N.Y.Sup.)  Whm  defendant  admitted 
a  part  of  plaintiflTa  demand  in  suit  for  labor  and 
materials,  it  was  error  to  dismiss  the  complaint, 
and  plaintiff  was  ratitled  to  judgment  for  the 
admitted  amount. — B.  Eldn,  Inc.,  v.  Henricbaen, 
164  N.  Y.  S.  55. 

II.  PEOIABATIOIT,  OOMPIAIITT,  PB- 
nnOV*  OB  STATEKENT. 

4=»49  (N.Y.Sup.)  If  donbtfol  whether  an  ac- 
tion is  brought  in  tort  or  on  contract,  every  in- 
tendment is  in  favor  of  construing  complaint 
as  on  contract,  on  theory  that  tort  has  been 
waived.— Elnkelstein  v.  Barrett,  164  M.  Y.  S. 
1021. 

HZ.  rUA  OB  AKSWEB.  0BO«8-OOBft- 
PUUirT,  AMD  AFriPAVIT 
^Or  DEFENSE. 
(A)  Defanaea  In  0«ii*nl. 

^7B  (N.Y.Sup.)  The  defense  that  a  plaintiff 
has  made  an  election  of  remedies  must  be  plead- 
ed in  bar.— Thomas  v.  Zahka.  164  N.  Y.  S.  193. 
^93C^  (N.Y.Sup.)  In  an  action  for  goods  sold 
and  delivered,  there  is  no  inconsistency  between 
defenses,  that  provision  Innding  seller  to  sell 
at  certain  prices  was  omitted  by  mutual  mis- 
take, and  that  contract,  properly  constroed  as 
it  stood,  required  sale  at  such  price.— Fischer  v. 
Hobbs  Wall  Paper  Co.,  164  N.  Y.  S.  623. 

(C)  Trmveraca  or  Denlala  and  Admlaalona. 

^120(1)  (N.Y.Sup.)  A  material  fact  alleged  is 
put  in  issuance  only  by  a  general  or  specific 
denial,  aod  is  not  controverted  by  a  statement 

inconsistent  with  facta  alleged  or  from  which  a 
general  denial  may  be  implied  or  inferred. — May- 
er V.  Chamberlain,  164  ^^.  Y.  S.  806. 
«=3l20(2)  (N.Y.Sup.)  Answer  In  action  for 
goods  sold  and  delivered,  denying  certain  para- 
graphii  of  complaint,  except  as  thereinafter  ad- 
mitted, tfaerri}y  requiring  analysis  of  two  sep- 
arate defenses  and  two  counterclaims,  covering 
20  pages,  to  ascertain  what  admissioiui  were 
made,  is  insufficient  on  motion  to  make  more 
definite  and  certain.— Fischer  v.  Hobbs  Wall  Pa- 
per Co.,  164  N.  Y.  &  628. 

IV.  REPI.I0ATIOlf  OB  BEPI.T'  AED 
StTBSEQUEHT  PIAABXK08. 

«=3il76  (N.Y.Sup.)  Objection  that  denial  by  re- 
ply of  allegation  of  answer  Is  denial  of  conclu- 
sion merely  cannot  aid  defendant;  It  going  to 
sufficiency  of  answer,  and  not  of  reply. — Korn- 
blum  v.  Commercial  Advertiser  Ass'n,  164  N. 
Y.  S.  186. 

V.  DEMITBBEB  OB  EXCEPTION. 

«s>2l4<3)  (N.Y.Sup.)  In  acticm  to  foreclose  a 
mortgage,  all^ations  of  reply  that  extension 
agreement  set  up  in  answer  was  not  in  writing 
and  was  not  to  be  performed  within  a  year 
from  the  making  thereof  were  admitted  by  de- 
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muirer  to  the  reply.— WilliamBbunih  City  Fire 
Ins.  Co.  V.  Uchtcnstein.  164  N.  T.  S.  345. 
«»2I4(5)  (N.Y.Sup.)  A  demurrer  admits  the 
facts,  but  not  pleader's  conclusions  of  law. — 
Menzies  v.  Tasker-Halsted  Realty  Co.,  164  N.  Y. 
S.  403. 

<e=>2l7(2)  (N.Y.Sup.)  On  a  demurrer  to  ao  an- 
swer for  insufficiency,  the  complaint  may  be  at- 
tacked on  the  ground  that  it  fails  to  state 
facta  HiifTicient  to  constitute  a  cause  of  action. 
—Delafield  v.  T^ondon  &  Lancashire  I^re  Ins. 
Co..  164  N.  Y.  S.  221. 

«=>SI8(3)  (N.Y.Sup.)  Where  an  issue  Is  tried 
as  a  contested  motion,  the  proper  practice  apon 
overrulins  a  demurrer  is  to  enter  an  orders 
WiUiamsburgh  City  Fin  Ins.  Co.  t.  Uchten- 
Btein,  164  N.  Y.  S.  345. 

VI.  AMENDED  AND  ■TTPPI.EMEMTAX 
PLEADINGS  AND  REPX.EAI1ER. 

«=>237(l)  (N.y.Sap.)  Allowance  of  a  trial 
amendment  to  conform  complaint  to  proof  in 
an  action  (or  commissions  held  ^rror. — Naulty 
V,  Gorham  Mfg.  Co.,  164  N.  Y.  S.  328. 
•S=>239(3)  (N.Y.Sup.)  Plaintiff  held  not  entitled 
to  order  granting  leave  to  serve  amended  com- 

Klaint,  which  changed  cause  of  action,  without 
eing  required  to  pay  costs  before  and  after 
trial  up  to  moti<m  for  amendment,  including  any 
interlocutory  costs.— Bertman  T.  Neisner,  lo4 
N.  Y.  S.  217. 

Where  plaintlfl  moved  for  leave  to  serve 
amended  complaint  after  cause  was  noticed 
for  trial  and  placed  on  calendar,  order  granting 
motion  should  not  have  provided  it  was  grant- 
ed without  prejudice  to  Position  of  case  on  cal- 
endar, and  that  plaintiff  need  not  file  new  no- 
tice of  issue,  nor  serve  new  notice  of  trial.— Id. 
«S==>245(2)  (N.Y.Sup.)  A  plaintiff,  who  has  al- 
lowed more  than  two  years  to  pass  without  mo- 
tion for  amendment  of  bis  complaint,  is  estopped 
by  his  laches.— Gordnd  v.  Pianisani,  164  N.  Y. 
S.  560, 

«=>249(2)  (N.Y.Sup.)  In  action  tor  breach  of 
contract,  begun  four  years  after  the  breach, 
plaintiff  could  not  amend  the  complaint  to  plead 
an  action  in  fraud  after  counterclaim  for  breach 
of  contract  had  been  filed, — Cordusi  v.  Pianisani, 
164  N.  Y.  S.  560. 

Where  plaintiff  sued  for  breach  of  contract, 
having  the  election  to  sue  either  ujpon  that 
ground  or  for  fraud,  the  election  was  final,  and 
he  could  not  thereafter  amend  to  set  up  fraud. 
-Id. 

4=>253  (N.Y.Sup.)  If  a  case  tried  to  the  court 
had  been  submitted  the  court,  if  it  allowed  ao 
amendment  changing  the  cause  of  action.  It 
should  give  defendant  opportunity  to  interpose 
such  defenses  to  the  new  action  as  it  saw  fit.— 
NeM-man  T.  Bradley  Contracting  Co.,  164  N.  Y. 
S.  757. 

IZ.  BII.X.  OF  PABTIGULABS  AND 
COPT  OF  AOCOTXNT. 

«=33I7(1)  (N.Y.Sup.)  Where  no  special  dam- 
ages were  alleged  relating  to  claimed  injury  to 
plaintiff's  business,  detailed  bill  of  particulars 
showing  amount  of  damages  should  have  been 
refuied^^.  O.  Duncan  Co^  t.  Hemaley  ft  Co, 
104  N.  Y.  S.  670. 


«=>3I7(5)  (N.Y.Sup.)  Where  defendant  in  an 
action  for  attorney's  fees  admitted  retainis; 
plaintiff  in  his  professional  capacity  to  com- 
mence and  prosecute  the  action,  plaintiff  cann-ii 
be  compelled  to  furnish  a  bill  of  particularg  u 
to  his  retainer  and  employment—Wolfe  v.  Mi^ 
ler,  164  N.  Y.  S.  302. 

In  an  action  for  attorney's  fees  and  for  th- 
services  of  counsel  and  disbursements  madt 
therein,  plaintiff  can  be  required  to  farnk<b  a 
bill  of  particulars  stating  the  reasonable  value 
of  the  services  rendered  by  the  counsel. — Zd. 
•^318(2)  (N.Y.Sup.)  In  an  action  to  recover 
the  commiraion  due  an  insurance  agent,  wfaeiv 
the  complaint  cmitained  87  causes  of  actii>n. 
and  one  defense  was  paj'ment,  it  was  error  u- 
order  defendant  to  state  with  particolarit/  all 
the  terms  concerning  each  paymnt. — Ebm  v. 
Equitable  Life  Aaaur.  Soc  of  United  States, 
164  N.  Y.  S.  284. 

<^318(2)  (N.Y.Sup.)  In  action  for  goods  sold 
and  delivered,  bill  6t  particulars  is  proper  meth- 
od to  require  details  of  dates,  places,  and  other 
matter  largely  evidentiary  from  defendant.— 
Fischer  v.  Hobbs  Wall  Paper  Co.,  164  N.  Y.  S. 
623. 

«=>32t  (N.Y.Sup.)  Plaintiff  was  not  excusable 
for  failing  to  furnish  a  sufficient  bill  of  partic- 
ulars on  plea  that  he  did  not  have  necessary 
knowledge,  where  he  could  have  procured  it  bt 
order  for  examination  of  defendant's  officers.— 
Bloom  V.  Bush  Terminal  Co.,  164  N.  X.  S.  895. 
«»323(4)  (N.Y.Sup.)  Where  Special  Term  un- 
der misapprehension  that  motion  was  r^ular- 
ly  noticed  as  required  by  Code  Civ.  Proa  i  Ttit. 
grar.ted  defendant's  motion  modifying  previous 
order  requiring  bill  of  particulars,  the  order 
will  be  modified.— Andrews  v.  CoIumUa  Tele- 
phone Co.  of  Hudson,  164  N.  Y.  S.  783, 
«=s>329  (N.Y.Sup.)  Where  idatntUrs  second  bill 
of  partitnilars  was  insufficient,  a  motion  to  pre- 
clude giving  of  testimony  relating  thereto  was 
proper.— Koom  t.  Bosb  Terminal  Co.,  164  N.  Y. 
S.  895. 

^s>329  (N.Y.Sup.)  That  plaintiff  Is  not  in  pos- 
session of  facts  with  which  to  comply  with  or- 
der requiring  bill  of  particulars  is  no  deCeut*  to 
motion  to  preclude  giving  of  testimony,  the  same 
defense  being  urged  when  the  order  was  granted. 
—James  Everard's  Breweries  v.  Wohlstadtvr, 
164  N.  Y.  S.  897. 

A  motion  to  preclude  giving  of  testimony  up- 
on failure  to  comply  with  order,  requiring  bill 
particulars,  was  proper,  and  defendant  was  not 
obliged  to  ask  tor  further  particulars. — Id. 

XZ.  MOTIONS. 

^343  (N.Y.Sup.)  In  action  for  $40  rent, 
which  became  due  five  days  before  issuanoe  f>! 
precept  to  vacate  premises,  defendant  tenant 
counterclaimiDi»  for  $22  collected  from  pers-ta 
to  whom  laudlord  relet,  on  pleadings  landl'ini 
was  entitled  to  judgment  for  $18.-207-9  Wf*t 
87th  Street  Corp.  v.  De  Hart,  164  N.  Y.  S.  7s:. 

«=s>345(l)  (N.Y.Sup.)  Defendant  is  not  entiti«<l 
to  judgment  on  the  pleadings,  where  the  com- 
plamt  contains  at  least  one  good  cause  of  action, 
though  the  other  causes  of  actitxi  stated  are  not 
sufficient.— Menzies  v.  Tatter-Halsted  Bealtj 
Co.,  164  N.  Y.  S.  408. 
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«s»364(e>  (N.T.Sop.)  Superfluona  matter  in  an- 
swer may  bie  stricken  oat  upon -motion. — Fischer 
V.  HobbB  Wall  Paper  Co.,  164  N.  Y.  S.  623. 
«=>367(5)  (N.Y.Sap.)  In  action  for  goods  uokd 
and  delivered,  motion  will  not  lie  to  make  an- 
swer more  definite  and  certain  by  si^iecifying  de- 
tails largely  evidentiary  in  nature. — Fischer  v. 
Hobbs  Wall  Paper  Co.,  164  N.  X.  S.  623. 

Motion  to  make  more  definite  and  certain  is 
not  proper  method  of  attacking  superfluous  mat- 
ter in  answer. — Id. 

®=>369(4)  (N.T.Sup.)  Under  Code,  two  tncon- 
aistent  defenses  can  be  separately  pleaded,  and 
defendant  cannot  be  conipeUed  to  fuect  between 
tbem  in  advance  ci  trial.— Fiach»  v.  Hobbu 
WaU  Paper  Co..  164  N.  T.  8.  623. 

xni.  BHFEOTS  AND  OBJEOVIOHB. 
WAIVER,  AMD  AIDER  BT  VER- 
DICT OR  JUDOMEITT. 

«=MOg{l)  (N.Y.Sup.)  The  objection  that  a  de- 
nial is  only  on  information  and  belief  should  he 
raised  by  motion  before  trial. — Dalrymple  v, 
Schwarts.  164  N.  Y.  9.  496. 

PLUMBERS. 

See  CoBtrads,  «s>199. 

POISONS. 

See  Nuisance,  «=»62. 

POLICE  POWER. 

See  Munieipel  Corporations,  4s35d&-640. 

POLICY. 

See  Insurance. 

POSSESSION. 

See  Adverse  Possession. 

POULTRY. 

See  Moni^olies,  «=»31. 

PRACTICE. 

For  practice  In  particular  actions  and  proceed- 
ings, see  theTarious  q>edfic  topics. 

PRESCRIPTION. 

See  Adverse  Pnwsession;   limitatlou  of  Ac- 
tions. 

PRESUMPTIONS. 

See  Appeal,  ^»916-036,  1091 ;  Bridence,  «s> 


PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Bn^ers;  Husband 
and  Wife,  «=923;  Insurance,  «ss>84;  Mort- 
gages, ^=938. 


n.  BCUTUAL  RIOHT8,  DimES.  AND 
UARILrnBS. 

(A)  Bseootlon  of  Avcnor. 

«s»7l  (N.Y.Sup.)  Where  principal  autborised 
agent  to  buy  muhlnerr,  and  he  told  prineipal 
that  it  bad  cost  more  tun  it  did,  and  retained 

the  difference,  principal  conkl  recover  excess 
paymfflit  and  any  commissions  advanced.— Par- 
^etta  Record  Mfg.  Go.  v.  Pfaff,  164  N.  Y.  S. 

(B)  CoqipemaKtloii  auid  Lien  of  Ac^iil. 

®=»89(6)  (N.T.Sup.)  In  an  action  for  commis- 
siana  for  goods  sold  between  two  stipnlated 
dillies,  in  which  it  was  conceded  that  plaintiff 
had  been  fully  paid  up  to  first  date  stipulated, 
it  was  incundjent  upon  plaintiff  to  show  that 
such  sales  were  actaatly  made  after  that  date- 
Hunt  T.  Ul  Petilda  Custom  Corset  Co.,  164  N. 
Y.  S.  124. 

m.  RIGHTS  AND  LIABILITIBS  AS  TO 
THIRD  PERSONS. 

(A)  Fowera  of  Aseat. 

«=>I00(6)  (N.Y.)  Delegation,  by  title  Insurance 
company  to  another  title  company,  of  authority 
to  examine  and  inaure  titles  to  realty,  and  to 
issue  guaranteed  searches  for  principal  com- 
pany, did  sot  aothorize  a£ent  cojnpany  to  set- 
tle claims  against,  principal  company  for  errors 
in  aearcbes  fumisned  by  latter. — Lockwood  v. 
Title  Ins.  Co.  of  New  York,  115  N.  E.  981,  220 
N.  y.  410. 

«=»IOI(2j  (N.Y.Sup.)  Hotel  clerk,  witdi  whom 
suitcase  was  left  to  be  forwarded,  held  shipper's 
agent,  with  authority  to  contract  for  limited 
UabiUty.— MUler  v.  Taylor,  164  N.  Y.  S.  823. 

(B)  Cndlaclos«A  Asener* 

*=»(43(3)  (N.T.Sup.)  Sale  by  agreot  of  undis- 
closed principal  gives  principal  authority  to  sue, 
although  agent  sold  property  as  his  own.— Bal- 
lard V.  Frddebei^,  164  N.  T.  S.  912. 

PRINCIPAL  AND  SURETY. 

See  Bail;  Guaranty;  Indemnity;  Injunction, 
«=»26. 

m.  DisoaukROE  or  surett. 

«=>II7  (N.Y.SupO  Surety  ra  contractor's  bond 
to  erect  buildinft  for  himp  sum  on  progress  pay- 
ments cannot  question  overpayment  of  contrac- 
tor by  the  owner,  in  the  absence  of  nllegation 
that  duplicated  items  were  paid  by  the  owner 
knowingly,  colluslvely,  or  in  bad  faith.— British- 
American  Tobacco  Co.  v.  United  States  Fidel- 
ity &  Guaranty  Co..  164  N.  T.  S.  4(Hi. 

As  against  surety  on  contractor's  bond  to  erect 
building  for  lump  sum  on  prognpss  payments, 
payments  of  the  sum  paid  for  contractor's  bond 
could  not  properly  be  charged  to  materials  and 
labor. — Id. 

As  against  surety  on  contractor's  bond  to  erect 
building  for  lump  sum  on  progress  payments. 
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inclusloii  of  10  per  cent,  on  actual  cost  of  mate- 
rials furnished  and  work  done  was  unauthorized. 
—Id. 

Surety  on  contractor's  bond  to  erect  building 
for  lamp  sum  on  progress  payments  was  not  re- 
leased from  liability  by  mere  overpayment  of 
the  amount  due  in  any  one  month,  in  the  absence 
of  bad  foith  or  coUumon,  where  no  more  than 
85  per  cent,  of  the  entire  contract  price  was 
ever  paid  to  the  contractor, — Id, 

«=3l23(l)  (N.y.Sup.)  Surety  on  contractor's 
bond  to  erect  buUdinf  for  lump  sum  on  praness 
payments  was  not  rewased  by  lailure  to  noti^  it 
of  possible  breach  of  Uie  contract  by  the  con- 
tractor, but  the  duty  to  notify  of  breach  arises 
only  if  the  breach  occurs.— British-AmericoQ 
l^cco  Co.  V.  United  Sutes  FideUt?  &  Guar- 
anty Co.,  IM  N.  T.  S.  406. 
•»=3l23(2)  (N.Y.Sup.)  Under  a  bond  requirinf 
written  notice  to  surety  within  48  hours  after 
default  in  paymoit  for  materials  furnished,  and 
"written  proof  of  facts  within  30  days,  a  let- 
ter advising  surety  of  default,  and  demanding 
immediate  paj'ment  under  threat  of  legal  pro- 
ceedings, iCeld  sufficient  "written  proofs,"  as 
well  as  notice,  in  abeuioe  of  a  request  tax  more 
detailed  proofs,— FSss  t.  lUiiioli  Sure^  Oo., 
164  N.  T.  S.  239. 

PRIORITIES. 

See  UechaniCB*  Liena,  ^106L 

PRISONS. 

<&=57  (N.Y.Sup.)  Under  Civil  Service  T^w,  S 
22,  allesatioDs  uiat  prison  storekeeper  offered  to 
trade  without  authority  a  calf,  and  that  he  spoke 
disrespectfully  of  priBon  management,  were  in- 
sufficient grounds  for  dischagre. — People  ei  rd. 
Kelly  v.  KirchVFey,  164  N,  T7  S.  511. 

Evidence  held  insufficient  to  justify  dischai^ 
of  prisoa  storeke^wr  for  paying  excessive  pric- 
es for  snppUea  for  warden  a  tau&— Id. 

PRIVATE  NUISANCE, 

See  Nuisance,  ^=>3. 

PRIVILEGED  COMMUNICATIONS. 

See  Ubd  and  Slander,  «b»48. 

PROBABLE  CAUSE. 

See  Malidons  Proeecution,  «8==>18. 

PROBATE. 

See  Wills,  «=>28»-42a 

PROBATE  COURTS. 

See  CooTtB,  «=»198-202. 

PROCESS. 

See  Appearance;   Arrest;   Attachmoit;  Gor^ 

S orations,  ^3668;  Executim;  Injanctioii; 
landamus ;  FrohiUtion. 


XL  BEBTIOE. 
(D)  PrlTtleves  and  BlxeHptlomib 

«=»II9  (N.Y.Sup.)  Parties  to  action  are  im- 
muoe  from  wemee  of  civfl  procen. — ^Lemberger 
V.  Lembecger.  164  N.  Y.  S.  S6S. 

m.  DEFECTS,  OBJECmtOHS,  AMD 
•  AM£in>MEirT. 

9=>I58  (N.Y.Sup.)  In  action  by  wife  ai^ainst 
husband,  on  motion  to  set  aside  service  of  sum- 
mons, because  served  on  defendant  vi-hi}e  ia 
New  York  and  at  court  to  testify  in  former  ac- 
tion brought  against  bim  by  plaintiff,  Supiva:» 
Court  Would  not  asaume  that  defendant  bad 
abandoned  plaintiff  and  fled  to  Alabama,  tfau* 
becoming  fugitive  from  justice  and  nonrpsidi?r.t 
of  New  York;  such  matter  having  been  ac  i«- 
sue  in  f(Hrmer  action  and  Jury  having  disagreed. 
— Lemberger  t.  I<emb«rger,  164  N.  La.  555. 

PROHIBITION. 

See  Intoxicating  Liquors 

I.  NATUBE  AXD  OBOUKDS. 

«s>3(D  (N.Y.Sap.)  Remedy  prohibition  is 
extraordinary,  and  available  oidy  if  there  ia  no 

other  remedy.— Mitchel  v.  Cropsey,  164  N.  Y.  S. 
336. 

«=95(3)  (N.Y.Sap.)  Prohibiticm  is  proper  rem- 
edy to  reQuire  justice  of  Supreme  Cotut  to  de- 
sist from  further  proceedings  under  <»^er  for 
examination  of  mayor  of  aty  of  New  York, 
made  by  him  pursuant  to  New  York  City  Cbai^ 
ter,  i  lfi4S.— Mitchel  v.  Oropeey,  164  N.  Y.  & 
336 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROVINCE  OF  COURT  AND  JURY. 

See  Trial,  «=>1S9-I4a 

PUBLIC  IMPROVEMENTS. 

See  MnnicipBl  Corporationa,  ^^6e-68eL 

PUBLIC  NUISANCE. 

See  Nniaance,  «=>62. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PimUC  SERVICE  COMMISSIONS. 

^=>6  (N.Y.Sup.)  Public  service  commissions  do 
not  exercise  judicisl  functions. — Venner  v.  New 
York  Cent.  &  H.  H.  R.  Co.,  164  N.  Y.  S.  620. 
€=>27  (N.Y.Sup.)  Where  technical  objectioiis 
by  city  of  New  York  to  jurisdiction  of  Pubhc 
Service  Commissi  oo  era  were  not  made  beforf 
commissionerB,  and  were  taken  for  first  time  od 
appeal,  they  were  waived,  and  could  not  be  ea- 
tertained  for  first  time  on  appeal. — In  re  ^blie 
Service  Commissions,  164  N.  Y.  S.  310. 

It  was  not  intended  that  court  should  inter- 
fere with  Public  Service  Conunissions  or  review 
thdr  determination  further  than  ia  necessary  t« 
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ceep  them  within  law  and  to  protect  the  consti- 
iutional  ri^ts  ot  porpOTatiOBB  orer  which  thej 
lie  given  contn^— Id. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Oarriers;   Railroads;   Street  Bailioads; 
Tekcrapbfl  and  Telephooea. 

PUBLIC  USE. 

See  Ebntnent  DcKnoin. 

PUBLIC  WATER  SUPPLY. 

3ee  Waten  and  Watw  Ooonwa. 

PULLMAN  CARS. 

See  Carrierg,  «=>4ia 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUESTIONS  OF  LAW  AND  FACT. 

See  THal,  «b>1S&-14& 

RAILROADS. 

See  Ganien;  Commeroe,  «3^;  Itoaupt^m, 
«s»ie,  20.  24;  Street  BoUiMda. 

n.  BAIIAOAD  GOMFAHIEB. 

^»'I5  (N.T.Snp.)  A  railroad  compaoT  being 
!mpowered  by  Stock  Ooraoration  Law,  |  52,  to 
icquire  the  Stock  of  other  companies,  it  had 
x>wer  to  vote  the  stock  ot  an  Iuin<riB  railroad 
Corporation,  notwithstanding  any  prorMon  of 
:h6  Illinois  Constitution  to  the  ctrntrary.— Veo- 
ler  T.  New  York  Gent.  &  H.  B.  R.  Go.,  164  N. 
I.  S.  626. 

S=>I7  (N.T.Snp.)  The  reQuirement  of  Const 
[II.  1870.  art.  11,  f  11,  and  statntes,  tliat  « 
najority  of  the  directors  of  a  railroad  company 
)e  residents  of  Illinois,  does  not  a^ply  to  an 
nterstate  corporation  organized  pnor  to  the 
Lmmdment  ot  the  CtHistitDtlmi  In  1670.— Ven- 
ler  T.  New  York  Gent  &  H.  R.  R.  Co.,  164  N. 
f.  S.  626. 

CV.  ItOOATIOH  OF   JtOAD,  TEBSfim, 
AND  STATIONS. 

@=>54  (N.T.Sui^)  Public  Service  Conunission 
'or  First  District  proceeding*  under  Railroad 
i^aw,  S  95,  as  amended  by  I^aws  1913,  c.  354, 
md  Commission  ot  another  district  held  to  have 
iurisdiction  to  (H^er  rentoral  of  railroad  tracks 
It  railroad's  expense,  end  oonatruction  via- 
luct  partly  at  its  expense,  as  prescribed  b7  see- 
ion  94.— In  re  Publle  Servloe  GommissionB, 
L04  N.  Y.  «.  310. 

It  is  not  a  legal  objection  that  changes  order- 
k1  by  PuUic  Service  Commissions  of  two  dis- 
rrictB  involved  relocation  of  a  part  of  the  line  of 
I  railroad. — Id. 

©=^58  (N.Y.Supk)  Pablic  Service  Ocunmisslon 
'or  Mrst  District  proceedings  under  Railroad 
Uiw,  g  95,  as  amended  by  Laws  1613,  c.  354, 
iiid  Commission  of  another  district  held  to  have 
iurisdiction  to  order  conBtraction  of  new  station 


at  railroad's  expense.— In  re  Public  Service 
Commissions,  16^  N.  T.  S.  m 

▼n.  SALES,  XBASES,  TRAZTIO  CON. 
TBAOTS.  ANB  OOHSOLIDATIOir. 

^^141  (N.Y.Snp.)  It  was  not  an  objection  to 
the  1914  con8ohdatio&  of  the  New  York  Cen- 
tral systems  that  some  of  the  lines  consolidated 
were  not  connecting  lines  within  the  statatorr 
demand  of  the  states.— Venner  v.  New  York 
Cent  &  H.  R,  R.  Co.,  164  N.  Y.  S.  626. 

The  ownership  by  the  former  New  York  Cen- 
tral of  a  realty  company's  stock  did  not  pre- 
clude it  from  consoudating  with  a  company 
that  conld  not  hold  such  stock.— Id. 

X.  OPERATION. 

(D)  iBjnrlea  to  UaeM«ea  o»  Treapaasere 

iM  Gene»I. 

«=9282(8)  (N.Y.Snp.)  In  action  for  death  of  one 
using  platform  as  approach  to  railroad  static, 
held,  on  the  evidence  as  to  the  construction  of 
the  platform  and  its  nearness  to  the  track,  that 
railroad'B  negUgence  was  a  question  for  the  jury. 
-McStay  v.  Erie  R.  Co.,  164  N.  Y.  S.  565. 

In  action  for  death  of  one  using  platform  at 
approach  to  railroad  station,  held,  that  intes- 
tate's contrlbntory  negligence  was  for  the  jnry. 
-Id. 

«sa328(2)  (N.Y.Snp.)  Automobile  driver  is  not 
under  legal  duty  to  stop  before  attempting  grade 
crossing,  where  Ids  view  is  obstructed.- Brooks 
V.  Erie  k  Go..  164  N.  Y.  S.  104. 
«=!»350(22)  (N.Y.Sup.)  Question  whether  auto- 
mobile driver  was  negligent  in  not  stopping  be- 
fore attonpting  grade  crossing,  whm  view  was 
obstmcted  was  fox  jmy.- Brooks  t.  Erie  B.  Go., 
164  N.  Y.  S.  104. 

(Q)  Injarlea  toP«»ons  on  or  near  Trade*. 

9»382(6)  (N.Y.)  If  uniatodcatfrd  person  had 
taken  seat  near  railroad  track  and  there  become 
intoxicated,  or,  being  intoxicated,  and  not  a 
paaBeanger  and  under  protection  of  road,  had 
gcme  by  reason  of  intoxication  upon  the  tra(A. 
his  own  act  would  have  produced  his  dangerous 
situation,  and  he  would  have  been  contributorily 
negligent— Fagan  v.  Atlantic  Coast  Lino  R. 
CoT,  116  N.  B.  704,  220  N.  Y,  301. 

RATIFICATION. 

See  Bndcers,  «=»10B. 

RECEIVERS. 

See  Mortgages,  <^a»488.  ' 

RECOGNIZAN^CES. 

See  Bail. 

RECORDS. 

See  Appeal,  ^500-^71 ;  Estoppel,  «=»5. 

RECOUPMENT. 

See  Set-Off  and  Counterclaim. 
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REFERENCE. 

I.  NATUBZ,  OROimDS.  AMD  OBDEB 
OF  BEFEBEHCE. 

<8='7(3)  (N.Y.Sup.)  Code  Gir.  Proc.  f  1013,  al- 
lowing compulsorjr  reference  in  certaia  eases, 
applies  to  suiu  in  equity  as  well  as  to  actions 
at  law^Kinga  Coonty  LiElititis  Go.  t.  Wood- 
bury. 1«4  N.  Y.  S.  880. 

«=>8(1)  (N.Y.Sup.)  That  reference  for  trial 
would  be  more  convenient  is  not  determinatiTe, 
where  one  party  objects;  but  case  must  come 
within  Code  CSv.  Proc.  I  1013,  proTiding  for 
compulaory  reference.— Kings  County  Lighting 
Co.  V.  Woodbury,  194  N.  Y.  S.  380. 

«»8(8)  (N.Y.Sup.)  Code  Civ.  Proc.  |  1013, 
proTiding  for  eompnlsory  reference  "wnere  the 
trial  will  require  the  examination  of  a  long  ac- 
coant,"  does  not  apply  where  accounts  are  mec«- 
ly  collateral  or  InddentaUy  involTed.— Kinge 
County  lighting  Co.  v.  Woodbury,  164  N.  Y. 
S.  380. 

In  action  to  restrain  enforcement  of  Laws 
1916,  c.  604,  reducing  price  of  gas,  fact  that 
plaintiff  might  incidentally  have  to  refer  to 
books  of  accounts  did  not  make  a  case  for  com- 
IHibory  reference,  under  Code  Oir.  Free  |  1013. 
— Id. 

REFORMATION  OF  INSTRUMENTS. 

See  Alteration  of  Instruments. 


See  New  Trial. 


REHEARING. 
RELEASL 


See  Accord  and  Sati8facti<m;  Compromise  and 
Settlement ;  Payment. 

I.  BEQUISITEB  AITB  VAUDITT. 

4=>I5  (N.Y.Sup.)  Release  executed  by  one  of 
unsound  mind  will  be  set  aside,  where  its  execu- 
tion was  so  connected  with  one  of  Ms  delusions 
as  to  prevent  his  exercising  a  rational  violation 
with  reference  thereto.— 'Aikena  t.  Roberts,  164 
N.  Y.  S.  002. 

REMAINDERS. 

See  Wills.  «»634. 

REMOVAL 

Sea  Bzecntora  and  Adrntnistratort,  ^»8& 

RENEWAL 

See  Insaranee.  9x»14S. 

RENT. 

See  Landlord  and  Tenant,  «s»184r-233. 

RENUNCIATION. 

See  Contracts.  <»s>313. 

REPAIRS. 

See  Landlord  and  Tenant,  ^a>lS4. 


REPEAL 

See  Statutes,  «=9l61. 

REPLEVIN. 

I.  BIOHT  or  AOnOB  AHD  SBFEMSES. 

«»4  (N.Y.Sup.)  Plaintiff  cannot  mafnuio 

tion  of  replevin  to  recover  possession  of  paper, 
claimed  hy  her  to  have  been  executed  and  de- 
livered by  defendant,  creating  in  plaintiff  a  life 
estate  in  realty.— Walden  v.  FeUer.  164  X.  Y.  & 
493. 

Replevin  will  not  lie  to  recover  reslty,  or  to 

determine  title  to  realty.— Id. 

Replevin  will  not  lie  to  recover  a  deed,  where 
the  title  to  land  is  involved. — Id. 

Though  replevin  will  He  merely  to  recover 
possession  of  spedSc  paper,  and  not  to  test  titl^ 
to  land  conveyed,  writ  will  not  lie  for  unlawful 
detention  of  title  deed,  where  there  ia  dispute 
about  its  delivery,  and  controversy  involves  de- 
termination oi  titie  to  land.— Id, 

IV.  FIXADIBO  AMD  BVI9BHCE. 

0»72  (N.Y.Sup.)  STidflDce  held  to  warrant  a 
jury  finding  that  washers  replevined  by  plain- 
tiff were  those  sold  to  him  by  one  of  defendants 
on  a  date  stated.— Simers  v.  Kdlogg,  164  N.  Y. 
S.  161. 

^»72  (N.T.Bup.)  Where  plaintiff,  a  bankrupt, 
had  not  scheduled  proper^  claimed  to  have 
been  converted  by  defendants,  who  purcha.v<.-J 
at  a  bankruptcy  sale  of  corporaticm  to  wbit-li 
plaintiff  belonged,  evidence  Md  insnffiaent  to 
warrant  recovery  of  goods. — lindeosteio  v. 
Nanes,  164  N.  Y.  S.  600. 

RESCISSION. 

See  Landlord  and  Tenant,  4s»34;  Sales^  ^ 
110. 

RES  GEST>E 

See  Criminal  Iaw.  <Ss»304. 

RESIDENCE. 

See  Domicile. 

RESIDUARY  CLAUSE. 

See  Wins,  «=a087. 

RES  JUDICATA. 

See  Judgment,  «=>e78-736. 

RESTRAINT  OF  TRADE. 

See  UmopoUes. 

REVENUE. 

See  TaxatiML 

REVIEW. 

See  AppeaL 

REVOCATION. 

See   Eiseeutors  and   AdminiBtratora,  ^932; 
Troats,  «s»CO. 
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RISKS. 

See  Insnrance.  ^s=>425;  Mast»  and  Seirant. 
«=»213-217r 

ROADS. 

See  HighwaTi. 

SAFE  PLACE  TO  WORK. 

See  Muter  and  Serrant,  4=>101,  102. 

SALE  BY  SAMPLE. 

See  Sales,  ^271. 

SALES. 

See  Courts,  «=»188:  Execntors  and  Adminis- 
trutora,  «sal38.  337 ;  Frauds.  Statute  of,  ^> 
&S.  m,  118;  Infants,  «b»41:  Intoxicating 
Liiguors;  Monopolies.  «s»17;  Morteafas, 
522;  Tntver  and  Oonverslon,  «B9l6;  Vendor 
and  Purchaser. 

X.  BEQUmTES  AMB  -VMUBm  OT 
OOHTBACT. 

®=>38(3)  (N.Y.Sup.)  Statements  wbich  were  ex- 
pressions of  opinion  as  to  nature  of  law  books 
which  w»e  retained  by  attOTncgr  for  some 
months  after  delivery  held  to  furnish  him  with 
no  ETTound  for  relief  in  action  for  price.~L.  D. 
Powell  Go.  T.  Bernstein.  1C4  M.  T.  S.  796. 
^=353(1)  (N.Y.Sap.)  In  seller's  acdon  for 
price  aeainst  corporate  and  individual  defrad- 
ant.  evidence  that  individual  defendant  atreed 
to  have  Booda  charged  to  him  and  to  iaaorae 
corporate  defendant  s  note  for  them  made  bia 
joint  liability  a  jury  iiuestion.— Dunlop  v.  King 
Slilk  Co..  164  N.  Y.  S.  607. 

n.  coxsTBircTioN  or  goktbaot. 

^s»6l  (N.Y.Sup.)  A  contract  of  sale,  stadng 
that  "party  of  first  part  agrees  to  and  by  this 
contract  does  purchase,"  does  not  necessarily  im- 
port an  ezecQted  contract. — Groves  v.  Warren, 
104  X.  T.  S.  925. 

in.  MODmOATlOKjOB  RESCISSION 
OF  COimtACT. 
(A)  Br  AffTMneat  of  PartlMi. 

^»89  (N.Y.Sup.)  Where  parties  contracted  for 
sale  of  drill  presses,  later  agreement  extending 
time  for  delivery  upon  2  per  cent,  reduction  of 
price,  was  binding,  if  minds  of  parties  met.— 
bnllard  v.  Freideberg,  164  N.  T.  S.  912. 

Where  contract  for  sale  of  drill  presses  pro- 
ri'iod  for  delivery  on  May  1st,  in  action  for 
price.  HcUer  could  show  parol  modification  allow- 
ing delivery  up  to  May  10th  upon  reducing  price 
2  per  cent.— Id. 

<0)  Reaataalom  by-  Mut^Tm 

®=^II9  (N.Y.Sup.)  Purchaser  may  not  rescind 
and  recover  purchase  ijrice  of  dreas  made  to  or- 
der, because  of  dissatisfaction  with  style,  and 
not  with  fit,  where,  after  return  to  rectify  mis- 
tukt-s.  she  refused  to  accept  delivery  without 
finding  out  whether  alleged  defects  had  been 
remedied.— Sire  t.  Wasserman,  164  N.  Y.  S.  826. 


tV.  PEKFORX&NCB  OF  OOETKACT. 
tC)  D«Uverr   mm*   A— mt  qoaJai 

«:»t50<l)  (N.Y.Sup.)  Although  buyer  accepted 

fiart  of  goods  after  date  for  delivery,  seller  is 
table  for  uondelivery  of  balance,  where  lioyer  re- 
peatedly asked  for  delivery,  which  was  refused 
because  cash  was  not  paid,  where  payment  was 
not  to  be  made  till  latn>.^Lakner  v.  Kom,  164 
N.  Y.  8.  166. 

<S»f80(8)  <N.Y.Sup.)  Where  defendants  conid 
have  deliveries  of  hats  bargained  for  up  to  a 
cwtain  date,  and  time  stipulated  waa  of  e»* 
senee  of  contract  and  a  conditioD  precedent, 
plaintiffa  were  not  bound  to  honor  shipping  or- 
ders sent  to  them  after  mieb  date.— MogilMMky 
V.  Abramaon,  164  N.  X.  S.  700. 

(S=>I62  (N.Y.Sup.)  Delivery  of  a  key  is  some- 
times symbolic  of  deliver;  of  possession,  provid- 
ed it  is  so  intended,  but  not  necessarily  so.~- 
Groves  v.  Warren,  164  N.  Y.  S.  925. 

«=3l78(l)  (N.Y.Sup.)  Where  an  attorney  hav- 
ing purchased  law  books  made  payment  tnereon 
six  months  after  delivery,  such  payment  and 
retention  constituted  complete  acceptance.— L. 
D.  Powell  Go.  T.  Bernstein.  164  N.  Y.  S.  795. 

«33>ie2(l)  (N.Y.Snp.)  Where  the  intent  of  the 
parties  does  not  clearly  appear  from  tiia  eon- 
tract  of  sale,  it  becomes  a  question  for  the 
jury.— Groves  v.  Warren,  164  N.  Y.  S.  92B. 

V.  OPEBATZOR  AED  EXTEOT. 
(A)  Trmmmtn  ot  Title       Between  P«rtl«e. 

«=»I99  (N.Y.Sup.)  By  sale  of  existing  and  spe- 
cific goods,  made  aftra  inspection  by  buyers' 
agent,  title  passed  at  once  to  boyers.— Jac  Boken- 
fohr  Co.  V.  Gross.  164  N.  Y.  S.  887. 

«»I99  (N.Y.Sup.)  tJnder  contract  for  ssle  of 
shoe  stock,  providing  that  buyer  was  to  pnt  on 
a  sale  in  defsndant's  store  from  procMds  of 
wbich  seller  waa  to  be  paid,  htld  that  title  was 
not  Intended  to  pass  until  full  payment—Oroves 
V.  Warren.  164  N.  Y.  8.  925. 

<S=>202(1)  (N.Y.Sup.)  Where  a  contract  for  the 
sale  of  goods  is  executory,  and  conditioned  upon 
payment  being  made  at  delivery,  no  title  paaaes 
until  payment.— Groves  t.  Warren,  104  N.  Y. 

S.  925. 

VI.  WARRAETIES. 

^261(4)  (N.Y.Sup.)  Sale  of  cheese  of  "ex- 
cellent" quality  implies  no  special  warranty, 
and  purchaser  must  rely  npon  his  implied  war- 
ranty that  it  Is  merchantable.- MaggioroB  v. 
Edson  Bros.,  164  N.  Y.  S.  377. 

^S326l(5)  (N.Y.Sup.)  Mere  words  of  commenda- 
tion, puffing,  or  dealer's  talk,  wht(^  did  not 
amount  to  an  express  statement  of  facts  as  to 
the  kind  or  description  of  goods,  did  not  con- 
stitute an  express  warranty. — Maggioros  v.  Kd- 
son  Bros.,  164  N.  Y.  S.  377. 

®=3269  (N.Y.Sup.)  No  warranty,  express  or  im- 
plied, as  to  condition  of  goods,  attended  sale  of 
existing  and  specific  goods,  made  after  inspection 
by  buyers*  agent;  rule  of  caveat  emptor  apply- 
iQK  — Jac  Bokenfofar  Co.  v.  Gross,  164  N.  Y.  S. 
887. 
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«=>I7I  (N.T.Sup.)  Where  pardei  to  sale'  of 
goods  are'  not  deuing  with  reference  to  same 
Bample,  and 'where  bnyer.  knowing  that  sample, 
received  by  bim  Is  not  one  bj  which  he  intendfi 
to  <mler,  accepts  and  pays  for  goods  received, 
bis  acceptance  constitutes  contract,  creating 
only  implied  warranty  of  mercbantability.— 
MaggioroB  v.  Edson  Bro«^  164  N.  Y.  S.  377. 
<8=9285(2)  (N.Y.Sop.)  Under  Personal  Property 
Law,  I  130,  added  by  Laws  1911.  c  571,  buyer 
must  give  notice  to  tbe  seller  of  an  alleged 
breach  of  warranty  within  a  reasonable  time 
after  be  knows,  or  ou^t  to  know,  of  the  bresidi. 
— Maggioroa  t.  Edson  Bros.,  164  N.  Y.  S.  377. 
«3»28809  (N.Y.Sop.)  Betention  of  goods  by 
buyer,  and  partial  sale  of  them  after  fullest  op- 
■portunity  to  examine,  was  waiver  of  any  right 
to  return  to  seller  on  ground  of  variance  from 
quality  represented  by  seller,— Strauss  v.  Cbas. 
H.  Heer  Dry  Goods  Co.,  164  N.  Y.  S.  77. 

Vn.  REMEDIES  OF  8EIXER. 
(B)  Actions  tor  Frio*  or  Value. 

«sp347a)  (N.Y.Sup.)  In  action  for  goods  sold 
and  delivered,  answer's  allegation  that  seller 
and  defendant  agreed  to  postpone  an  attempt 
to  settle  their  dupute  constitutes  no  defense. 
—Fischer  v.  Hobba  WaU  Paper  Co.,  164  K.  Y. 
S.  623. 

®=>353(1)  (N.Y.Sup.)  Complaint  alleging  that 
"plaintiff  sold  and  defendant  purchased''  drill 
presses,  and  that  at  time  of  sale  plaintiff  was 
owner,  Acid  sufficient  to  allege  sale  to  defend- 
ant—Ballard  V.  Freideberg,  164  N.  Y.  S.  912. 
«=»358(1)  (N.Y.Snp.)  "Where  P.,  foreman  of  S. 
Co.,  had  poesMsion  of  presses  sold  to  defendant, 
plaintiff  coald  show  ownership,  and  P.'s  aa- 
tbority  to  sell  tor  him.— Ballard  t.  Fnideberg, 
164  N.  Y.  S.  912. 

«s»363  (N.Y.Sup.)  Buyer's  retention  of  lot  of 
goods  for  three  weeks,  under  ctmtract  permit- 
ting  display  for  two  weeks  and  acceptance  or 
rejection,  held  not  as  matt«-  of  law  to  evince 
buyer's  purpose  to  buy  goods;  Question  being 
for  jury.— Strauss  v.  Chas.  H.  Heer  Dry  Goods 
Co..  164  N.  Y.  S.  77. 

Vm.  REMEDIES  OF  BUTEB. 
(A)  Recovery  of  Price. 

«s>39ia).  (N.Y.Sup.)  Where  plaintiff  agreed  to 
buy  certain  machinery  and  fixtures  for  sum'  cer- 
tain, and  made  depotdt,  and  dispute  arose,  and 
sale  was  not  consummated,  plaintiff  could  recov- 
er deposit.— Up-to-Date  Ihcss  Co.  v.  Kiaushar, 
164  N.  Y.  S.  779. 

®=339l(9)  (N.Y.Sup.)  Purchaser  of  stock  of 
goods  held  entitled  to  recover  deposit,  even  !f 
transaction  was  not  completed,  unless  seller 
pleads  and  proves  damages  suffered  by  pur- 
chasH"*!  refusal  to  go  on  with  deal.— Kaplui  v. 
Robot,  164  N.  Y.  S.  49. 

(C)  AottoMs  tor  BrcKoh  of  Contraat. 

^=3405  (N.Y.City  Ct.)  Persona!  Property  Law, 
commonly  known  a*  the  Soles  Act  including  sec- 
tion 148,  relating  to  action  for  failing  to  de- 
liver  goods,  applies  fully  to  contracts  for  future 
OcUvery  of  goods  (sections  86, 126,  and  148,  subd. 
3).~0oldfBrb  T.  Campe  Corp.,  164  N.  Y.  S.  583. 


Buyer  of  goods  for  future  delivery,  after  sell- 
er's Tennneiatian  of  contract  and  hia-own  brings 
in^  of  snlt,  was  under  no  oUlgation  to  ac- 
quiesce tn  seller's  effort  to  withdraw  renuncia- 
tion, or  to  accept  delivery  when  tendered  M 
contract  dates.— Id. 

«=»4I6(2)  (N.Y.City  CtJ  In  action  for  damages 
from  seller's  anticipatory  breadi,  trial  being  aft- 
er contract  time  for  delivery  of  first  inrtall- 
ment  of  goods,  and  before  contract  time  for 
delivery  of  others,  market  price  and  condition.s 
on  first  delivery  date,  nuu^et  price  at  seller's 
renunciation,  and  proof  aa  to  prices  and  con- 
ditions before  and  after  first  delivery  date  to 
trial,  hetd  admissible,  in  view  of  Personal  Prop- 
erty Law  commonly  kno\s'n  as  the  Sales  Act. 
t  14S.— Oold^b  V.  Campe  Corp.,  164  N.  Y.  S. 
583. 

Proof  that  inquiries  among  dealers  have  led  to 
quoting  of  price  and  purchase,  evoi  of  le>B  than 
quantity  Involved  In  purchase  for  future  de- 
livery, would  be  admissible.  If  relating  to  time 
not  too  remote,  in  buyer's  action  for  sell<*r'is 
breach  of  contract  by  repudiation,  tried  after 
contract  date  for  delivery  of  first  installment 
and  before  time  tor  delivery  of  any  others.- Id. 

In  buyer's  action  for  breech  by  repudiation  of 
contract  to  deliver  goods  sold,  competent  evi- 
dence of  price  at  which,  at  trial,  orders  could  be 
placed  witli  r^aponribla  firms  tor  deSven'  on  re- 
maining delivery  dates,  would  be  admisaible.- Id. 

In  buyer's  action  t(x  breach  by  repudiation  of 
contract  to  deliver  goods  sold,  cranpetent  evidence 
would  be  admissible  of  prospective  changes  in 
conditions  affecting  market  value  before  doiverr 
dates,  conditions  of  supply,  donand,  and  like. 
-Id. 

In  action  for  breach  by  r^udlation  of  con- 
tract to  deliver  goods,  sold,  sdler'a  offer,  after 
its  repudiation,  to  withdraw  repnffiatloii,  and 
make  deliveries  aa  ccntractf  dates  at  coatraci 
price,  was  not  material  or  competent  upon  issue 
of  buyer's  damages^Id. 

9=3417  (N.Y.Sup.)  In  action  for  failure  to  de- 
liver 1,500  dozen  hats  sold,  proof,  by  i^intiff*!! 
witness,  that  In  month  before  and  montit  of  first 
contracted  ddivery,  he  aooght  in' the  oifvn  mar- 
ket to  purchase  such  hats,  and  found  them  ai 
certain  .prloe,  and  bought  a  dosen  of  each  kind 
at  such  price,  was  sufficient  prima  Cade  to  es- 
tablish measure  ot  damage*.— Goldstein  v.  Arkell 
&  Douglas.  164  N.  T.  a  5S0. 

In  action  for  failure  to  ddiver  hats  sold,  whe^t^ 
plaintiffs  made  prima  facie  case  aa  to  measurv 
of  damages  bv  proof  they  sought  in  market  to 
purchase  sucn  hats,  and  bought  a  dcaen  of 
each  khid,  and  such  case  was  met  by  evidence 
there  was  in  fact  no  market,  sin^  sale  could 
not  demonstrate  market  price, — Id. 

In  action  for  failure  to  deliver  hats  sold,  vrhcTv 
plaintiffs  made  prima  fade  case  as  to  measure  of 
damages  and  mai^et  value  by  showing  that  their 
witness  actually  bought  some  of  goods  in  mar- 
ket, tbey  were  under  no  duty  to  ampli^  tbe  evi- 
deace  by  showing  exact  supply  of  goods  on  whidi 
market  price  was  based.— Id. 

«=s>4l8(l)  (N.Y.Sup.)  In  suit  tm  failure  to  d*^ 
Mytr  bats  sold,  where  no  special  damage  was  al- 
leged, plalndSs''  proof  of  g«terftl  damages  wa.« 
necessarily  directed  to  establlohmoit  of  market 
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e  for  goods.~<3QldBCaiiL  t.  AifeeU  &  Douslat, 

N.  T.  S.  580. 

4(8(1).  (N.-Y.-City  OL)  Personal  Property 
•  commoDly  known  as  tlie  Sales  Act,  S  148, 
Is.  2.  3,  does  not  authorize  seller  of  goods, 
renounces  contract  to  deliver,  to  plead  or 
e  special  circumstances  showing  proximate 
age  was  less  than  difference  between  con- 
t  and'  market  prices,  thouglt,  before  date  for; 
rery,  seUer  offered  foil  and  prompt  perfonn- 
>.— Goldiarb  t.  Campe  Corp»  104  N.  Y.  S. 

-Uer's  anticipatory  breach  of  executory  con- 
t  for  vale  and  deiiv«!7  of  goods  confers  op- 
al riffht  on  btiTer  to  sue  as  of  data  of  re* 
nation,  but  not  of  necessity  to  recover  dam- 
.  admeasured  as  though  contract  called  for 
ormance  on  that  date. — Id. 
lotirrh,  in  action  for  faiKng  to  deliver  goods, 
lonal  Property  Iaw  commonly  known  as  the 
s  Act,  S  subd.  2,  provides  that  measure 
Inmates  is  loss  directly  and  naturally  re- 
ing  in  ordinary  course  of  events  from  seller's 
Lch  of  contract  such  measure  is  applicable 
{ooda  for  which  tbwe  is  available  market 
I.  -  ■ 

'here  sellefr  of  goods  for  future  delivery  repu- 
ed  contract,  and  buyer  brought  action,  and 
I  was  tried  before,  contract  time  for  deliv«7, 
B  did  not  authorise  application  of  differuit 
of  damages  than  that  declared  in  .PetsonaJ 
perty  Lew  commonly  known  as  the  Sales 
,  f  14&-M. 

418(2)  (N.Y.Sup.)  Mffrkct  price  at  date  fix- 
or  future  delivery  of  goods  sold  is  controlling 

0  buyer's  measure  of  damaKea  for  failure  to 
ver,  except  as  sometimes  affected  by  buyer's 
ffledge  of  seller's  intended  refusal  to  per- 
1.— Goldstein  T.  ArkeU  &  Douglas,  164  N.  Y. 
80. 

\\9{7)  (N.Y.Sup.)  Where  time  of  d^veryls 
■ssenee  of  contract  of  sale,  buyer  cannot, 
re  market  price  is  continually  rising,  pur- 
e  txtaa  time  to  thna  fw  abont  Ibnr  m<mth8 
r  dat*  deUvery,  and  hold  seller  for  dlf- 
ice  between  price. paid  and  contract  price 
be  shall  have  purchased  other  goods  immedi- 
^— Modl^aky  v.  Abramson,  164  N.  Y.  S. 

U8(7)  (N.Y.CStyCL)  Where  executory  con- 
t  for  sale  at  goods  related  to  goods  for 
b  there  wat  aTallable  market  at  time  and 

1  at  ddivery;  law  does  not  require  vendee, 
r  having  renounced,  to  purchase  other  goods, 
replac^g  orders,  or  do  anything  to  reduce 
ices  l>elow  differences  between  contract 
1  and  market  value  at  time  and  place  of 
ery.— Goldfarb  v.  Campe  Corp.,  164  N.  Y. 

lie  aa  to  vendee's  duty  to  mitigate  damage 
1  vrador^s  lenanciation  ^plies  only,  under 
onal  Fnver^  Law  comnMHily  known  as  the 
I  Act,  S  148,  to  cases  wbere  there  was  no 
iable  market  at  time  and  place  of  delivery, 
ndee  propeaea  to  ][ffove  spndal  dicnmstanc- 
ibowing  proximate  damages  of  greater 
ut  than  difference  betwam  contract  and 
Mt- prices.— Id. 


of  WmrrmntT. 
«=>445(m  (N.Y.Sup.)  Sufficiency  of  notice  of 
breach,  of  warranty,  given  under  Personal  Prop- 
erty Law,  8  130,  added  by  L&wb  1911,  c.  571, 
may  or  may  not  be  question  of  law  or  fact, 
depending  upon  condition  of  the  evidence.— Mag- 
gioros  V.  Edson  Bros.,  164  N.  Y.  S.  377. 

ZX.  COHDITIOKAX  8AIX8. 

«=»464  (N.Y.Sup.)  Tiere  can  be  no  waiver  ot 
Personal  Property  Law,  f  66,  protecting  condi- 
tional  vendees  by  requiring  a  conditional  vendor, 
who  baa  retaken  the  goods,  to  sell  at  public 
auctiMi,  either  by  agreement  included  in  the 
conditi<mal  sale  contract,  ot  by  a  vralver  at 
the  time  or  after  default  m  any  payment  by  the 
conditional  vendee.— Cee  Bee  Gee  Waist  &  Coa- 
tume  Co.  T.  Borenstein,  164  N.  Y.  S.  703. 
<3=*48l  (N.Y.Sup.)  Where  chattels  conditional- 
ly sold  were  retaken  for  nonpayment,  and  were 
not  sold  at  auction  within  60  d^s  thereafter,  as 
provided  by  Personal  Property  Law,  I  65,  in  ac- 
tion by  buyer  to"  recover  part  of  price  paid,  it 
was  necessary  for  eeller  to  justify  failure  to 
sell  goods  iu  accordance  with  statute. — Cee  Bee 
Cee  Waist  ft  Costume  Co.  v.  Borenstein,  164 
X.  T.  S.  7flB. 

SAMPLES. 

See  Sales,  «a»27L 

SATISFACTION. 

See  Accord  and  Satla&iction ;  Compromise  and 
SetUement  i   Pa^ait ;  Release^ 

SAVINGS  BANKS. 

Sea  Batifctf  and  -Banking.  9x»801':B06. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Colleges  and  Universities. 

H.  FUBZ20  SOHOOlS. 

(ia>  T^MfecM. 

'S=»I44(4)  (N.Y.Mun.Ct)  Under  the  Equal  Pay 
Law,  teachers  are  divided  into  two  grades,  one 
of  which  Is  paid  an  annual  salair,  ana  the  other 
for  actual  service  rendered,  and  those  paid  an 
annual  salary  should  have  deductions  for  ab- 
sence witlmut  leave,  based  upon  such  annual  sal- 
ary.—Glucksman  v.  Board  of  Education  of  Cit? 
of  New  York,  164  N.  Y.  S.  SBL  ' 

In  EQual  Pay  Law  the  word  "annual"  means 
yearly.— Id. 

Under  Equal  Pay  Law,  it  is  not  use  of  public 
funds  for  priyate  purposes  to  predicate  absence 
deductions  from  teacher's  salary  on  basis  of 
365  days  to  year;  such  teacher  being  paid  an- 
nual compensation.— Id. 

Under  Equal  Pay  Law,  ratable  deduction  from 
teacher's  salary  on  account  of  absence  is  propor- 
tional deduction  or  proportionate  rate  mton  con- 
stant ratio  adjusted  to  due  relaticm,  and  not  ar- 
bitrary, capricious,  whimsical,  or  unreasonable. 
— Id. 

Under  Equal  Pay  Law;  teachers  compensated 
on  annual  basis  are  entitled  to  deductions  fbr 
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abwnoe  on  same  besis,  since  otherwise  dedoc- 
tions  would  not  be  ratable  as  required  by  law, 
so  that  for  each  day's  abseoce  board  is  entitled 
to  deduct  ^/»*tof  annua!  salary.— Id. 

In  view  of  Const,  art.  9.  |  1,  Greater  New 
Tork  Charter,  SS  1061,  1062,  1068,  1091,  1543, 
held,  that  board  of  education  cotild  not  make  ar^ 
bitrary  and  capricious  deduction  of  1/2  b  of 
month's  salary  for  day's  absence  from  salary  of 
teaciier  paid  an  annual  aalary. — Id. 

Const,  art.  9,  i  1.  Greater  New  York  Charter, 
»  1061.  1062,  1066,  1091,  1543.  did  not  T«flt 
Mard  oiF  edaeatkm  with  power  hf  abaenoe  de- 
duction by  law  or  otherwlae.  to  cbtngft  nature 
of  teadier'a  employment,  and  conrert  her  year- 
ly salary  into  per  diem  or  monthly  one.— Id. 

Greater  New  York  Charter,  i  1092.  as  previ- 
oMsh  embodied  in  section  1083,  c.  378,  Laws 
1897.  requiring  dedaetlons  from  teacher's  salary 
to  be  used  to  create  pension  fund  for  retired 
teachers,  was  repealed  by  Laws  1905,  c.  661,  and 
no  loDiter  constitutes  authority  for  deduction  per 
day  of  absence  of  i/t«  of  month's  pay.— Id. 

A  statutory  contract  oi  emplo^ent  for  fixed 
salary  l>etweea  board  of  education  and  teacher 
cannot  be  Increaaed  <x  decreased  by  either  par- 
ty.—Id. 

SEPARATE  ESTATE. 

See  Haiband  and  Wift.  •a>161. 

SERVANTS. 

See  Master  and  Serrant 

SERVICE. 

See  Process,  <C3119. 

SET-OFF  AND  COUNTERCLAIM. 

See  Eminent  Dtmtaiu,  <=b14S  i  Mniddpal  Cor- 
porations, «s>396. 

XL  KVBJSCrr-lIATTEB. 

«s64(l)  (N.T.Snp.)  Ib  prlndpal'a  actloii  t6 
recover  commlssloDS  paid  agent  tta  purchasing 

machinery,  and  excess  payment,  on  account  01 
his  fraud,  agent  held  entitled  to  counterclaim 
for  amounts  paid  by  him  for  other  machinery 
purchased  and  not  repaid.— Paroquette  Record 
Mfg.  Go.  T.  PfaS,  161  N.  Y.  S.  695. 

SETTLEMENT. 

See  Accord  and  Satisfaction;  Compromise  and 
Settieraent;  Executors  and  Administrators, 
^»489-499;  Payment;  Release. 

SHERIFFS  AND  CONSTABLES. 

m.  POWERS.  PtTTIES,  AND  IJABH.. 
ITIES. 

4=9)  14  (N.Y.Sup.)  If  chattel  mortgages  on  mo- 
'  torboat  were  void  as  to  judgment  creditors  from 
time  they  secured  lien  by  levy,  deputy  sheriff, 
acting  for  them  in  enforcing  lien  of  tndr  exe- 
cution, cannot  be  held  liable  by  mortgagees.-^ 
£1118  V.  Rickett.  164  N.  Y.  S.  24^ 


SHIPPIN& 

H.  TITIiB. 

«C933  (N.Y.Sup.)  Recording  of  cbattel  mortgag- 
es on  enrolled  and  licensed  mot(»iioat  or  vessel 
of  United  States  In  town  clerk's  office  was  inef- 
fectual to  give  mortgages  validity  as  uain^r 
execution  creditor,  under  Rev.  St.  U.  S.  f  419- 
(U.  S.  Comp.  St.  1913,  |  7778).— Ellis  t.  Bickett. 
164  N.  Y.  S.  243. 

Under  Rev.  St  U.  S.  f  4192  (U.  S.  Oomp.  St 
1913,  S  7778).  mortgsges  on  motorboat,  vessel 
of  United  States,  recorded  only  with  clerk  of 
town  of  owner's  residence,  JMd  void  as  aniiost 
lien  of  execatimi,  which  attached  on  deiivery 
to  sheriff  and  before  levy  by  Code  Civ.  Proc  I 
1406,  thoogh  mortgagees  attended  aale  on  exe- 
cution and  aotiflsd  aU  penona  of  tirair  nortgag- 
es.— Id. 

SILENCE. 

See  Estoppel.  <8=>95. 

SUNDER. 

See  Ubd  and  Slander. 

SLEEPING  CARS. 

See  CarrierB.  «=>413. 

SODA  WATER. 

See  Negligence,  ^136. 

SPECIFIC  PERFORMANCE 

n.  OOXTBAOTS  BXfFOBOEABXa. 

i3.M<1  (N.  Y.  Sup.)  Payments  made  by  defend- 
ants pursuant  to  terms  of  orsl  agreemmt  for  ex- 
tension of  time  of  payment  of  balance  dup  on 
mortgage,  retained  by  plaintiff,  did  not  entitle 
defendants  to  invoke  doctrine  of  equitable  es- 
toppel and  ask  for  specific  perfomianee  of  agree- 
ment—WilUamsbuigb  City  Fire  lu,  Co.  v. 
Lichtenstein,  164  N.  Y.  S.  345. 

SPIRITUOUS  LIQUORS. 

Sm  Intoxleating  Llqnon. 

STARE  DECISIS. 

See  Coarts,  «=300-97. 

STATEMENT. 

See  SabmiNicm  of  Ccmtxorenjr. 

STATES, 

IIZ.  PBOPEB.TT.  CONTRACTS.  JUfV 

UABUcraES.  j 

ig=:>l08</2  (N.Y.Sup.)  Under  Canal  Law.  1 14.1 
relating  to  compensation  of  employfia,  UibtHfr  i 
not  required  to  bring  action  each  month,  h 
may  allow  compensation  to  accumnlate  a 
bring  an  acdon  for  full  amount  if  instituted  witi 
in  30  days  after  ccnnpletion  of  labor. — RroDni 
V.  New  England  Equitable  Ina.  Oob,  164  N. 
S.  8ia 

VI.  ACTIONS. 

«=»  191(1)  (N.Y.)  No  action  may  "be  bronrt 
against  state  savp  by  its  consent,  and  no  b<.>^ii 
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-  officer  maf  sabmlt  a  ccntroVenr  wUdi  mu 
suit  in  a  money  judnnant  aiainn  atata  whlu 
ay  not  itseU  be  aued.— Metropolitan  Truat  C!o. 

City  of  New  York  t.  State  Board  of  Tax 
om'ra  of  New  Yoik.  116  N.  B.  1000,  220  M.  Y. 

STATIOMS. 

»  Bailroada,  «=s>S8. 

STATUTE  OF  FRAUDS. 

w  Fraodi^  Statate  ol 

STATUTE  OF  LIMITATIONS. 

se  limitation  of  ActtonB. 

STATUTES. 

ee  CoDstitational  Law. 

or  Btatutee  relation  to  i)artica]Br  BObjecta,  see 
the  varioua  specific  topics. 

I.  BNAOTMENT,  ^QITIHTES,  AND 

=>64(1)  (N.Y.)  Where  aiogle  section  of  stat- 
:e  attempts  or  purports  to  cover  two  distinct 
assefl  of  cases,  one  dass  properly  and  other 
ipri^rly,  it  may  be  upheld  as  to  class  which 
mstituti(»a]]y  may  be  thus  covered,  even 
loush  condemned  as  to  other.— Robert  Dollar 
o.  V.  C^oadian  Car  &  Foundry  C!o.,  115  N. 
.  711.  220  N.  Y.  270. 

=>64(7)  (N.Y.)  Code  Civ.  Proc.  |  432.  subd.  1, 
not  statute  where  flcheme  of  legislation  is  ao 
itire  that  Lcfisiature  would  not  have  legialat- 
I  concerning  foreign  corporations  doing  busi- 
iss  in  state  if  it  could  not  have  legislated  con- 
-rninK  foreign  corporations  not  doing  business 
state,  ao  uiat  invalidity  of  statute  as  to  lat- 
r  class  of  corporations  does  not  render  it  in- 
ilid  as  to  first  class. — Robert  Dollar  Co.  v. 
anadian  Car  &  Foundry  Co.,  115  N.  E.  711, 
^0  N.  Y.  270. 

.  REPEAL,    SUSPENSION,  EXPIRA- 
TION, AND  RETITAX.. 

=  161(3)  (N.Y.Sur.)  In  view  of   Code  Civ. 
roc.  S  942,  the  statute  itself  or  an  official  copy 
the  beet  and  only  competent  evidence  of  its 
rovisions.— In  re  Crum,  164  N.  Y.  S.  140. 

VI.  OONBTRtTOnON  AND  OPERA. 
TION. 

rA)  Genera]  Rnlca  ot  OoBstraetlOM. 

=»I8I(2)  (N.Y.Sup.)  Statute  must  be  contru- 
1  so  as  not  to  promote  lajustice. — In  re  Nnnel, 
54  N.  Y.  S.  841. 

=»IB8  (N.YJfan.Ct)  Terms  need  in  statutes 
re  employed  in  sense  in  which  they  are  defined 
1  Statutory  Gonstmction  Law,  unless  specific 
atute  under  iDvestieatlon  contains  express  pro- 
siou  to  contrary. — Oiucksman  v.  Board  of  Edu- 
ition  of  City  of  New  York.  164  N.  Y.  S.  351. 
Words  and  phrases  in  statute  must  be  deemed 
I  have  been  used  In  usual  and  ordinary  sense, 
oleaa  contrary  appears  from  context,  or  unless 
ley  are  defined  by  Statutory  Construction  Law. 
-Id. 


«a>IM  (N.Y.3ap.)  In  construlDtf  statutes, 
wtffds,  however  eeneral,  may  be  limited  with 
respect  to  the  autnect-matter  in  r^don  to  which 
they  are  uaed.~Pardy  r,  Bocnnhower  Grocery 
Ga.  164  N.  Y.  S.  776. 

(B)  PartioBlar.  ClMsaa  mt  Statates. 

^=»24l(l)  (N.Y.Sup.)  In  actions  to  recover  pen* 
alties,  any  doubt  concerning  the  meaning  of  the 
statute  should  be  resolved  in  favor  of  the  defend- 
ants; but,  where  the  language  is  plain,  the  court 
must  fiva  it  ita  natural  and  appropriate  intei^ 
pretatfon.— People  v.  Lang,  164  N.  Y.  S.  ff. 
«=>24f(2)  (N.Y.Sup.)  Courts  should  give  San- 
itary Code,  whose  purpose  is  to  protect  health 
of  people,  liberal  conatriictioD.— Mannix  v.  Froet, 
l«i  N.  Y.  S.  lOSO. 

STATUTES  CONSTRUED. 

CONSTITtmON. 

Art.  1,  I  6—164  N.  Y.  S.  851. 

Art.  1,  I  7-164  N.  Y.  S.  537. 

Art.  6,  I  9-164  N.  Y.  S.  1042. 

Art  6,  f  2-164  N.  Y.  S.  336. 

Art.  6, 1 9—115  N.  B.  983.  230  N.  Y.  891. 

Art.  7,  I  7—164  N.  Y.  S.  430,  915. 

Art.  a  1  10—115  N.  B.  OeS.  220  N.  Y.  387. 

Art.  0,  i  1—104  N.  Y.  8.  SBL 

■     CODE  OF  CIVIL  PROCEDURE. 

§  191,  subsec.  4—115  N.  E.  998,  220  N.  Y.  891. 

i  251-164  N.  Y.  S.  86. 

1  388—164  N.  Y.  S.  626. 

9  424r-164  N.  Y.  S.  515. 

«  432-115  N.  E.  915,  220  N.  Y.  259. 

§  482,  subsec.  1—115  N.  E.  711,  220  N.  Y.  270; 

115  N.  E.  915,  220  N.  Y.  259. 
I  432,  subaec.  3-115  N.  B.  916l  220  H.  Y.  2C0. 
I  449—164  N.  Y.  S.  105. 

452—115  N.  E.  T15. 

481—164  N.  Y.  S.  23. 

484-164  N.  Y.  S.  403. 

501—164  X.  Y.  S.  1007. 
:  724—164  N.  Y.  S.  307,  87a 
if  731-734^164  N.  Y.  S.  28. 

768—164  N.  Y.  S.  788. 

808—164  N.  Y.  S.  529. 

819—164  N.  Y.  S.  lOOT.  ■ 

942-164  N.  Y.  S.  149. 
§  970,  9T4r-llfi  N.  K.  S08.  220  N.  T.  891. 

988,  subsec.  2—164  N.  Y.  S.  838. 

987.  subsec.  3-164  N.  Y.  S.  047. 

999-164  N.  Y.  S.  388,  665,  707. 

1018-164  N,  Y.  S.  380. 

1237-115  N.  E.  719,  220  N.  Y.  820. 

1279-115  N.  E.  1000,  220  N.  Y.  844. 
I  1296, 1316—115  N.  E.  1001,  220  N.  Y.  S6S. 
I  1338-115  N.  R  704.  220  N.  Y.  301;  115  N. 
E.  no,  220  N.  Y.  320. 

1848-164  N.  Y.  S.  838. 

1891—164  N.  Y.  S.  86,  756,  877. 

1405-164  N.  Y.  S.  243. 

1742-  164  N.  Y.  S.  1037. 

1743-  164  N.  Y.  S.  112,  1037. 
1780-115  N.  E.  915,  220  N.  Y.  259;  164  N. 

Y.  S.  800. 

i  1780.  subsec  4-116  N.  E.  &1&,  220  N.  Y. 
250:  104  X.  Y.  S.  258. 
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1008—164  N.  T.  S.  748. 
191&-164  N.  T.  S.  533; 
2011-164  N.  T.  S.  987. 
2129,  2133.  2137— 1«4  -V.  T.  S.  862. 
2350,  2354— m  X.  T.  S.  15. 
2433,  2435.  2436-164  N.  Y.  S.  419. 
2457—164  N.  Y.  S.  730. 
2463—164  N.  Y.  S.  419. 
2604—164  N.  Y.  S.  209. 
S  2891,  2036—164  N.  Y.  S.  1021. 
3063—164  N.  Y.  S.  349. 
3247—116  N.  K.  719.  220  K.  Y.  32a 
3263-164  N.  T.  S.  433.  702. 
3343.  nibsec  10-164  N.  Y.  S.  370. 
337S-164  N.  Y.  S.  9. 

Code  of  Civa  Procedure.   S|  2472-2771,  « 
Amended  and  Renumbered  in  1914 
(Surrogate's  Code), 

is  2486,  2490-164  N.  Y.  S.  143. 
2510-164  N.  Y.  S.  143. 
2514-164  N.  Y.  S.  745.  929,  930. 
2569—115  N.  E.  906,  220  N.  T.  373;  164  N. 
T.  S.  209,  590. 

§  2560,  subsec.  4-164  N.  Y.  S.  209.   

I  2560,  aabaec.  7—115  N.  E.  095.  220  N.  Y.  373. 
I  2570-115  -N.  E.  99S,  220  N.  Y.  873;  164  N. 

Y.  S.  209. 
8  2571—164  N.  Y.  S.  209. 
g  2620—164  N.  Y.  S.  143.  . 
I  2650—164  N.  Y.  S.  97. 
§  2057—164  N.  Y.  S.  745. 
I  2670—164  N.  Y.  S.  590. 
I  26&S— 164  N.  Y.  S.  1014. 
I  2753,  subsec.  6-164  N.  Y.  S.  4ffi!. 
I  2768-164  N.  Y.  S.  500. 

CODE  OF  CRIMINAL  PBOCBDUBH. 

i221b-116  N,  a  1004.  „  
383-116  N.  n.  987,  220  N.  Y.  389. 
48&-164  N.  Y.  S.  98T.  .   
627—116  N.  E.  887,  220  N.  T.  390. 

CONSOLIDATED  LAWS. 

AoElcut-TUBAL  Law  (Ch.  1). 

It  30-164  N.  Y.  S.  775.  „ 
I  70.  Amended  by  Laws  1912,  ch.  26—164  N. 

H  220/222-^164  N,  T.  S.  90a 

Banking  Law  (Ch.  2). 
f  293,  subsec.  4  added  b;  Laws  1914,  ch.  369— 
164  N.  Y.  S.  162. 

Canal  Law  (C^  6). 
f  146-164  N.  Y.  S.  810. 

Oivit.  Service  Law  (Ch.  7). 

21—  164  N.  Y.  S.  1042. 

22- 164  N.  Y.  S.  511,  663,  1042. 

CONSEEVATION  LAW  (OH.  65). 

Ch.  65—164  X.  Y.  S.  904. 
I  1S5  added  by  Laws  1912,  cb.  318-164  N.  Y. 
S.  773. 

Decedent  Estate  Law  (Ch.  13). 

} 17— 115  N.  E.  989.  220  N.  Y.  326. 
19-164  N.  Y.  S.  801. 


}4T-^1X5  N.  B.  988.  ^      T  326. 
88»  rabMC  &-1&4  N.  Y.  S.  148. 

Ehfloters*  LiABHiirr  Act, 
-See  IlBbor  Law.  ff  200-2M. 

FoBEST,  Fish,  and  Game  Law  (Ch.  19). 
f  36  et  0eq^l64  N.  Y.  S.  126. 

Gbnebal  BntiNBSS  I<aw  (Oh.  SO). 

I  840-164  N.  Y.  S.  TOQl 

ii  340-846-164  N.  Y.  S.  336. 

Genibal  Conbtkuctioh  Law  (Ch,  22).  ; 
Ii   48.  100—115  N.  E.  888,  220  N.  Y.  337. 

Genebal  CoBpoSATroN  Xd.w  (Ch.  23i. 

S  15—115  N.  E.  914,  220  N.  Y.  SIS:  IM  X-  B 
915,  220  N.  X.  259;  16J  N.  Y.  S.  308. 

8S  90.  01-164  N.  Y.  S.  282. 

i  Ola  added  by  Laws  1913,  eh.  633— lOf  X.  I 
S  282 

§  321—164  N.  Y.  S.  17& 

Genbrax.  Municipal  Law  (Oh.  24). 
i  206.  Ameoded  bv  Lows  1914,  di.  400-11.'  .V 
E.  988,  220  N.  Y.  337. 

Highway  Law  (Oh.  2S). 

I  68a  added  by  Laws  1810,  ch.  701—161  N.  T. 
S.  218. 

Inbvbancb  Law  (Ch.  28). 

I  66  added  by  Iawb  1911,  ch.  416-164  N-  T 

S.  "253. 

H  204-230-116  N.  E.  1001,  220  N.  Y.  363. 

JmiiciABT  Law  (C!h.  8(0.  ' 
I  477—164  N.  Y.  S.  800. 

Labor  Law  (Ch.  31). 

I  2-164  N.  Y.  S.  94a 
I  16-164  N.  Y.  8.  622. 
I  79b  added  by  Laws  1914.  cb.  182-10<  >.  I 
S.  603. 

i78b,  snbaec.  1—164  N.  Y.  S.  608. 
84.  Amendpd  hj  Laws  1816,  ch.  663-lM> 

Y.  S.  603. 

81  200-204—164  N.  Y.  S.  287.  .  , 

i  -^tSa  added  by  Laws  1910,  dL  3S2— IISX^ 
704,  220  N.  Y.  290: 

Lien  Law  (Ciff.  33). 

} I 2-164  N.  Y.  S.  421.  6S9. 
9,  subsec.  1—164  N.  Y.  S.  42L 
li^-164  N.  Y.  S.  421,  1013. 
17,  23-164  N.  Y.  S.  421. 
64-115  N.  E.  883.  220  N.  T.  SSL 
66-164  N.  Y.  S.  421. 

LiQUoa  Tax  Law  (Oh.  84). 
f  28-164  !N.  Y.  S.  968. 

Neootiabue  Instbubbnts  Lav  (Cb.  SS' 

S  35—164  N.  Y.  S.  219. 

il  91.  84.  08-104  N.  Y.  S.  136. 

I  142-164  N.  Y.  S.  76. 
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Peitai:.  hiir  (Ck.  40X 

I  440-164  N.  T,  S.  168. 
I  1530-164  N.  T.  S.  181- 

E  1897.   Amended  by  Laws  IfflO,  ch.  S90-1LS 

r^.  E.  515,  220  N.  Y.  123. 
(  1898-115  N.  B.  518.  220  N.  T.  123. 
1  2211—115  N.  E.  716,  220  N.  T,  m 

Pebsonat.  Pbopextt  Law  (C^  41). 

119-164  N.  T.  S.  597. 
2.1-lfi4  N.  Y.  S.  990. 
{»-ltt4  N.  T.  S.  229.  703. 
66-164  N.  Y.  S.  229. 
i  85,  Bubsec.  2  added  by  Laws  1911,  ch.  571,  S 

1-164  N.  Y.  S.  201.  415. 
E  85,  Bubsec.  3  added  by  Laws  1911,  ch.  071,  | 

1-164  N.  Y.  S.  415. 
M  86,  126  added  by  Laws  1011.  ch.  671,  i  1- 

164  N.  Y.  S.  583. 
S  130  added  by  Laws  1911,  ch.  571,  S  1—164  N. 
Y.  S.  377. 

i  148  added  by  Laws  1911,  ch.  671.  1  1-164 

N.  Y.  S.  683. 
I  14S.  Bubsecs,  2,  3  added  by  Laws  Ull.  ch. 

571,  j  1—164  N.  Y.  S.  583. 

PcBLio  Hkalth  Law  (Ch.  45). 
[  160-164  H.  T.  S.  846. 

^BLfc  Service  Commissions  Law  (Oh.  48). 
[  49,  subsec.  7—164  N.  Y.  S.  226. 

Bazlboad  Law  (Oh.  40). 
i  94—164  N.  T.  S.  8ia 

;  &&:  Amended  by  Laws  1018,  ch.  354-104  N. 

Y.  S.  310. 
if  140-155— IM  N.  Y.  S.  972. 
i  171—115  N.  E.  759,  220  N.  Y.  284. 
175—164  N.  Y.  S,  972. 

Keal  Propbbtt  Law  (On.  50). 

43—164  N.  Y.  S.  934. 
94-164  N.  Y.  S.  785. 
^59-164  N.  Y.  S.  508. 
291—164  N.  Y.  S.  198. 

8al»9  of  Goods  Act. 

See  Personal  Property  Lew. 

Second  Class  Oims  Law  (Ch.  53). 
i  142,  242,  260,  251—164  N.  T.  S.  838. 

Stock  Cobfobation  Law  {Cn.  00). 

E  16,  17—164  N.  Y.  S.  17a 
29-164  N.  Y.  S.  282. 
52—164  M.  Y.  S.  626. 
66—164  N.  Y.  S.  370. 

Tax  Law  (Oh.  60). 

181—115  N.  E.  914.  220  N.  T.  318. 

220-164  N.  Y.  S.  1063- 

220,  Bubsec.  4-164  N.  Y.  S.  006. 

221a  added  by  Taws  1011,  cb.  732—164  N.  T. 

S.  083. 
227—164  N.  Y.  S.  742. 

243.    Amwded  by  Laws  1016,  ch.  661—164 

K.  Y.  S.  10^ 
201—164  K.  Y.  S.  062. 


TsANBPEB  Tax  Law. 
See  Tax  Law,  {§  220-246. 

Transportation  Oobpobations  IcAw  (Ch.  63). 
S  104-164  N.  Y,  S,  170. 

Wowcmen's  Compensation  Law  (Oh.  67). 

Ch.  67—164  N.  Y.  S.  906,  910. 
1  2,  group  8—164  N.  Y.  S.  999. 
1  2,  group  10-164  N.  Y.  S.  767. 
S  2,  group  16—164  N.  Y.  S.  793. 

2,  groups  29,  30.  33,  34—104  N.  Y.  S.  775. 

2,  group  41—164  N.  Y.  S.  1023. 

2,  group  42—164  N.  Y.  S.  793. 

3.  subsec  4—164  N.  Y.  8.  1023. 
3,  subsec  7— IW  N.  T.  S.  767. 
11—164  N.  Y.  S.  790. 

14—  164  N.  Y.  S.  990. 
21-164  N.  Y.  S.  006. 
52—164  N.  T.  S.  700. 

CITY  CHARTERS. 

Brooklyn.  Laws  1888,  ch.  58^164  N.  T.  S.  2. 
Fulton,  S  119.    I^ws  1902,  ch.  63-115  N.  E. 

998,  220  N.  Y.  337. 
Greater  New  York,  j  56.   Laws  1901,  ch.  466— 

164  N.  Y.  S.  1042. 
Greater  New  York.  8  149.   Laws  1901,  ch.  466. 

Amended  by  Laws  1012,  ch.  398—164  N. 

Y.  S.  361. 

Greater  New  York,  S  226.   Iaws  1901,  ch.  466 

—164  N.  Y.  8.  1042. 
Greater  New  York,  J  261.   Laws  1901,  di.  466 

-164  N.  Y.  B:  675. 
Greater  New  York,  i  920.   laws  1001,  ch.  460 

—164  N.  Y.  S.  616. 
Greater  New  York,  j  990.   Laws  1901,  ch.  466 

—164  N.  Y.  S.  44. 
Greater  New  York,  1  1002.    Laws  1001.  ch. 

466—164  N.  Y.  S.  867. 
Greater  New  York,  B  1021..   Laws  1001.  ch. 

466-164  N.  Y.  S.  616. 
Greater  New  York,  §§  1061,  1062.  1068.  Iawb 

1901,  ch.  466—164  N.  Y.  S.  851. 
Greater  New  York,  t  1083.    Laws  1807,  dl. 

378—164  N.  Y.  S.  351. 
Greater  New  York,  §  1091.   Laws  1901,  ch.  466 

—164  N.  Y.  8.  351. 
Greater  New  Ycnrk,  J  1091.  Laws  1001,  ch.  466. 

Amended  by  ]Uws  1011,  di.  002—164  K. 

Y.  S.  851. 

Greater  New  York,  11002.  Iaws  1001,  ch.  466: 
Repealed  by  Laws  1006,  cb.  661—164  N. 
Y.  S.  861. 

OreBter  New  York,  1 1643.  Iaws  1001,  ch.  466 
—164  N.  Y.  S.  336,  861. 

ttocbester,  »  111,  121.  Laws  1007,  ch.  755- 
164  N.  Y.  S.  272. 

Rochester.  S  446.  Iaws  1007.  ch.  756.  Amend- 
ed by  Laws  1011,  ch.  884-164  N.  Y.  S. 
272. 

MiUNIOIPAL  COURT  CODE. 
(Laws  1915,  ch,  270.) 

6,  Hubsecs.  1,  7—164  N.  Y.  S.  370. 

7.  subsec  8—164  N.  Y.  S.  139. 

15-  164  N.  Y.  S.  28. 

17,  subsecB.  1,  6—164  N.  Y.  8.  130. 
27—164  N.  Y.  S.  106. 
I  70-77—164  N.  Y.  S.  220. 
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Sl-164  N.  T.  8.  28,  692, 

06-164  N.  Y.  S.  6&1. 

125—164  N.  Y.  S.  184. 

12»,  subsec.  4—164  N.  Y.  S.  120,  822. 

154—164  N.  T.  S,  224. 

154,  subsec.  S— 164  N.  T.  S.  23,  120. 
f  155—164  N.  Y.  S.  m 
I  161,  Bobaec.  3—164  N.  Y.  S.  822. 
1  165-164  N.  Y.  &  60& 

LAWS. 

1848,  ch.  319,  I  6.   Amended  b7  Laws  1908,  cb, 

623-164  N.  Y.  S.  901. 
1878,  cb.  364.   Amended  by  I^ws  1886,  cb.  022 ; 

Laws  1888,  ch.  583;  Laws  1889,  ch.  25&~ 

164  N.  Y.  S.  2. 
1882,  cb.  410,  i  1458-m  N.  Y.  S.  578. 
1884,  ch.  252-115  N.  E.  759,  220  N,  Y.  284; 

164  N.  Y.  S.  972. 
1884,  cb.  252,  5«  7,  8,  18-164  N.  Y.  8.  972. 
1886,  cb.  622-164  N.  Y.  S.  2. 

1888.  cb.  583—164  N.  Y.  S.  2. 

1889,  cb.  255—164  N.  Y.  S.  2. 
1882,  cb.  542-164  N.  Y.  S.  616. 
A892.  cb.  676^  S  96—164  N.  Y.  S.  972. 
1893,  ch.  701—164  N.  Y.  S.  149. 

1895,  Cb.  460-164  N.  Y.  S.  112. 
1897,  ch.  378-164  N.  Y;  8.  867. 
1897,  ch.  378,  1  1083—164  N.  Y.  S.  851, 
1900,  cb.  170-164  N.  Y.  S.  430. 

1900,  ch.  170,  i  6—164  "S.  Y.  8.  480. 

1901.  ch.  466.  I  56-164  N.  Y.  S.  1042. 

1901,  cb.  466, 1  149.    Amended  bj  Laws  1912, 

cb.  398-164  N.  Y.  S.  351. 
1901,  ch.  466,  J  226-164-  N.  Y.  8.  1042. 
1901,  ch.  466,  i  261-164  N.  Y.  8.  676. 
1901,  ch.  466,  I  920-104  N.  Y.  8.  616. 
1901,  ch.  466,  I  988.    Amended  by  191&, 

cb.  606.  S  1-164  N.  Y.  S.  811. 
1901,  ch.  460,  I  990-164  N.  Y.  S.  44. 
1901,  di.  466,  I  1002-164  X.  Y.  S.  867. 
1901,  ch.  466.  I  1021— IW  N.  Y.  8.  616. 
1901,  ch.  466.  «■  1061,  1062,  1068,  1001—164 

N.  Y.  S.  861. 
1901,  ch.  466,  S  1091.   Amended  by  Laws  1911, 

ch.  902—104  "X.  Y.  R.  351. 
1901,  ch.  466,  §  1092.   lUipoalpd  by  Laws  1905, 

Cb.  601-164  N.  Y.  S.  ^51. 
1901,  ch.  466,  i  1543—161  N.  Y.  8.  336,  351. 

1901,  cb.  580-104  X.  Y.  8.  689. 

1902,  eh.  63,  §  119-115  N.  E.  998,  220  N.  Y. 
337. 

1903,  cb.  623—164  X.  Y.  S.  901. 
1905.  cb.  661-1&4  N.  Y.  8.  ^m. 

1907.  ch.  755.  S§  HI,  121— HW  N.  Y.  S.  272. 
1907,  cb.  755,  §  446.    Amendt^l  by  Laws  1911, 

cb.  384—164  N.  Y.  S.  272. 
1910,  cb.  140  (8  72  added  by  I^ws  1913,  ch. 

292)-164  N.  Y.  S.  305. 
1910,  cb.  352—115  N.  E.  701.  220  N.  Y.  299. 

1910,  cb.  701-164  N.  Y.  S.  213. 

1911,  ch.  381— 1(W  N.  Y.  R.  272. 

1011,  ch.  41C— KM  X.  Y.  S.  253. 
1911,  cb.  455-164  N.  Y.  S.  44. 

1911,  ch.  571,  g  1-164  N.  Y.  8.  201,  377,  415, 
583 

1911,  cb.'  732-164  X.  Y.  S.  933. 

1911,  ch.  902-164  N.  Y.  S.  851. 

1912,  ch.  26-164  N.  Y.  S.  6. 

1012,  di.  818—164      Y.  S.  773. 
L912,  ch.  398-164  N.  Y.  S.  351. 

1913,  ch.  292-164  N.  Y.  8.  306. 


1913, 
1913. 
1914, 
1914, 
1914, 
1915, 

1915, 
1915, 
1915, 

1915, 
1915, 
1915, 
1915, 
1915, 
1915, 

1915, 
1915, 

1915, 
1915, 

1915, 

1915, 
1915, 
1915, 
191,^. 
1916. 
1916» 


ch.  354-l««  N.  T.  8.  810. 
ch.  633—164  N.  Y.  8.  282. 
ch.  182—164  N.  Y.  8.  803, 
ch.  369—164  X.  Y.  S.  162. 
ch.  400-115  X.  E.  996,  220  N.  T.  3.^7. 
ch.  279,  i  6,  subBecs.  1,  7-164  N.  Y.  S. 
370. 

cb.  279.  f  7,  Bubsec  3-164  N.  X.  S.  irS. 
ch.  279,  i  15-164  N.  Y.  8.  28. 
cb.  279,  I  17,  subsecs.  1,  6—164  K.  X.  S. 
139. 

i  27—164  N.  Y.  8.  105. 
I  70-77—164  X.  Y.  S.  229. 
I  81—164  X.  Y.  6.  28.  682. 
96—164  X.  Y.  8.  est. 
i  12S— 104  X.  Y.  8.  1S4. 
i  129.  anbaec.  4—164  N. 


X.  s. 


ch.  279, 

cb.  279, 

ch.  279, 

cb.  279, 

ch.  279, 

ch.  279, 
120,  822. 

ch.  279.  f  154—164  N.  Y.  S.  224. 

cb.  279,  i  154,  subsec.  8-164  N.  X.  S. 
23,  120. 

cb.  279.  5  155-164  N.  Y.  8.  120. 
ch.  279,  f  161,  subsec.  3—164  N.  Y.  S. 
822. 

ch.  279,  f  165-164  N.  Y.  8.  608. 
ch.  390-115  X.  E.  515,  220  N.  Y.  123. 
cb.  606,  I  988-164  X.  Y.  S.  841. 
ch.  606,  H  992,  994—164  X.  Y.  S.  637. 
ch.  663—164  N;  Y.  S.  603. 
ch.  651—164  N.  Y.  8.  1063. 
cb.  601— UM  X.  Y.  8.  3801 


STAY. 

See  Action,  «b»68,  69t. 

STENOGRAPHERS. 

8ee  Oriminal  Law.  «e3>531;  Matter  and  StTW^ 
ant.  ^72. 

STOCK. 

See  Corporations.  «=>152. 

STOCKHOLDERS. 

See  Oorpwationa,  «s3l82, 189. 

STREET  RAILROADS. 

I.  EBTABLISHXEITT.  CONSTRUC- 
TION, AND  MAKNTENANGE. 

<3=s>36  (X.Y.)  Poles  of  street  railroad,  if  plac«a 
end  maintained  with  due  regRn)  for  public  ufe- 
ty,  are  not  unlawful  obstructions  of^stretit.  but 
obstructions  incideutAl  to  road's  exercise  of 
right,  under  Laws  1884,  c.  252.  to  operate  by 
electricity,  nnd  railroad,  in  absence  of  com- 
mand of  municipal  authorities  could  place 
where  it  desired  in  street,  so  limg  as  it  aratM 
iinreasonable  and  unnecesaarjr  danger  to  trav* 
elers.— Stern  t.  International  Ry.  Ca,  115  N. 
F3.  759,  220  N.  Y.  284. 

«s>40  <N.Y.)  Thoogh  dtr  could  not  comptl 
street  railroad  to  relocate  trades,  location  V- 

ing  of  substance  of  franchise,  it  eoald  conpri 
relocation  of  poles  placed  in  caiter  of  stiwt- 
Stern  t.  International  Ry.  Co.,  115  M.  B.  To^ 
220  N.  Y.  284. 

<-j4<  (N.Y.)  Where  street  railroad  channd 
from  horse  to  electric  poww.  pursuant  to  Ijiri 
18S4,  c.  2S2,  and  municipality  did  not  deairnste 
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location  of  poles,  It  couM  place  them  m  It 
ihose  in  highway,  but  If  it  chose  position  so  dan- 
i:erous  and  danger  was  so  needlesa  that  choice 
gras  unreawmable,  it  and  city  were  charged  with 
liability  for  injuries  resnttlng.— Stem  'v.  In- 
ernatioDal  Rj,  Co.,  115  N.  E.  75»,  220  N.  X. 
!S4. 

B=>47  (N.Y.)  Under  Railroad  Law,  •  171,  con- 
tent of  prc^rty  owners  to  dectrincation  of 
(treet  railroad  using  horse  power  must  be  pre- 
•umed  after  approximately  25  Tears  of  acaaies- 
?ence.— Stern  v.  International  Ry.  Co.,  116  N.  E. 
■59,  220  N.  T.  284. 

B=»57(8)  (N.Y.)  In  action  against  street  rail- 
-oad  and  others  for  Injuries  when  automobile 
iollided  with  dectric  wire  pole  of  railroad, 
vhcther  location  of  polea  in  center  of  street,  with 
changes  in  conditions  of  trarel  since  they  were 
■stablished,  bad  become  menace  to  travel  held 
'or  the  jary, — Stem  v.  International  Ry.  Oo.,  IIS 
S-.  E.  750,  220  N.  T.  284. 

EI.  ItEfi1II.ATI01f  AHD  OPEKATIOX. 

S=»69  (N.T.Sup.)  tTnder  Railroad  Law,  (  175, 
nacted  May  IS,  1802,  as  section  95  and  Laws 
.884.  e.  2S2,  IS  7,  8,  IS,  railroad  taking  over 
'harteni  issued  prior  to  held  not  liable  for 
TOSS  receipts  tax.— City  of  New  York  v.  Brook- 
yn,  O.  C.  ft  S.  R.  Co.,  1«4  N.  T.  S.  972. 

T'nder  Railroad  Law,  {  ITS,  enacted  May  18, 
802.  as  section  06,  and  Laws  1884,  c  2&2,  H 
'.  S,  18,  street  railroad  taking  franchises  Issned 
icfore  1802  acquired  vested  interest  wUch  was 
inassailable,  so  that  It  ooald  not  tltereafccr  be 
oade  liaUe  for  the  gross  receipts  tax.— Id. 

Street  railroad  held  not  liable  for  groaa  re- 
«ipt8  tax  on  theory  that  all  doabta  as  to  con- 
itmction  of  taxiag  statute  are  to  be  resolved 
n  favor  of  taxpayer.— Id. 

TTnder  Railroad  Law,  g  175,  enacted  May  18, 
.802,  as  section  96,  street  railroad  which  oper- 
ited  in  Brooklyn  but  ran  Its  cars  over  the  East 
iliver  bridges  to  Manhattan-  hM  not  to  have 
ubjected  itself,  to  payment  of  gross  receipts 
ax,  under  laws  1884,  a  2S2,  or  Railroad  Law, 
irt  4.— Id. 

S=»II4(2)  (N.Y.Sup.)  In  personal  injory  ac- 
ion,  where  defendant  denied  operation  of  street 
ailway,  plaintllE  cannot  recover  where  evi- 
lence  fails  to  show  sach  operation,  or  to  con- 
lect  defendant  with  the  Injury.— Linett  t.  Sea 
Seach  Ry.  Co.,  164  N.  T.  S.  IflQO. 

STREETS. 

iee  Municipal  Corporations,  4E=»661-706. 

SUBMISSION  OF  CONTROVERSY. 

ps>3  (N.Y.)  Under  Code  Olv.  Proc.  f  1279,  held 
hat  Bubmlssion  of  controversy  between  a  tax- 
>ayer  and  state  tax  officials  was  unanthorized, 
.s  state  made  no  provision  for  suit,  and  as  ab- 
tract  questions  of  law  cannot  be  sulnnltted.— 
iletroppHtan  Trust  Co.  of  Citv  of  New  York  v. 
itate  Board  of  Tax  Oom'm  of  New  Ywk,  US  M. 
3.  1000,  220  If.  Y.  344. 

SUBROGATION. 

iee  Bankruptcy.  «=»316. 


See  Action. 


SUIT. 
SUMMONS. 


See  Process. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Esecation,  «s»88(M06. 

SURETYSHIP. 

See  Prificipal  and  Surety. 

SURGEONS. 

Hea  Physldans  and  Surgeons. 

SURVIVORSHIP. 

See  Death.  «b>6. 

SUSPENSION. 

See  Insurance,  ^b768,  765. 

SYMBOLICAL  DELIVERY. 

See  Sales,  «e3»162. 

TAXATION. 

See  Licenses ;  Munlc^ol  Cwporatioiis,  «B»g68- 

076. 

m.  UABILITT  OF  gBWW>W  AMD 
PBOPSBTY. 

(A>  FHvat*  P»MWMi  Mid  9rvpmte*r 
•no* 

«=»79  (N.Y.Sup.)  Where,  in  street  opening  pro- 
ceedings, plaintiff's  land  was  declared  to  belong 
to  city  on  May  Ist,  as  authorized  by  Greater 
New  York  Charter,  {  990,  and  taxes  were  then 
"due  and  payaUe"  by  Laws  1911.  c.  465,  plain- 
tiir  was  not  llaUe  therefor.— Upland  Realty  Go. 
V.  dty  of  New  York,  104  N.  Y.  8.  44. 

V.  Z.EVT  Ain>  A88BM1CENT. 

(G)  RevtefV,  Correction,  or  Setting  Aside 
of  Aaacasment. 


Law,  where  It  regulates  certiorari  in  tax  cases, 
will  override  Code  provisions,  as  the  Tax  Law 
does  not  provide  wnether  court  may  allow  an 
interested  party  to  intervene,  court  in  its  dis- 
cretion, under  section  2137  of  Code,  may  in  a 
tax  case,  as  in  other  cas^  of  certiorari,  bring 
in  a  new  party.— People  ex  rel.  New  York  Cent. 
R.  Co.  V.  Block,  164  T^.  Y.  S.  982. 

On  certiorari  to  review  assessment  of  rail- 
road property,  where  isaae  upon  trial  resolved 
itself  into  an  attack  upon  the  assessment  of  an- 
other railroad,  action  of  trial  court  in  allowing 
such  railroad  to  intervene  held  a  proper  exer- 
cise of  its  discretion,  under  Code  Civ.  Proc.  S 
2137.— Id. 

•Ss»49€(8)  (N.Y.Sup.)  On  certbraxi  to  review  de- 
termination of  tax  commission  in  fixing  valua- 
tion .of  street  railroad  apedal  franchise  proper- 
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ty,  held,  that  motion  for  further  retarna  to  en- 
able  relators  to  raise  gaeetion  of  law  as  to  man- 
ner of  increase  of  valuation  should  be  granted. 
—People  ex  rel.  Dry  Dock,  E.  B.  &  B.  K,  Co.  v. 
State  Tax  Commission,  164  N.  T.  S.  772. 

Zm.  I.EGACT,  IKHEBITANCE,  AHD 
TBAMSFEB  TAXES. 

«8=>860  (N.T.Sur.)  In  view  of  Tax  Law,  8  220, 
held  that  Act  1916,  c.  561,  amending  Tax  Law 
I  243.  did  not  create  a  new  classification  of 
iwrsons  whose  ~  property,  when  transferred, 
would  be  liable  to  taxation.— In-  re  Green's  Es- 
tate, 164  N.  Y.  S.  1063. 

In  Laws  1916,  c  551.  the  word  "deemed" 
means  that  the  facts  aa  enumerated  in  snch 
section  being  established,  their  legal  effect  as 
to  residence  is  conclusive.— Id. 

«=a867(l)  (N.T.Sur.)  Decedent  held  to  have 
domicile  in  Vermont  and  not  la  New  York  for 

Karpose  of  assessing  transfer  tax,  so  that  in 
[ew  York  the  estate  could  be  assessed  only  on 
the  basis  that  decedent  was  a  nonresident.- In 
re  Green's  Estate,  164  N.  T.  8.  1063. 

Laws  1916,  c.  o51,  as  to  transfer  tax  upw 
estates  of  nonreddents,  Md  to  require,  to  raise 

E resumption  of  residence,  that  deceased  have 
ved  in  the  state  some  part'  of  each  of  12  con- 
secutive months  and  in  the  anrreeate  the  great- 
er part  of  such  12  months  of  the  24,  immediate- 
ly preceding  his  drath.— Id. 
«=>869  (N.Y.Sur.)  If  a  person  whose  domicile 
is  not  in  the  state  voluotarily  enters  it  and  ac- 
tually resides  there,  those  taking  succession 
from  her  have  bo  valid  ground  of  complaint  if 
■he  is  suhjected  to  tues  &qm  wMch  a  iwii- 
residoit  would  he  exempt — ^In  ra  (Green's  Ea- 
tate.  164  N.  T.  S.  1063. 

«s>875(2)  (N.Y.Sur.)  Tax  Law,  |  221a,  aa  add- 
ed by  Laws  1911,  c.  732,  fixing  tax  rate  and 
exemptions  upon  transfers  to  brother,  sister,  or 
any  child  adopted  as  such,  etc.,  does  not  apply 
to  a  bequest  to  a  person  adoptied  by  deceased's 

Sarents.— In  re  Benson's  Estate,  191  N.  Y.  S. 
33. 

•8=»880  (N.Y.San.)  Where  testator  had  cove- 
nanted to  bold  $15,000  in  trust,  and  directed  ex- 
ecutors to  carry  out  the  trust,  and  "recommend- 
ed" an  agreement  by  which  stock  was  substitut- 
ed, which  was  accepted,  the  stock  Aeld  not  sub- 
ject to  transfer  tax.— In  re  Hamilton's  Estate, 
164  N.  Y.  S.  93S. 

Mere  admonition  In  win  to  compromise  dispute 
between  testator  and  others,  although  accept- 
ed, cannot  be  taxed  as  legacy.— Id. 
«=>89l'/a  (N.Y.Sur.)  Under  Tax  Law,  S  227, 
the  state  comptroller's  consent  to  a  transfer  oi 
securities  of  a  decedent,  etc.,  is  a  matter  of 
right  to  which  an  administrator  is  entitled,  and 
on  the  refusal  of  which,  he  may  apply  to  the 
Surrogate's  Court  for  relief.— In  re  Book's  IIs- 
tate.  164  N.  Y.  S.  742. 

Where  administrator  gave  cwnptroller  the  no- 
tice pro\'ided  by  Tax  Law,  jS  227,  relating  to 
transfers  of  decedent's  secunties,  etc.,  he  was 
entitled  to  Immediate  possession  of  decedent's 
jewelry  and  furniture  in  storage,  though  the 
comptroller  withholds  his  consent  to  anch  de- 
livery.—Id. 

^>893  (N.Y.Sur.)  In  proceeding  for  assess- 
ment of  transfer  tax,  when  controverted  issue 


of  domicile  arises,  tbe  eridvioe  taken  before  tb» 

appraiser  should  be  taken  under  the  ordinary 
rules  of  evidence  in  equity  and  in  Sarrogate's 
Courts,  and  the  surrogate  must  consider  objec- 
tions -and  exceptiona.— In  re  Green's  Elstate. 
164  N.  Y.  S.  1063. 

The  executor's  affidavit  as  to  appraisal,  bein; 
admitted  not  to  be  evideoce  per  se.  is  neverthe- 
less entitled  to  remain  in  the  record  in  pro- 
ceedings for  assessment  of  transfer  tax,  when 
it  alone  presents  coostitudonal  questions  upon 
which  the  executor  relies.— Id. 
•^895(1)  (N.Y.Sur.)  Where  there  was  no  evi- 
dence before  appraiser  to  show  that  value  td 
premises  was  greater  than  amount  stated  a. 
affidavits  on  behalf  of  executors,  transfer  tax 
appraiser  should  not  have  fixed  a  hieber  valne. 
—In  re  Meenan's  Estate,  164  N.  Y.  S.  461. 
<&:»895(3)  (N.Y.Sur.)  An  inheritance  tax  ai>- 
praisement,  valuing  decedent's  one- half  interi,-^ 
in  real  estate  at  half  the  entire  pn^erty's  value, 
is  erroneous,  where  uncontradicted  evidence  es- 
tabliahed  that  a  half  interest  wM  wortb  less 
than  one-halt  -value  of  entire  tract. — lo  re  Lioeb  s 
Estate,  164  N.  Y.  S.  592. 

«s»895(5)  (N.T.Sup.)  Under  Transfer  Tax 
Act,  I  220,  subd.  4,  transfer  of  shares  of  stock 
of  deceased  by  executors  to  his  b^other  in  pur- 
suance of  ante  mortem  agreement  reafflrmed  by 
will,  held  taxable  at  market  value  of  stock,  ami 
not  at  valne  ureed  on  bj  brothen. — In  re 
Cory's  Estate,  ijSi  N.  T.  S.  956. 
«s»89S(7)  (N.Y.Sur.)  Where  testatrix  devised 
realty  to  her  diildren  and  executors  vrith.  a  mere 
power  of  sale,  without  directitm  to  sell,  and  a 
sale  wu  not  nseassary  to  earn  oat  the  will. 
commtalMia  on  the  real^  should  not  be  deduct- 
ed as  an  administration  expense  in  fixing  a 
transfer  tax.— In  re  Craln'a  Estate,  164  N.  Y.  S. 
751. 

TAXATION  OF  COSTS. 

See  Costs,  «=»199. 

TEACHERS. 

See  Schools  and  ScbooI  Dlatrlets,  «s3l44. 

TELEGRAPHS  AND  TELEPHONES. 

See  BMdence,  «=»148;  WoA  and  Labac,  ^ 
14." 

I.  gBTABIJ«HlIEMT,  OOOTTBITOTIOir. 
AND  MAIMTEir  ANGE.  , 

<8=:»I6  (N.Y.Sup.)  Under  General  ConMratioD 
Law,  I  821,  B  noneonsMiting  stockholder  in  a 
telephone  comi>any,  which  sold  its  property  un- 
der the  provisions  of  Transportation  Corpora- 
tions I^w.  S  104.  is  not  entitled  to  payment  of 
the  appraised  value  of  his  stoci,  under  Ste^ 
Corporation  Law,  S|  16,  17.— In  r*  Bronscai. 
164  N.  Y.  S.  179. 

H.  BEGXTLATION  AND  OP£RATIOH. 

€=332  (N.Y.Co.Ct.)  A  telephone,  contract  for  a 
fixed  term,  and  thereafter  until  terminated  bf 
written  notice,  and  providing  for  monthly  pay- 
ments in  advance  during  the  term,  requires  ad- 
vance payments  between  fixed,  ternx  and.  notice 
of  tenninaticmi  espedaUr  wbm  parties  had  act- 
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etl  on-  that  iotervretafeloii.— Hare  t.  New  Tork 

Telephone  Co.,  itfi  N.  Y.  S.  732. 

A  requirement  that  telephone  subscrihera  pay 
moDthly  in  advance  is  reasonable. — Id. 

Under  a  telephone  contract  for  a  fixed  period, 
and  tho^after  nntil  terminated  by  written  no- 
tice, and  requiring  monthlr  payments  in  ad- 
'vance,  at  least  during  the  ued  periodi  there  ia 
an  implied  ctmtract  to  pay  in  aavance  between 
fixed  p^od  and  notice  m  tenainatlon.~Id. 

<S=>33(3)  (N.T.Co.Ct)  Where  a  telephone  BOb- 
scriber  breached  his  mntract  hj  falung  to  pay 
cbai^ea  monthly  in  advance,  the  company  oonld 
discontinue  hia  service.— Hare  t,  Kew  York 
Telephone  Co.,  104  M.  Y.  8.  782. 

TENDER. 

^=>24  <K.Y.Sup.)  Under  the  common  law  a 
tended  made  before  suit  must  be  kept  sood,  and 
followed  by  payment  into  court  alter  snit 
brought,  and  those  facta  must  be  shown  by  tiie 
party  making  the  tmderw-^Wagman  v.  Bakst, 
164  N.  Y.  S.  28.  ■  ■ 

THEFT. 

See  Insurance,  «=>425. 

TIME. 

See  Contracts,  «=»214. 

0=»l  I  (N.Y.Sup.)  Since  the  law  docs  not  recog- 
nize fractions  of  a  day,  and  plaintiff's  title 
was  divested  by  condemnation  proceedings  on 
the  date  that  taxes  became  a  lien,  he  was 
not  liaUe  there<or.^Ul#nd  Bealty  Co.  t.  Oity 
of  New  York.  IM  N.^.  S.  44. 

TITLE. 

See  Adverse  Possession ;  Shippbig, 

TORTS. 

See  Action,  <^28;  Oarriws,  9s>381;  Con- 
spiracy, e=^,  8:  Death,  ^s»76,  l(Kl;  False 
Imprisonment;  Fraud;  Libel  and  Slander; 
Master  and  Servant,  e=>516,  830:  Municipal 
Corporations,  ^=>755^7;  Negligence;  Nui- 
sance; Trover  and  Conversion. 


.  >I0  (N.Y.Sup.)  Bakers'  union  was  within  le- 
gal rights  in  putmshing  and  distributing  circular 
to  customers  of  propriety  of  nonunion  bakeshop, 
soliciting  sympathiaers  and  friends  to  withdraw 
their  patronage.— Heltkomper  v.  Hoffmann,  164 
Ji.  Y.  a  533. 

TOWNS. 

See  Counties;  Uunicipal  CorpoTations. 

TRADE-MARKS  AND  TRADE-NAMES. 

See  Uonopolies,  «=»17,  2S. 

Z.  KABKS  AJTD  HAME8  aUBJBOTS  OF 

owmaiSHiF. 

«=98  (N.Y.Sup.)  Where  the  words  "Philadel- 
phia" and  "PennsylvBQia"  were  applied  to 
cheese  made  in  New  York,  they  must  be  con- 


sidered as  words,  hftvins  a  fanciful  meaning.— 

Phenii.  Cheese  .Co.  v.  Klrp,  16i  N.  Y.  8.  71. 

n.  TITI.E.  OOlfVETANOSS,  AHB  OOK- 
TBAOTS. 

®=)26  (N.Y.Sup.)  Label  of  agarmakers'  Inter- 
national Union,  certlfyii^  cigars  to  have  been 
made  by  a  first-class  workman,  member  of  the 
union,  and  impoaing  certain  limitations  as  to  its 
use,  Is  authorized  by  Labor  Law,  §  15,  and  own- 
er of  label  or  anoCber  may  recoouoend  purchase 
of  goods  in  weferenee  to  othen.— Justin  8eu- 
bert,  Inc.,  t.  SeOF,  164  N.  T.  S.  S22. 

«s>28  (N.Y.Sup.)  Provisitm  of  label  of  Cigar- 
maker^  Interaationel  Union,  Intended  to  some 
extent  as  a  warranty  of  quality,  that  it  shall 
not  be  allowed  upon  cigrars  selling  for  less  than 
f20  a  thousand,  is  not  improper,  as  it  does 
not  prohibit  manufactare  and  sale  of  such 
cigars,  -but  /miy  prohibits  sttaching:  of  label 
thereto.— Justin  Seubert.  Inc^  v.  .Reiff,  164  N. 
Y.  S.  522.  . 

^»30  (N.Y.Sup.)  In  vie^  of  the  p.urpoBe  of  an 
authorized  use  of  the  label  of  dearmakerB'  In- 
tematioDal  Union,  neither  a  limitation  that  it 

shall  not  .be  used,  except  where  certain  rates 
of  wages  prevail,  nor  u\fon  machtDe-roade  cignre, 
la  unlawful.— Justin  Seub^t,  Inc.,  v.  Beiff,  164 
K.  Y.  S.  522. 

IV.  mnilWQEMEItT  AMP  TTNTAIB 
OOMFIETITXOK. 
(B)  .'What  Competition  UKtevrfvI. 

«=»70(1)  (N.Y.Sup.)  An  unpatented  article 
may  be  copied  in  ul  essential  features,  and  one 
copying  it  will  not  be  required,  merely  to  change 
appearance  of  product,  to  sacrifice  strength, 
durability,  or  cneapneaa.- Diamond  E!zpannon 
Bdt  Co.  V.  United  State*  Expansion  Bolt  Co., 
164  N.  Y.  B.  433, 

Defendant  manufacturer  Xeld  entitle  to  man- 
ufacture and  sell  its  product,  where  every  simi- 
hirity  between  its  and  plaintilFB  Iwoduct  was 
essential  for  defendant's  to  be  equally  efficient 
or  equally  economical. — Id. 
^=370(1)  (N.Y.Sup.)  Maker  of  women's  gar- 
ments has  legal  right  to  copy  and  sell  as  own 
creations  ^elusive  models  designed  by  other 
modistes,  if  inspection  of  models  is  procured 
by  fsir  means,  but  not  if  obtained  by  fraud 
practiced  by  eniployft  at  instigation  and  hiring 
of  the  maker.— Montegat  r.  Hickson,  Inc.,  164 
N.  Y.  S.  858. 

«^70(3)  (N.Y.Sup.)  Where  phiintHf  in  New 
York  had  for  many  yeara  made  "Philadelphia 
cream  cheese,"  and  defendant,  also  in  New 
York,  began  to  make  "PennsylTania  cream 
cheese,"  plaintiff  was  entitled  to  injunction  to 
restrain  toe  unfair  competition.— Pbenix  Cheese 
Co.  V.  Kirp,  164  N.  Y.  S.  71. 
«=>70(4)  (N.Y.Sup.)  Where  plaintiff  in  New 
York  bad  for  many  yean  made  "Philadelphia 
cream  cheese"  ana  defendant,  also  in  New 
York,  began  to  make  "Pennsylvania  cr^m 
cheese,"  copying  closely  plaintiff's  package, 
plaintiflE  was  entitled  to  Injunction  to  restrain 
the  nnfitir '  competition. — Pbenix  Cheese  Co.  V. 
Kirp,  164  N.  Y.  S.  71. 
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<0)  Aetloma. 

^99^)  (N.T.Sap.)  ModistM  held  entitled  to 
judgment  enjoining  mako*  ot  women's  garments 
from  exhibiting  and  selling  gowns  and  capes 
copied  irom  models  <rt)tsinea  from  plain  tiff  a  by 
fraud  and  deemdoD.— Montegut  v.  HickHHi,  Ine^ 
164  N.  T.  S.  8S8. 

TRADE  UNIONS. 

See  iDjunction,  4s3>101,  196;  Honoixaies. 
17,  28:    Torta,  «»10;    Trade-Marts  and 
Trade-Names,  «s>26,  28,  SO. 

«=»9  (N.T.Sop.)  Under  Code  Civ.  Proe.  S  1919, 
held,  that  proprietor  of  nonunion  Iwkeahop  could 
sue  union  of  bakera  to  enjoin  acts  injiiritHis  to 
his  busineaa,  by  naming  its  treasaEcr  and  alleg- 
ing that  it  was  an  untoctwporated  aasociation 
consisting  of  seven  or  more  members. — Hsit- 
kamper  v.  Hoffnuum.  164  N.  Y.  S.  583. 

TRANSFER  TAX. 

8e«  Taxation,  ^e»860. 

TREATIES. 

«S=»«  {N.Y.Citr  Ct.)  It  is  competent  for  nations 
to  agree  to  abandon  principle  that  all  treaties 
are  dissolved  by  war,  and  to  contract  that  treaty 
relationship  shall  continue.— Fritz  Schulx,  Jr., 
C!o.  V.  Baibea  &  Co.,  164  N.  T.  S.  464. 

Although  treaty  between  nations  may  become 
very  oppressive  to  one  of  contracting  partiea,  it 
la  not  thereby  remAed,  tat  nTOCKtun  xequlrea 
public  act— Id. 

TRESPASS. 

Sea  False  In^Hriionment, 

TRIAL. 

Sea  Costa;  Ooortg.  «s»188 ;  Jury;  Mew  Trial; 
Venue. 

For  trial  of  particular  actions  or  proceeding:^ 

see  also  the  various  specifie  ti^icc. 
For  review  of  rulings  at  trial,  see  Appeal. 

m.  COtmSE  AND  CONDUCT  OF 
TRXAI.  IK  GEKEBAL. 

«s»290i)  (N.Y.Sop.)  Sutement  of  the  court, 
trying  caae  without  a  jnry,  befim  plaintiff's 
counsel  had  opportunit?  to  crosa-raamine  one 
defendant,  that  he  was  satisfied  that  the  de- 
fendants were'  not  liable,  was  reversible  error. 
— Kartenstein  v.  Bindaeil.  164  M.  X.  8. 102. 

XV*.  BEOEFTIOW  07  EVIDEirOE. 

(C)  ObjMtloB*,  HottoM  to  Strlk*  Oat,  «b« 
Bxeeptlon*. 

<^90  (N.Y.Sup.)  Where  trial  coart  sustained 
objection  to  question  after  witness  bad  answer- 
ed, but  no  motion  was  made  to  strike  out  an- 
swer, evidence  must  be  allowed  to  atand.— Fein- 
gold  T.  lisfkowits.  164  N.  Y.  S.  894. 

VI.  TAXING  CA«E  OB  QUESTION 
FKOK  JVBT. 

(A.)  QaMtioBB  of  Imw  or  oX  Pact  Ik  Oaa* 

em. 

«a»l39(3)  (N.Y.Sup.)  On  allegations  in  action 
for  an  Injunction  and  for  damagn  for  eombbiing 


to  compel  plaintiff  to  iotn  In  nrinc  label 

Cigarmakers'  Interaatkmal  UaImi,  wnere  there 
was  uo  evidence  of  conspiracy  on  the  part  ai 
some  of  the  defendants,  the  complaiiit  as  to 
them  would  be  dismissed.— Justin  Seubert,  Inc. 
v.  Reiff,  164  N.  Y.  S.  522. 

«»I40(1)  (N.T.OityCt)  Wheia  then  ia 
conflict  is  evidraice,  and  eredibili^  of  witnesaes 
ia  involved,  qne8tk>n  is  for  jury.— Chambers  v. 
Sterling  Automobile  Mfg.  Co.,  164  N.  Y.  &.  72S. 

«=>I48  (N.Y^op.)  Tbere  may  be  cases  is 
whidi  the  questions  of  fact  are  so  obscure  that 
a  request  to.  go  to  Uie  jury  should  safficiently 
indicate  the  questions  of  fact  to  be  submitted.— 
Landau  v.  Veith,  104  N.  Y.  S.  230. 

(O)  Slamlsaal  or  HonaiLlt. 

4=3t^09  (N.Y.Sup.)  There  was  no  error  In  re- 
serving by  c<msent  decision  on  motion  for  non- 
SQitj  and  after  verdict  granting  the  motion  and 
setting  aside  the  verdict— Gimn  v.  I>ckawanns 
Steel  Co.,  164  N.  Y.  S.  818. 

(D)  IMMtftlSB  ^  Terdlet. 

«E»r76  (N.T.8<q?^)  Where  aeveral  elalma  ia 
suit  bad  been  dismissed,  motions  for  dlrr«tei1 
verdict  have  effect  ot  submitting  only  those 
claims  not  dismissed.— MacArthur  Broa.  Co.  v. 
City  of  New  York.  164  N.  Y.  S.  753. 

«=>177  {N.Y.Sup.)  When  both  sides  move  for 
tiie  direction  of  a  verdict,  it  will  be  presnmnl 
that  they  intend  that  any  issue  of  feet  iriionld 
be  snbmitted  to  the  court  rather  than  to  the 
jury.-Landau  v.  Velth,  164  N.  T.  S.  230. 

Either  party,  whose  motion  for  the  directioD 
of  a  verdict  has  been  denied,  may  tiiereapoa 
request  to  go  to  the  jury  on  the  facta,  and,  if 
there  be  any  facts  at  Issne,  soch  lequeat  mutt 
be  granted.— Id. 

<S»177  (N.Y.Sup.)  Where  both  parties  moved 
for  a  d^ected  verdict,  the  right  to  have  any 
question  of  fact  submitted  to  the  jury  was  waiv^ 
ed.— Reiss  v.  Supreme  Conclave  Improved  Or- 
der of  Heptasophs,  164  N.  Y.  S.  878. 

vn.  nrsTBUcnoNs  to  jubt. 

CA)  Provisee  sC  Court  aad  JImtt  ia  Oea- 

4s9|9l(l)  (N.Y.Siq>.)  An  assumption  by  court, 
in  charge,  of  facts  not  whol^  supported  by  evi- 
dence neld  NT<»ieou8.— Milano  v.  Sturrosiat 
Auto  Trading  Co.,  164  N.  Y.  a  26. 

TUX.  CUSTODY.  CONDUCT,  AND  DB- 
UBERATIONS  OF  JUBT. 

i3»304  (N.Y.Sup.)  It  ia  miseonduct  for  a  juror 
to  drink  spirituous  llquw,  «cept  in  csuw  ot 
si(teeaB  as  a  medidne,  or  cive  nidi  Uqnor  to 
constable  In  charge  of  '<ury,  wUle  jury  i> 
deliberating  on  verdict.- Boseoberg  v.  KuImb. 
164  N.  Y.  S.  201. 

«3s»307(l)  (N.Y.Sup.)  Exhibidon  in  jnry  ro^n 
of  coat  worn  by  defendant  immediately  after  W 
commission  of  alleged  act  of  adultery,  and  tiw 
worn  daring  trial  and  while  on  the  stand,  tad  ' 
which  was  called  to  jury's  attention,  AeM  not 

Stejadida).— Lits«b^ttr  t.  Utaei^ierger,  IH  . 
r.  Y.  S.  618.  I 
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X  TBUJL  BV  OOOWV. 
A)  HcaviBv  and  IMtaraAMtloa  ot  Caw*. 

bsB374<2)  (N.T.)  In  actfan  to  feovchMe  iD«diaa- 
c*8  lien,  wbtfe  trial  court  properl;  refused  to 
reat  jury's  verdict  aa  hdviaoTy  in  its  entire- 
y,  defendant's  motioii  that  coart  determine  Is- 
ues  irrespective  of  verdict  waa  too  general; 
here  being  no  attempt  to  point  out  minor  is- 
■ues  that  verdict  left  open.— Di  Menna  v.  Coop- 
;r  &  Evans  Co.,  115  N.  £.  993,  220  N.  T.  391. 

TROVER  AND  CONVERSION. 

}ee  Brokers,  «ss>3!S. 

n.  ACTIONS. 
(A)  RIclit  of  Aetlon  unA  Defaaaea. 

S=>I6  (N.T.Sup.)  Under  contract  for  sale  of 
ihoe  Btot-k,  where  buyer  waa  to  put  on  a  sale 
irom  proceeds  of  which  aeller  -waa  to  be  paid, 
>»yer  had  no  possession  warranting  action  of 
.•onversion  for  seller's  removal  of  goods  upon 
luyer's  failure  to  pay  balance.— Oroves  v.  war- 
.-en.  164  N.  Y.  S.  925. 

(D)  Danaicea. 

^=»47  (N.y.Sup.)  In  an  action  hj  a  Jobber  of 
bicycle  supplies  to  recovcf  for  the  conversion 
of  bicycle  bells  shipped  to  him,  the  measure  of 
damages  la  not  the  retail  value,  but  the  price 
at  which  plaintiff  could  replace  the  goods.— 
Boaeothal  v.  Finkelstein,  104  N.  Y.  S.  41. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

its  for  Benefit  ci  Creditors ;  Ohat^ 
«s9«»  ;  Wffls,  «»68I.  680. 


Bee 
ities; 


X.  OBBATEOH,  EXISTEHOB,  AHB  VA- 

(A)  Bxpreas  Tmsta. 

<&=92  (N.Y.Sur.>  Validity  of  trnst  in  personal- 
ty, which  is  to  be  executed  outside  of  tJiis  state 
or  in  foreign  jurisdiction,  when  identity  of 
legatee  has  been  ascertained,  must  be  deter- 
mined by  the  law  of  the  place  where  it  ia  to 
be  executed.— In  re  Onim,  164  N.  Y.  S.  149. 

«=3ro  (N.Y.Sup.)  The  beneficiary  of  a  trust 
can  enhance  tbe  comis  of  the  estate  bj  Tohin- 
tnry  contribDtioii.r— Gwtral  Tmat  Got  «t  New 
York  V.  Faick,  194  N.  Y.  S.  478. 

«S=>59(1)  (N.T.Sup.)  A  deed  of  trust  wUl  not 
be  revoked  iinder  Personal  Projperty  Law,  }  23, 
without  the  written  consent  oi  a  home  for  the 
aged  which  still  held  a  l)eneficial  InteresL—In 
re  Berry,  164  N.  Y.  S.  990. 

^39(4)  (N.Y.Sup.)  Where  a  deed  of  tmst 
was  executed  in  Hassachosetts,  and  all  parties 
interested  including  substituted  trustees  resid- 
ed there,  application  to  revoke  trust  should  be 
made  in  that  state  and  not  under  Personal 
Property  Law,  |  28.— In  re  Berry,  164  N.  Y.  S. 


m.  APFomraywrT,  quautio  a« 

TION.  AMD  VmVVBB  OF 
TBirSTBB. 

■3=5156  (N.Y.Sup.)  Where  there  was  no  provi- 
sion in  will  as  to  when  duties  of  executors  and 
duties  as  trustees  itetin,  tbe  duties  were  co- 
ezistant,  and  it  was  error  In  an  accountiiig  to 
deny  executors  beneBts  of  discretionary  powers 
as  to  investments  which  they  had  as  trustees. — 
In  re  McDowell,  164  N.  Y.  a  1024. 

V.  EXEOimoir  of  trust  bt  trus- 
tee OB  BT  COURT. 

«»38a  (N.Y.Sup.)  Under  trust  deed  providing 
that  tbe  income  be  applied  to  the  use  of  an  in- 
fant, the  trustee,  and  not  the  general  guardian, 
is  to  apply  it— New  York  Trast  Co.  t.  Black. 
164  N.  Y.  S.  967. 

in.  ACOOUITTINO  AND  COMFENSA- 
TION  OF  TBUSTBB. 

«=»33l  (N.Y.Sup.)  Surrogates  decrees  and  Su- 
preme Court  judgmenta  oa  -former  accountings 
were  conclusive  as  to  surplus  income  accumulat- 
ed theretofore  upon  a  trust  fund,  of  which  bene- 
ficiary was  to  receive  only  a  part  during  minor- 
ity.—Central  Trust  Co.  of  New  York  v.  Falck. 
IM  N.  T.  8.  473. 

UNDISCLOSED  AGENCY. 

See  Principal  and  Agent,  ^148. 

UNFAIR  COMPETITION. 

Bee  ^nfad*>B<arks  and  IVade-Kamas.  •3*70. 

UNIDNS. 

Sm  Trade  Unkns. 

UNITED  STATES. 

See  0»nrt8,  «3»489;  Treaties. 

UNrVERSmES. 

See  Colleges  and  Uaiveislties. 

UNKNOWN  OWNERS. 

See  Municipal  Corporations,  ^=»403,  588. 

USURY. 

I.  USURIOUS  CONTRACTS  AHO 
TRAHSACTIOIIS. 
(A)  Natvve  and  Talldltr. 

$=»32  (N.Y.Sup.)  Document  by  which  borrower 
agreed  to  repay  principal,  vrith  interest,  and.  If 
he  should  sell  or  lic«ise  a  patent  rMit,  to  pay 
a  honua,  held  not  usurious.— Diebl  v.  Backet,  164 

N.  y.  a  920. 

(B)  KlirMs  mmA  BeaaeAles  oZ  Putles. 

«=»II7  (N.Y.Sup.)  Evid^ce  held  to  show  that 
purported  sale  of  corporate  stock  was  in  fact  a 
pledge  for  a  loan  at  usurious  rate,  so  that  the 
owner  was  entitled  to  cancellation  of  contract 
as  nanrlona.— Todd  v.  Brown.  164  N.  Y.  S.  276. 
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VACATION, 

See  Judgment,  «a»148,  886-88S;  Procen,  ^ 

VENDOR  AND  PURCHASER. 

See  CoTenantB,  «=96e,  79, 106;  Sales;  Spedflc 
Peiformanceu 

XX.  OOKBTBnOTXOir  AHD  OPBBA- 
TIOK  or  OOWTBAOT. 

<=»75  (N.T.Snp.)  A  coTenant  hy  the  Teodor  in 
an  ezecatory  conlxact  for  the  aale  of  property  on 
installments,  requiring  the  vendor  to  make  im- 
proveraeatfl,  is  presumed  to  require  the  improve' 
meota  to  be  made  within  a  reasooable  time, 
though  that  ia  before  title  has  pasted.— Menaiea 
*  V.  TsBker-Halsted  Realty  Co.,  164  N.  Y.  S.  403. 

XT.  PERFOBMAMCE  OF  OOKTRAOT. 
(A)  Title  attd  BMtate  o(  Voador. 

«=>I30(2)  (N.T.Sup.)  Marketable  title  is  one 
free  from  reasonable  doubt,  for  purchaser  should 
not  be  compelled  to  accept  title  which  may  have 
to  be  defended  by  litigation  and  <»ral  erldwce.— 
Bess  Mar  Realty  Co.  v.  Oapell,  164  N.  Y.  S. 
fi03. 

•@=»I30(8)  (N.T.Sup.)  A  title  subject  to  restric- 
tive covenants,  imposing  greater  restrictions 
than  thoee  imposed  by  law,  is  unmarketable,  al- 
thouKb  such  restrictions  do  not  prejudicially  af- 
fect the  market  value  of  the  VKHnises^BuU  T. 
Burton,  164  N.  Y.  S.  997. 

^134(4)  (N.Y.Sup.)  RestricUve  building  cov- 
enants not  to  erect  any  slaugbterhouse,  certain 
specified  factories,  any  "brewery,  distillery,  etc., 
impose  greater  restrictions  than  are  imposed  by 
law,  and  prevent  specific  performanoe  of  con- 
tract to  convey  dear  of  incumbrances. — Bull  t. 
Burton,  164  %  Y.  S. 

Vn.  BEBOEDiaS  OF  PVltOSASBB. 

(A)  Reco-verr  •<  PuehMe  MoB«r  Paid. 

€==34 1  (2)  (N.Y.Sup.)  A  complaint  for  resciq- 
sion  of  a  contract'  for  the  purchase  of  lots  and 
recovery  of  the  money  paid  held  insufficient,  be- 
cause of  the  failure  to  aDege  notice  to  the  ven- 
dor to  comply  with  its  covenant  .within  a  rea- 
sonable time. — Menzies  v.  l^uBker-Halsted  Real- 
ty Co..  164  N.  Y.  S.  408.  . 

VENUE. 

See  Courts,  ^189. 

1.  KATUBE  OB  SUBJECT  OF  AOTIOH. 

«=93  <N.Y.Sup.)  Code  Civ.  Proc.  |  9S3,  subd. 

2,  as  to  venue  of  actions  against  officers  of  a 
city,  held  not  repealed  by  Second  Class  Cities 
I.<iw,  in  view  of  sections  250,  251,  thereof.— 
Lawton  v.  Parrell.  164  N.  Y.  S.  838. 

«=>ll  (N.Y.Sup.)  Under  Second  Class  Cities 
Lew,  it  142,  242,  and  Code  Civ.  Proc.  S  983, 
subd.  2,  police  officer  making  arrest  ui  an- 
other county  held  not  entitled  to  change  of 
venue,  in  accused's  action  for  false  imprison- 
ment, to  ceanty  wberefai  dty  of  which  he  waa 
officer  waa  situated. — Lawton  v.  Farrril,  164 
K.  Y.  S.  838. 


HL  OHAKOE  OF  VEmTB  OB  PX^OB 
OF  TBIAI- 

«s>5a(l)  (N.Y.Sup.)  In  action  b^on  in  rural 
county,  held,  that  change  of  trial  to  urban  coob- 
ty  for  convmience  of  islliiwiniia  coold  noC  be 
granted.— Standard  Bldg.  Snraly  OtK  r.  Wam>- 
man,.  164  N.  Y.  S.  67S. 

«=352(1)  (N.Y.Sup.)  Under  Code  Civ.  Proc.  f 
987,  subd.  3,  in  action  for  libel,  held,  that  de- 
fendant's motion  to  change  id&ce  of  trial  frc»n 
New  York  county  to  Greene  county,  where  de- 
fendantt  an  influentiAl  dtizen,  lived,  would  be 
denied,  though  there  were  greater  number  of 
witnesses  whose  ccmvenience  would  be  o^rred 
thereby.— Schen  v.  Haner,  164  N.  Y.  S.  &4T. 

VERDICT. 

See  New  Trial,  «S=>65-71;  Trial,  ^176,  177. 

VICE  PRINCIPALS. 

See  Master  ud  Servant,  ^:»186. 

VOTING  TRUSTS. 

See  Oorporations,  «»198. 

WAGES. 

Sea  Master  and  Servant,  ^72-80, 

 WAIVER. 

See  Action,  «=»2S;  Appearance ;  Estoppel : 
Insnrance,^^»7&5;  Pleading,  ^s>4!09;  Sales. 
49288;  Witnesses,  ^so^OS.  ' 

WAR. 

See  Evidence.  «a>40;  Treaties, 

<8=»I0(1)  (N.T.CityCt)  Declaration  of  exist- 
ence of  war  is  not  alone  sufficient,  ex  proprio 
vigore,  to  avoid  all  obligations  between  citizens 
and  subjects  of  an  alien  enemy.— fe*ritx  Schuls, 
Jr^  Co.  V.  Raimea  &  Co..  164  N.  Y.  S.  454. 

«3>I0(2)  (N.Y.CityCt)  mght  to  suspend  col- 
lection of  debts,  contracted  by  indlnduals  in 
time  of  peace,  remaining  due  to  enemy  subjects 
at  time  of  declaration  of  war,  belongs  to  na- 
tion.—Frita  Schalz,  Jr.,  Co.  v.  Bairn es  ft  Coi, 
164  N.  Y.  8.  454. 

It  is  purely  a  discretionary  matter  with  Con- 
gress whether  to  prohibit  suits  on  debts,  when 
contracted  by  our  citiz^^  and  due  to  the  ene- 
my, by  a  special  enactment  for  that  purpose. 
—Id. 

Declaration  of  existence  of  war  is  not  alone 
sufficient,  ex  proprio  vigore,  to  suspend  remedies 
for  the  enforcement  of  debts  and  dues  between 
citizens  and  subjects  of  an  alien  encnnr.- Id, 

President's  proclamation  of  April  6,  1917. 
recosnicing  state  of  war  between  Germany  and 
United  States  does  not  preclude  alien  enemy 
from  suing,  if  he  is  resident,  since  there  is  no 
act  of  Ctmgress  bearing  upon  subject  of  con- 
fiscation of  debts  or  suspension  of  ronedy. — Id. 

Under  the  treaty  of  1799,  affirmed  by  treatv 
of  1828,  between  kingdom  of  Prussia  and  Uni^ 
ed  States,  subject -of  Germany  may  stfll  sue  to 
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collect  debt  contracted '  during  time  o(  peace, 
though  existence  of  war  has  been  recognized. 
—Id. 

'   New  Jersey  corporation,  whose  stockbdderfl 

were  entirelr  citiKens  of  Germany,  has  distinct 
corporate  entity,  and  must  be  regarded  as  dom- 
estic corporation,  so  that  it  may  still  sue  on 
debts  contracted  during  peace,  though  war  has 
been  declared. — Id. 

Courts  cannot  declare  public  p<^l<T  as  to  per- 
mitting alien  enemies  to  sue  durms  war  on 
debts  contracted  durinx  peace,  but  that  func- 
tion is  for  Congress. — Id. 
®ss»|  I  (N.T.City  Ct.)  New  Jersey  corporation, 
composed  entirely  of  German  stockholders,  did 
not,  on  declaration  of  war  between  United 
States  and  Germany,  cease  to  be  domestic  cor- 
poratim,  and  beccnne  alien  enemy^EVitx 
ScholOr-t  Co.  V,  Baimes  ft  Co.,  164  N.  Y.  S. 
454. 

€=»29  (N.T.City  Ct>  Right  to  confiscate  debts, 
oootracted  by  individuals  in  time  of  peace,  re- 
maining due  to  enemy  subjects  at  time  of  dec- 
laration of  war,  belongs  to  nation.— Frits 
SchulE,  Jr.,  Co.  V.  Baimes  ft  Co.,  164  N.  X.  S. 
454.  ,  ^ 

It  la  purely  a  discretionary  matter  with  Con- 
gress whether  to  confiscate  debts,  contracted  by 
our  citizens  and  due  to  the  enemy,  by  a  special 
euactment  for  that  purpose.— Id. 

WARDS. 

8ee  Onardian  and  Waid. 

WARRANTY. 

See  Salem  «926a-2SS. 

WATERS  AND  WATER  COURSES 

IS.  FUBUO  WATEK  SUPFXiT. 
(A)  DoBa«Btle  aa4  lIWMteipKl  ParpoMS. 

«=s»203(14)  (N.Y.Sap.)  Though  lease  provided 
tbat  tenant  should  pay  water  charzeB,  held  that, 
under  drcumstances,  property  of  owner  was 
subject  to  lien  for  water  charges,  in  accordance 
with  New  York  CTty  charter.— Dunbar  v.  City  of 
Sew  York,  164  N.  Y.  S.  519. 

Demised  premises  held  subject  to  lien  of  water 
furnished  to  tenant,  notwithstanding  owner  did 
not  in  writing  consent  to  such  fnmidung  of  wa- 
ter.—Id. 

WAYS. 

See  Highways. 

WEAPONS. 

«=s>8  (N.Y.)  Under  Penal  Law,  |  1897.  as 
amended  b,v  Laws  1915,  c.  300.  and  section 
1808,  prohibiting  the  carrying  of  a  concealed 
bludgeon,  part  of  a  boy's  baseball  bat,  the  up- 

Eer  end  of  which  had  been  broken  off.  held  a 
ludgeon^Paople  t.  McPherson,  IIB  N.  £.  S15. 

WIDOWS. 

See  Deaceutjmd  Distribution ;  Dower. 


WILLS. 

9ee  Adoption,  ^21 ;  Charities ;  Courts, 
198-202;   Descent  and  Distribution;  Execu- 
tors and  Administrators;  Trusts. 

I.  NATURE  Airo  EXTENT  OF  TE8TA- 
MENTABT  POWEB. 

(N.y.Sup.J  Owner  of  all  stock  in  corpo- 
ratiouj  which  newer  did  any  business  bbto  to 
take  title  to  realty,  on  termination  of  corporate 
Hfe,  was  owner  of  equitable  intraest  in  com- 
pany's realty,  which  was  sobject  to  devise  and 
passed  under  his  will. — In  re  Friedman,  164  X. 
Y.  S.  892. 

<E=>I3(2)  (N.Y.)  Decedent  Estate  Law,  !  17. 
prohibiting  certain  persons  &om  leaving  over 
halt  their  estate  to  any  benevolent  society,  etc., 
prevents  express  trust  including  over  half  tes- 
tatoi^s  property  being  created  for  benefit  of 
anch  organizations. — Decker  v.  Vreeland,  115  N. 
E.  989.  220  N.  Y.  326. 

^13(3)  (N.Y.)  Provisions  of  Decedent  Estate 
Law,  i  17,  prohibiting  certain  persons  from 
leaving  over  half  their  estate  to  charitable  so- 
cieties, etc.,  are  available  to  any  one  who  would 
derive  benefit  therefrom.- Decker  t.  Vreeland, 
lis  N.  E.  089,  220  N.  Y.  320. 

«S9l4  (N-.Y.)  Under  Decedent  Estate  Law,  1 17, 
prohibiting  certain  penons  from  leaving  over 
half  their  estate  to  charitable  orKanizations,  and 
section  47  providing  that  disposition  of  real  es- 
tate \('ithin  state  is  regulated  by  its-  laws,  al- 
though testator  resides  elsewhere.  New  Jersey 
testator's  devise  of  New  York  real  estate  to 
charity  is  invalid  after  half  his  entire  estate 
has  t>een  devoted  to  ctiurity.— Decker  v.  Vreeland, 
115  N.  E.  989,  220  N.  y.  326. 

«5>I6  (N.Y.Snp.)  Under  Laws  1848,  c.  319,  8  6. 
as  amended  by  Laws  1903,  c.  623,  gift  to  chari- 
table corporation  by  will  made  less  than  two 
months  before  testator's  death  was  invalid, 
though  contingent  on  life  tmanfa  failure  to  dis- 
pose of  property  by  will.— In  re  Bemher,  164  N. 
Y.  S.  901. 

nr.  BEQVXSXTES  AND  VAXJDEFT. 

(A)  Nature  ud  Bsaentlala  of  Teatamcnta- 
T7  Dlspoaltlona. 

^8t  (N.Y.Sup.)  Where  will  established  a 
trust  providing  that  p(«tioa  income  from  real 
estate  should  be  appropriated  to  payment  of 
mortgages  and  incumbrances,  etc.,  remainder  to 
be  divided  amon^  his  widow  and  children,  al- 
though the  provision  for  the  appropriation  to 
paying  off  mortgages  was  invalid,  such  provision 
will  not  defeat  whole  trust  provision,  as  it  may 
be  cut  out  without  wholly  defeating  intention 
of  testator,  so  that  beneficiaries  will  be  entitled 
to  rec^ve  whole  net  income  from  the  banning. 
—AppeU  V.  Appell,  164  N.  Y.  S.  246. 

e=^&y  (N.Y.Sar.)  When  several  parts  of  a  will 
are  so  interdependent  that  invalid  cannot  be 
separated  from  valid  parts,  the  wU]  must  foil; 
but  when  invalid  provisions  may  be  cut  out  so 
as  to  leave  valid  provisions  and  preserve  tes- 
tator's general  plan,  such  construction  will  be 
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M  ^^revent  lotestuy.—In  re  Abbey,  164 

Prorbdon  of  a  codicil  seekiiu  to  extend  a 
testamentai?  trait  for  a  tbird  life  Md  void. 
— Id. 

V.  VBOBA' 


>BATg.  — TABUaHMSHT, 

AXD  jjnnruoENT. 


«S3289  (N.T.Sup.)  The  proponent  of  a  will,  be- 
ing residuary  legatee,  bai  the  burden  of  nhow- 
iag  an  alteratioii,  redudns  a  leaacy.  was  before 
execution  of  will.— In  re  Bom'  Will,  164  N.  Y. 
S.  884. 

4s»289  n^.Y.Sur.)  Though  a  will  bears  no 
clause  of  attratatlon,  and  tb«  witaesaes  are 
dead,  on  proof  of  the  handwriting  of  testator 
and  witnesses,  there  is,  in  a  court  oi  probate, 
a  presumption  of  execution  in  conformity  with 
the  statute.— In  re  Rosenthal's  Will,  164  N.  Y. 
S.  1060. 

«=>2ft5  (N.Y.Sur.)  Under  will  giving  legacies  to 
Bon  and  granddaughter,  and  deferring  payment 
of  prinripal,  executors  should  hold  ^e  amount 
of  the  legacies  until  the  time  for  payment  of 
principal,  at  which  time  any  party  in  interest 
might  apply  at  foot  of  decree  for  further  direc- 
tions^In  re  Wohlen,  161  N.  Y.  S.  93& 

(M)  0»er««l«a  BUtMt. 

«=>428  (N.T.Sup.)  While  decree  of  Surrogate's 
Court  admitting  a  will  to  probate  i«  concTuriTe 
as  an  adjudication  that  will  was  validly  exe- 
cuted and  last  will  and  testament  of  decedent, 
as  no  question  as  to  ralidity  of  pronsionB  of 
will  is  necessarily  InrolTed  in  probate  proceed- 
ing, decree  in  that  proceeding  is  not  res  sadicata 
of  sneb  question.— A ppell  t.  Appell,  164  N.  Y. 
S.  246. 

TI.  OONSTBUGTION. 

(A)  General  Rnlea. 

•&s»439  (N.T.)  If  tesUtor's  intent  is  manifeat, 
it  must  control,  regardless  of  all  rules  for  con- 
atruins  wilta^n  rt  Pulls,  116  N.  B.  616,  220 
N.  y.  196. 

«=»447  (N.Y.Sup.)  In  construing  a  will,  the 
testator  wUl  cot  be  presamed  to  have  intention- 
nlly  created  an  unlawful  suspension  of  the  pow- 
er of  alienation  as  to  any  mrt  of  the  estate.— 
Central  Trust  Co.  of  New  York  v.  Falck,  164 
K.  Y.  S.  473. 

«=»453  (N.T.Sup.)  If  wilt  is  susceptible  of  two 
constructions,  one  of  which  will  tend  to  in- 
equality in  distribution  between  children,  and 
other  will  tend  to  equality,  latter  construction 
is  favored.— In  re  Harden,  164  N.  Y.  S.  1014. 
«»458  (N.Y.Sur.)  While  if,  in  one  part  of  a 
will,  a  word  is  given  secondary  meaning  by  ac- 
companying explanation,  same  word,  when  agoin 
found  in  same  instrument,  may  be  given  same 
meaning,  where  word  has  been  employed  with  a 
significance  which  ia  contributed  by  its  context, 
and  in  another  part  of  will  another  word  is  se- 
lected, without  reproduction  of  qualifying  ei- 
prefision,  ntle  does  not  apply.— In  re  Voight,  164 
N.  Y.  S.  738. 

^472  (N.Y.Sur.)  Where  esute  le  given  in  one 

Eart  of  instrument  In  clear  terms,  it  cannot 
e  taken  away  by  subsequent  words  that  ar« 


not  as  dear  and  dedrire  as  woid*  ^ring  ectii 
-In  re  Beiners.  164  K  T.  8.  T43. 

«=>48l  (N.T.Sup.)  Will  speaks  as  of  dit»  ( 
testator's  death,  and  will  be  construed  u  upe 
atlng  according  to  then  existing  coiiditioa».  □ 
less  contrary  mtml  la  shown.- In  re  Uanln 
164  N.  T.  S.  1014. 

«3»487<S)  (N.T.Sur.>  DedaratiMit  of  tntiut 
that  she  intended  general  l^des  to  tw  din 
on  real  estate  are  not  admianble  to  aid  eauay 
tion  of  will  in  whkh  lecacies  an  nprwci  i 
ordinal?  twittB  without  qoaUfietiiuL-li  n 
O'DonneU,  164  N.  Y.  S.  1)32. 

(B)   DealvAatlom  of  Devlave*,  mn*  Ui* 
tee»  and  Their  Reapcctlve  Skkm. 

«»497(2)  (N.Y.)  Under  a  will  providiDt  ibi 
after  death  of  son  and  daughter  the  b«  ^ 
ceeds,  etc.,  shall  be  divided  one  half  ti»  u»»-t 
to  "children"  of  my  son,  and  the  other  bitf  I- 
tween  the  "children"  of  my  daughter,  ehiU^^ 
of  a  deceased  son  of  dagglUer  are  not  indiuC' 
—In  re  PuUs.  115  N.  E  516,  220  N.  T.  1»1 

^4M  (N.Y.Sur.)  In  construing  a  wiE 

"lawful  descendaDta"  must  receive  Umii  im™ 
meaning,  unless  contrary  intent  appears,  it'- 
ever  faintly,  in  context  of  will.— In  re  Vc:f-' 
164  N.  Y.  S.  7Sa 

^524(6)  (N.T.Sur.)  A  residuary  beqow.  ^ 
take  effect  after  all  the  foregoing  beqowt*.  f''- 
have  been  fully  paid  and  ended,  to  those  p^rs-ti 
who  at  that  time  under  the  laws  of  the  fUftJ 
New  York  shall  constitute  the  "bdrs  M  w 
of  myself  and  my  late  husband,"  it  nyituf  ^ 
those  persons  in  being  when  diitiibDtu«  ■ 
made.— In  re  Sran's  Ertate,  164  N.  Y.  S.  39li 

«=»53l(2)  (N.Y.Sur.)  Will  giving  reiMi«l«M 
"lawful  descendants '  of  daughter  at  h»  *>b 
construed  and  held  that,  by  words  "Istiil'^ 
scendants,  tt  was  intended  that  upon  dnie  '| 
daughter  fund  should  be  paid  equaUv 
descendanta  per  capitad— In  ra  Voipit.  161  .v  > 
H.  78& 

(O  aanrlTorsMv.  llewvMeMatlWt 

«=>555(1)  (N.Y.)  Where  testator  gave  ilif*^ 
tate  to  his  wife,  with  power  of  dfepoeitiM-  J" 
"on  her  death,"  gave  the  same  to  nis  ml'";* 
share  and  share  alike,  the  descca^Bnts  o. )  >" 
ceased  child  to  take  the  share  of  its  pawnt-M 
will  operated  to  create  a  substitutional^  pi" 
favor  of  children  of  a  deceased  child  djfutfJ^ 
ing  the  lifetime  of  life  tenant.— Manh  t. i« 
aumers'  Park  Brewing  Go.,  116  N,  &  SU^ 
N.  T.  205. 


(D)  DeBOvlptloa  •<  Propcrtr< 

«=3580  (N.Y.Sur.)  Where  a  wiU  stated 
pursuant  to  his  intention  that  Us  vife  i 
receive  $50,000  caah,  testator  had  M9n7> 
his  wife  certain  life  insurance,  aCTrfffti^E 
000,  the  initial  gift  is  not  cut  down 
provision  of  same  dause  giving  her  $5.0(«- 
re  Beiners,  164  N.  Y.  S.  7^ 
<8=>587(C)  (N.Y.Sup.)  Will  construed,  and 
that  testator  intended  value  of  re8idDAi7 
should  be  determined  in  gross  before  diiii 
tion,  and  that  corporate  stock  should  u 
estimated  at  par,  and  total  be  divided  bf  i* 
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and  each  of  sons*  sevenths  be  taken  ta  stock.— 
In  re  Harden,  164  N.  X.  S.  1014. 

<E'}  Vested  ov  Contlnfcent  BatMtea  lud  In- 

<S=>634(7)  (N.T.)  A  testator's  will  giying  ase  of 
house  to  a  §oa  and  daogbter  with  prorision  that 
after  their  death  proceeds  of  sale  of  house 
should  be  paid  to  children  of  son  and  daughter 
held,  onder  the  "divide  and  pay  over"  rule,  not 
to  vest  a  present  estate  in  the  children,  so  that 
children  and  widow  of  a  son  o£  the  daughter 
who  predeceased  Us  mother  could  not  share  in 
proceeds.— In  ze  PoBs,  116  N.  E.  616,  220  N. 
Y.  196. 

«®=>634{17)  (N.Y.Sur.)  Where  under  wiU  de- 
scendants of  daughter  took  remainder  equally 
per  capita,  am<Kig  persons  enticed  to  share 
of  such  fond  is  a  descendant  concaved  before 
death  of  person  up(Hi  whose  life  remainder  was 
limited,  and  born  thereafter.— In  re  Voight,  164 
N.  T.  S.  738. 

(B)  Btstatea  Im  Tnurt  uA  Powers. 

«:3>68K%  (N.Y.Sur.)  Under  a  wiU  creating  a 
trust  in  executors,  the  trust  powers  adhered  to 
them  perstmaUy,  and  not  in  any  representatlTe 
capacity,  to  be  exercised  by  them  as  iucldenta] 
to  their  duties  as  executors. — In  re  Wohlras, 
164  Vt.  Y.  S.  936. 

«s»e88(2>  <N.Y.8ur.)  Whrae  testammtary  trust 

suspended  tnist  estate  for  life  of  testator's  wife 
and  daughter,  with  remainder  to  his  representa- 
tives, trust  fund  must  remain  in  hands  of  trus- 
tees until  daughter's  death,  when  any  party  in 
Istercst  may  apply  for  further  directions  as  to 
fund.— In  re  Abbey,  164  M.  T.  S.  9S4. 

«=>687(4)  (N.Y.Sur.)  Where  there  Is  no  limi- 
tation over  of  remainders  embraced  in  trusts, 
they  fall  Into  residuary  at  death  of  beneficia- 
ries, and  are  to  be  distributed  under  general 
residuary  clause. — In  re  Sena's  EatatCt  164  N. 
Y.  S.  399. 

Vn.  RIGHTS  Ain>  tlABILmES  OF 
DETISEES  Ain>  I.EGATEES. 

(A)  nmtnv  ot  Tlfle  mma  BIskU  la  Gen- 
eral. 

«=»733(8)  (X.Y.Sup.)  IncMne  Is  payable  from 
time  of  testator's  death,  unless  contrary  intent 
is  to  be  inferred  from  provisions  of  will,  even 
though  share  upon  which  income  Is  payable  is 
not  then  determinable.— In  ro  Harden,  164  N. 
Y.  S.  1014. 

«»733aO)  (N.Y.Sup.)  Code  CIt.  Proc  f  2688, 
did  not  preclude  ascertainment  of  amount  of 
testator's  net  rertdoary  estate,  or  distribution 
thereof  under  will  until  after  year  from  is- 
suance of  letters.— In  re  Bardoi,  164  N.  Y.  jS. 
1014. 

(D)  ■leoUon. 

«=>78l  (N.Y.Sur.)  Where  testator  provides  for 
creditor  as  discharge  of  debt,  creditor  may  elect 
to  prosecnte  bis  claim  or  accept  testamentary 
provision.— In  re  Hamilton's  Estate,  164  K.  Y.  S. 
938. 

«=>800  (N.Y.Sur.)  Where  beneficiary  of  trust 
has  election  between  bis  property  riffit  in  trust 


assets  held  by  testator  and  testam^tary  pro- 
vision, his  acceptance  of  latter  is  not  a  gift- 
In  re  Hamilton's  l-Istete.  164  N.  Y.  S.  938. 

<F>  Iiesacsles  Cbarared  on  Property,  Bla- 
tate,  OF  iMtercBt. 

«=>820(1)  (N.Y.Sur.)  To  determine  whether 
general  legacies  expressed  in  ordinary  terms  are 
to  be  a  charge  on  real  estate,  the  amount  and 
value  of  real  and  pwsonal  property  at  time  will 
was  made  may  he  conaadered, — In  re  O'Donnell, 
164  N.  Y.  S.  932. 

Where  testatrix  must  have  known  that  her  per- 
sonal property  after  payment  of  ectpensea  of  ad- 
ministration would  be  insufficient  for  payment 
of  general  legacies,  it  will  be  presumed  that  she 
intended  payra«it  out  of  real  estate  so  fur  as  per- 
sonal estate  would  be  deficient.— Id. 

WITNESSES. 

See  Bvldence;  Perjury. 

H.  COUPETEKCT. 

(C)  Teatlssonr  Parties  or  Persons  In- 
terested, for  or  avalnat  Representa- 
tives, SnrriTors,  ov  Sneeeasors  In  Title 
or  Interest  of  Persons  Deceased  or  In- 
competent. 

«=s>l4(K9)  (N.Y.Sup.)  On  trial  of  claim  against 
husband's  estate,  wife  heUt  competent  to  prove 
her  agency  for  bim  in  employmg  undertakers 
to  bury  a  daughter  while  living  apart  from  him. 
-In  re  Tan  Denburgh,  164  M.  X.  S.  066. 

(D)  Conlldenttal  Relations  mmA  PrlTilCKed 

CommnnteatlonB. 

«=>204{2)  (N.Y.)  When  defendant's  lawyer  has 
received  papers  from  defendant  after  Iiis  re- 
tainer, he  cannot  be  called  upon  in  court  to 
produce  tbem.— Pec^le  v.  Minkowits,  116  N.  £. 
987,  220  N.  Y.  309. 

m,  EZAUDTATIOir. 
(C)  Privllese  at  Witness. 

«=»303  (N.Y.Sup.)  Where  limitations  has  run 
as  against  ottenge,  a  witness  cannot  refuse  to 
answer  on  ground  that  his  testimony  might 
tend  to  Incriminate  btm,  as  he  cannot  be  prose- 
cuted for  the  alleged  offense.— American  Blue 
Stone  Co.  T.  Cobn  Cut  Stone  Co.,  164  N.  Y.  S. 
506. 

<g=»305(l)  (N.Y.Sup.)  A  witness  irrevocably 
waives  any  privilege  he  may  have  to  refuse  an- 
swer on  the  ground  that  his  answers  might  tend 
to  incriminate  him  by  testifying  without  claim- 
ing the  statutory  privilege.- American  Blue 
Stone  Co.  v.  Cohn  Gut  Stone  Co.,  164  N.  T.  S. 
500. 

IV.  CREDIBIUTT,  IMPIIACHMENT, 
CONTRADICTION,  Ain>  COR- 
ROBORATION. 
(D)  InoOniistent  Statements  by  Witness. 

«=»380(5)  (N.Y.Sup.)  A  party  who  calls  a  wit- 
ness, and  by  whose  adverse  testimony  be  is 
manifestly  surprised,  may  show  previous  con- 
tradictory statemente  of  the  wiUiess  for  tiie 
purpose  of  explaining  the  circumstances  under 


For  cases  In  D«o.  DIr  ft  Am.  Dig.  K«r  NO.  Series  A  Indexes  sm  same  topic  and  KST-NUHBBR 
164  N.Y.S.— 76 


Digitized  by 


Witawan 


164  NEW  YORK  SUPTLSMENT 


1202 


wbich  he  called  blm^^UIm  t.  MermelaMn, 

164  N.  T.  S.  80. 

Where  a  witnero  called  hy  defendant  develop- 
ed manifest  bostility,  even  exhibiting  to  tbe 
jury  money  which  be  claimed  to  have  received 
from  defendant,  defendant  m&y  examine  tbe 
witness  as  to  previous  statements  contradictory 
of  bis  present  testimony.— Id. 

WOODS  AND  FORESTS. 

See  Judrment,  «s>346. 

^3»8  (N.Y.Sup.)  Under  tbe  words  "interest  of 
tbe  state,"  as  used  in  Forest,  Fish,  and  Game 
Law,  {  35  et  seq.,  creating  Adirondack  Park, 
etc.,  anything  detracting  from  uses  of  park  for 
heoltii  or  pleasure,  or  tending  to  affect  supply 
of  water  flowing  therefrom  into  chief  riven  of 
state,  is  detrimental  to  interests  of  people,  and 
tberuore  detrimental  to  state.— People  v.  Fish- 
er, 164  N.  Y.  S.  125. 

WORDS  AND  PHRASES. 

"Accidental  injury."— Hiers  v.  John  A.  Hull  & 
Co.  (N.  Y.  Sup.)  164  N.  Y.  a  767. 

"Accord."— Glucksman  v.  Board  of  Education  of 
City  of  Mew  York  (N.  Y.  Mun.  Gt.)  164  N. 
Y.  S.  351. 

"Accord  and  latiafactloD."— Thomu  t.  Zahfca 

(N.  Y.  Sup.)  164  N.  Y.  S.  198. 
"Adulterated  vinegar."— People  t.  Lang  Y. 

Sup.)  164  N.  Y.  S.  5. 
"Alien  enemy."— -FritB   8chuk,   Jr.,  Co.  v. 

Balmea  &  Co.  (N.  7.  City  Ct)  164  N.  Y. 

S.  454. 

"Annual." — GIudEsman  v.  B<Hird  of  Education 

of  City  of  New  York  (N.  Y.  Mun.  Ct.)  164 

N.  Y.  S.  851. 
"Are  accorded." — Hammond  t.  City  ot  Folbm, 

115  N.  G.  998,  220  N.  Y.  337. 
"Bludgeon."— People  t.  McPherson  (N.  Y.)  116 

N.  E.  515. 

"Brought"— Moore  v.  Vulcanite  Portland  Ce- 
ment Co„  115  N.  E.  719,  2*20  N.  Y.  320. 
"Butter."— Pardy  v.  Boomhower  Grocery  Co. 

(N.  Y.  Sup.)  164  N.  Y.  S.  775. 
"Children."- In  re  Pulis  (N.  Y.)  115  N.  E.  516. 

220  N.  Y.  196. 
•Debt"— Van  Valkenburgb  v.  Biduv  (N.  Y. 

Sup.)  164  N.  Y.  S.  86. 
"Deemed."— In  re  Green'a  Estate  Oi,  Y.  Sur.) 

164  N.  Y.  S.  1063. 
"Dependent"— Tierney  t.  Perkins  (N.  Y,  Sup.) 

164  N.  Y.  S.  982. 
"Doing  business."— Tauza  v.  Susquehanna  Coal 

Co..  115  N.  B.  916,  220  N.  Y.  259. 
"Domicile."— In  re  Green's  Estate  (N.  Y.  Sur.) 

164  N.  Y.  S.  1063. 
"Duress." — Kamenitflky   v.    Corcorim   (N.  Y. 

Sup.)  104  N.  Y.  S.  297. 
"Employs." — Green    v.    McMullen,    Snare  A 

Triest  (N.  Y.  Sup.)  164  N.  YVS.  94a 
"Employer." — Green   T.   McMuHen,    Snare  Sc 

Trieet  (N.  Y.  Sup.)  164  N.  Y.  S.  948. 
"Estoppel.''— Kantor  v.  Oohn  (N.  Y.  Sup.)  164 

N.  Y.  S.  383. 
"Fix."— People  «  reL  Tyng  v.  Freodergast  (N. 

Y.  Sup.)  104  N.  Y.  S.  1042. 
"Fixed  locality."— People  v.  May  (S.  Y.  Gen. 

Sees.)  104  N.  Y.  S.  717. 
"Foodstuffs."— Pardy  v.  Boombowcr  Grocery  Co. 

(N.  T.  Sap.)  164  N.  Y.  S.  77G. 


".fflve  poBsession  of  the  store." — Groves  t.  War- 
__reD  (N.  Y.  Sun.)  164  N.  Y.  S.  925. 
"Hazardous."- Hiera  v.  John  A.  Hull  &  Co.  (N. 

Y.  Sup.)  164  N.  Y.  S.  767. 
"Heirs  at  law."— In  re  Senn'a  Estate  (N.  Y. 

Sur.)  164  N.  Y.  S.  S99. 
"Held."— People  ex  rel.  Z^ger  v.  Whitehead 

(N.  Y.  Sup.)  164  N.  Y.  S.  663. 
"Hold^  in  due  course." — Garone  t.  Russo- 

lodfce  Bealty  Co.  (N.  Y.  Sup.)  164  N.  Y.  i!. 

135. 

"Interesto  of  the  state.**- People  t.  Fishtf  (X. 

Y.  Sup.)  164  N.  Y.  S.  126. 
"Interstate    commerce."— International  Text- 
Book  Co.  V.  Tone,  115  N.  E.  914,  220  t. 

31&:  Knowles  v.  New  York,  M.  H.  *  H.  B. 

Co.  (N.  Y.  Sup.)  164  N.  Y.  S.  1. 
"Involuntary  payment"— Kamenitaky  v.  Cor- 
coran {N.  Y.  Sup.)  164  N.  Y.  S.  297. 
"Judicial  proceeding/* — Mitdid  v.  Cropsey  (N. 

Y.  Sup.)  104  N.  Y.  S.  33ft 
"lawful  descendanta."- In  re  Yoight  (N.  Y. 

Sur.)  164  N.  Y.  S.  738. 
"License  tax."— International  Text-Book  Co.  v. 

Tone,  115  N.  E.  914,  220  N.  Y.  313. 
"Lienor.^'— Lincoln  Nat  Bank  v.  John  Prfrce 

Co.  (N.  Y.  Sop.)  164  N.  Y.  a  421. 
"Loss  of  use  of  eye." — Boscarino  v.  Carftigno 

A  Dragonette.  115  N.  E.  710,  220  N.  Y.  323. 
"Managing  agent,"— Tauxa    v.  Snsqoehajina 

Coal  Co.,  115  N.  E.  916,  220  N.  Y.  250. 
"Manufacture."— Papdy  v.  Boombower  Grocerr 

Oo.  (N.  Y.  Sup.)  164  N.  ¥.  8.  775. 
"Marketable  title."— Bees  Mar  Bealty  Co.  v.  Ca- 

pell  (N.  Y.  Sop.)  164  N.  Y.  S.  808;  BuU  v. 

Burton  (N.  Y.  Sup.)  164  N.  Y.  S.  907. 
"Materialman."— Idnooln  Nat  Bank   v.  John 

Peirce  Co.  (N.  T.  Sup.)  164  N.  Y.  S.  421. 
"Next  of  kin."— In  re  Sena's  EsUte  (N.  Y. 

Sur.)  164  N.  Y.  S.  399 ;  In  re  Connor  ^.\.  X. 

Sur.)  164  N,  Y.  S.  748. 
"Overdraft"— Bedter  T.  Full«r  (N.  Y.  Sup.)  161 

N.  Y.  S.  495. 
"Owner."— Menziee  v.  Tasker-Halsted  Realty 

Co.  (N.  Y.  Sup.)  164  N.  Y.  S.  403. 
"Paying  out  "—In  re  NuIot'b  Estate  (N.  Y. 

Sur.y  164  N.  Y.  S.  4ffi!. 
"Person  intercstf^."— In  re  Mack's  Elstate  (N. 

Y.  Sur.)  164  N.  Y.  S.  690. 
"Police  power."— Mannix  v.  Frost  (N,  Y.  Sap-J 

164  N.  Y.  S^  1050. 
"Practice  of  medicine."— GodfrOT  v,  Meflw-al 

Soc  of  New  York  County  (N.  Y.  Sup.)  164  N. 

Y.  8.  846. 

"Preparation."— Pardy  t.  Boombower  Grocery 

Co.  (N.  Y.  Sup.)  164  N.  Y.  S.  773. 
"Privileges."— Hammond  v.  City  of  Foltim,  115 

N.  E.  fifVS.  220  N.  Y.  .337. 
"Proofs."— pRRs  V.  Illinois  Snnty  Oo.  (N.  Y. 

Sup.)  164  N.  Y.  S.  239. 
Troportioual  deduction." — Glncksman  t.  Board 

of  Education  of  City  of  New  YM-k  (K.  T. 

Mun.  Ct)  164  N.  Y.  8.  851. 
"Public  hack."— People  v.  May  (N.  Y.  Gen. 

Sees.)  164  N.  Y.  S.  717. 
"PubUc  nuisance."— People  t.  Eingrton  (N.  Y. 

Sup.)  164  N.  Y.  S.  181. 
"Ratable."— Glucksman  v.  Board  of  £daeati(« 

of  City  of  Now  York  (N.  Y.  Man.  Ct)  IQi 

a.  Y.  S.  351. 
"Belative."— Tierney  t.  Perkins  (N.  T.  Hnpi 

164  ft.S.&.9S2, 
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"Residence."— In   re   Green's   Estate   (N.  T. 

Sur.)  164  N.  T.  S.  1063. 
"Retaken."— H.  Maimin  Co.  v.  Weaver  (N.  T. 

Sup.)  164  N.  Y.  S.  229. 
"Satisfaction."— Glucksman  v.  Board  of  Edu- 
cation of  City  of  New  York  (N.  Y.  Mun.  Ct) 

164  N.  Y.  S.  351. 
"Secondary  boycott."— Justin  Seubert,  Inc.,  v. 

Reiff  (N.  Y.  Snp.)  164  N.  Y.  S.  522. 
"Second  claim."— United    States    Fidelity  & 

Guaranty  Co.  t.  Carnegie  Trust  Co.  (N.  Y. 

Sup.)  164  N.  Y.  S.  92. 
"Substance." — Lincoln    Nat    Bank    t.  Joba 

Peirce  Co.  (N.  Y.  Sup.)  164  N.  Y.  S.  421. 
"Theft"— Delafield   v.   London   &  Lancashire 

Fire  Ins.  Co.  {N.  Y.  Sup.)  164  N.  T.  S.  221. 
"Threat"— Kamenitsky   y.    Otwewan   (N.  Y. 

Sup.)  164  N.  Y.  S.  297. 
•Trustee  for  creditors."- Eobre  Assets  Corp.  t. 

Baker  (N.  Y.  Sup.)  164  N.  T.  S.  587. 
"Voluntary  association."— Doecher  v.  Vander- 

bilt  (N.  Y.  Sup.)  164  N.  Y.  S.  234. 
"Widow."— Tierney  t.  Perkins  (N.  Y.  Sop.)  164 

N.  Y.  8.  982. 
**Willfnl  and  malicious  injury  to  proper^." — 

Delve  V.  Devere  (N.  Y.  Sup.)  164  N.  Y.  8. 

606. 


WORK  AND  LABOR. 

See  Mechanics*  Liens. 

«=>I4(1)  (N.Y.Co.Ct)  Where  a  telephone  sob* 
scriber  breached  his  c<Hitract  by  refusing  to  pay 
charges  mcmthly  in  advance,  the  ctMupany  could 
recover  upon  quantum  meruit — Hare  v.  New 
York  Telephone  Co.,  164  N.  Y.  S.  732. 
(8=>24(2>  (N.Y.Snp.)  Under  complaint  aUegin? 
reasonable  value,  not  an  agreed  sum,  for  services 
rendered,  plaintiff  was  entitled  to  prove  com- 

Sensaticm  agreed  to  be  paid  by  defendant — 
inshong  t.  Nlbnr  Realty  Co.,  IM  N.  Y.  S.  671. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Master  and  Servant,  «s>361-419. 

WRITS. 

See  Attachment;  Execution;  Injunction;  Man- 
damus;   Process;    Prohibition;  Replevin. 


See  Torta. 


WRONGS. 
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